O 0 N O UV & W N .

O T T ™ S = S S T
o U A W N LR O

17

18
19
20
21
22
23

24

- RECEIVETy

THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS DEC 19 2016
SC Court of Appeals
APPEAL # 2016-001379 FROM CHARLESTON COUNTY
COURT OF COMMON PLEAS

CIVIL ACTION 2015-CP-10-6819
ORDER OF DISMISSAL
HONORABLE KRISTI LEE HARRINGTON PRESIDING JUDGE
Tracy Smith, | Appellant |

Sarah Gainey SAVE, Inc. Respondent

[INITIAL] BRIEF OF APPELLANT

Tracy Smith

Pro Se Appellant

1510 SWARTZ FAIRBANKS ROAD
MONROE, LA 71203

318 233 8572



25

26

27

28

29

30

31

32

33

34
35
36
37
38
39
40
41
42
43
44

45

46

47
43
49
50
51

TABLE OF CONTENTS

TABLE OF AUTHORITIES , PAGE 3
STATEMENT OF ISSUES ON APPEAL PAGE 5
STATEMENT OF CASE ' PAGE 6
ARGUMENTS ‘

1. TRIAVL COURT ERRED BY RELYING ON DEFENSE COUNSEL’S INCOMPLETE STATEMENT OF

2.

3.

RELEVANT LAW AND PURPOSEFUL OMMISSION OF COMMON KNOWLEDGE EXCEPTION
CONTAINED IN SC 15-36-100 (2). PAGE 9

TRIAL COURT WAS PREJUDICED BY PURPOSELY FALSE AND MISLEADING STATEMENTS
REGARDING DATES OF SERVICE BY SAVEEAP, STATUTE OF LIMITATIONS, AND RELEVANT
FILING DATES. ' PAGE 12
JUDGE EXHIBITED BIAS, CONDESCENSION, AND PREJUDICE TOWARDS PRO SE PLAINTIFF
WHICH INFLUENCED HER DECISION TO REFUSE TO ADEQUATLEY CONSIDER PLAINTIFF’S
CLAIMS THAT DEFENDANT ACTED OUTISDE THE SCOPE OF AGREEMENT AND
CONTRACTUAL DUTIES AS A PRIVATELY CERTIFIED EMPLOYEE ASSISTANCE
PROFESSIONAL. PAGE 16

CONCLUSION

JUDGE INCORRECTLY DISMISSED ALL CLAIMS WITH PREJUDICE INCLUDING BREACH OF
CONTRACT AND CONTRACTUAL DUTY CLAIMS WITH NO REFERENCE TO CLAIMS OF
CONTRACTUAL DUTIES OWED BY DEFENDANT ACTING IN THE CAPACITY OF A PRIVATELY
CERTIFIED EMPLOYEE ASSISTANCE PROFESSIONAL IN AN ORDER DRAFTED BY DEFENSE
COUNSEL. REQUEST FOR NEW TRIAL OR JUST REMEDY. PAGE 19



52

53

54
55

56

57

58

59
60
61

62

63
64
65
66

67
68

69
70

71

TABLE OF AUTHORITIES

SC Code Section 15-36-100 (2)
SCRCP Rule 56(c)

Payne v. Western & Atlantic Railroad Co., 81 Tenn. 507, 519-520, 1884 WL 469 at
*6 (Sep. term 1884)

Evening Post Pub.Co.. v. Berkely County Sch. Dist. 392 S.C. 76,81,708 S.E. 2d 745,
748(2011)

Baughman v. Am. Tel. & Tel. Co.306 S.C. 101, 115, 410 S.E. 2d 537, 545 (1991)
Celotex Corp. v. Catrett 477 U.S. 317, 106 S. Ct. 2548 (1986)

USAA Property & Cas. Ins. Co. v. Clegg 377 S.C. 643, 653, 661 S.E. 2d 791, 796
(2008)

CANON 2 RULE 2.6 ENSURE RIGHT TO BE HEARD
CANON 2 RULE 2.10 (2) PERSONAL BIAS

FRCP 11 provides that a district court may sanction attorneys or parties who
submit pleadings for an improper purpose or that contain frivolous arguments or

arguments that have no evidentiary support.

CANDOR TOWARD THE TRIBUNAL (a) A lawyer shall not knowingly:



72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

(1) make a false statement of fact or law to a tribunal or fail to correct a false

statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not

disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer, has offered material evidence and the
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse
to offer evidence, other than the testimony of a defendant in a criminal matter,

that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who
knows that a person intends to engage, is engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial

measures, including, if necessary, disclosure to the tribunal.
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STATEMENT OF ISSUES ON APPEAL

1. DID TRIAL COURT ERR BY RELYING ON DEFENSE COUNSEL’S INCOMPLETE STATEMENT
OF RELEVANT LAW AND PURPOSEFUL OMMISSION OF COMMON KNOWLEDGE EXCEPTION
CONTAINED IN SC 15-36-100 (2)?

2. WAS TRIAL COURT PREJUDICED BY PURPOSELY FALSE AND MISLEADING STATEMENTS
REGARDING DATES OF SERVICE BY SAVEEAP, STATUTE OF LIMITATIONS, AND RELEVANT FILING
DATES?

3. DID JUDGE EXHIBIT BIAS, CONDESCENSION, AND PREJUDICE TOWARDS PRO SE
PLAINTIFF WHICH INFLUENCED HER DECISION TO REFUSE TO ADEQUATLEY CONSIDER
PLAINTIFF’S CLAIMS THAT DEFENDANT ACTED OUTISDE THE SCOPE OF AGREEMENT AND
CONTRACTUAL DUTIES AS A PRIVATELY CERTIFIED EMPLOYEE ASSISTANCE PROFESSIONAL?
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STATEMENT OF THE CASE

Pro Se Plaintiff filed Complaint broadly alleging Breach of Contract and Personal Injury against
Sarah Gainey, SAVE, Inc. also known as SAVEEAP citing specifically Breach Of Duty of Care,
Misrepresentation, Breach Of Contract, Breach Of Fiduciary Duty, Intentional infliction of
Emotional Distress basing much of his assertions of defendant’s obligations of the duties citied
in the Code of Conduct put;lished in laymen’s terms by the Private organization that offers
certification as an “Employee Assistance Professional”. Sarah Gainey, who plaintiff believed to
be the owner and president of SAVE Inc. also known as SAVEEAP is certified as a CEAP. Asa
mandate of plaintiff's employment “agreement”, plaintiff received “counseling” for

“occupational problems” resulting from his employment with Showa Denko by SAVEEAP.

Plaintiff initially received counseling from Sarah Gainey of SAVE Inc. Despite representations of
the importance of confidentiality in printed literature and at SAVEEAP.COM Sarah Gainey
requested plaintiff sign a release document to allow her to verbally discuss matters with
Plaintiff's coworkers. Plaintiff decided against this agreement at this early stage of
“counseling”. Sarah Gainey subsequently ceased personal counseling and instead referred
Plaintiff to Jonathon Kessler who was either a subcontractor or employed by SAVE, Inc. (AKA

SAVEEAP) or employed by.Sarah Gainey.

Plaintiff received “counseling” from Jonathon Kessler at SAVE clinic at 4130 Faber Place up to
and including the date John Wing and Clint Lucas of Showa Denko wrongfully terminated
Plaintiff’'s employment in a purposely outrageous, retaliatory,_public, defamatory, humiliating,
intimidating manner following plaintiff in close proximity for several hundred yards in his pickup
truck as plaintiff walked on foot from the Showa Denko Plant. It is worth noting that plaintiff
has learned that Clint Lucas was contacted by Jonathon Kessler who disclosed sensitive private
information and worked for SAVEEAP as a subcontractor and “counseled” plaintiff until

December 18, 2012.

Plaintiff cited numerous causes of action in his suit against Sarah Gainey and SAVE inc. AKA

SAVEEAP and included specific factual assertions including:
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Breach of duty to obtain adequate history. Sarah Gainey and SAVE inc. AKA SAVEEAP were
grossly negligent by failing to obtain an adequate history and understanding of plaintiff’'s work

environment. (See Exhibit 10 pg 2)

Breach of agreement to maintain confidentiality. Sarah Gainey (aka SAVEEAP) shared
confidential information regarding Plaintiff among management of Showa Denko without

consent. (See Exhibit 10 pg 3)

Breach of Duty to obtain Peer Consultation. Sarah Gainey (aka SAVEEP) failed to obtain Peer-
Consultation and seek professional consultation with appropriate parties and agencies in her

duty to reconcile her dual obligations to Plaintiff and Showa Denko. (see Exhibit 7)

Defendant denied all wrongdoing and alleged that Plaintiff must file an affidavit from a peer of
Sarah Gainey pursuant to SC 15-36-100 citing no factual refutation of Plaintiff’s factual

assertions.

(Plaintiff will inform the court that his father became very ill and died in February 2016
impacting Plaintiff’s productivity and attention to the case during the first part of 2016.His

father was recently interned at Arlington National Cemetery with full honors.)

Defendant filed a Motion for Summary Judgement alleging that Plaintiff was outside the Statute
of Limitations and was barred from proceeding due to SC 15-36-100. This Motion, the Oral
Argument presented by Lauren Spears representing Defendant, and the Order of Dismissal

drafted by Defense counsel state or imply that SAVE, Inc. (aka SAVEEAP):

“The allegations contained in Plaintiff's Complaint stem from counseling provided by
Defendants in September and October of 2012. As pursuant to South Carolina law,
Plaintiff’s Complaint must have been filed on or before three years from the last date of
treatment, omission or operation giving rise to the cause of action, or, October 2015.

Plaintiff files his Complaint on December 18, 2015.”
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Plaintiff alerted the court that defense has misstated dates in their motion to dismiss in the

Hearing yet the Order of Dismissal written by defense counsel states:

“These allegations stem from counseling sessions stem from counseling sessions Plaintiff

received from Defendant Sarah Gainey on or around October 2012.”
The Order of Dismissal written by defense counsel also contains the false clause:
“Plaintiff filed this professional negligence action”

The order of dismissal written by defense counsel makes no reference to the Breach of Contract
claims. The order of dismissal written by defense counsel makes no reference to 15-36-100(2)

Common Knowledge exception to requirement for expert affidavit.

The order of dismissal - makes no reference to Sarah Gainey’s or SAVEEAP certification status
and representations or contractual obligations as a Certified Employee Assistance Professional

and no mention of an Employee Assistance Program and associated obligations.

Upon notice of dismissal Pro Se Plaintiff filed a notice to appeal with the South Carolina Court of
Appeals citing Ms. Gainey’s refusal to release any “medical treatment records”, causes of
actions related to deceptive business practices not addressed by court, and questioning the

constitutionality of a statue which, as-applied, denies plaintiff of his civil rights to be heard.

Upon receiving transcript plaintiff wrote initial brief that broadly asserts that Defense counsel

exhibited a Pattern of Purposely False Statements and Omissions of relevant law to influence

Tribunal and more specifically cites purposeful omissions of relevant law 15.36.100(2) ,
purposeful misstatement of dates of services rendered by SAVEEAP, and purposeful ignoring
causes of action based on deceptive business practices, and cites specific instances of trial

court error and bias.
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ARGUMENTS

ARGUMENT 1: 1. TRIAL COURT ERRED BY RELYING ON DEFENSE COUNSEL’S INCOMPLETE
STATEMENT OF RELEVANT LAW AND PURPOSEFUL OMMISSION OF COMMON KNOWLEDGE
EXCEPTION CONTAINED IN SC 15-36-100 (2).

Pro Se Plaintiff asserts that Defense has an obligation of Candor to the Court and that this
obligation includes that:

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known
to the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel

Appellant respectfully asserts that in granting Sarah Gainey SAVE, Inc. (aka SAVEAP) Motion for
Summary Judgement the trial Judge erred by relying on an incomplete understanding of the law
and was influenced by Defense Counsel’s omission of relevant sections of the law and false
statements. It is Pro Se Appellant’s understanding that SC Code Section 15-36-100 (2) provides

a “Common Knowledge” Exception when the subject matter is comprehensible by Laypersons.

Appellant respectfully asserts that correct application of SC Code Section 15-36-100 (2) requires
a Judgement as to whether the subject matter lies “within the ambit of common knowledge
and experience, so that no special learning is needed to evaluate the conduct of the defendant.”

The lower court failed to consider relevant facts to make such a judgement.
On Page 6 of the transcript the Presiding Judge states:

“And all those things could be true, Mr. Smith. The problem is that you may not be able
to present those because you haven’t followed the rules. You again have not done what

you’re supposed to do, but are alleging what she — what you believe she has not done.”

(See Hearing Transcript Exhibit 1)
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Pro Se Appellant’s complaint and factual evidence and defense motion clearly show illegal,
deceptive conduct including acting outside the scope of agreement, acting outside scope of
profession, Breach of Confidentiality, Intentional Misrepresentation, Breach of Contract, Breach
of Good Faith and Fair Dealing, Breach of basic contractual duties, and intentional deception in

contract all of which are comprehensible by laypersons. (See Exhibit 1, 8 and 10)

Pro Se Appellant tried repeatedly to present facts involving intentional deception,
misrepresentation, breach of contract, breach of confidentiality, acting outside the scope of
agreement, breach of confidentiality among others to the lower court Judge but was
consistently interrupted and not allowed to make such statements to the court by the Presiding
Judge. Defense counsel provided little if any evidence refuting Pro Se Plaintiff’s sworn
statements. Instead Defense counsel relied on providing the court with an incomplete and
misleading statement of relevant law (see Exhibit 3: Defenese Counsel’s AMENDED NOTICE

OF MOTION AND MOTION TO DISMISS PLAINTIFF’'S COMPLAINT).

Details Regarding 15-36-100 (2) Common Knowledge exception:

Pro Se Plaintiff is a computer programmer and IT Systems Engineer, not a lawyer, and asks the
court not to harshly judge his assertions due to any erroneous orincomplete pleading of

relevant law.

Pro Se Plaintiff respectfully asserts that the lower court erred in its interpretation of SC Code
Section 15-36-100 and relied on less than candid assertions made by defense counsel and failed
to recognize the “common-knowledge” exception cited below. Pro Se Plaintiff clearly
attempted to explain to the court that Ms. Gainey and SAVE, Inc. acted outside the scope of
applicable contractual agreements and engaged in intentionally deceptive business practices
while violating standards of conduct (such as strict confidentiality) clearly and easily understood

by laypersons, but was repeatedly interrupted by the court.

SC Code Section 15-36-100 (2) states: “ The contemporaneous filing requirement of

subsection (B) is not required to support a pleaded specification of negligence involving

10
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subject matter that lies within the ambit of common knowledge and experience, so that no

special learning is needed to evaluate the conduct of the defendant.”

Pro Se Appellant asserts that the SC Code Section 15-36-100 requires a Judgement as to
whether the “subject matter that lies within the ambit of common knowledge and experience,

so that no special learning is needed to evaluate the conduct of the defendant.”

Review of the transcript shows that the lower court failed to review relevant facts to make such
a judgement. The judge refused to hear or consider any other issue with respect to questions
of fact in the case including plaintiff's assertions of breach of various contractual duties
including duty to maintain confidentiality and failure to avoid and disclose conflicts of interest
while maintaining dual obligations to both company and employee. These are basic contractual
obligations understood, of necessity, by laypersons as well as stated, in layperson tern;ms, in the

EAP Standards of Practice and Client Bill of Rights.

Indeed, the SAVE EAP literature clearly states: “Confidentiality is the most important element in

the counseling relationship”.

Plaintiff asserts that confidentiality was of utmost importance to him and that Plaintiff never
agreed to any disclosures by SAVE, Inc. to Plaintiff’'s Employer. Jonathon Kessler, a
subcontractor to SAVE, Inc. has clearly stated that he disclosed information to Showa Denko

Management. Plaintiff asserts that he never authorized such disclosure.

11
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ARGUENT II: TRIAL COURT WAS PREJUDICED BY PURPOSELY FALSE AND MISLEADING
STATEMENTS REGARDING DATES OF SERVICE BY SAVEEAP, STATUTE OF LIMITATIONS, AND
RELEVANT FILING DATES PREJUDICING COURT.

Pro Se Appellant asserts to the Court that Defense counsel exhibited a Pattern of Purposely

False Statements to influence Tribunal to dismiss with prejudice.

Pro Se Plaintiff asserts that Defense has an obligation of Candor to the Court and that this

obligation includes that:

(a) A lawyer shall not knowingly:

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness
called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity,
the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the
tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a
criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related
to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to
the tribunal.

Pro Se Appellant asserts that Defense has knowingly made material misstatements of fact and
law in order to persuade the lower court to dismiss. Pro Se Appellant asserts that Defense
Counsel Purposely made misleading statements regarding the dates when appellant was seen
by personnel of SAVEEAP in order to argue for dismissal on false grounds and Purposely

misstated the date when appellant filed his complaint in order to argue for dismissal on false

grounds.

On Page 2 of the Court Transcript (exhibit 1 page 2 line 1) Lauren Spears, in open court,
deceptively echoes October 2012 as the relevant “date of service” alluding to the false
statement from Page 3 of Defendant’s “Amended Notice of Motion and Motion to Dismiss

Plaintiff's Complaint” (See Exhibit 3) Defense states:

12
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“The allegations contained in Plaintiff’s Complaint stem from counseling provided by
Defendants in September and October of 2012. As pursuant to South Carolina law,
Plaintiff’s Complaint must have been filed on or before three years from the last date of
treatment, omission or operation giving rise to the cause of action, or, October 2015.

Plaintiff files his Complaint on December 18, 2015.”

First, Plaintiff’s complaint was filed and stamped by the court on December 17, 2015. (see

exhibit 8)

(The court may be interested to note that Jonathon Kessler’s (SAVEEAP subcontractor named in
a separate lawsuit) attorney Scott Wallinger also falsely alleged that Plaintiff filed a related
Complaint on December 18, 2015. Again Plaintiff filed the complaint against Mr. Kessler on
December 17, 2015.)

More importantly, careful reading of the statement of defendant shows intent to falsely and
deceptively identify the dates falling in September and October 2012 as “representing the last

date of treatment, omission or operation giving rise to the cause of action” by SAVE, Inc.

The court may wish to consider how these dates were identified by Defense Counsel
as“representing the last date of treatment, omission or operation giving rise to the cause of
action” and whether Defendant purposely mislead Defense Counsel, whether Defense Counsel
performed an adequate investigation prior to making denials in their answer to Plaintiff’s
Pleading and Motion for Summary Judgement and Oral statements to the court, whether
Defense Counsel is acting out of Self Interest or in the Interest of an insuror or for other

financial or professional incentive in asséssing motive for this purposely deceptive statement.

Indeed the “HIPPA — Approved Designated Record Set” provided by Sarah Gainey SAVE, Inc.
(aka SAVEEAP) lists the “Last Session” as 12-18-12. (See Exhibit 9)

indeed the Order Of Dismissal drafted by Defense counsel and provided to the court for the
Judges signature by defense counsel also falsely states: “These allegations stem from
counseling sessions plaintiff received from Defendant Sarah Gainey on or around October of

2012.” a statement made in open court by Lauren Spears and presumably alluding to the false

13



303 statement identifying the dates falling in September and October 2012 as “representing the

304 last date of treatment, omission or operation giving rise to the cause of action” by SAVE, Inc.

305 (Note also that Jonathon Kessler acted on behalf of SAVEEAP by his own statements admits to
306 disclosing detailed information to Showa Denko and states that sessions also occurred on

307 November 13, 2012 and December 4, 2012 and December 18, 2012 in SAVE,Inc. offices.

308 Plaintiff was seen by Mr. Kessler in SAVEEAP offices on December 18, 2012 and was led to

309 believe, that during this period, he was being rendered services by SAVEEAP (aka SAVE, Inc.). )

310 Yet the “HIPPA — Approved Designated Record Set” provided by Sarah Gainey SAVE, Inc. (aka
311  SAVEEAP) lists the “Last Session” as 12-18-12 the date of Apvpellant’s wrongful Termination by

312  SAVEEAP’s long term ‘client in fact’ Showa Denko.

313 Indeed, Mr. Jonathon Kessler’s (a SAVEEAP contractor named in a separate suit) Defense
314  Counsel Scott Wallinger, in Smith V. Kessler, has made exactly the same misstatements in his

315  Motion for Summary Judgement which was denied.

316  Plaintiff has recently confirmed suspicions that Jonathon Kessler is a Part Time contractor
317  working 4 hours per week for SAVE, Inc. and for “Long Term Client Showa Denko”. (See Exhibit
318 10)

319  Mr. Kessler is not a Certified Employment Assistance Professional, yet falsely purports to

320 “know what is expected” of an EAP while supposedly rendering confidential services to help
321  Plaintiff develop Strategy as a Valued Employee. Further, Plaintiff asserts that Sarah Gainey
322 and SAVE, Inc.(SAVEEAP) Knowingly allowed Mr. Kessler to deceive and misrepresent himself to
323 Plaintiff of SAVE, Inc. while simply furthering the interest of Showa Denko, SAVE, Inc.’s ‘client in

324  fact’.

325 Lastly, Plaintiff believes one of the two Authorizations for Release of Protected Health

326  Information may have been falsified or was obtained under false pretenses. Plaintiff discussed
327  confidentiality issues at some length with Ms. Gainey and declined to authorize SAVEEAP/Save,
328 Inc. or Sarah Gainey to share anything other than Dates of Sessions and Compliance. This is

329 clearly evidenced on the SAVE, inc. Authorization for Release of Protected Health Information.

14
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Yet, Jonathon Kessler has produced another Authorization for Release of Protected Health

Information with the check box for Progress and Telephone exchange of information checked.

Plaintiff aéserts that confidentiality was of utmost importance to him, is describe in SAVE
literature that “Confidentiality is the most important element in the counseling relationship”
and that Plaintiff never agreed to any detailed disclosures by SAVE, Inc. (aka SAVEEAP) to
Plaintiff's Employer. |
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337 ARGUMENT IIl: JUDGE EXHIBITED BIAS, CONDESCENSION, AND PREJUDICE TOWARDS PRO SE
338  PLAINTIFF WHICH INFLUENCED HER DECISION TO REFUSE TO ADEQUATLEY CONSIDER

339  PLAINTIFF’S CLAIMS THAT DEFENDANT ACTED OUTISDE THE SCOPE OF AGREEMENT AND

340 CONTRACTUAL DUTIES AS A PRIVATELY CERTIFIED EMPLOYEE ASSISTANCE PROFESSIONAL.

341  On Page 6 of the Hearing Transcript Plaintiff Clearly asserts that

342 “Defendant is outside the scope of her professional responsibilities” (Please see Exhibit 7

343 EAP Client Bill of Rights)

344  To which the Judge tersely replied:

345 “We don’t even get to go there. | don’t know how long you hdve been here, the last

346 gentleman (referring to an inmate in an orange jumpsuit) | explained about the rules of
347 basketball. I’'m not sure, I’'m not very computer savvy so | can’t even make an attempt, |
348 will not even make an attempt to do an IT analogy.

349 But you haven’t followed the rules (Plaintiff asserts this statement is demonstrably

350 false and represents incorrect interpretation of relevant law specifically 15-36-100(2)).
351 And the rules are set up for a very particular reason the way they are set up (plaintiff
352 asserts that the reason is presumably not to deny civil rights of victim). Every attorney
353 that’s appeared in front of me today has told me why | need to make sure that the rules
354 are followed and | need to know why | shouldn’t follow the rules for you here today.”

355  Plaintiff States starting on line 9:

356 “Again, | did not realize | needed to file an affidavit. | suggest that she acted outside the
357 4 scope of her (alluding to EAP Client Bill of Rights) — and | would also like to point out

358 that she has falsely stated the dates of her service”

359  To which the Judge tersely replied:

16
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“And all those things could be true, Mr. Smith. The problem is that you may not be able
to present those because you haven’t followed the rules. You again have not done what

you are supposed to do, but are alleging what she — what you believe she has not done.”
Pro Se Plaintiff later replies:

“She has made false statements (Pro Se Plaintiff acknowledges that including the
words Under Oath might have been more persuasive and asks the appellate court to
consider false statements ﬁrade under oath by defense and consider relevance of false
statements in such a proceeding) and | contend she acted outside the scope of her

professional responsibility.” (see EAP Client Bill of Rights comprehensible by layperson)
On Page 8 of the Hearing Transcript the trial Judge states tersely and unequivocally:

“As of this ooint, sir, you have — you are on notice that this affidavit is required. And as |
indicated to you, and to several of the other people who have appeared in front of me,
you are entitled to represent yourself. Most of us can read the law and get a basic
understanding of it. You may have had really good instructors who taught you business
Iaw., But just as | can turn my computer on or off, but when | really have trouble | call the

professional IT guy up in Columbia to help me.”

Pro Se Appellant’s complaint and factual evidence clearly show illegal, deceptive conduct
including acting outside the scope of agreement, acting outside scope of profession, Breach of
Confidentiality, Intentional Misrepresentation, Breach of Contract, Breach of Good Faith and
Fair Dealing, Breach of basic contractual duties, and intentional deception in contract all of

which are comprehensible by laypersons. (See Exhibit 1, 8 and 10)

Pro Se Appellant tried repeatedly to present the facts involving intentional deception,
misrepresentation, breach of contract, breach of confidentiality, acting outside the scope of
agreement among others to the lower court Judge but was ;onsistently interrupted and not
allowed to make such statements to the court by the Presiding Judge. Defense counsel
provided little if any evidence refuting Pro Se Plaintiff’s sworn statements. Instead Defense

counsel relied on providing the court with an incomplefe and misleading statement of

17



387 relevant law (see Exhibit 3: Defenese Counsel’s AMENDED NOTICE OF MOTION AND MOTION
388  TO DISMISS PLAINTIFF’'S COMPLAINT). o

389
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CONCLUSION

THE TRIAL JUDGE INCORRECTLY DISMISSED ALL CLAIMS WITH PREJUDICE
INCLUDING BREACH OF CONTRACT AND CONTRACTUAL DUTY CLAIMS WITH NO
REFERENCE TO CLAIMS OF CONTRACTUAL DUTIES OWED BY DEFENDANT ACTING
IN THE CAPACITY OF A PRIVATELY CERTIFIED EMPLOYEE ASSISTANCE
PROFESSIONAL (CEAP) IN ORDER OF DISMISSAL DRAFTED BY DEFENSE COUNSEL.

THE ORDER OF DISMISSAL WRITTEN BY DEFENSE COUNSEL CONTAINS MATERIAL
FACTUAL ERRORS, FALSE CHARACTERIZTIONS, AND ERRONEOUS CONCLUSIONS
BASED ON INTENTIONALLY INCOMPLETE INTERPRETAION OF THE LAW. THE
ORDER OF DISMISSAL CONTAINS PREJUDICIAL STATEMENTS WHICH IF ALLOWED
TO STAND COULD INFLUENCE OTHER LEGAL PRECEDIINGS, SPECIFICALLY THE
CASE AGAINST JONATHON KESSLER THE PART TIME SELF DESCRIBED EMPLOYEE
ASSISTANCE PROFESSIONAL WHO ON BEHALF OF SAVEEAP (AKA SARAH GAINEY,
SAVE INC.) MADE DETAILED TO ERRONEOUS DISCLOSURES TO PLAINTIFF’S
EMPLOYER WITHOUT PLAINTIFF'S KNOWLEDGE OR CONSENT.

SEVERAL OF THE ERRORS INCLUDED IN THE JUDGES ORDER OF DISMISSAL
WRITTEN BY DEFENSE COUNSEL WITH NO EDITS BY THE JUDGE INCLUDE:

- INTENTIONALLY DECEPTIVE STATEMENT OF DATE “representing the last
date of treatment, omission or operation giving rise to the cause of
action”

- INCORRECT CHARACTERIZATION OF PLAINTIFF’S LEGAL ACTION AS SIMPLY
“PROFESSIONAL NEGLIGENCE”

- FALSE AND DECEPTIVE STATEMENTOF SARAH GAINEY “ACTING IN THE
CAPACITY AS A LICENSED PROFESSIONAL COUNSELOR WHEN SHE
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REPRESENTED HERSELF AND HER COMPANY AS EMPLOYEE ASSISTANCE
PROFESSIONALS AND PLAINTIFF RELIED ON THIS REPRESENTION
- INCORRECT APPLICATION OF RULE 12(B)(6) AND SC CODE 15-36-100

It is Pro Se Appellant’s understanding that Under de novo review, the appellate
court acts if it were considering the question for the first time, affordihg no
deference to the decisions below. Legal decisions of a lower court on questions of
law are reviewed using this standard. This is sometimes also called plenary review
or the "legal error" standard. It allows the appeals court to substitute its own

judgment about whether the lower court correctly applied the law.

It is Pro Se Appellant’s understanding that a “common-knowledge” exception is
invoked in a situation where the evidence and the circumstances are such that
the recognition of the alleged negligence may be presumed to be within the
comprehension of laymen. Pro Se Plaintiff is a computer programmer, not a
lawyer and has only recently become aware that the governing statutory law

cited by Defense counsel includes a “common-knowledge” exception.

Pro Se Plaintiff repeatedly tried to explain to the court that Defendant violated
the scope of the contractual obligations as defined by the CEAP Code of Conduct
and asserts that this code of conduct is, of necessity, comprehensible by a

layperson.

The CEAP (Certified Employee Assistance Professional) Client Bill of Rights code of

conduct and standards clearly state:
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I. Individual clients have the right: B. To obtain a copy of the CEAP Code of

Conduct;

Pro Se Plaintiff understands this to mean that the Code of Conduct is applicable to
someone certified as an Embloyee Assistance Professional (or even
misrepresenting themselves as an Employee Assistance Professional) and that this
code of conduct is indeed within the comprehension of a layperson client. Pro Se
Plaintiff asserts that the terms of the CEAP code of conduct simply establish
reasonable contractual standards and the scope of engagement and is clearly, and

of necessity, within the comprehension of laypersons.

Indeed, any reasonable layperson can read the applicable Code of Conduct,
emails and other basic documents presented by Plaintiff and ‘with only brief
analysis understand that Ms. Gainey and SAVE, Inc. have indeed acted outside the
Scope of their expertise and outside the scope of contractual obligations in their
purported attempt to assist plaintiff in developing a confidential Strategy to Assist
a Valued Employee and SAVE Plaintiff’s job and reputation and acted solely in the

interests of their Long Time Client-in-Fact Showa Denko.

Plaintiff asserts that Deception is the act of propagafing beliefs in things that are
not true, or not the whole truth. Fraud is deliberate deception to secure unfair or

unlawful gain, or to deprive a victim of a legal right.

Plaintiff empathizes with SAVE, Inc. and Ms. Gainey (SAVEEAP) and with the
challenges of managing the dualities of contractual obligations and avoiding
conflicts of interest when a Multi Billion dollar corporation like Showa Denko is
paying their fees and is a long term client while the Plaintiff in this case only

represents Eight sessions of Revenue.
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To accept Defendant’s arguments and affirm the lower cdurts granting of
Summary Judgement is to say that it is OK for someone to Advertise and
Represent themselves as being qualified to assist an Employee in forming a
confidential Strategy to Assist a Valued Employee; To State unequivocally that
“Confidentiality is the most important element in the counseling relationship”
while disclosing damaging information to the ‘client in fact’ (Employer Showa
Denko) and have no contractual obligation to cqnsider correspondence and
evidence that the employee is being treated with hostility and indeed with actual

malice by co-workers and Supervisors.

Ultimately, SAVE, Inc. (aka SAVEEAP) and its personnel have clearly breached the
duties of Good Faith and Fair Dealing inherent in every contract (with the notable

exception of the so called at-will employment contract).

Relevant contract law (independent from any special professional code of
conduct) as well as EAP standards), require that great care should be used in
managing and disclosing dual obligations to employer and employee. Plaintiff can
empathize with the difficulty of maintaining objectivity when the employer is
paying the bill and when virtually all employment laws currently presume the
truthfulness of statements made by an employer and the right of an employer to
act in Bad Faith and to terminate an employee even for a morally reprehensible

reason.

However, while an Employer currently tenuously relies on special exception to
Public Policy requirements of Good Faith and Fair Dealing that exists in all other

contracts and agreements to defend their bad acts towards employees generally
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483 predicated on Payne v. Western & Atlantic Railroad Co., 81 Tenn. 507, 519-520,
484 1884 WL 469 at *6 (Sep. term 1884):

485 “All may dismiss their employees at will, be they many or few, for good
486 cause, for no cause[,] or even for cause morally wrong, without being
487 thereby guilty of legal wrong.).”

488  Such a right to act in Bad Faith does not extend to an Employee Assistance
489  Professional, Contracted Counselor, advisor, insurer, or anyone else purporting to

490 offer contractual services and assuming dual obligations to both parties.

491  SAVE EAP and it’s personnel have shown reckless disregard for the rights of

492  Plaintiff and contractual duties owed to Plaintiff. Indeed Pro Se Plaintiff asserts
493 that the SAVE, Inc. (SAVEEAP) long standing relationship with their ‘client in fact’,
494  Showa Denko has influenced SAVEEAP personnel to believe that they also have

495 the right to treat employees with Bad Faith and in a callous, reprehensible, and

496 illegal manner.
497
498  Appellant attests that evidence clearly shows that:

499 e SAVEEAP relied on false and incomplete information from its ‘client in fact’
500 Showa Denko and reinforced these false perceptions in conversation with Showa

501 Denko Management.

502 e SAVEEAP failed to maintain confidentiality despite stating: “Confidentiality

503 is the most important element in the counseling relationship”
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J SAVEEAP repeatedly refused to consider the correspondence Plaintiff

presented him.

] SAVEEAP conduct resulted in placing plaintiff in physical danger, severe
damage to professional reputation, severe emotional distress, and severe

financial loss by plaintiff.

. SAVEEAP failed to take an adequate history from plaintiff or form a

reasonably accurate understanding of Plaintiff’s work environment.

o SAVEEAP failed to obtain peer consultation and failed to refer Plaintiff to

professionals, in other professions, who could have actually helped him.

. SAVEEAP conduct was callous, outrageous, reckless, self-serving, decéptive,
unfair, and their conduct exhibits lack of Good Faith and Fair Dealing and

contempt for the Employee they purport to assist. (See Exhibit 10)

To accept the lower court’s ruling dismissing Pro Se Plaintiff’s entire complaint is
to say that it is acceptable in the State of South Carolina for defense counsel to
violate duties of candor to the court, knowingly omit relevant law favorable to
opposing litigant, make material false statements regarding defendaht's dates of
service, include these false statements in an order of dismissal while representing
a defendant that Advertises and misrepresent themselves as being qualified as a
Privately Certified Employee Assistance Professional to Confidentially assist an
Employee in forming a Strategy to Assist a Valued Employee while claiming they
have no contractual obligation to consider correspondence and evidence that the
employee is being treated with hostility and indeed with actual malice by co-

workers and Supervisors of defendant’s long term client who is a multi-billion
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527 dollar foreign owned entity. Pro Se Plaintiff has a right to be heard on this matter
528  and respectfully requests a new trial or other remedy deemed just by the court.
529

530 RESPECTFULLY SUBMITTED

531~ | //ﬂ/\/(

S e

533  TRACY SMITH, PRO SE APPELLANT

534 1510 SWARTZ FAIRBANKS ROAD

535 MONROE, LA 71203

536 318 233 8572

537 TRACY@OLASP.COM
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