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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND

Vincent J. Boseman, #271530, 2014-CP-40-01089

Applicant, ;E' .
V. CONDITIONAL ORDER OF DISNHSSAT
State of South Carolina, o Q i
.0 m (AN ——
Respondent. oz ¥
Ne =
o o O

This matter comes before this Court by way of an application for post-con@i?tiongélief
filed February 21, 2014. i
L PROCEDURAL HISTORY
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court for Richland County. Applicant was
indicted at the March 1997 term of the Richland County Grand Jury for Armed Robbery (1997-
GS-40-20555). He was also indicted in November 1998 for Assault of a High and Aggravated
Nature and Resisting Arrest (98-GS-40-36645). Applicant was represented on the charges by
Beattie Butler and Ian Deysach, Esquires. A jury trial on the charges was held December 4-7,
2000, before the Honorable James C. Williams, Jr. The jury convicted Applicant as charged.
Judge Williams, pursuant to S.C. Code Ann. § 17-25-45 (2003), sentenced Applicant to life
without the possibility of parole for the Armed Robbery conviction, ten (10) years confinement,

concurrent for Assault of a High and Aggravated Nature, and one (1) year confinement for

Resisting Arrest. Applicant appealed his convictions and sentence.

The South Carolina Court of Appeals reversed the conviction and remanded for a new

trial upon finding that the trial judge erred in replacing jurors instead of beginning the jury
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selection process anew after ruling Applicant had violated Batson v. Kentucky, 476 U.S. 79

(1986). State v. Vincent Boseman, Op. No. 03-UP-096 (S.C. Ct. App. filed February 4, 2003).

A second jury trial was held July 28-31, 2003, before the Honorable J. Mark Hayes, IIL.
"Douglas S. Stickler represented Applicant. The jury convicted Applicant of Armed Robbery,
Resisting Arrest, and the lesser included offense of Simple Assault. Judge Hayes sentenced
Applicant, pursuant to the state recidivist statute to life without parole for Armed Robbery, one
(1) year confinement, concurrent, for Resisting Arrest, and thirty (30) days confinement for
simple assault.
Applicant then appealed his convictions and sentence. Assistant Appellate Defender Tara
S. Taggart represented Applicant in his appeal. Counsel filed a Final Brief of Appellant in the
South Carolina Court of Appeals on December 20, 2004, and raised the following issue:
1. Whether the trial judge erred in “incorporating by reference” the pre-
trial proceedings, including rulings, in appellant’s previous trial on the
same charges.

The South Carolina Court of Appeals issued an unpublished opinion affirming the conviction.

State v. Vincent Boseman, Op. No. 2005-UP-305 (S.C. Ct. App. filed May 5, 2005). Appellate

counsel filed a petition for rehearing on May 20, 2005, that was denied on June 22, 2005.
Appellate counsel then filed a petition for writ of certiorari in the Supreme Court of South
Carolina on September 21, 2005. The state made its return to the petition on September 27, 20A05.
The South Carolina Supreme Court denied the petition on November 2, 2006. The remittitur was
issued on November 2, 2006.
2006-CP-40-07055
Applicant subsequently filed an application for post-conviction relief on November 28,

2006, where he alleged he was being held unlawfully for the following reasons:
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1. Failed to object to the state using rule 4 (B), SCRCrimP to preclude
me having hearing; A
2. Ineffective Assistance of Counsel did not challenge the rulings of the
3. %l;ﬂ;vithdrawal of his objection to incorporating previously hearing
and rulings in new trial.
Respondent filed its Return on or about May 8, 2007. An evidentiary hearing was convened on
April 28, 2008, at the Richland County Courthouse. Applicant was present and represented by
counsel Tara D. Shurling, Esquire. The State was represented by Assistant Attorney General
Brian T. Petrano. Applicant testified on his own behalf. Also testifying was Applicant’s former
trial counsel, Mr. Johnson. On July 21, 2008, the Honorable G. Thomas Cooper issued an Order
of Dismissal denying relief and finding that the issues raised by Applicant were without merit.
Counsel then filed a Rule 59(¢), SCRCP, Motion to Alter or Amend on August 7, 2008.
The State filed a return and moved to dismiss the post-trial motion on August 11, 2008. Judge
Cooper denied Applicant’s motion on November 5, 2008.

Applicant then appealed the decision made by the PCR court and filed a timely notice of

appeal. Applicant was represented by Appellate Defender Robert M. Pachak of the South

Carolina Commission on Indigent Defense. Counsel filed a Johnson' petition for writ of
certiorari on Applicant’s behalf on or about April 13,2009, raising the following issues:
1. Whether defense counsel was ineffective in failing to object to Howard
Smith’s testimony concerning his out-of-court identification of
petitioner?
Counsel also petitioned to be relieved as counsel. On March 10, 2010, the South Carolina
Supreme Court transferred the case to the South Carolina Court of Appeals. Applicant did not

file a pro se brief. The South Carolina Court of Appeals denied the petition for review on August

16, 2011, and issued the remittitur on September 1, 2011.

! )ohnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).
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2011-CP-40-05982
Applicant then filed a second application for post-conviction relief on September 9, 2011,
where he raised the following issues:
1. Trial counsel filed to object and preserve issues for appellate review;
2. P.C.R. Counsel did not adequately and/or accurately raised issuess;
3. When post conviction relief application was filed I had not assistance of
counsel.
The State made its Return and Motion to Dismiss the application as successive and untimely on
September 23, 2011. A signed Conditional Order of Dismissal was signed by the Honorable
James R. Barber III on June 28, 2012 and filed with the clerk on July 5, 2012, provisionally
denying and dismissing the action while giving Applicant thirty (30) days from the date of
service of said order in which to show why the dismissal should not become final. Applicant
made no response to the Conditional Order of Dismissal and a Final Order was signed by Judge
Barber on November 15, 2012.
2011-cv-03265-TLW
Applicant then filed a petition for writ of habeas corpus on December 1, 2011, in federal
district court. Petitioner raised the following issues:
1. Trial counsel was ineffective for failing to object to state using rule
4(b) SCrerimP to prevent me to reargue issues that had been rule. . .
2. Counsel ineffective for Failing to object and/or Preserving issues for
collateral review.
On March 28, 2012, the Respondent filed a return and motion for summary judgment. The
federal district court granted Respondent’s motion for summary judgment by Order dated

October 31, 2012, finding that Applicant’s claims were without merit.

2012-CP-40-07277
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Applicant then filed a third application for post-conviction relief on October 29, 2012,
where he raised the following issues:
1. Ineffective asistance of trial counsel,
a. Counsel failed to find a witness Wendy Reed AKA (Boosie).
b. Failed to allow applicant to confront witness against him. Witness Carl
Holmes testified in first trial but not the second trial.
c. Failed to serve ten day notice to seek life w/o parole pursuant to S.C.
17-25-45.
2. Ineffective asistance of P.C.R. counsel,
a. Failed to argue why the transcript should not be incorporated into
record.
3. Prosecutorial bad faith.
The State made its Return and Motion to Dismiss on January 29, 2013, requesting that the
application be summarily dismissed as exceeding the one year statute of limitations and as
successive. Pursuant to this request, the court issued a Conditional Order of Dismissal dated
February 12, 2013, provisioﬁally denying and dismissing the action. The court gave Applicant
twenty (20) days from the date of service of said order to respond as to why the case should not
be dismissed. The Honorable L. Casey Manning signed an order of dismissal on September 17,
2013, denying relief.
Applicant appealed the denial of relief by filing a notice of appeal on October 23, 2013.
The South Carolina Supreme Court issued an order on December 18, 2013, dismissing the appeal
as Applicant failed to show that there was an arguable basis for asserting that the determination
by the lower court was improper. The remittitur was issued on January 3, 2014.
CURRENT APPLICATION
4*( In his @ﬁ and current application for post-conviction relief the Applicant alleges that
he is being held in custody unlawfully for the following reasons:

1. Prosecutor introduced trial testimony that it knew or should have
known was perjured.
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2. Prosecutor violated Applicant’s right to fair trial (Due
Process)(6Amend).

3. Concealed and/or suppressed evidence favorable to defendant.

4. The Applicant obtained a sworn declaration that Carl Holmes written
to inv. Bob Benson.

5. Applicant was not afforded opportunity to question Carl Holmes at
new trial.

6. There’s 2 statement in case files Carl Holmes written 2.15.97.

Before this Court are the records of the Richland County Clerk of Court regarding the
subject convictions, the Applicant's records from the South Carolina Department of Corrections,
Applicant’s previous PCR records, Applicant’s PCR application and Respondent’s Return and
Motion to Dismiss.

IL FINDINGS OF FACT AND CONCLUSIONS OF LAW
Successiveness

The Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to the previous application for post-conviction relief. S.C.
Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. ~Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which,
for sufficient reason, was not asserted or was inadequately raised in the original,
supplemental or amended application.

Successive applications are disfavored and the burden is on Applicant to establish that
any new ground raised in a subsequent application could not have been raised by him in a

previous application. Foxworth v. State, 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305

S.C. 448, 409 S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834

(1992).
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This Court finds that the current allegations could have been raised in the proceedings
based on Applicant's prior application for post-conviction relief, and thus the current application
is successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish sufficient
reason why he could not have raised his current allegations in his previous application for post-
conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State,
274 S.C. 243, 262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold v. State/Plath
v. State, 420 S.E.2d 834 (1992).

Statute of Limitations

This Court further finds that this Application for post-conviction relief must also be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27-10, et. seq. S.C. Code Ann. §17-27-45(a)
reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).
The Applicant was found guilty of the offenses he challenges on December 7, 2000. The
remittitur from Applicant’s direct appeal was issued on November 2, 2006, so he was therefore
required to file his application on or before November 5, 2007. This application was filed on
February 21, 2014, which was over six (6) years after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of
limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to "grant a
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motion by either party for summary disposition of [an] application when it appears from the
pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law." Therefore, this Court summarily dismisses the application for
post-conviction relief for failure to file within the time mandated by the Post-Conviction
Procedure Act.
III. CONCLUSION
Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dismiss this Application

with prejudice unless the Applicant provides specific reasons, factual or legal, why the
Application should not be dismissed in its entirety. The Applicant is granted twenty (20) days
from the date of service of this Order upon him to show why this Order should not become final.
The Applicant shall file any reasons he may have with the Richland County Clerk of Court and
shall serve opposing counsel at the following address:

Office of the Attorney General

]. Clayton Mitchell, Esquire

PCR Division — 5" Circuit

P.O. Box 11549
Columbia, SC 29211

AND IT IS SO ORDERED this azﬂfday of (&KZZ/ ,2014.
Locaseyianning:

"ChiefJ udge for Administrative Purposes
Fifth Judicial Circuit

Ziby, fri , South Carolina
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