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on each question shall include; citation.of authority and specific reference
to pertinent portions of.the-Record-on Appeal. Failure of a petitioner to
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other reasons, the Appendix shall include any documents relevant to the
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\/If the Appendix contains any of the documents specified in (2) above, a copy of the
Appendix must be served on the opposing counsel and proof of service of the
Appendix must be filed when the petition for writ of certiorari is filed.

(f) Return to Petition. Within thirty (30) days after service of the petition,
respondent shall serve a copy of his return,on opposing counsel, and shall file with
the Clerk of the Supreme Court one original and six (6) copies of his return and
proof of service showing that the return has been served. The return shall include an
argument on each question and may include a counter-statement of the case and of
the questions presented for review. The total length of a return shall not exceed
twenty-five (25) pages. If review is being sought regarding a post-conviction relief
case, the respondent need not file a return unless requested by the Supreme Court.

(g9) Reply. The petitioner shall have ten (10) days from the date of service of the
return to file with the Clerk of the Supreme Court an original and six (6) copies of a
reply and proof of service showing that the reply has been served. The total length
of the reply shall not exceed fifteen (15) pages.

(h) Consolidation. Where several cases that involve identical or closely related
questions are sought to be reviewed on certiorari. the filina of a sinale netition for
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' COUNTY OF PICKENS SEUTH CAROLINA CASE NUMBER 2014CP3900259
INTHE GOURT OF COMMON PLEAS

. E JE 10 P >pue. :
p— ' HSehool District of
~ Pickens County, et al.
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~ | DISPOSITION TYPE (CHECK ONE)

JURY VERDICI' This action came before the.court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or heanng before the court. The issues have been tried or heard and a
decision rendered. . )
 ACTION DISMISSED (CHE CHECK REASON): d Rule 12(b), SCRCP, [ Rute 4I(a), SCRCP (Vol. Nonsuit)

'[J Rule 43(k), SCRCP (Settled); [ other:
ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP; (] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or [ Other”

modify arbitration:award;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

[] Affirmed; . [ JReversed; [ 1Remanded; [ Other:

0 O ORO

: NOTE: ATI‘ORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TR.IBUNAI., OR ADM]NISTRATIVE AGENCY OF THE
DS CIRCUIT COURT RULING IN THIS APPEAL.

N\

ITIS OR})ERED AND ADJUDGED: [ See attached order; (formal order o fonowj X Stateme;lt of iudgment by the Court:

This:matter camé béfore the Court on Defendant's Motion to Dismiss Improperly Named Defendants. Aﬁer—hea&ng—afgumeat—
from all partm the motlon is hereby GRANTED o

U R el Al
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. This order [ ends [X] does not end the case. Additional Information for the Clerk:
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Judgment in Favor of Judgment Against Judgment Amount To be Enrolled

(List name(s) below) (List name(s) below) (List amO}int(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts containec
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computec
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.
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This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box onf, to atiorneys of record or
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Thomas Kennedy Barlow and Mary Allison Caudell
Mark P. Ostendorff . PO Box 11367, Columbia, SC 29211 :
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STATE OF SOUTHCAROLINA .

COUNTY OF PICKENS

Mark D. Ostendorff,
Plaimtiff.
Vvs.

Scheol-Disl;ict.of Pickens County, Board
of Trustees, School District of Pickens-
County, Alex Saitta, Judy Edwards,
Jimmy Gillespie, Herbert Cooper, Jim
Shelton, Ben Trotter, Kelly Pew, Henry
Hunt, Robert Folkman,

Defendants.

vvvvvvvvvvvvvv

Defendants, Pickens County School

IN THE COURT OF COMMON PLEAS

C.A. No. 2014-CP-39-00259

MOTION TO DISMISS EMPROPERLY

District Board of Trustees, Alex Saitta, Judy

Edwards, Jimmy Gillespie, Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew, Henry Hunt,

+nd Robert Folkman, by and through its undersigned counsel, hereby move this Court, pursuant

- . — Y ,;\ RS-
PR [T I o2 SR SoutE Caroina Ragtes

| dismissing pomonsef Piaintiffs complaint against

CTIRIRTE ISERT

these Defendants on:the folk it
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Pursuant to the South Carolina Tort Claims Act, Defendants Alex Saitta, Judy Bdwards, hmmy

Giltespie, Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew, Henry Hunt, and Robert

Defendant School District of Pickens County is the only proper defendant in this action.
Defendants Pickens County School District Board of Trustees, Alex Saitta, Judy

Edwards, Jimmy G111esp1e, Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew, Henry Hunt,

sal {ipon réceiving notice of a hearing from the Court. |
Respectfully submitted,
CHILDS & HALLIGAN, P.A.

Thomas K_/Barlow, S.C. Bar No. 8995 -
tparow@childs-halligannet

' Mary Allison Caudell, S.C. Bar No, 101187

~ P.O. Box 11367
Columbia, South Casolina 29211
(803) 2544035 ‘

Attorneys for Defendants
April27% , 2014 | -
Columbis, South Carolina |



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS

Mark D. Ostendorff,
C.A. No. 2014-CP-39-00259

Plaintiff,

Vvs.
DEFENDANTS’ MEMORANDUM OF LAW

‘IN SUPPORT OF MOTION TO DISMISS.
LY NAMED DEFENDANTS

School District of Pickens County, Board
. ofTrustees_School Districtef ickens.

¥
o
b2

Jlmmy G111esp1e Herbert Cooper, Jlm
Shelton, Ben Trotter, Kelly Pew, Henry
/‘\ Hunt, Robert Folkman,

A
oo

Defendants.

I INTRODUCTION
The Defendants respectfully submit this rnemorandmn of law in support of their Motion
to Dismiss under Rule 12(b)(1) and (6), Federal Rules of Civil Procedure. Plaintiff, who is
proceeding pro se in this matter, filed this action against School District of Pickens County
(“District”); Board of Trustees, School District. of Pickens County (“Board”); Alex Saitta, Judy
Edwards, Jimmy Gﬂlesple Herbert C00per Jim Shelton (current Board members) Ben Trotter

* (former Board member); Kelly Pew (former Director of Personnel); Henry Hunt (former

' Supermtendént) “ahid Robert Foikman (fbrmer District employee).

As background, Mr. Ostendorff was employed by the Dlstrlct from June.2008 to March
2011 as a Building Project Manager. Due to the scheduled completion of Bmldmg Fund
pro;ects Mr. Ostendorff was notified in December 2010 that his employment would:end on June
30, 2011. However, due to performance concerns including taking time off without approval,
failing to maintain established work hours, and not completing assigned tasks, Mr. Ostendorff’s
employment was termmated on March 1, 2011. As a result of the termination, Plaintiff has

asserted the following eleven causes of action: fraud, intentional fraud, civil conspiracy, false



testimony uﬁder sworn oath, subordination of. false.testimony under sworn oath, negligence,
gross negligence, r_c_ecklgss (willful) negligenee, retaliatory dj;séharge, unequal treatment, and
wrongful discharge. - |

II. STANDARD FOR CONSIDERING MOTIONS

A Rule 12(b)(6) motion to dismiss should be granted when the pleadings, construed in

the light most favorable to the nonmoving party, fail to allege sufficient facts to state a cause of

P. 12(b)(6); Haskell Co. v. Morgan, 274 S.C. 261, 262 $.E.2d 737.(1980).

admit the mferences drawn by the plamuﬁ from such facts, nor does it admit conclusions of law.

/*\: See Deberry v. McCain, 275 S.C. 569, 274 S.E.2d 293 (1981). Additionally, although the Court
is required to liberally construe pro se pleadings, pro se plaintiffs must follow the rules of
procedure and the substantive law.

: | IL ARGUMENT

A. Pickens County School Board of Trustees Is Not A Proper. Party
To This Case. ' ‘

South Carolina Code Ann. § 59-17-10 prov1des that "[e]very School D1str1ct is and shall

be a body politic and corporate, by the name and style ...[and] in that name it may sue and be
7\ sued...[.]" Plaintiff has brought this’ action imrsuant to the South Carolina Tort Claims-Act, S.C.
Cede Atm.§ IS-’?S—IO et seq - which provides the exclusive remedy in tort cases filed: agamst g
governmental entities, and has named Defendant District as a party to this action. Plaintiff has
also named the Pickens County School Board of Trustees as a separate Defendant to this.action.
However, the Board should be dismissed from this_a:ction because it is not a separate legal entity
subject to suit. The Board is the elected governing body of the School D1str1ct, pot a separate
legal entity, and thus, is not subject to suit. See also S.C. Code Ann. § 15-78-70 (Tort Claims

Act requires a plaintiff to name the agency or political subdivision as the party defendant).




B. Defendants Alex Saitta, Judy Edwards, Jimmy Gillespie, Herbert
Cooper, Jim Sheiton, Ben Trotter, Kelly Pew, Henry Hunt, and
Robert Folkman Are Not Proper Parties To This Suit.

The Tort Claims Act, which provides the exclusive remedy for any tort committed By an
employee of a governmental entity while acting within the scope of the employee’s official duty,
states in relevant part that “[wlhen bringing an action against a governmental entity under the

provisions of this chapter, [the plaintiff] shall name as a party defendant only the agency or

appomted representanve of the state or its polmcal sub31d1ary mcludmg elected or appomted

_ officials....” See S.C. Code Ann. § 15-78-30(0). Wh11e Defendants Alex Saitta, Judy Edwards,
Jimmy Gillespie, Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew, Henry Hunt, and Robert
Folkman are named in their individual capacities, the Complaint fails to state facts to establish
that they were acting outside of their official capacity or course and scope of their oﬂicml duties
at the time of the alleged injury glvmg rise to this lawsmt The Complaint mak&s a bare
conclusory assertion in this regard, but dees not plead one single fact to support the clalm that
any of the Defendants were acting outside the scope or their duties. These Defendants are not a

proper party to this action under the Tort Claims Act and are immune from liability in this suit.

' See Fazle V. South Carolma Dept. of Juvenile Justice, 350 S.C. 315, 566 S.E.2d 536 (S.C. 2002);

FZaIeau v. Harrelson, 355 8.C. 197, 584 S. E.2d 413 (Ct. App. 2003). Accordingly, all claims
should be dismissed against Defendants Alex Saitta, Judy Edwards, Jimmy Gillespie, Herbert
Cooper, Jim Shelton, Ben Trotter, Kelly Pew, Henry Hunt, and Robert Folkman.

" IV. CONCLUSION

For the fofegoing reasons, Defendants Pickens County School District Board of Trustees,
Alex Saitta, Judy Edwards, Jimmy Gillespie, Herbert Cooper, Jim Shelton, Ben Trotter, Kelly

e

Pew, Henry Hunt, and Robert Folkman’s motion to dismiss should be granted.

.7 See S C. Code Ann. §§ 15-78-»

A




June / &, 2014

Columbia, South Carolina

S

Respectfully submitted,
CHILDS & HALLIGAN, P.A.
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IN THE STATE OF SOUTH CAROLINA

COUNTY OF PICKENS o IN THE COURT OF COMMON PLEAS

Case No. 2014-CP-39-00259

Mark D. Ostendorff,
PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO
DISMISS IMPROPERLY NAMED
DEFENDANTS

Plaintiff,

V.

School District of Pickens County, Board of Trustees,
Alex Saitta, Judy Edwards, Jimmy Gillespie,

Herbert: Cooper, Jim Shelton, Ben Trotter, Kelly

Pew, Henry Hunt, Robert Folkman, ~7

Defendams.

Plaintiff, Ostendorff, opposes Defendants’ motion.

1) The Pickens County School Board is a separate entity from the SchodD:stnct of:Pickens _

County. The School Board gives policy, awards contracts ,etc. It is not involved., nor: lsrtaﬂeww togwe

direction to individual employees. . it sends its directives through the Supermtendant of the school

district.
2) The only employees are Pew , Hunt, and Folkman.

In South Carolina, the general test used-to determine if there is a relationship of master and:ser-vant,_

or employer and employee, is whether the master has the right or power to direct and control the

servant in the performance of the servant’s work and the manner in whnch.the work»ls done.

The factors used to determine if this right to control exists are (1) evsdence of the right to ot exerase of

0



Ostendorff and voted to. reinstate or compensate, as they would be considered carrying out their

duties.

If a Board member knew in advance of Ostendorff’s dismissal and/or did not vote to reinstate or
compensate Ostendorff, then they acted in their own personal interest and should remain as a.

defendant.

Plaintiff asked before the suit each’s involvement and vote but got no response from any of the

defendants.

Defendanfs have provided no affidavits showing they acted within their official duty.

Plaintiff asks this Court to deny Defendant’s Motion. Again, Plaintiff plans to amend complaint as

discovery is provided by Defendants. Plaintiff will also claim Unfair Trade Practices as a result of the.civil

conspiracy.

Respectfully. snﬁmitted,

Plaintiff , Pro Se
135.Cedar Creek Circle
Central, SC 29630.
(864):640-3340

June [ Q ,2014

| |



STATE OF SOUTH.CAROLINA
' IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS.

Mark D. Ostendorff,
Case No. 2014-CP-39-00259

Plaintiff,

PLAINTIFF’S REPLY TO DEFENDANTS’
MEMORANDUM OF LAW. IN
SUPPORT OF MOTION TO DISMISS
IMPROPERLY NAMED DEFENDANTS

School District of Pickens County, Board of

Trustees, Alex Saitta, Judy Edwards,

Jlimmy Gillespie, Herbert Cooper, lim Shelton,
_Ben Trotter, Kelly Pew, Henry Hunt,

Robert Folkman,

Defendants.

Plaintiff , Ostendorff, replies to memorandum:

INTRODUCTK)N.- Lines 10, 11, 12 ~ Defendant has alleged that “ However, due to perfofmanoe concerns

Includmg takmg time off without approval, failing to. mamtam established work: hours, and not
completing: assngned tasks 7_Defendant has never provided any supporting evrdence to sqhs_tantlate

this claim. Only at the May 4, 2011 hearmg with SCDEW did. Folkman produce my Request fGI T‘meoff

saying.my request was not approved. My method of requesting time off was.a well. estabushed and

accepted by Folkman Folkman presented the document toasC Invest:gatwe Officer ia support. of his

false testimony.: under sworn oath.. Folkman never.even ment;oned these aﬂeganons at the. tfmeof

Ostendorff’s. dlsm:ssal. Kelly Pew. first mentioned these. aﬂegatrens to OStendorff on: the AM of dism;ssal._ -

but refused to provide anyewdenoewhatsoever It is believed that-Folkman was the : 3@9’ °f



numerous allegations made to SCDEW but did not give any evidence. Ostendorff | denied. and asked for

supporting evidence from SCDEW but never received any.

1. STANDARD FOR CONSIDERING MOTIONS

Cause of action- Black’s Law Dictionary defines as “ A group of operative facts giving rise to.one or
more bases for sumg; a factual situation that entitles one person to obtain a remedy in court from
another person; claim.... “What is a cause of action? Jurists have found it difficult to giye a proper

definition. It may be defined generally to be a situation or state of facts that entitles a party to maintain

an action in a judicial tribunal.....

The cause of action was wrongful discharge in whicﬁ at least employees Pew and Hunt were involved.
along with at Iéast.one Board mémber, which undoubtedly was Gillespie as he was friend ofproperty
owner’s father. Ostendorff was damaged by Io;st. wages and lost monthly retirement money.

Also cause of action was for Board not reinstating or compensatmg Ostendorff. The Board was gwen
substantial information by Ostendorff to show he should be reinstated or compensated for wrongful
discharge. The Board members were negligent in not reinstating or. compensating Ostendorﬁ, as:they
were only. pretectmg each Board member and the Board *rom their unlawful behavior: being broqght to
Ilght of the. pubhc regarding mlsappropnatlon of the general fund ' |

" Allis well explained in tﬁe Complaint. |

' The Complaint follows the SC Rules of Court.

ill. ARGUMENT
A An entlty as deﬁned in Black’ Law Dictionary — “An orgamzat:on ( such as 3 business or a

governmental unit) that has a legal ldentﬂ:y apart from its members.”. The SDPC do&s not direct the

Board. The Board is.2n independent entity not eontrolied by th'e.-_wishes» anddesresoi SDPC.

2 13



The Board acted in its own.interest and not that of SDPC by not reinstating or compensating

" Ostendorff.

B. Lines 4.... “... shall name as a party defendant only the agency or political subdivision for which the

employee was acting...” .
Section 18-78-60 . Exceptions to the waiver to immunity.
“The governmental entity is not liable for a loss resulting from:

.. (17) employee conduct outside the scope of his official duties or which constitute actual

fraud, actual malice, intent to harm, or a crime of moral turpitude.”

Lines 10... “ fails to state facts...”

The Complaint states the facts that shows they acted out of their official duties. The
Board members and Hunt were each given(mailed by Ostendorff) information , as
stated_' in the Complaiht. They chose to protect their own individual interest and the

~

Board and not SDPC by not reinstating Ostendorff or compensating him.

The Complaint states the facts that show. employees Pew, Hunt, an'g-.Fo;k;nan

acted out of their official duties; Folkman and Pew"both conspired with at least one .
Board member to wrongfully discharge Oﬁm@ﬂ inan attem-‘pt to cbv.gr up unlawful
behavior in misappropriating general funds. Hunt at least was negligent in his -

investigation of Ostendorff’s discharge.

IV. CONCLUSION

The motion to dismiss any defendant should-be denied:as on the face, all may have been involved:in

3 4 N



- Ostendorff’'s wrongful discharge and all Board members involved in not reihs_tating or
compensating Ostendorff. Not one of the defendants have come forward explaining that they were
not involved with Ostendorff discharge or they voted to reinstate or compensate Ostendorff: Only
Hunt said he knew nothing of the discharge along with a call from Trotter also saying he knew
nothing of the discharge. No-affidavits have been provided,Sy any defendants to justify removing

them as defendants in this action.

If the Defendants are excused ( dismissed) from this action, then Ostendorff will not havg any
avenue to recover his losses as any reasonéb!e jpry will conclude the defendants wanting to be
dismissed were the ones that caused Ostendorff’s damages and that they acted outs,igié‘éf their
official duties. That jury conclusion would exclude SDPC from liability under:
Section 15-78%0. Exceptions to waiver of immunity.
“ The governmental entity is not liable for a loss resulting from:
(17) employee conduct ouﬁside the scope of his official duties or which constitutes

actual fraud , actual malice, intent to harm, or a.crime involving moral turpitude.”

o~ Thus, Plaintiff Ostendorff asks this Court to-deny the Defendants’ motion.

Plaintiff, Pro Se
135 Cedar Creek Circle:
Central; S€ 29630:




STATE OF S_OU_IH.CAROUNA
COUNTY OF PICKENS "IN THE COURT OF COMIMON PLEAS
- P
Mark D. Ostendorff, Case No. 2014-CP-39-00259
Plaintiff,
v. T " AFFIDAVIT OF MARK OSTENDORFF

School District of Pickens County, Board of Trustees,
Alex Saitta, Judy Edwards, Jimmy Gillespie,
Herbert Cooper, Jim Shelton, Ben Trotter, Kelly Pew,
Henry Hunt, Robert Folkman, '

Defendants.

I, Mark Ostendorff, submit this affidavit for the above case.

I, Mark Ostendorff, have personally prepared this affidavit and swear to its accuracy and truthfulness
to the best of my knowledge. | am over eighteen years old and | am competent to testify to the matters
stated therein. - :

-1

| was wrongfully discharged from mylemvployment with the School District on March 1, 2011. This is

~ stated on # 10-of Complaint. .

2 - .
Robert Folkman was the Building Program Administrator and my supervisor at the time of my
‘discharge. This.is stated on #5 of the Complaint. A o

3

On Tuesday, March 1, 2011, around 7:30 AM, ireceived an e-mail from Robert Folkman instructing
me to see him in his office. Folkman said “just a minute” (he was typing on his computer).
He then said “Mark you’re a.nice guy and good at civil and I hate having to do this,, but I'm going to have
to let you go. I'm just having to spend too much time on McKissik and RC Edwards.” '

I said “ OK, thanks” (the thanks was for his compliment on civil) and promptly left his office. Thl)s is
stated on #17 of Complaint. "~ 7

The entire con_versation probably lasted less than 30 seconds.



Folkman's reason was totally absured since he would have to now spend even much more of his time
on my other several projects. | thought the real reason was that he missed his budget that he promised

the School Board

4

Later that AM , | went to see Kelly Pew’s, the Director of Human Relations, to find the real reason why
| was discharged. She told me that Folkman told her that | was discharged because of “ failure to
complete assignments, failure to maintain regular work hours, and taking unapproved time off.”

| replied to Pew “ well , that’s the first I've ever heard of it.” Pew offered no evidence of Folkman’s
allegations and quickly escorted me to the door out of her office. This is on # 19 of Complalnt.

5

thada meeting with Henry Hunt, the School District Superintendent, on March 17, 2011, during
which time he handed- to me a letter from Kelly Pew dated March 16,2011. The letter stated that
Folkman met with me on Monday , February 28, 2011 to discuss reasons for my termination.

| was not a work on that Monday, February 28, 2011 due being out sick from my hayfever allergies.

| responded to Pew’s letter on April 5, 2011. This is # 31 and 32 of Complaint. , B

6

| found out that Folkman had actually terminated me on Monday, February 28, 2011 and not during his
notification to me on Tuesday, March 1, 2011, through the School District Benefits Specialist while I was
waiting to see Kelly Pew. This is # 18 of Complaint.

7.

I called the Senior Project Manager in the evening of March 1, 2011 to discuss Folkman dlschargtng me.
The Senior Project Manager told me that | shouldn’t have bad mouthed Folkman and that-Folkman’
asked everyone in the Monday morning meeting if anyone heard of Ostendorff bad.mouthing the
Building Program to anyone on Chastain Road. | was not at the meeting due to being out s@c_k.ThisA is#23
, 35 of Complaint.

| had a discussion with a friend of a school board member on February 22 or 15, 2011 in which | told
him that | was aware of possible misappropriation of school funding and Folkman’s need to stay with the
School District after the Building Program was completed in order to get SC Retirement System
retirement. This is item # 24 and 25 of Complaint. ' :



9

/.
| applied for SC Unemployment Insurance benefits through. SCDEW ‘| was required to appear ata
hearing since |'was penalized for being discharged for cause. The hearing was for Apnl 4,2011.

At the hearing, the investigative officer for SCDEW asked Folkman what he said to me at the time of
discharge. Folkman lied under sworn oath. Folkman produced my request for time off for Friday,
February 25, 2011 and said that he did not approve it and the reason for my discharge.

I never saw the subject request for time off since | put it in his basket on Thursday , February 24,
2011.

It was the same method of requesting time off that | had used several consecutive Fridays befo?e and
there had been no problem from Folkman in using this method of requesting the usual Friday off.

| asked Folkman during the hearing that if he wasn’t at work on Friday , February 25, 2011 and |
wasn’t at work on Monday, Febraury 28, 2011 how he knew if actually took the day off. He replied “ |
asked somebody” . Folkman did not produce the name of the mystery witness whom would never know
if | was at.work or not anyway. | often used my own vehicle for School District business and didn’t
always see my coworkers during the workday.

Folkman produced no other evidence
| was penalized 10 weeks at $326.00 per week because of Folkman’s false testimony
This item is #'s 44, 43, 42, 45, 38, 40,
10

7\ Ihave requested a transcript from SCDEW but have not yet received it.

11

On Tuesday , March 1, 2011, the day of my discharge, neitherFolkmah nor Pew gave any mention of
any appeal process through the School District regarding my discharge. This is # 20 of Complaint

12

Henry-Hunt, School District Supermtendant sent me a letter dated March 23, 2011, of Hunt's
" investigation and findings.

item 1- Retribution- Hunt stated that “ | talked to the board- member and does not recall any.comments
that cause Mr. Folkman to retaliate against you.”



< I have never met or talked to the probable Board member.

Hunt aiso stated “ Also, Mr. Folkman stated that no board member had talked with him about you.”

7

This is item # 33 of Complaint.
- 13

A coworker told me in February that he heard Missy Cambell tell Alex Saitta durind a board meeting
that the construction salaries were coming out of the general fund.

I asked the coworker if he was sure. He replied “ you can’t get that wrong.”
14
| made proper and timely appeals for reinstatement or compensation but got no offers.

“N\ . Isentall Board members and Hunt all correspondence and supporting documents and information
in which to make an educated decision on my appeal and/or compensation. These are items # 34, 27,
26, 32,

15

~t

| requested in September 2011 to the School District the address for Henry Hunt, then r_et-ired, the
information he gathered during his investigation. His address was refused by him and the School District.
This is item #49.

Mark Ostendorff

Sworn to.and subscribed before me
This__/ & day of June 2014

: RACHEL WHITE.
Kadd itz xmmm'mmw f

Notary Public

14




School District of Pickens Cour
Building success beyond the classrc

March 23, 2010

Mr. Mark-Ostendorff
P.O. Box14846
Greenville, SC 29610

Dear Mr.-OstendOrff

. On March 14 2011, Alex Saitta, Chairman of the Board of Trustees, received. your letter appealing your
termination. He gave me the letter and asked that | schedule a conference with you, as outfined in Board
PohcyGAE copy attached. The conference was held.on March 17, 2011 at 9:00-a.m. In the oenfexence
you.shared that you felt your termination was due fo retribution;, politics, and ulterior motives. You- a!so felt
your; temunauon was done with malicious intent. - , A

| have investigated this matier and have made the following findings.
1. Retribution - You reported that you had talked with a neighboring. property owner to.the new

Career Center about the district building: program and that he- has subw;uenﬂy taiked with.a.board.
member. . You.felt.that Bob.Folkman terminated.you d alking.about:

. olm Please see the above comment.

Uﬁeﬁof Motives - You feel that Mr. Folkman was motivated to termmate You'so. he could save

money on the building projects and-he could extend his work time with the district since there

would be one less Building Project Manager. Dise to the building program moving:toward -
completion, you were notified on December 7, 2010 in a letter from me that: your job wou!d end w:th

the district on June 30; 2011. The bwldlng program is on.schedule, ,

4. Malicious Intent - You feel that Mr. Folkman planned to deny. you insurance coverage for.amonth
by terminating you on February : 28. Your termination date was set as:March 1.and: \your insurance -
coverage continues to- March 31. -Mr. Folkman does not handled insurance issues and was .
unaware: of the length of time insurance coverage continues:after termination. :

W

Based-on my investigation, | believe yeur termmahon was jusbﬁed and.do notbelieve that ywr»-.temunat;on
was dueto the. reasons. you. prov:dect Mr, Fo n terminated:

SUperm%endent’s Office -

1348 Griffin Mill Road _Easley, SC 29640-6997 « P. 864-397-1000 + F' 864-850—5205
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Sex

Eggéj-z.
Mark Ostendorff
March- 23, 2010

e

s S 3
He day c)
s e

If you wish to appeal my de#ision, you may request to be heard by the Board. Your appeal should be
submitted to me-within five working days of receiving this letter. If you wish to make such a request, please
address your letter to me and | will notify the board. _ '

?incerely,

Henry H. Hunt, Ph.D.
- Superintendent

Attachment: Policy GAE




" . CLERH GF CAURT
STATE OF SOUTH CAROLINA PICKE NN SBEIRQURT OF COMMON PLEAS
SOUTH CAROLINA

COUNTY OF PICKENS -
(Y FEB 28 P 11 3
Mark D Ostendorff | JUDICIAL CIRCUIT
Plaintiff , ‘ Case No.
v. , 2014cp- LY 29 9
‘School District qf Pickens County J ' COMPLAINT
Board of Trustees, School District of | © WRONGFUL DISCHARGE
Pickens Cdunty
Alex Saitta ~ JURY TRIAL DEMANDED
Judy Edwards
Jimmy Gillespie
Herbert Cooper
Jim Shelton
Ben Trotter
Kelly Pew
Henry Hunt
. Robert Folkman
. Co-Defendants

Comes now, Ostendorff, Plaintiff, to this Court, jury tria! demanded, seeking recovery of monetary
damages from injury caused to him by the above Co-Defendants. Ostendorff seeks damages. for lost
income from.lost employment and lost retirement that he would be entitled to had he nbf been
wrongfully discharged. Os_tendorﬁ’ was employed as a Project Manager in the Building Program for the
School District of Pickens County. ' ' ‘ '

Ostendorff also seeks monetary . damages from the Co-Defendants in his loss of ten (10) weeks of
SC Unemployment Insurance compensation. This damage to .Qstendorf_f was caused by.Robert Folkman
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knowmgly providing false testimony under sworn eath at an appeal hearing in. front.of an Investtgattve
Officer of the State of South Carolina from the Department of Employment and. Workforee (SCDEW).

Ostendorff seeks monetary damages of the following dollar amounts:
Lost wages of $ 132,481.00,

Lost retirement of $ 134,400.00 , less Ostendorff’s contribution amount
of 7.5% or $ 12,250.00 equating $ 122,150.00

Lost Unemployment Insurance benefits of $ 3,260.00

Ostendorff also seeks damages for defamation of character.

Ostendorff also seeks punitive damages, actual damages, reasonable attorney’s fees, and any
compensation that the Court or Triers -of -Fact (Jury) find due to Ostendorff.

Ostendorff seeks actual, compensatory, and punitive damages under tort.
Ostendorff, Plaintiff alleges:
1,

That Ostendorff was a public servent. bemg employed by the School District. of Psckens County,
South Carofina.

2.

That defendants Saitta, Edwards, GaHespte, Cooper, Shelton, Trotter were Board: Membasef
the Board of Trustees School District of Pickens County at the time of Ostendorﬁ’ s discha{ge

3.

That defendant Hunt was the Superintendent of the School DtstrlﬂtOfP:d(eﬂsCouatyatthe
time of Ostendorff’s discharge. : A

4.

-That defendant Pew was the Director or Human Reiatxons for the Schooi District. of: Pxekens
County at the time of Ostendorff' s discharge.

23
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That Folkman was the Building Program Administrator and Ostendorff’s supervisor at the time
of Ostendorff’s discharge.

That the defendants engaged in fraud, intentional fraud, civil conspiracy, false testimony under sworn
oath, subordination of false testimony under sworn oath, negligence, gross negligence, reckless (willful)
negligence, retaliatory discharge, unequal treatment, and wrongful discharge of Ostendorff’s
employment with the School District of Pickens County (SDPC).

7.

That the defendants damaged Ostendorff for reasons of personal gain , poltical and , or-financial
gain or prevention of financial loss. Their actions were for their. own benefit and not to the public school
students of Pickens County.

8'.

That Ostendorff was. aware of the defendants’ mxsappropnatlon of School District. (SDPC )
funding . The defendants found- through a third party that Ostendorff was aware of m:sappropnat:on of
SDPC funding. The motive of the defendants to wrongfully discharge was to prevent Ostendorff from
finding , or being more aware of, additional misappropriation of School District (SDPC) fumhag The
defendants devised a fraudulent plan to get nd of Ostendorff under the pretense of Ostendorﬁ takmg
unauthonzed time off

9.

That the defendants engaged in false testimony under oath to hide the true motive
iofwrongfully discharging: OStendorEf The false testimony. under sworn oath was. gwente an .
investigative official of the State of South Carolina of the Department.of Empbymeat and Workforce.
The false testsmony under oath materiaily damaged Ostendorff in being penalized ten weeks of.
unemployment lnsurance compensation. OstendorfT is of information and belief that. aﬂdefendants
were involved in the false testimony and subordination of that false testimony under sworn: oath -All
defendants were given opportunity to explain their mvelvement in Osteﬂdorff’ S mn@ﬁseharge but
none responded,, ‘except Trotter’s telephene discussion with Ostendorff aﬁe: recelvmg Ostendosff’s
appeal for reinstatement letter addressed to all Board members.
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That Ostendorff was wrongfully discharged from his employment with the Schoot District of Pickens
County on Tuesday, March 1, 2011. Ostendorff came to employment on June 20, 2008. Ostendorff left
employment with The City of Charlotte , North Carolina, where he was an active member of the.North
Carolina Retirement System Ostendorff is currently receiving early monetary benefits for his prior
participation while being employed with the City of Charlotte.

11.

That Ostendorff was assured that his employment with the School District of Pickens County would
be at a minimum of five (5) years , up to seven (7) years. The length of. employmentfrom muumum of5.
to. 7 years would depend on the completion of the Building Program. Ostendorff accepted the
employment offer from the School District of Pickens County with the limiting condition of least 5 years
of consectutive employment. The 5 years would meet the minimum requirement to reee:ve a. retirerent
benefit of $ 400.00 per month for life from the South Carolina Retirement System: starting at: age 60.
Ostendorff was an active. member of the SC Retrrement System at the time he.was. wrongfs&/

discharged.

12.

That Ostendorff is owed for 2 years and 4 months-at his prior salary of $:76, we.wperyea; T-bis
amount is lessened by the amounts Ostendorff received from SC Unemployment nuswameaad '
employment he had from the period March 2, 2011 through Jure 30, 2013. The. amountmd
Ostendorff may or may-not be lessened from money berece;ved in March from, wmsed ‘_;? onal:

vacation. Ostendorff was-of the understanding that unused vacation or personal t:me wasa.

“yse it or !ose it pokcy when leavmg employment. The amount may be increased or lesweéfram any
net affect. of income taxes due. A

13.

That Ostendorﬁwas wrongfully discharged because he hada cmwersatlonwszh afﬂend ofa new

school board- memberaboutthe possible shortfaﬂ of the Building Program. mmmba@etsm
public fundmg Aise drscussed was the application of Act 388 for fund‘mg of schoot: operahm:s and mt
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to be used for new construction. That discussion was on either Tuesday, Febéuary 22, 2011, or Tuesday,
February 15, 2011. 3

14.

That through the conversation with his friend, the new school board member knew that
Ostendorff was aware that the Building Program salaries were being paid from the School District
Operations fund. ACT 388 is for the Operations of the School District and is funded through SC sales
tax . The Building Program is funded by bond and is repaid through Pickens County property tax receipts.

They are to be separate .

N
: is.
That Ostendorff was discharged to try to silence him and not enable him to discover any other
misappropriation of ACT 388 money.
i6.
That the School Board knew that were South Carolina Statutes that provide severe penaities for.
Schoo! Board Members and Superintendents who misappropriate school funding. T

17.

That on Tuesday, March 1, 2011, around 7:36 AM, Ostenderff received an e-mail from Rabert
Folkman , Building Program Adm:mstrator, instructing him to see him in his. office. Foﬂeﬂacrthen _
discharged: Ostendorff Fo!kman told Ostendorff that “ 'm (Folkman } havingto. spendteomuch of my
time on RC Edwards and McKissik and going to have to let you go.” This made absolutely no: sense since -
Ostendorff had numerous other projects in work that that would require even more ef his tnme

18.

That on Tuesday, March 1, 2011, in the AM, Ostendorff went to see Kelly Pew, Director of Human
Relations , at the School Districts main. office to find the reai reason why Ostendorff hadbeen :
dxscharged thle waiting to see Pew, the School District’s. Benefit Wahst mfocraw oaeadefff that
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she had received word that Ostendorff was no longer employed with SDPC ,but she reoetved that word
on Monday ,February 28, 2011, a day before Folkman discharged Ostendorff.

i3.

That on Tuesday, March 1, 2011, in the AM, Ostendorff then met with Kelly Pew, then the Director
of Human Relations, to ask why Ostendorff had been discharged Ostendorff was told that that Folkman
told her that Ostendorff had been discharged because of “failure to complete assignments, failure to
maintain regular work hours, and taking unapproved time off”. Ostendorff replied that “ well, that's the
first I've ever heard of . Pew quickly walked up to Ostendorif, shook his hand and said good luck in
future employment”,and escorted Ostendorff out of her office. Pew made no effort to support what
Folkman had told her. :

20.

~ That on Tuesday, March 1, 2011, during the short discussion between-Pew and Ostendorff, Pew
never mentioned any appeal process within in SDPC policies regarding discharge. Folkman neither
mentioned any appeal policies within SDPC. All defendants conspired in a plan not to notlfy Ostendorff
of any appeal process because they knew that if Ostendorff did not make an appeal | undet SDPC policy
withinina prescnbed timeframe , Ostendorff would lose ali rights to bring about any: tegal acuon to

recover damages.

2%,

That on Tuesday, March 1, 2011 Ostendorff returned to his. SDPC. .office te gather his ccmstructmn
reference books, he found his office ransacked. Ostendorff's computer was gone in wmd't a m&sswas
made.of his. desk in removing ables, etc. it also appeared that someone had been. rfﬂmg ttwowgh
Ostendorff’s files. it was obvmus that someone was in 3 hurry to find what. Ostem knew '

22,

That on Tuesday, March 1, 2011, Ostendorﬁrequestedthehalanceofthe day:off. anéerﬁﬁﬁed
outh;srequestfortlmefemwhlchwassagnedby’rwn Newman. Fokmanwasnﬁmtheofﬁoetosga
the form.
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23.

That on the evening of Tuesday March i, 2011, Ostendorff called the Senior Project Manager
regarding about Folkman discharging Ostendorff. The Senior Project Manager told Ostendorff that “you
shouldn’t have bad mouthed him”. Ostendorff replied that “pve never badmouthed him “. The Senior
Project Manager said “during the Monday morning meeting he {Folkman) asked us (SDPC Building
Program employees) if we heard anything about Mark (Ostenderff) badmouthing the Building Program
to anyone on Chastain Road”. Ostendorff toid the Senior Project Manager to “ make sure you write that
down with today’s date.” Ostendorff was out sick Monday, Febraury 28, 2011, due to allergies.

24,

That the conversation with the friend of the SDPC Board member on February 22 or 15, 2011,
revealed that Ostendorff was aware of probable misappropriation was the real cause ofOsteédorfF s
discharge. The conversation came about during road work along Chastain Road in front of the son of the
friend.of the Board member. Ostendorff had been negotiating with the friend for several months
regarding the slope of the road work and the resulting affect on his son’s property.

25.

That during the conversation with the friend of the Board member, the friend told.Ostendorff -
that he had a friend that was one of the new Schioo! Board Members and he ( the new. raanber)sa;d
“the construction (program) money was a mess”. Ostendorff then said to the aﬁect”thatcoddbe true
25 | heard:that the Financial Director told Alex Saitta during a School Board meeting that the . - |
Construction Program salaries were coming out of the general fund”.. Ostendorff also:saidto the affect “I -

don’t think that’s allowed under the new state funding guidelines separating new. constru&oabaeden

property taxes and the general fund which is funded out of Columbia from state sales taxes”. Ostendorff

also said to the affect “if the construction budget was short then they (School Board)-will havetoput
Folkman in charge of Operations so he can siphon maney.over 1o the Building Program to complete.
anything not covered in the bond money.” Ostendorff said to the affect that “ Folkman was trying to get.
rid of everyone (Building Program) so no one would be watching him and he co_uld get his Syears in to -

get retirement money”.
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26.

That shortly after being discharged , Ostendorff applied for Unemployment Insurance through
South Carolina Department of employment and Workforce (SCDEW). SCDEW notified Ostendorff that
was denied benefits because SDPC discharge him for cause. Ostendorff promptly contacted SCOEW and-
was given a‘llegétions made by SDPC. The allegations were given to Ostendorff via telephone as SCDEW
will not provide allow a written copy to be sent to the clamiant {Ostendorff). Ostendorff responded to
the allegations to SCOCEW. SCDEW determined that Ostendorff was not eligible for benefits.

27.

That on March 11,2011, Ostendorff sent a letter addressed to Alex Saitta, SDPC Board
Chairman, appealing his discharge. A copy was also sent to each SDPC Board member. The letter also
made a claim for monetary damages. Ostendorff sent the letter as he found no appeal policy from SDPC,
but found on the SDPC website that employees being laid off for budget reasons could appeal to.the
SDPC Board. | | :

28.

That shortly after sending the letter , Trotter calied Ostendorff in which he was not aware that
Ostendorff was discharged. He said that Judy Edwards called him to ask if he knew anythmg about
Ostendorff’s discharge. : : '

29.

That shortly after sending the letter to Saitta, Ostendorff received a voice mail fram Saitta
informing Ostend_brf‘f that Henry Hunt, then SDPC Superintendent, would contact me on the SDPC
policy to any appeal.

30.

That Ostendorff later received a voice mail for me to have a conference with Hunt for March.
17,2011. Ostendorff had a discussion with Hunt on that date in.Hunt's.office. Hunt did not.appear of
knowledge of my discharge prior to my letter to Saitta of March 11,2011. In that disg:u_ssioé' wttb Hunt,
Ostendorff explained his position of his wrongful discharge. In that discussion, Ostendorff assured that
it was the conversation with the friend with the new school board member was the reasonfor h
OstendorfPs discharge, not the reasons Kelly Pew provided Ostendorff on March 1, 2011. Ostendorff
also stated he was due monetary compensation for the a'ddi:ticnaliz years and 4monthsas for

29



Ostendorff's assurance of 5 years , up to 7 years, of employment and aiso the retirement money he
would receive after the 5 years of employment. Hunt informed Ostendorff that Hunt would investigate

the matter.

31

That on the March 17, 2011, meeting with Hunt, Ostendorif was given Kelly Pew’s letter dated
March 16, 2011, addressed to Ostendorff.

32.

That on April 5,2011, Ostendorff sent a letter to Pew regarding her letter of March 16,2011.
Ostendorff in his letter stated that Bob Folkman did not taik to Ostendorff on Monday, February
28,2011, as Ostendorff was out sick on Monday ,Februa{'y 28,2011, which was consistent with what
Ostendorff informed Pew on the March 1, 2011, discussion that Ostendorff had with Pew. Ostendorff
further reiterated Ostendorff’s ‘the very short conversation with Folkman on March 1,2011, which was
consistent with Ostendorff’s assertion that Folkman discharged Ostendorff because “he was having to
spend too much of his time on RC Edwards and McKissik.” '

33.
That on March 23, 2011, Hunt sent a letter to Ostendorff of Hunt's mvesu@tma and findings.

ltem 1- Retribution- Hunt stated that “ | talked to the board member and he does not recalt any
comments that would cause Mr. Fotkman to retaliate against you.” Ostendorff has never tatked to- or
ever met the board member whom was the friend of the father of the property owner on Chastain
‘Road.

Hunt also stated “ Also , Mr. Folkman stated that no board member had tatked with him about

”

you.
ltemé 2.and 3- Regarded my assertion of politics and uiterior motives.

item 4 — Malicious intent- Hunt stated “ You feel that Mr.Folkman planned to deny you.insurance
coverage for a month by terminating you on February 28. Your termination date was set as March 1 and
your coverage continues to March 31. Mr. Folkman does ‘not.handlgd.-insumnce;i_ssugs and was unaware.
of the length of time insurance coverage continues after termination.” ‘ - '

The March 1, 2011 date for termination was onty set for Gstendorif's insurance because of the
March 1,2011 ;onyersation with the Benefit Specialist that Ostendorff’s insurance hadstogped asof
February 28, _2011..Osténdprff then told Pew and Pew then called the Benefit Specialist to correct the
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insurance to run through March 2011, as Ostendorff had- not actually been terminated by Folkman until -
the morning of March 1, 2011, and not February 28,2011.

Ostendorff was not paid for his day of employment of March 1, 2011, |
Ostendorff received health insurance through March 2011.

Hunt’s investigation was not credible. Hunt was willfully negligent in his investigation and also
in his decision not to reinstate Ostendorif or compensate him for at least the remaining 2 years and 4
months along with retirement benefits. ' o

" That on April 5, 2011, Ostendorff sent a letter to Hunt appealing his decision from-his letter
dated March 23, 2011, as required by the SDPC Grievances Policy. That policy was attached to Hunt's
letter of March 23, 2011. A copy of Ostendorffs letter was sent to all board members with attachments.

The letter had attachments of Hunt's letter, Pew’s letter, Ostendorf’s reponse to Pew, and Ostendorﬁ’ 3
reponse to SCDEW. ‘

Ostendorff pointed out numerous inconsistencies with Ostendorff's discharge and Folkman's comments
to Hunt. : .

The main point being- how did Folkman know if Ostendorff took Friday., February.25, 2011;cff of not?
The only thing Folkman knew was that he found a request for time off byomrﬁmhs&basket on
Monday , February 28, 2011. A

The board members knew that Ostendorff was appiying for unemployment. mswancebeﬂeﬁts -

Ostendorff made a monetary claim in that_!efter.

35.

_ That on Monday , February 28, 2011, Folkman terminated Ostendorff forﬂieeahi.l;easeﬂ
being that he found a piece of paper that requested time off. The day requested off was Friday; R
February 25, 2011. ’ - '

Folkman would not of been of knowledge if Ostendorff was at work or not on Friday , Febn 25,2011,

because Folkman was not at work on Friday 25, 2011.
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Ostendorff was out sick on Monday, February 28, 2011. Folkman coutld not of asked-Ostendo_rfi if
Ostendorff took off Friday, February 25, 2011, because Os,*.endorff was unavailable to answer Folkman
on Monday , February 28, 2011. : :

in an earlier instance, Ostendorff requested, thrbugh the same method of requesting time off on the
Thursday before a Friday, the following Friday off and the request was approved by Folkman.
Ostendorff later decided that he needed to come in to work to monitor a subcontractor that was filling
an underground storage tank at RC Edwards. Ostendorif drove his own vehicle to RC Edwards. While at
RC Edwards , Folkman asked Ostendorff to locate a Consulting Inspector who was late for the pre-
construction meeting being held at RC Edwards. Folkman knew that Ostendorff sometimes used his own
vehicle and not always his assigned SDPC vehicle. Thus, weather or not Ostendorffs personal vehicle is at
his office is no indication if Ostendorif is at work. Ostendorff never retracted his épproved Friday off
although he worked the entire. day that approved for time off.

SDPC does not terminate employment for employees piacing requests for time off in their supervisor’'s
in-basket. That is what the employee is asked to do.

it was a fraudulent plan of Folkman and the other defendants that fell apart . The plan was devised the
defendants who didn’t “cover their tracks”.

36.

That a letter dated April 6, 2011, from Hunt tc Ostendorff informed Ostendorff that Hunt would
present Ostendorff’s letter requesting an appeal to the Board of Trustees. -

37.

That a letter dated April 13,2011, from Hunt to Ostendorff stating that the Board of Trustees.
voted in public session to deny Ostendorff’s request for a hearing. ' '

38.

That in March 2011, Ostendorff applied for unemployment insurance benefits from South
Carolina Depa;tn’ient of Employment and Workforce (SCDEW).

38,

That in March 2011, Ostendorff was contacted by SCDEW regarding allegations by SDPC
reg_arding Ostendorff’s discharge. The allegations were read to Ostendcrff by SCDEW over the
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telephone as SCDEW will not provide a written copy to a claimant. Ostendorff was told by SCDEW that
the initials on the allegations were RB/RM. '

40.

That Ostendorff responded in writing to SCDEW regarding the SDPC allegatlons in a letter dated
March 27,2011. The allegations were more ofa post —termination performance evaluation in. which the

~ employee would have no notification of. Ostedorff responded to all allegations in which most ended

‘with that SDPC would need to be specific and not just general statements.

41.

That the letter Ostendorff sent to Hunt on April 5, 2011, had attached a copy of
Ostendorff's letter ‘responding to SCDEW of SDPC ‘s aliegations. All Board Members.were sent a copy
of the letters. ‘

42,

That Ostendorff received letter from SCDEW. mfonmhg him that he was to be penalized
fourteen weeks (14) of unemployment insurance benefits. Ostendorff sent an appeai request to SCDEW
on April 7, 2011. -

43.

That Ostendorff received a notice from SCDEW dated Apn! 20,2011, nottfymg .Ostendorff
of a SCDEW hearing to consider my appeal of the 14 week penalty. The- heanng would be May4 2011

44,
That during the May 4, 2011, SCDEW appeal hearing , Folkman gave false testimony under

sworn oath.

. The SCDEW hearing officer asked Folkman of what he {Folkman) said at the time when Folkman-
discharged Ostendorff. - ' s :

Folkman rephed to the affect that “ | told him he took time oﬁ without authonzam At th%s pomt ofthe
Bmldmg Program we cannot have employees taking tlme off.”
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Folkman produced Ostendorff’s request for time off for Friday ,February 25, 2011. On that form
submitted at th_e_hearing Ostendorff saw comments written request was denied and dated 2/28/2011.

Ostendorff asked Folkman in cross examination to the affect “ if you weren’t at work on Friday, how
would you know if | was at work or not?”

Folkman presented no evidence, no witnesses but just replied “ | asked somebody”.

Fotkman would not say who he asked simply because he didn’t ask anyone. Even if he did ask someone,
that someone’s response would only be hearsay. Folkman was not prepared to come with an answer in
advance of Ostendorff's question.

Folkman gave false testimony in the hearing that he discussed the time off request with Ostendorff but
Ostendorff was already terminated the day before. That false testimony caused Ostendorff to be
penalized 10 weeks of benefits of $ 326.00 per week.

45.

That upon leaving the hearing room on May 4, 2011, Ostendorff found Folkman waiting on-him.
Ostendorff , though very surprised at Foikman'’s waiting, comforted Folkman of his false testlmony
Folkman laughed and said “our conversation { discharge on March 1, 2011) wasn’t recorded: and it
would be just your word against mine”. Folkman followed Ostendorff to his car wheﬂ he vdmteered
“Kelty. Pew sent me here.”

46,

‘That Folkman terminated Ostendorff on Monday , February 28, 2011, and the. we@ht of the.
evidence presented to the triers-of-fact will show.that to be factual. The weight of the evwence will
show that Ostendorff was not a work on Monday, February 28, 2011.

47.

That Folkman and the defendants devxsed a fraudulent pian to lure Ostendorff into the ususal
and accepted method of requesting time off then terminating him for taking unauthorized time off. The
plan was flawed as it did not take into consideration that Ostendorff would be sick: fmm work on the
following Monday Keeping to the devised plan, Folkman te terminated Ostendorff.on Monday although
he was not there.
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Folkman told the Building Program employees during the usual Monday morning meeting on February
21,2011, that he was going to take off the following Friday , February 25, 2011.

Folkman deliberately did not tell Ostendorff that Foikman was also going to take off Thursday afterncon
February 24, 2011. ’

* Ostendorff had used this same procedure for requesting time off for Fridays. Ostendorff would wait until

at least until Thursday to request time off after he conferred with Folkman and the other two Project
Managers. If nothing was pending for Friday, then Ostendorff would then submit the form to Folkman.

Sometimes Folkman was in his office, sometimes not when Ostendorff submitted the request form.

If Folkman was in his office, he would sign the request form. Ostendorff would then give the approved
form to the clerk. '

If Folkman was not in his office, Ostendorff would leave in the request form in Folkman’s in-basket in his
office. Folkman would then give the approved form to the clerk.

Folkman knew this was the certain method always used by Ostendorif.
Folkman never denied Ostendorff 'taking a Friday off.

Folkman never informed Ostendorff that Ostendorff would have to see the form with a sigﬁature
approving the request before taking that time off. '

Ostendorff discussed, as usual, with the Senior Project Manager on Thursday, February 24,2011, if
there was anything pending on Friday, February 25, 2011. If not, then Ostendorff would take Friday,

_February 25, 2011, off and would put the request formin Folkman’s in-basket. The Senior.Project

Manager said ok to take the Friday off. The Senior Project Manager was debegatedbyFolkman -_té;h,andie
the Building Program when Folkman was out of the office. :

48.

" That Ostendorff was treated unequally as compared to the other two Project Managers. As
examples, Oster_t_dorff was required to be clean shaven every day, whereas another Project Mana@r
would not shave for two or three days on a regular basis. Ostendorff was required to keephxs assigned
SDPC clean every day, whereas another Project Manager would have dirt covering almest half of his '
assigned SDPC vehicle for a week at a time without washing it. ‘ '



48.

That Ostendorff in September 2012, requested of SDPC the home address or email address of
Hunt, then the forimer Superintendent, so Ostendorff could request of Hunt the information he gathered
during his investigation of Ostendorff’s discharge. Hunt would not respond to give his address only that

he wanted SDPC involved in giving me any information.

50.

That Ostendorff is defamed as his name in the public. All employment applications ask for
reasons leaving previous emplovers and if ever been terminated or asked to resign.

5%

P

That the Building Program lacked transparency in funding and monies allocated and spent. Only
a graph was produced showing the overall projected Program spending as compared to actual by the
month. Ostendorff never saw an auditor.or was ever audited for his pro;ects to ensure no lmpropnety or
any appearance of rmpropnety It appeared to Ostendorff that the almost one-third- billion. dollar

building program was lacking in oversight.

52.

That Folkman received a promotion shortly after discharging: Ostendorff.to Director.of
Operations along with his position of Buddmg Program Administrator. Ostendorff is: ef information and
belief that Folkman received a substantial pay increase at that new promotion. Pew was. soon chosen as
Superintendent. Ostendorff is of the information and belief that Pew received a. substanttal pay merease
at that new promotlon Both Folkman and Pew were rewarded for their efforts.in disehafgmg Osﬁendmff

and provxdmg cover for the Board's' handlmg of pubhc funds

Damages

- Ostendorff seeks actual ,compensatory, and punitive damages under breach and tort for wroaghul .
discharge. ' o '
Ostendorff seeks actual and punitive damages under tort for civil conspiracy-in the wronagful dsschafge
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Ostendorff seeks actual and punitive damages under tort for negligence , gross negligence, reckless

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud in the
ongmatton of the scheme to discharge Ostendorff. '

Ostemrﬁseelsacmalaadpunmve damgesundertortforcmimnspuacymmefrawaadml
fraud ofﬂesdnmetodssdtarge()stendorﬁ

Ostenderff seeks: aauaiandpumtwedamagesundertorfsrmaheembadcdamgdschaagedamm
reducehealthmswancecoverage

Ostendorff seeks actual and punitive damages under tort for fraud and intentional fraud for the false
testimony at the SCDEW hearing.

Ostendorff seeks actual and punitive damages under tort for civil conspiracy in the false testimony in the
SCDEW hearing. '

Ostendorff seeks actual and.punitive damages undertortforneghgence,grossne@wmd
gross(nﬂlﬁd)n@gemmsu&rdinaﬁm falset&stxmnyattheSCDEWheanng.

monetaryloétoMorﬁduetofraudaﬂeMopmmgwen to prospecmee:mioyets of
Ostendorff’s. pastworkhtstoryanddnsduatge.

Ostendorff demands of this Court a judgment for re&efofbsdan@smesmofszsmas@
aspwmdammsardoﬁmrehefmmemdfaaw)andcmﬁwmmmm

Ostendorff affirms :
That | have prepared this pieading and it is to the best of my knowledge

That | have contacted ail defendants in writing and have acted in good-faith to resolve this matte

February 28,2014 - . y

BSCedaanﬁthde A
Central SCZ%O
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF PICKENS

Mark D. OstendorfT,
C.A. No. 2014-CP-39-00259
Plaintiff, :

V.
ANSWER AND
School District of Pickens County, Board AFFIRMATIVE DEFENSES
of Trustees; School District of Pickens : ‘ :
“ounty; AlexSaltta,JudyEdmds,
Jlmmy Gillespie, Herbert Cooper, Jim
Shelton, Ben Trotter, Kelly Pew, Henry
Hunt, Robert Folkman,

Defendants.

Defendants, School District of Pickens County and the Board of Trustees of the School
District éf Pickens County, and all indiyidually-named Defendants, by and through their
undersigned counsel, hereby respond to the Complaint of Plaintiff, Mark D. Ostendorff; in
accordance with the numbered paragraphs thereof; as follows:

I Denied as stated. Defendants admit only that Ostendorf was formerly employed
with the School District of Pickens County, South Carolina.

2. Admitted. |

3. Admm

4,  Denied as stated. Defendants_gdmit oaly that Dr. Pew was the Assistant
Supérintendent for Human Resourc% for the School District of Plckens County. at the time of

Ostendorff's discharge from employment.”

5.  Admitted.
6.  Denied.
7. -Denied.
8.  Denied.

A



9. Denied.
10. Demed in part, and denied in part for lack of knowledge. Defendants deny that
Ostendorff was wrongfully discharged from his employment with the School District of Pickens

County. The remaining allegations of this paragraph are denied for lack of knowledge.

11.  Denied.
12.  Denied.
13.- Denied.
14.  Denied.
15. Denied.

16.  Admitted in part and denied in part. Defendants admit only that Defendant -
School Board members and Superintendent are aware that penalties exist for misappropriation of
school funds. Defendants vehemently deny any misappropriation of school funds or any other
allegatlon of this paragraph. | '

17.  Admitted in part on information and belief and denied in part Defendants admit
only on information and belief that on Tuesday, March 1, 2011, 4t 7:30 a.m., Ostendorff received
an e-ma:l from Robert Folkman instructing OstendorfT to see Folkman in the lattefs office, and
that Folkman terminated Ostendorff's employment effective that date. The:rema,mmg.ailgg_aupns
of this. paragraph are demed or denied for lack of knowledge. '

| 18, Admitted in part and denied in part. Defendants admit only that Plaintiff came to
Dr. Pew’s office on or about March 1, 2011 to discuss his termination. The rem@mmg,a!legaaons ':
of this paragraph are denied for lack of knowledge. -

19.  Admitted in part and denied in part. Defendants admit only that on.or about
Tuesday, March 1, 2011, Ostendorff met with Dr. Pew, then Assistant Superintendent of Human

Resources, in her office, and inquired as to his discharge; that Pew related:that Osendorﬁ‘ had

been discharged because of faihe to complete assignments, failure to maintain regular weork |
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hours, and taking unapproved time off, and that Pew shook Ostendorff's hand and wished him
good luck in future employment. Any remaining allegations of this paragraph are denied.

20.  Denied.

21.  Denied.

2. Admitted in part and denied in part for lack of knowledge. Defendants admit only
that Plaintiff submitted a leave form bearing what appéars to be a signature of Mr. Newman for
March 1, 2011. Al remaining allegations are denied for lack of knowledge.

23.  Denied for lack of knowledge.

24, Denied.

25.  Denied for lack of knowledge.

26.  Admitted in part and denied in part for lack of knowledge. Defendants admit only
that Os;endorﬁ'_ applied for unemployment insurance through the South Carolina Department of
Employment and Workforce, and that Ostendorff was determined to be disqualified for benefits.
Any remaining allegations of this paragraph are denied for lack of knowledge.

27. Adxmtted in part and denied in part. Defendants admit only that Plajntiff senta
letter dated March 11, 201 1appealing his discharge. The remaining allegations of this paragraph
are denied. o |

" 28.  Denied for lack of knowledge.

29.  Admitted on in-formaﬁon and belief.

30; Admitted in part and denied in part. Defendants admit only that Ostendorff had a
discussion on March 17, 2011, in Henry Hunt's office; that Ostendorff explained his wrongful
discharge theory to Hunt; that Ostendorff élleged that he was due monetary compensation; and
that Hunt informed Ostendorff that he would investigate. Any remaining allegations of this '
paragraph are denied or denied for lack of knowledge. |



3'1 " Defendants admit on information and belief only that Ostendorff was provided a
copy of Dr. Pew's March 16, 2011 letter on March 17, 2011 during his meeting with Hunt.

32. ° Admitted in part and denied in part. Defendants admit only that Plaintiff's April 5
letter speaks for itself. Any remammg allegations of this paragraph are denied.

33.  Admitted in part and deﬁié& in part. Defendants admit only that on or around.
April 5, 2011, Osteﬁdorﬁf sent a letter appealing Hunt's decision; that the grievaﬁce policy was
attached to Hunt's létter of March 23, 2011; thata copy of Ostendorff's letter was sent to all
K Boaﬂimembers with attachments; that the attachments were Hunt's letter, Pew's letter,
Ostendorff's response to Pew and Ostendorff's response to the Soth Carolina Department of
Employment and Workforce; that Ostendorff received insurance through March 31, 2011; and
| that Ostenciorff made a monetary claim in that letter. The remaining allegations of this paragraph
are denied. |

34. Defendant admits only that on or about. April 5, 2011, Ostendorff submitted a
written appeal of Hunt’'s decision, that the letter had attachments and speaks for itself, and board
members received the letter and attachments. Any remaining allegations ofthlspara.graph are

denied.
35. Denied.
36, Admitted.
37. Admitted.

38. - Admitted on informaﬁo;i and belief.
| 39.  Denied for lack of knowledge.

40. benied for lack of knowledge.

41, Admited.

42.  Admitted on information and belief.

43.  Admitted on information and belief.



45.
46.
47.
48.
49.
50,
51.

52.

Denied.

Denied.

Denied.

Denied.

Denied for lack of knowledge.
Denied.

Denied.

Admitted in part and denied in part. Defendants admit only that Folkman's title

changed and Dr. Pew became Superintendent after Plaintiff's termination. Any remaining

allegations or

insinuations of any connection between Plaintiff's termination and these events.is

further denied.

53.

matter.

54.

Damages

Defendants denythat Plaintiff is entitled to any damages or any other relief in'this -

Any allegations not specifically admitsed,herein are denied.

FIRST AFFIRMATIVE DEFENSE

________.——————————'

Plaintiff's Cempla.mt fails to- state clmms upon which relief may be granted.

SECOND AFFIRMA'FIVE DEFENSE

________.___————-——

Plaintiff is barred from recovery for defamation because Plaintiff consented to.any

alleged publication of facts about his private life by Defendants, which Defendants expressly

deny.

THIRD. AFFIRMATIVE DEFENSE -

AN A e ——_————

Plamuff 1s barred from recovery for defamation because any alleged defamatory

statements made by Defendants were true or substantially true.



FOURTH AFFIRMATIVE DEFENSE
Aﬁy alleged defamatory statements made by Defendants wére qualifiedly privileged
and/or made in good fa1th, and do not constitute actionable defamation. A
FIFTH AFFIRMATIVE DEFENSE
Any alleged defamatory statements made by Defendants were self-publicized by
Plaintiff, and thus do not constitute actionable defamation.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffis barsed from recovery for civil conspiracy because Defendants were acting in
their official capacities at all times the alleged conspiracy occurred. ' '
| SEVENTH AFFIRMATIVE DEFENSE
On information and belief, Plaintiff's claim is barred, in whole or in part, by Plaintiff's
' failure to mmgate his alleged damages. | - L
GHTH AFFIRMATIVE DEFENSE

EI
Plaintiff is barred from recovery for civil conspiracy because Pla.mtlﬁ' has failed to. p&ead
special damag&s aside from the damages already alleged for Plaintiff's defamation claim.
NINTH AFFIRMATIVE DEFENSE
Plaintiff is barred from recovery for civil oonspiracy because lenuﬁ' was.an:at-wﬂl
employee. '
| TENTH AFFIRMATIVE DEFENSE
Plaintiff's conspiracy claim fails because there can be no habﬂlty agamst corporaﬁe
officers or duectors dlscussmg in good faith Whether to terminate an employee
ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff's conspiracy claim fails because there was no concerted activity, noT was. there

any intent or purpose to injure Plaintiff.



 TWELFTH AFFIRMATIVE DEFENSE

All individual Defendants are Eimn::ume from hablhty in their individual capacities under
the South Carolina Tort Claims Act and other applicable law because at all relevant times the
individual Defendants were acting within the scope of their official duties or employment.

THIRTEENTH AFFIRMATIVE DEFENSE

Defendants, at all times, acted in good faith.

FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiff has failed to properly plead the elements of a claim for fraud
FIFTEENTH AFFIRMATIVE DEFENSE
At all times, Plaintiff was an at-will employee.
SIXTEENTH AFFIRMATIVE DEFENSE
To the extent that Plaintiff seeks punitive damages from Defendant, an award of such
damages is precluded by the Tort Claims Act, and further, such an award would violate '
Defendant's rights to due process and equal protection under the Constitution of the United
States and South Carolina. | |
SEVENTEENTH AFFIRMATIVE BEFENSE

All actions by Defendant were taken for legitimate business reasoas. -

//7\‘

Plaintiff's claims are barred by contributory/comparative mgﬁgenoe in that Plaintiff
contributed to any negligence or gross negligence, which is denied, tola gt'e#ter degree than
Defendant. | |

'WHEREFORE, having fully answered Plaintiff’s Complaint, the Defendants respectfully .
request that the Complaint be dlsmlssed with prejudlce and that the Defendants be awarded the:
costs of this action, together with a reasonable attomey’s fee as permitted by law or eguity-..

[SIGNATURE PAGE FOLLOWS}



Respectfully submitted,
| CHILDS & HALLIGAN, P.A.

#on Aiken Hatmia, S.C. Bar No. 15668
childs-halligan net

Thomas K. Barlow, S.C. Bar No. 8995
tbarlow@childs-halligan.net

P.O. Box 11367

Columbia, South Carolina 29211
(803) 2544035
N
At!;ofneys for Defendants
March 31, 2014 .
Columbia, South Carolina
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CHAPTER 78.
SOUTH CAROLINA TORT CLAIMS ACT
-SECTION 15-78-10. Short title.
This chapter may be cited as the "South Carolina Tort Claims Act”.

SECTION 15-78-20. Legislative findings; declaration of public policy; extent of, and construction of,
waiver of immunity. ' '

(a) The General Assembly finds that while a private entrepreneur may be readily held liable for
negligence of his employees within the chosen ambit of his activity, the area within which government
has the power to act for the public good has been without limit and, therefore, government did not have
the duty to do everything which might have been done. The General Assembly further finds that each
governmental entity has financial limitations within which it must exercise authorized power and
discretion in determining the extent and nature of its activities. Thus, while total immunity from liability
on the part of the government is not.desirablezseeMeCatt =B tsonzmeitherzshénld the government be
subject to unlimited nor unqualified liability for its actions. The General Assembly recognizes the.
potential problems and hardships each governmental entity may face being subjected to unlimited and
unqualified liability for its actions. Additionally, the General Assembly recognizes the impossibility of
insuring for acts retrospectively. The General Assembly seeks an- orderly transition to the recognition of
individuals' rights against the tortious sovereign as defined herein. Consequently, it is declared to be the
public policy of the State of South Carolina that the State, and its political subdivisions, are only liable for
torts within the limitations of this chapter and in accordance with the principles established herein. It is
further declared to be the public policy of the State of South Carolina that to insure an orderly transition
from sovereign immunity to qualified and limited liability that the General Assembly intends to provide
for liability on the part of the State and its political subdivisions only from July 1,.1986, forward in
prospective fashion. No governmental entity which was not insured at the time of the injury. for which.
compensation is sought is liable under this chapter. and those which .were insured are liable only. to-the
extent provided herein. Liability for acts or omissions under this chapter is based upon the traditional tort
concepts of duty and the reasonably prudent person'’s standard of care in the performance of that duty.

(b) The General Assembly in. this chapter intends to. grant. the State, its political subdivisions, and
employees, while acting within the scope of official duty,:immunity from liability and. suit for any tort
except as waived by this chapter. The General Assembly additionally intends to provide for liability on
the part of the State, its political subdivisions, and employees, while acting within the. scope. of .official
duty, only to the extent provided herein. All-other immunities applicable to a go “entity, its A

expressly preserved. The. remedy provided:by=this e

ESOD

e
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" (@A) At those causes of actio ise-or accrue. prior to the effective date.of this act, the General o
Assembly reinsiates sovereigm:immunity:on the part of the Statesits polSAESSEIRASIGHS ST cmployees,
whileracting-withiii hé-scope of official duty provided that Sovereign immunity will not bar recovery in

any cause of action arising or accruing en or before the .effective date of this act if the’ defendant
maintained liability insurance coverage. : :

(i) In such cases involving governmental health care facilities, as defined in Section 15-78-30()),
recovery shall not exceed the limits of the liability. insurance coverage up to a-maximum recovery. of five
hundred thousand dollars. : _ -

(iii) In all other such cases recovery shall not exceed. the limits of the liability msurance coverage.



(d) Nothing in this chapter affects liability based on contract nor does it affect the power of the State or
its political subdivisions to contract.

() Nothing in. this chapter is construed as a waiver of the state's or political subdivision's immunity
from suit in federal court under the Eleventh Amendment to the Constitution of the United States nor as
consent to be sued in any state court beyond the boundaries of the State of South Carolina.

(f) The provisions of this chapter establishing limitations on and exemptions to the liability of the State,
its political subdivisions; and employees, while acting within the scope of official duty, must be liberally
construed in favor of limiting the liability of the State.

(g) The General Assembly recognizes the competing interests of either providing physicians and
dentists qualified immunity under the provisions of the South Carolina Tort Claims Act or continuing
unqualified liability for medical malpractice actions brought against governmentally employed physicians
or dentists. While patients deserve accountable and competent health care, regardless of the public or
private character of the provider, governmental entities, in order to attract qualified physicians and
dentists, must be able to offer an affordable compensation and employment package, including liability
insurance. The General Assembly, in amending this chapter, intends to provide an orderly transition from
noninclusion to inclusion of physicians and dentists under the provisions of this chapter. Additionally,
the liability limits, and hence mandated insurance coverage, of governmental entities for acts of
physicians or dentists, acting within the scope of their profession, are set somewhat higher than those .
- provided for other types of governmental liability. These higher limits and mandated coverages are
recognition by the General Assembly of significantly higher damages in cases of medical malpractice. To
this end, inclusion of physicians and dentists within this chapter has been delayed until January 1, 1989,
when an affordable program of group liability insurance will be instituted.

HISTORY: 1986 Act No. 463, Section 1; 1987 Act No. 7, Section 1; 1988 Act No. 352, Section 2.
SECTION 15-78-30. Definitions.

(a)."Agency" means the individual office, agency, authority, department, commission, board, division,
instrumentality, or institution, including a state-supported governmental health care facility, school,
college, university, or technical college, which employs: the employee whose act or omission gives rise to
a claim under this chapter. L : , ,

(b) "Claim" means any written demand against the State of South Carolina or a pelitical subdivision for
money only; on account of loss, caused by the tort of any employee of the State or a political subdivision

while acting the scope of his official duty. ~
e 2 eans any. officer, employee, or agent of the State or its
olitical subdivisioas, iHCl: sd-ormappeinted-officials=lawenforcement officers, and persons

acting on behalf or in service of a governmental entity in th scope of official duty, whether with or
without compensation, but.the term does not include an independent contractor doing business with the
State or a political subdivision of the State. Custody. of prisoners- by the State or any-of its political _
subdivisions does not in and of itself create an.employer and employee relationship between the-State and
the prisoner. Provided, the provisions of this section in no way.limit or modify the liability of a licensed
physician or dentist, acting within the scope of his profession. -

On or after January 1, 1989;“"¢mployec™ means.any=officer;~
representative; of the. State or its political subdivis ns, inchidmag
eaforcement officers, and persops.acting on-behalfor i ;

_officiak:ditysichidng, but not limited to, technical experts. ; ompensation,
O does mot include an independent contractor doing business with the State or a.'political

the-term
subdivision of the State. Custody of prisoners by the State or any of its political subdivisions does not.in .
and-of itself create an employer and employee relationship between the State and-the prisoner. Provided,
the provisions of this section in no way limit or modify the liability of a licensed physician or dentist,
acting within the scope of his profession, with respect to any action or. claim which involved services for
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which the physician or dentist was paid, should have been paid, or expected to be paid at the time of the
rendering of the services from a source other than the salary appropriated by the governmental entity or
fees received from any practice plan authorized by the employer whether or not the practice plan is
incorporated and registered with the Secretary of State. e

(d) "Governmental entity" means the State and its political subdivisions.

(e) "State™ means the State of South Carolina and any of its offices, agencies, authorities, departments,
commissions, boards, divisions, instrumentalities, including the South Carolina Protection and Advocacy
System for the Handicapped, Inc., and institutions, including state-supported governmental health care
facilities, schools, colleges, universities, and technical colleges. -

(f) "Loss" means bodily injury, disease, death, or damage to tangible property, including lost wages and
economic loss to the person who suffered the injury, disease, or death, pain and suffering, mental anguish,
and any other element of actual damages recoverable in actions for negligence, but does not include the.
intentional infliction of emotional harm.

(g) "Occurrence" means an unfolding sequence of events which proximately flow from a single act of

; : : .the counties, municipalities, school districts, a regional transportation
authority established pursuant Chapter 25 of Title 58, and an operator as defined in item (8) of Section
58-25-20 which provides public transportation on behalf of a regional transportation authority, and special
purpose districts of the State and any agency, governmental health care facility, department, or .

. care facility”. means one which is. operated by the State or a political
subdivision through a governing board appointed or elected pursuant to statute or ordinance and which is
tax-exempt under state and federal laws as a governmental entity and from which no part of its net income _
from its operation accrues to the benefit of any individual or. nongovernmental entity. Health care facility
includes any facility as defined in Title 44, S. C. Code Ann. for the provision of mental or physical care to
individuals, whether or not it is required to be licensed under those provisions.

HISTORY: 1986.Act No. 463, Section 1; 1988 Act No. 352, Sections 3, 4; 1990 Act No. 351, Section
1; 1994 Act No. 380, Section 2; 1996 Act No. 271, Section 1;. 2008 Act No. 199, Section 2, eff April
16, 2008. o : '

The State, an agency, a political subdivision, and a governmental entity are li
..Same maaaer—aadﬂtﬁrﬁé same ext ivate.indivi

-pader

HISTORY: 1986 Act No. 463, Section 1.

'SECTION:15-7850. Right-of.inj
employee would not be liable

_ (a).Any-person who may. su




(c) Nothing herein shall affect the power of a court of equity at the suit of a party complainant to enjoin
unlawful acts committed by governmental entities or mandate lawful action by governmental entities.

HISTORY: 1986 Act No. 463, Section 1.

(1) legxslatlve, Jud1c1a1 or qua31-Judlclal actlon or inaction;

(2) administrative action or inaction of a legislative, judicial, or quasi-judicial nature;

(3) execution, enforcement, or implementation of the orders of any court or execution, enforcement, or
lawful implementation of any process;

(4) adoption, enforcement, or compliance with any law or failure to adopt or enforce any law, whether-
valid or invalid, including, but not limited to, any charter, provision, ordinance; resolution, rule,
regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee or the performance
or failure to perform any act or service which is in the discretion or judgment of the governmental entity
or employee;

(6) civil disobedience, riot, insurrection, or rebellion or the failure to provide the method of providing
police or fire protection; :

(7) a nuisance;

(8) snow or ice conditions or temporary or natural conditions on any public way or other public place
due to weather conditions unless the snow or ice thereon is affirmatively caused by a negligent act of the
employee; '

(9) entry upon any property where the entry is expressly or impliedly authorized by law;

(10)- natural conditions of unimproved property of the governmental entity, unless the defect or
condition causing a loss is not corrected by the particular governmental entity responsible for the property
within a reasonable time after actual or constructive notice of the defect or condition;

(11) assessment or collection of taxes or special assessments or enforcement of tax laws;

(12) licensing powers or functions including, but not limited to, the issuance, denial, suspension,
renewal, or revocation of or failure or refusal to issue, deny, suspend, renew, or revoke_ any permit,
license, certificate, approval, registration, order, or similar authority except when the power or.function is
exercised in a grossly negligent manner;.

(13) regulatory inspection powers or functions, including failure to make an inspection, or-making-an-
inadequate or negligent inspection, of any property to determine whether the property. complies. with or -
violates any law, regulation, code, or ordinance or contains a hazard to health or safety;

(14) any claim covered by the South Carolina Workers' Compensation Act, except. claims: by or on
behalf of an injured employee to recover damages from any person other. than the employer, the South
Carolina Unemployment Compensation Act, or the South Carolina State- Employee s Grievance Act;

(15) absence, condition, or malfunction of any. sign, signal, warning device, illumination device,
guardrail, or median barrier unless the absence, condition, or malfunction is not corrected by the
governmental entity responsible for its maintenance within a reasonable. time after actual or constructive
notice. Governmental entities are not liable for the removal or destruction. of signs, signals, warning
devices, guardrails, or median barriers by third parties except on failure of the political subdivision to
correct them within a reasonable time after actual or constructive potice. Nothing. in this item glves rise
to liability arising from a failure of any governmental entity. to initially place any of the above signs,
signals, warning-devices, guardralls or median barriers when the failure is the result of a discretionary-act
of the governmental entity. The signs, signals, warning devices, guardrails, or median barriers referred to.
in this item are those used in connection with hazards normally connected with the use of: pubhc ways and
do not apply to the duty to warn of special conditions' such as excavations, dredging, or public way
construction. Governmental entities are. not liable for the de51gn of highways and other public ways.
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Governmental entities are not liable for loss on public ways under construction when the entity is
protected by an indemnity bond. Governmental entities responsible for maintaining highways, roads,
streets, causéways, bridges, or other public ways are not liable for loss arising out of a defect or a
condition in, on, under, or overhanging a highway, road, street, causeway, bridge, or other public way
caused by a third party unless the defect or condition is not corrected by the particular governmental
entity responsible for the maintenance within a reasonable time after actual or constructive notice;

(16) maintenance, security, or supervision of any public property, intended or permitted to be used as a
park, playground, or open area for recreational purposes, unless the defect or condition causing a loss is

not corrected by the particular. governmental entity responsible for maintenance, security, or supervision

(18) imposition or
relates to persons or property;

within a reasonable time after actualnotxce of the defect or condition:.

41 dutics or whishe

establishment of a quarantme by a éovernmental entity, whether the quarantine

(19) emergency preparedness activities and activities of the South Carolina National Guard and South
Carolina State Guard while engaged in state-or federal training or duty. This exemption does not apply to

vehicular accidents;

(20) an act or omission of a person other than an employee including but not limited to the criminal

actions of third persons;

(21) the decision to or implementation of release, discharge, parole, or furlough of any persons in the

custody of any governmental entity, including but not limited to a prisoner, inmate, juvenile, patient, or -

client or the escape of these persons;

(22) termination or reduction of benefits under a public assistance program;

(23) institution or prosecution of any judicial or administrative proceeding;

(24) holding or conduct of elections; » : . _

(25) responsibility or duty including but not limited to supervision, protection, control, confinement, or
custody of any student, patient, prisoner, inmate, or client. of any governmental entity, except when the
responsibility or duty is exercised in a grossly negligent manner;-- ’ '

(26) failure to supervise or

control areas open for public hunting or activities ‘thereon. Failure to

control, maintain, and/or supervise the use of and activities.in, on, and around public boat ramps except

within a reasonable time after

actual notice of the.defect or condition. Failure to maintain navigational

markers, except within a reasonable time after actual notice of the defect or condition.

(27) solicitations on streets and highways as authorized by the provisions of Section 5-27-910.

(28) Notification of any public school student's: parent, legal guardian, or other person with whom a
public school student resides of the student's suspected use of alcohol, controlled substance, prescription

or nopprescription drugs by any public school administrator, principal, counselor, or teacher if such

potification is made in good faith.
(29) acts or omissions of members of the state and county athletic commissions or ringside physicians

acting within the scope of their

official duties pursuant to.Chapter 7 of Title 52.

(30) acts or omissions of members of local foster care review boards acting within the scope of their
official duties pursuant to Subarticle 4, Article 13, Chapter 7 of Title 20. However, the member shall act

in good faith, his: conduct may not constitute gross negligence, recklessness, wilfulness, or wantonness, "

and he must have participated
system.

in a training program established by the state foster care review: board

(31) acts or omissions of employees and volunteers of the South Carolina Protection and Advocacy
System for the Handicapped acting within the scope of their official duties pursuant to Article 5, Chapter

33 of Title 43, when such acts

or omissions are done or made in good faith, and do-not.constitute gross

negligence, recklessness, wilfulness, or wantonness. :

(32) a pre-occupancy housing inspection contracted for by the South Caio_lina Departmeat of

Employment and Workforce pursuant to Section 46-43-40.



(33) the performance of any duty related to the service of members of the Judicial Merit Selection
Commission or the Citizens CommitteesionJudicial Selection.

(34) the performance of any duty related to the service of the members of the Tobacco Community
Development Board. _

(35) the failure of a library's or media arts center's governing board to adopt policies as provided in
Section 10-1-205.

(36) acts or omissions by a special state constable who is appointed pursuant to Section 23-7-10 and -

acting within the scope of his official duty under conditions of a national emergency or of a serious and
immediate risk to the physical security of an energy facility within the special ‘state constable's
jurisdiction as provided in Section 23-7-40.

(37) the performance of any duty related to the service of the members of the Tobacco Settlement
Revenue Management authority. ‘

(38) conduct of a:director appointed pursuant to Section 58-31-20 giving rise to a lawsuit under Section
58-31-57. = :

(39) the grant or. ‘denial by a goveérning body of a county or municipality as provided in Section
23-35-175 of an application to éxtend a Fireworks Prohibited Zone beyond the subject property for which
a Discharge of Fireworks Prohibjted Agreement has been filed.

(40) an injury a student may sustain as a result of self-monitoring or self-administering medications or
for an injury that a student may sustain from taking or using medications or self-monitoring devices for
which the student does not have a prescription or does not have authorization by the school district.

HISTORY: 1986 Act No. 463, Section 1; 1988 Act No. 352, Sections. 6. 1988 Act No. 373, Section
" 52;. 1988 Act No. 664; 1988 Act No. 675, Section 1; ~1989Adt No: 132; Section 2; 1990 Act No. 351,
“Section 2; 1996 Act No. 386, Section 3; 1997 Act No. 35, Section 6; 1999 Act No. 77, Section 4; 2000

&

| 97B; 2000 Act No. 407, Section 3; 2005 Act No: 6, Section:2, eff January 13, 2005; 2005 Act No. 81,
Section 2, eff May 26, 2005, 2005 Act No. 137, Section 2, eff May 25, 2005.
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(a) This chapter constitutes the exclusive remedy for any tort committed by an employee of a
governmental entity. An employee of a governmental entity who commits a tort while acting within the
sof his official dugus not liable therefor except as expressly provided for in subsection (b

iy

’19‘89, a person, when bringing an action against a governmental éntity under the
Chapter; shall name as a party defendant ‘only the agency or political subdivision for
Ovee was acting and is not required to name the employee individually, unless the agency

which the emp]

or Poﬁﬁcal SUbdiViSiOnfor Whioh the e
instituted. Iisthe-events st e Bl

his profession.

).
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vet No. 362, Section 1; 2000 Act No. 387, Part II, Section 69A.5;"2000 Act No. 387, Part II, Section .

On or after January 1, 1989, a person, when bringing an action against a governmental enﬁty:q;&ér the

provisions of this chapter, shall name as a party.defendant only the agency or political subdivision: for

which the employee was acting and.is not required to-name the employee individually, unless the agency
or political subdivision for which the‘employee was acting cannot be determined at the time the -action is
instituted. In the event that the e§p ee is individually named, the agency or political subdivision for




which the employee was acting must be substituted as the party defendant. The provisions of this section

in no way shall limit or modify the liability of a licensed physician or dentist, acting within the scope of

his profession, with respect to any action or claim brought hereunder which involved services for which

the physician or dentist was paid, should have been paid, or expected to be paid at the time of the

rendering of the services from any source other than the salary appropriated by the governmental entity or

fees received from any practice plan authorized by the employer whether or not the practice plan is
o

i anemployeeor govemmemalenmy by.reason

(¢) Nothing in this chapter may be construed t6 givé a director appointed pursuant to Section 58-31-20
immunity from suit and liability as set forth in Section 58-31-57. The State Budget and Control Board,
Insurance Reserve Fund, is prohibited from providing insurance coverage for this individual liability;
however, nothing shall prevent the Public Service Authority or its directors from obtaining insurance
coverage from any other source.

HISTORY: 1986 Act No. 463, Section 1'; 1988 Act No. 352, Section 7; 1994 Act No. 380, Section 3;
2005 Act No. 137, Section 3, eff May 25, 2005.

SECTION 15-78-80. Filing of verified claim; handling and_ disposition of claims; requirement that
agencies and political subdivisions cooperate with Budget and Control Board.

(@) A verified claim for damages under this chapter, setting forth the. circumstances which brought
about the loss, the extent of the loss, the.time and place the loss occurred, the. names.of all persons
involved if known, and the amount of the loss sustained may be filed:- -

(1) in cases against the State, with the State Budget and Control Board, or with the agency
employing an employee whose alleged act or omission gave rise to the claim; . o

(2) where the claim is against a political subdivision, with the political subdivision employing an
employee whose alleged act or omission gave rise to the claim; ‘

(3) where the identification of the proper defendant is in doubt, with the Attorney General.

(b) Each agency and political subdivision must designate an employee or office to accept the filing of
the claims. .

(c) Filing may be accomplished by receipt of certified mailing of the claims or by compliance with the
provisions of law. relating to service of process. _ . .

(d) The verified claim may be received by the Budget and Control Board or the appropriate agency or

political subdivision. If filed, the claim must be received within one year after the loss was or should.

have been discovered.

() In all cases in which a claim is filed, the Budget and Control Board or political subdivision has one
hundred eighty days from the date of filing of the claim in which to determine whether the claim should
be allowed or disallowed. Failure to notify the claimant of action upon the claim within one hundred
eighty days from the date of filing of the claim is considered a disallowance of the claim. _ _

() The handling and disposition of claims filed under this chapter are not subject to the provisions of
Article 3, Chapter 23 of Title 1. '

(g) In all cases, where insurance is provided by the Budget and Control Board, the agency or political
subdivision involved must cooperate with the Budget and Control Board in the investigation and handling
of any claim. - _—

HISTORY: 1986 Act No. 463, Section 1.

SECTION 15-78-90. Settlement of claimé and actions; institution of action where claim has or has not
been filed. :
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(a) The Budget and Control Board, or the political subdivision where it has not purchased insurance
from the Budget and Control Board, may adjust, compromise, settle, or allow any claim or settle or
compromise any action.

(b) Whether or not the claim is filed, the claimant is entitled to institute an action against the
appropriate agency or political subdivision. Provided, however, if a claimant files a claim, he may not
institute an action until after the occurrence of the earliest of one of the following three events: (1) the
passage of one hundred eighty days from the filing of the claim with the governmental entity, (2) the
governmental entity’s disallowance of the claim, or (3) the governmental entity's rejection of a settlement

offer.
HISTORY: 1986 Act No. 463, Section 1.

SECTION 15-78-100. When and where to institute action; requirement of special verdict specifying
proportionate liability of multiple defendants. :

(a) Except as provided for in Section 15-3-40, an action for damages under this chapter may be
instituted at the loss was or should have been discovered. Provided, that
based upon the siie occurrence;assthe. claim;:may. be-instituted:within:thitee yeats: after-theloss. wasZor
should-have-been-discovered.

(b) Jurisdiction for any action brought under this chapter is in the circuit court and brought in the
county in which the act or omission occurred. ,

(c) In all actions brought pursuant to this chapter when an alleged joint tortfeasor is named as party
defendant in addition to the governmental entity, the trier of fact must return a special verdict specifying
the proportion of monetary liability of each defendant against whom liability is determined.

HISTORY: 1986 Act No. 463, Section 1; 1988 Act No. 352, Section 8. '
SECTION 15-78-110. Statute of limitations.

Excepiasprovidedsfor.in:Section:523:46; any action brought pursuant to this chapter is forever barred
unless an action is. commenced within two years after the date the loss was or should have- been
discovered; provided, that if the claimant first filed a claim pursuant to this chapter then the action for
damages based upon the same occurrence is forever barred unless the action is commenced within three
years of the date the loss was or should have been discovered. '

. HISTORY: 1986 Act No. 463, Section 1; 1988 Act No. 352, Section 9.

SECTION 15-78-120. Limitation on liability; prohibition against recovery of punitive or exemplary
damages or prejudgment interest; signature of attorney on pleadings, motions, or other papers.

(a) For any action or claim for damages brought under the provisions of this chapter, the liability shall
not exceed the following limits: :

(1) Except as provided in Section 15-78-120(a)(3), no person shall recover in any action or claim’
brought hereunder a sum exceeding three hundred thousand dollars because of loss arising from a single
occurrence regardless of the number of agencies or political subdivisions involved. . '

(2) Except as provided in Section 15-78-120(a)(4); the total sum recovered hereunder arising.out of a
single occurrence shall not exceed six hundred thousand dollars regardless of the number of agencies, or
political subdivisions or claims or actions involved. '
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(3) No person may recover in any action or.claim brought hereunder against any governmental entity
and caused by the tort of any licensed physician or dentist, employed by a governmental entity and acting
within the scope of his profession, a sum exceeding one million two hundred thousand dollars because of
loss arising from a single occurrence regardless of the number of agencies or political subdivisions
involved. ‘

(4) The total sum recovered hereunder arising out of a single occurrence of liability of any
governmental entity for any tort caused by any licensed physician or dentist, employed by a governmental
entity and acting within the scope of his profession, may not exceed one million two hundred thousand
dollars regardless of the number of agencies or political subdivisions or claims or actions invoived.

(5) The provisions of Section 15-78-120(a)(3) and (a)(4) shall in no way limit or modify the liability
of a licensed physician or dentist, acting within the scope of his profession, with respect to any action or
claim brought hereunder which involved services for which the physician or dentist was paid, should have
been paid, or expected to be paid at the time of the rendering of the services from any source other than
the salary appropriated by the governmental entity or fees received from any practice plan authorized by
the employer whether or not the practice plan is incorporated and registered with the Secretary of State.

(b) No award for damages under this chapter shall include punitive or exemplary damages or interest
prior to judgment.

(¢) In any claim, action, or proceeding to enforce a provision of this chapter, the signature of an
attorney or party constitutes a certificate by him that he has read the pleading, motion, or other paper;
that to the best of his knowledge, information, and belief formed after reasonable inquiry it is
well-grounded in fact and is warranted by existing law or a good faith argument for the extension,

modification, or reversal of existing law, and that it is not interposed for any improper purpose, such asto-

harass or to cause unnecessary delay or needless increase in the cost of litigation. If a pleading, motion,
or other paper is not signed, it shall be stricken unless it is signed promptly after the omission is called to

- the attention of the pleader or movant. If a pleading, motion, or other paper is signed in violation of this

rule, the court, upon motion or upon its own initiative, shall impose upon the person who signed it, a
represented party, or both, an appropriate sanction, which may include an order to pay the other party or
parties the amount of the reasonable expenses incurred because of the filing of the pleading, motion, or
other paper, including a reasonable attorney's fee. ST

HISTORY: 1986 Act No. 463, Section 1; 1988 Act No. 352, Section 10; 1994 Act No. 380, Section 4;.

1997 Act No. 155, Part II, Sections 55C, 55D.

SECTION 15-78-130. Defense of political subdivision which has not purchased msuranc{é through
Budget and Control Board. -

The defense for a pdliﬁcal subdivision against an action brought pursuant to ﬂus chﬁpter, ‘when the
political subdivision does not purchase insurance through the Budget and Control Board, must be
provided by the political subdivision or its designee. : y
HISTORY: 1986 Act No. 463, Section 1.

SECTION 15-78-140. Procurement of insurance by political subdivisions; exclusiﬁty of remedies
provided in this chapter.

(a) (Reserved)

(b) The political subdivisions of this State, in regard to tort and automobile ]jabiliiy, property and

casualty insurance shall procure insurance to cover these risks for which immunity has been waived by
(1) the purchase of liability- insurance pursuant to Section 1-11-140; or (2) the purchase of liability
insurance from a private carrier; or (3) self-insurance; or (4) establishing pooled. self-insurance liability
funds, by intergovernmental agreement, which may not be construed as transacting the business of



insurance or otherwise subject to state laws regulating insurance. A pooled self-insurance liability pool is
authorized to purchase specific and aggregate excess insurance. A pooled self-insurance liability fund
must provide liability coverage for all employees of a political subdivision applying for participation in
the fund. If the insurance is obtained other than pursuant to Section 1-1 1-140, it must be obtained subject
to the following conditions: .

(1) If the political subdivision does not procure tort liability insurance pursuant to Section 1-11-140,
it must also procure its automobile liability and property and casualty insurance from other sources and
shall not procure these coverages through the Budget and Control Board;

(2) If a political subdivision procures its tort liability insurance, automobile liability insurance, or
property and casualty insurance through the Budget and Control Board, all liability exposures of the
political subdivision as well as its property and casualty insurance must be insured with the Budget and
Control Board;

(3) If the political subdivision, at any time, procures its tort liability, automobile liability, property,
or casualty insurance other than through the Budget and Control Board and then subsequently desifes to
obtain this coverage with the Budget and Control Board, notice of its intention to so obtain this
subsequent coverage must be provided the Budget and Control Board at least ninety days prior to the
beginning of the coverage with the State Budget and Control Board. The other lines of insurance that the
political subdivision is required to procure from the board are not required to commence until the
coverage for that line of insurance expires. Any political subdivision may cancel all lines of insurance
with the State Budget and Control Board if it gives ninety days' notice to the board. The Budget and
Control Board may negotiate the insurance coverage for any political subdivision separate from the
insurance coverage for other insureds.

(4) If any political subdivision cancels its insurance with the Budget and Control Board, it is entitled
to an appropriate refund of the premium, less reasonable administrative cost.

(c) For any claim filed under this chapter, the remedy provided in Section 15-78-120 is exclusive. The
immunity of the State and its political subdivisions, with regard to the seizure, execution, or encumbrance
of their properties is reaffirmed. :

HISTORY: 1986 Act No. 463, Section 1; 1997 Act No. 155, Part IT, Section 55E.

SECTION 15-78-150. Authority of Budget and Control Board to purchase liability insurance; funding of
purchase by participating governmental entities; - premiums set according to risk; development of
actuarial rating system plan.

(a) The Budget and Control Board is authorized to purchase liability insurance.

(b) The purchase of insurance must be funded by participating governmental entities by payment of
premiums as required by the Budget and Control Board. The Budget and Control Board in setting these
premiums shall rate the policy according to the risk involved with the general class of insured entity. The
Budget and Control Board must develop an actuarial rating system plan based upon the classification of
employee and the risk involved by class of employee which must be implemented by July 1, 1990.

HISTORY: 1986 Act No. 463, Section 1; 1987 Act No. 123, Section 2.

SECTION 15-78-160. Nonliability of Budget and Control Board where lack of insurance coverage
results from agency's or political subdivision's failure to pay.premium.

If an agency or political subdivision fails to pay any required premium within sixty days from the date
the premium is invoiced, the State Budget and Control Board may cancel the policy for nonpayment of
premium by mailing a notice of cancellation giving not less than thirty days' notice of the-cancellation to
the delinquent agency or political subdivision. Prior to the termination of the insurance coverage, notice
of the impending termination also must be published in a newspaper of regular circulation in the county
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where the insured's headquarters is located. The State Budget and Control Board is not liable for any risk
or loss occurring after the effective date of the cancellation.

I-IISTORY: 1986 Act No. 463, Section 1; 1996 Act No. 314, Section 3.
SECTION 15-78-170. Action or claim for death of person; division of recovery.

An action or claim for the death of a person may be brought under this chapter by the executor or
administrator respectively, of the person's estate when death results from bodily injury if the bodily injury
would have entitled the injured party to maintain an action or claim if death bad not ensued. The
provisions and limitations of this chapter are applicable to any such action or claim. Every action or
claim miust be for the benefit of the wife or husband and child, or children of the person whose death has
been so caused and if there is no wife, husband, child, or children, then for the benefit of the parent or
parents, and if there is none, then for the benefit of the heirs-at-law or the distributees of the person whose
death has been so caused. Any amount recovered must be divided among the before-mentioned parties in
those shares as they would have been entitled to if the deceased had died intestate and the amount
recovered had been personal assets of his estate.

HISTORY: 1986 Act No. 463, Section 1.
SECTION 15-78-180. Applicability of chapfer to causes of action arising before or after July 1, 1986.

The provisions of Chapter 78 of Title 15 of the 1976 Code shall only apply to those causes of action
arising or accruing after the effective date of this chapter; provided, however, the provisions of Section
15-78-20(c) of the 1976 Code are applicable to all causes of action arising on or before the effective date
of the chapter. ' :

HISTORY: 1986 Act No. 463, Section 1.

SECTION 15-78-190. Compensation of plaintiff pursuant to. underinsured or uninsured .defendant
provisions of plaintiff's insurance policy. - '

If the amount of the verdict or judgment is. not satisfied by reason of the monetary limitations of this
chapter upon recovery from the State or political subdivision. thereof, the plaintiff's insurance company,
subject to the underinsured and uninsured defendant provisions of the plaintiff's insurance policy, if any,
shall compensate the plaintiff for the difference between the amount of the verdict or judgment and the
payment by the political subdivision. If a cause of action is barred under Séction 15-78-60 of the 1976 -
Code, the plaintiff's insurance company must compensate him for his losses subject to the aforementioned
provisions of his insurance policy.

HISTORY: 1986 Act No. 463, Section 6.

SECTION 15-78-200. Exclusive and sole remedy for torts committed by. employee of governmental
entity while acting within scope of employee's official duty. :

Notwithstanding any provision of law, this chapter, the "South Carolina Tort Claims Act’, is the
exclusive and sole remedy for any tort committed by an employee of a governmental entity while acting
within the scope of the employee's official duty. - The provisions of this chapter establish limitations on
and exemptions to the liability of the governmental entity and must be liberally construed .in favor .of
limiting the liability of the governmental entity. ' '
So



" HISTORY: 1997 Act No. 155, Part II, Section 55B.
SECTION 15-78-210. Rights and privileges preserved.

The provisions of Act 27 of 2005 do not affect any right, privilege, or provision of the South Carolina
Tort Claims Act as contained in Chapter 78, Title 15 of the 1976 Code or the South Carolina Solicitation
of Charitable Funds Act as contained in Chapter 56 of Title 33.

HISTORY: 2005 Act No. 27, Section 13, eff March 21, 2005.
SECTION 15-78-220. Rights and privileges not affected.

The provisions of Act 32 of 2005 do not affect any right, pﬁvilege, or provision of the South Carolina
Tort Claims Act as contained in Chapter 78, Title 15 of the 1976 Code or the South Carolina Solicitation
of Charitable Funds Act as contained in Chapter 56 of Title 33.

HISTORY: 2005 Act No. 32, Section 18, eff July 1, 2005.
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RULE 12
DEFENSES AND OBJECTIONS - WHEN AND HOW PRESENTED - BY PLEADING OR
MOTION - MOTION FOR JUDGMENT ON PLEADINGS

(a) When Presented. A defendant shall serve his answer within 30 days after the service of
the complaint upon him, unless the Court directs otherwise when service of process is
made pursuant to Rule 4(e), and provided further that the State of South Carolina shall
answer or otherwise respond to an application for post-conviction relief within 60 days after
service of the application, if it arises out of a guilty plea, and 90 days if it arises out of a trial.
A party served with a pleading stating a cross-claim against him shail serve an answer
thereto within 30 days after the service upon him. The plaintiff shall serve his reply to a
. counterclaim in the answer within 30 days after service of the answer or, if a reply is

" ordered by the court, within 30 days after service of the order, unless the order otherwise
directs. The service of a motion permitted under this rule alters these periods of time as
follows, unless a different time is fixed by order of the Court: (1) if the Court denies the
motion. or postpones its disposition until the trial on the merits, the responsive pleading shall
be served within 15 days after notice of the Court's action; (2) if the Court grants a motion
for a more definite statement the responsive pleading shall be served within 15 days after
the service of the more definite statement, and a responsive pleading, if necessary, shall be
‘'served within 15 days after notice of the court's action on a motion to strike.

Note:

. This Rule 12(a) is identical to the Federal Rule except that it changes the time to answer from 20 ..
to 30 days, and the time to plead after motion denied from 10 to 15 days. No other changes in
State practice are affected by the Rule.

Note to 1986 Amendment:

The amendment to Rule 12(a)(2) sets the time for response after a motion to.strike at 15.days,
which is the same time set for pleading after a successful motion for a more definite statement.

Note to 1995 Amendment:

Rule 12(a) is amended to provide special time periods for the State to respond to applications for,
post-conviction relief.-because the thirty day time period for civil litigation is often extended so that
the State may obtain a transcript of the proceeding before responding.

(b) How Presented. Every defense, in law or fact, to a cause of action in any pleadmg,
whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2)
lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) -
insufficiency of service of process, (6) failure to state facts sufficient to constitute a cause of
actlon (7) failure to join a party under Rule 19, (8) another action is pending between the
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same parties for the same claim. A motion making any of these defenses shall be made
before pleading if a further pleading is permitted. No defense or objection is waived by
being joined with one or more other defenses or objections in a responsive pleading or
motion. If a pleading sets forth a cause of action or defense to which an adverse party is not
-required to serve a responsive pleading, he may assert at the trial any defense in law or fact
to that cause of action or defense. If, on a motion asserting the defense numbered (6) to
dismiss for failure of the pleading to state facts sufficient to constitute a cause of action,
matters outside the pleading are presented to and not excluded by the Court, the motion
shall be treated as one for summary judgment and disposed of as provided in Rule 56, an
all parties shall be given reasonable opportunity to present all material-made pertinent to
such a motion by Rule 56.

Note:

This important Rule 12(b) enables a party to: (1) raise by motion or answer all of the defenses now
raised by demurrer, and (2) eliminates the necessity of the awkward "special appearance to object
to jurisdiction” under present State practice. The motion should be made before answer for early
disposition of cases; but the defenses enumerated may be made in the responsive pleading and
are not waived by being stated in a pleading rather than by motion. The last sentence eliminates
the so-called "speaking demurrer” at trial, by treating such late motion as a motion for Summary
Judgment under Rule 56. ’

Note to 1986 Amendment:

The amendment to the fourth sentence of Rule 12(b) clarifies the litigant's right to assert at trial
any defenses as well as any claims he could have raised in a permissive pleading but chose not
to do.so. Consequently, the election not to reply to an affirnative défense does not-waive the-right
to contest that affirnative defense.

— (c) Motion for Judgment on the Pleadings. After the pleadings are closed but within such
time as not to delay the trial, any party may move for-judgment on the pleadings. If, on a
motion for judgment on the pleadings, matters outside the pleadings are presented to and
not excluded by the Court, the motion shall be treated as one for summary. judgment and.
disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56

Note:

This Rule 12(c) preserves the present common law practice in this State; and it is more important
than the Federal Rule, because of the requirement for fact pleading. It may also be treated as a
motion for summary judgment in proper circumstances.

(d) Preliminary Hearings. The defenses specifically enumerated (1)-(8).in subdivision: (b)
of this rule, whether made in a pleading or by motion, motions for judgment on the -
pleadings under subdivision (c) of this rule, and motions for summary Judgmeat under Rule
56, shall.be heard and determined before trial on application of any party, unless the Court
orders that the hearing and determination thereof be deferred until the trial. = ‘

| 51
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Note:

This Rule 12(d) is the same as the Federal Rule, and assures timely disposal of 12(b) and 12(c)
motions to dismiss or for judgment prior to trial.

(e) Motion for More Definite Statement. If a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party cannot reasonably be required to frame a
responsive pleading, he may move for a more definite statement before interposing his
responsive pleading. The motion shall point out the defects complained of and the details
desired. If the motion is granted and the order of the Court is not obeyed within 15 days
after notice of the order or within such other time as the Court may fix, the Court may strike
the pleading to which the motion was directed or make such order as it deems just.

Note:

This Rule 12(e) is the same as the Federal Rule and effects no change in present practice, except
time for compllance is changed from 10 days to 15 days.

(f) Motion to Strike. Upon motion pointing out the defects complained of, and made by a
party before responding to a pleading or, if no responsive pleading is required within 30
days after the service of the pleading upon him or upon the court's own initiative, at any
time the court may order stricken from any pleading any insufficient defense or any
redundant, immaterial, impertinent or scandalous matter.

Note:
This Rule 12(f). preserves present State practice under Code § 15-13-60 and > § 15-13-440
verbatim.
g Note to 1986 Amendment:

The amendment to Rule 12(f) makes clear that a motion to strike must point out the defects
complained of, and is consistent with the language of Rule 12(e). :

(9) Consolidation of Defenses in Motion. A party who makes a motion under this rule
may join with it any other motions herein provided for and then available to him. If a party
makes: a motion under this rule but omits therefrom any defense or objection then available
to. him which this rule permits to be raised by motion, he shall not thereafter make a motion.
based on the defense. or objection so omitted, except a motion as provided in subdivision.
(h)(2) hereof on any of the grounds there stated.

Note:

This Rule 12(g) is the same as the Federal Rule. It is new material to help prevent piecemeal
presentation of defenses by separate motions.

(h) Waiver or Preservation of Certain Defenses.

D
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(1) A defense of lack of jurisdiction over the person, improper venue,

insufficiency. of process, insufficiency of service of process, or that another

action is pending between the same parties for the same claim is waived (A) if
omitted from a motion in the circumstances described in subdivision (g) or (B) if

it is neither made by motion under this rule nor included in a responsive pleading. -
or an amendment thereof permitted by Rule 15(a) to be made as a matter of
Coufrse.

(2) A defense of failure to state a cause of action upon which relief can be
granted, a defense of failure to join a party indispensable under Rule 19, and an
objection of failure to state a legal defense to a claim may be made in any
pleading permitted or ordered under Rule 7(a), or by motion for judgment on the
pleadings, or at the trial on the merits.

(3) Whenever it appears by suggestion of the parties or otherwise that the court
lacks jurisdiction of the subject matter, the court shall dismiss the action.

Note:
This Rule 12(h) should be read together with Rule 12(g) in defining those defenses which are
waived if not presented by pleading or motion. _
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(WHEREUPON, the proceedings begln on the 20th

day of June, 2014 at approximately 11:38 a.m.)

THE COURT: All right. And this is
defendant’s motion to dismiss improperly named

defendants. Is that correct?

MR. BARLOW: That’s correct, Your Honor.
THE COURT: All right. Yes Sir.

MR. BARLOW: May it please the Court?
THE COURT: Yes Sir.

MR. BARLOW: All right. Tom Barlow

representing all the defendants in the case.
THE COURT: All right.
MR. BARLOW: Mr. bstengorff is a former
employee of Pickens County School District. He

has filed these claims pro se.

THE COURT: Okay.

‘MR. BARLOW: He is not represented today.
THE com Okay ' |

MR. BARLOW: So anyway} he has alleged

experlence clalms arising out of the

termination of his employment with the Pickens
County School Dlstrlct We filed this motion
to klnd of streamllne thlngs a little bit. We

haven’t asked to dismiss the entlty defendant--
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THE COURT: Right. Okay.

MR. BARLOW: ——— Pickens County School
District. We certainly. concede that at least
discovery is warranted on the claims against
the entity.

THE COURT: All right.

MR. BARLOW: What we have moved to do is,
just like I said, to stréamiine this case and
move to dismiss the individuals from the

lawsuit as well as the Board of Trustees of

Pickens County School District. Taking the

easiest one first, the Board of Trustees is not
a legal entity capable of suing or being sued
in its own name. So we think that one needs to

go out. As far as the claims against the

~individual defendants, we are proceeding under

the Tort Claims Act which has a brioad
protection for employees acting within the
ccope of their official duties.
THE COURT:  All right.
MR, BARLOW: Now bééedlon the allegations
of the compléint, there are no facts that A
alleged that anyone acted‘outside of the scope

of their OfflClal duties in termlnatlng Mr.

Ostendorff s employment or maklng that dec151on

%
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So our position is that those claims against
the individuals are not able to proceed in this
matter and only the claims against the Pickens

County School District itself should proceed at

this point.
THE COURT: All right.
MR. BARLOW: We have submitted a brief .

memorandum of law. I don’t know if you have
had a chance to review 1it.

THE COURT: I did. I did.

MR. BARLOW: I'm certginly happy to answer

any gquestions about that, but that’s our

position.
THE COURT: All right. Mr. Ostendorff, you
understand that, uh, that there -- that the

defendants in this case are saying that the

only properly named defendant under the Tort

"Claims Act would be the School District of

Pickens County, that the Board of Trustees is
not actually a legal entity capable of being
sued but the individual defendants would fall
under the umbrella of the_School‘District of
Pickeﬁs'éouﬁﬁy;i' |

MR. OSTENDORFF: I understand that. May

it please the Court, Your Honor?

7
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THE COURT: Certainly.

MR. OSTENbORFF: My name is Mark
Ostendorff. I’m pro se. As far as being the
Board of Trustees, if that’s law, then they are
not an entity.‘

THE COURT: Okay. Okay.

MR. OSTENDORFF: Under the Tort Claims
Act, everything is if they acted within the
scope of their official duties. And that, 1
think, is an issue of fact and I have demanded

a jury trial. In reading back over this thing,

~uh, -- statute, every time‘you read over it,

they seemed to come out a little bit different.

It talks about the, uh, entity is not
liable for damages with the exception of item
17. It talks about employees acting with
malice, harm, whatever. And I've got this
funny feeling that if these nine individuals_
are let off the hook w1th prejudlce and do a
motion in llmlne in the case and they present
these things to the jury -- I’m sitting on the
jury; ‘ | '

I am trying to put my place in a jury
member.'hfheee éeople>did not'aet'ﬁithin.their

official scope of their duties. Thus, Mark

68
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Motions ' 8

needs to go back and sue those nine people who
got off the hook. The School District really
-— it really didn’t do anything wrong. I know
it is strict liability with the‘employee -

THE COURT: Okay.

MR. OSTENDORFF : ——— with the exception of
the Tort Act. 1I’ve got three employees who
misbehaved along with collusion of-a school
board member to-hide unlawfﬁl béhavior of the
school board and at least one school —— uh, one

employee.

That being, I’1ll just give you a little bit

of background. I was talking to a friend of --
one of the new school board members. There's
two new school board members, Ben Trotter and
Jimmy Gillespie. Well, I was talking to the
property owner when they were doing road
easement on his property and worked with him a
good Bit of time. I said, let’s make this
qﬁick.’ I am gettihg laid off in June. He said
for what. I said, uh, they don’t need us
ahymore.

He said everybody in Pickens County 1is
upset about this thing. He said I have got a

new —— friend, a new school board member --—

&
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I’'ve got a fiiend, a new school board member
and he said»that construction money is a mess.
I said you know that might be trﬁe because I
just heard from a céworker who was at the
school board meeting who heard that Director of
Finance told Alex Saitta, who was the chairman
of trustees, that the construction salaries
were coming'out of the general fund.

I told him, I said, you can’t do that. We
voted‘on this thing seven years ago. There 1is
a firewall between sales tax and property tax.
Property tax covers new construction. That is
Act 383 —— 388. You cannot take money from the
school and put it into new construction.

THE COURT: Okay. Okay. |

MR. OSTENDOREF: That was what -- I said
something alsb about Bob Folkman, the guy I
worked for. I said he has got enough time té
retire. If that’s true, they have got to put
him Head of Operations. They are going to
siphon that money out ofboperations. He would
be charging the budget to fix all of these
things that they are short.:

THE COURT: all right.

" MR. OSTEKDORFF:' " When they'éold the bond,

/0
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that was all the money they had. They came up
short or.whatevér. And, uh, but I mention
these things. I just lef the cénversation go.
Two weeks later, I'm out of a job. It was
either a week later or two weeks later, I'm out
of a job. Bob Folkman came up with this little
comical scheme to fire me under the —- saying I
took unauthorized time off.

I think ény reasonable person is going to

see through this little plan he had. The thing

is I got —— I'm saying I got discharged because

. I spoke something which any legal citizen in

the United States can talk about and, as a
public servant, I am allowed to say also.
That’s why I got the ax.

Nobody from the Board of Trustees has ever
given me why they didn’t vote to reinstate me.
That’s why I want the negligénce for not |
reinstating me. They have all the facts. They
should have known Bob Folkman was not somebody
credible. Evéﬁ through Henry Hunt'’s
investigation -- you have got that. Cause Henry
Hunt,.when I — |

THE COURT: All right. Just hand it to

this lady right here.
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MR. OSTENDORFF: I'm sSorry.
THE COURT: That’s okay.

MR. OSTENDORFF: I went and talked to
Henry Hunt about my, uh, appeal. He did this
investigation. Mr. Hunt didn’t know anything
about me getting fired. He's the
superintendent. That'’s, number-one,
retribution.

1 have talked with the board member . He
does not recell any commente that would cause
Mr: Folkman to retaliate against you. Also,
Mr. Folkman said that no. board member had
falked with him about you. I think any
reasonable person can put this thing together
that the school board -- the father of the
property owner that I talked to works with this
new school board member. They are hot.
Everybody in Pickens county is hot about this
building program.

So I am out of a job. :I come to £ind out
that he has talked to Bob Folkman. Wwhy did I

lose my job Sfter he’s talked to him? It is

_ebeutAthis'thing of me knowing that, ubh,

there’s pbssibly'e misappropriation of money.

THE COURT: Okay.
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MR. OSTENDORFF:. I think in looking
through these things, I think ﬁhat’s three
months to a year in the slammer for school
board members and the superintendent. I think
that is mandatory. 1’'m pretty sure that is
what it is. If they misappropfiated money, the
Superintendent of Education of South Carolina
can dismissed them. Then they got to go
through the Court of Appeals. That’s money
that is going to cost them out—pf—pocket. They
have éot a lot of problems if they
misappropriated.

I don’t think these peqple should be ——- I
had never gotten an affidavit. This stuff I
was sent a.little late. I was expecting some
affidavits. I know you providé affidavits when
you do the mo;ion but --

THE COURT: No. This is a motion to
dismiss. So it’s just based only on the

allegations only that are contained in the

cbmplaint}‘r
MR. OSTENDORFF : Yes, ma’am.
THE COURT: So I am limited to reviewing

the complaint.

MR. OSTENDORFF: Yes, ma’am. I
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understand. I can pretty much prove
everything. Those people are going to be --
all the board members, if they are dismissed --

THE COURT: If they are —- and I’m going

to need to take the matter under advisement -———

MR .: OSTENDORFF: Yes, ma’am. I certainly
understand.
THE COURT: -—- and look at everything.

Even if they are, that certainly doesn’t keep
them from being not involved, in othef words,
being subpoenéed or things like that.

MR. OSTENﬁORFF: There again, if they —-
if they provided me something that explained —-
I didn’t know anything about getting fired.
We’re-not misappropriating money. Let»me give
you the typical answer that I would buy, that I
would be more than happy to: let them go because
I asked them before I brought the lawsuit, what:
was ydﬁr involvement. And thére was no
response.- All of them came back and said we

didn’t know anything about Folkman firing you.

THE COURT: Okay .
MR. OSTENDORFF: We just told them to
bring -- elevate any kind of concerns up. We

didn’t know anything”about'him firing you and

"
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we'’re not misappropriating money. We didn’t —- .

we chose -- we voted not to bring you back

pecause of the simple reason is that it was

just going to be too much hostility at the
workplace. And with your resume and your
experienée, you are bound to get a job and you
would mitigate your damages. I actually
thought I would too. Construction is the worst
it has been. |

THE COURT: Yeah.

MR. OSTENDORFF : At myzage, it is. If

they came back with an affidavit --

THE COURT: I’11 tell you what, sir. Let

me take a look at what’s been submitted. I see
that you submitted'a memo too. I want to read
it. I also need to look at the complaint
itself. But I will be issuing a decision as to
those defendants very shortly.

MR. OSTENDORFF:  Yes, ma’am.

THE COURT: All right. Thank y’all.
MR. BARLOW: Thank you.
MR. OSTENDORFF : Thank you.

(WHEREUPON, the proceedings conclude at

approximately 11:50 a.m.)
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The undersigned hereby certifies that the Record on Appeal contains all material proposed and
not any other material. '

(U A

Mark Ostendorff
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October 12,2016

Mark Ostendorff |

135 Cedar Creek Circle — 7 AN
Central SC 29630 [ O N ’
Mr. Thomas Kennedy Barlow, Esquire o

PO Box 11367 O Q(
Columbia SC 29211 %“4

Mrs. Mary Allison Caudell, Esquire @’L
P.O. 11367 : '
Columbia SC 29211

Re: Mark Ostendorff v. School District of Pickens
Appellate Case No. 2014-001737

Dear Counsel:

Enclosed is the decision of the Court. The opinion was filed on October 5, 2016.
However, due to Hurricane Matthew, the opinions were not mailed. Accordingly;-
the time to file a petition for rehearing is extended. The remittitur will be sent as
provided by Rule 221(b) of the South Carolina Appellate Court Rules if a petition
for rehearing is not actually. received within fifteen (15) days of the date of this

letter.
' Very truly yours TR
— : @ A (9cX .

CLERK

cc:  The Honorable Letitia H. Verdin
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EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Mark D. Ostendorff, Appellant,
V.

School District of Pickens County Board of Trustees,
School District of Pickens County, Alex Saitta, Judy
Edwards, Jimmy Gillespie, Herbert Cooper, Jim Shelton,
Ben Trotter, Kelly Pew, Henry Hunt, and Robert
Folkman, Respondents.

Appellate Case No. 2014-001737

~ \\
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Appeal From York County 3
Letitia H. Verdin, Circuit Court Judge

Unpublished Opinion No. 2016-UP-421
Submitted September 1, 2016 — Filed October 5, 2016

AFFIRMED

Mark D. Ostendorff, of Central, pro se.

Thomas Kennedy Barlow and Mary Allison Caudell, of
Childs & Halligan, PA, of Columbia, for Respondents.

PER CURIAM: Mark Ostendorff appeals the circuit court's decision to grant the
Respondents' motion to dismiss improperly named defendants. Ostendorff argues

THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
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the circuit court erred because (1) the dismissal improperly gave the employees
total immunity, (2) the dismissal involved issues of fact that should have been
determined by a jury, (3) the Pickens County School District may not be
responsible for all of the actions of its employees, (4) the dismissal violated his due
process rights, (5) the dismissal violated his equal protection rights, (6) the circuit
court did not make any findings of fact, and (7) the Pickens County School District
Board of Trustees is a separate entity. We affirm. '

1. We find Ostendorff abandoned issue one. See First Sav. Bankv. McLean, 314
S.C. 361,363,444 SE.2d 513,514 (1994) (stating issues not argued or supported
by authority are deemed abandoned).

7 We find Ostendorff did not preserve issues two, three; four, five, and six. See
Wilder Corp. v. Wilke, 330 S:C. 71, 76, 497 S.E.2d 731, 733 (1998) ("It is
axiomatic that an issue cannot be raised for the first time on appeal, but must have

been raised to and ruled upon by the [circuit court] to be preserved for appellate.
review.").

3. We find Ostendorff conceded issue seven to the circuit court. See TNS Mills,
Inc. v. S.C. Dep't of Revenue, 331 S.C. 611,617,503 S.E.2d 471, 474 (1998) ("An
issue conceded in a lower court may not be argued on appeal.").

AFFIRMED.

WILLIAMS, THOMAS, and GEATHERS, JJ., concur.

I We decide this case without oral argument pursuant to Rule 215, SCACR.
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‘Appellant Ostendorff requests this Court for a Rehearing on its decision to Affirm the lower Court’s
Decision-to.grant the Respondent’s motion to dismiss improperly named defendants. Appellant
Ostendorff’s request is based on:

S.C. Code of Laws, Section 15-78-60. States that “ Exceptions to waiver of immunity. The governmental
entity is not liable for loss resulting from:

... (17) employee conduct outside the scope of his official duties or which constitutes actual fraud,
actual malice, intent to harm, or a crime involving moral turpitude.” '

S.C. Code of Laws, Section 15-78-70. States that “ Liability for act of government employee;
requirement that agency or political subdivision be named party defendant; effect of judgment or
settlement.

..... (a) This chapter constitutes the exclusive remedy for any tort committed by an employee of a
governmental entity. An employee of a governmental entity who commits a tort while acting within the
scope of his official duty is not liable therefor except as expressly provided for in subsection (b).

{b) Nothing in this chapter may be construed to give an employee of a governmental entity immunity
from suit and liability if it is proved that the employee’s conduct was not within the scope of his official
duties or that it constituted actual fraud, actual malice, intent to do harm, or a crime involving moral

turpitude

... (d) A settlement or judgment in an action or a settlément of a claim under this chapter constitutes a
complete bar to any further action by the claimant against an employee or governmental entity by
reason of the same occurrence.”

S.C. Code of Laws, Section 15-78-80. States that “ Filing of verified claim; handling....

(a) A verified claim for damages under this chapter, setting forth the circumstances which brought
about the loss, the time of the loss....occurred, the names of all persons involved if known, and the
amount....filed: o

.. (2) where the claim is against a political subdivision, with the political subdivision employing an
employee whose alleged act or omission gave rise to the claim.”

S.C. Code of Laws, Section 15-78-100. States that “ When and where to institute action; requirement of
special verdict specifying proportionate liability of multiple defendants.

A



...{c) In all actions brought pursuant to this chapter when an alleged joint tortfeasor is named as
party defendant in addition to the governmental entity, the trier of fact must return a special verdict
specifying the proportion of monetary liability of each defendant whom liability is determined.”

Appellant alleges that all defendants did not act in their own official duty and are not protected under
this chapter. Appellant must list all defendants known to be involved in this occurrence. All defendants
are allowed the right of service, to which each was given service.

Under strict liability, the employer is required to be listed as a codefendant although the triers of fact
may determine that the other listed defendants are liable by acting outside their official duties, and the
employer not liable.

Tolk v. Weinstein, 265 S.C. 546, 220 S.E. 2d 239 (1975). Generally, an appellate court may reverse the
judgment of a lower court when there is some error in law or when factual conclusions are without
evidentiary support. The trial court erred in its interpretation on the SC statute. The opposing party
presented no evidence that the codefendants acted within their official duties. Appellant gave testimony
that the codefendants did not act in their official duties.

Article I, Section 3 of the South Carolina Constitution provides that no “ person be deprived of life,
liberty, or property without due process of law, nor shall any person be denied equal protection of the
law...”. If the codefendants are exempted from this lawsuit and the jury (triers-of-fact) determine that
the codefendants acted outside their official duty and thus liable, and the School District not liable, then
Appellant would be denied due process.

S.C. Code Section 18-9-280 States that “ Written opinions required; memorandum opinions.

When a judgment ...is affirmed ... (1) that a judgment of the trial court is based on findings of fact ....(4)
that no error of law appears” The lower court never provided any findings of fact nor conclusions of
law.

This case is a jury demanded trial. The jury would be the triers-of-fact. Weather the codefendants acted
within the scope of their official duties is an issue of fact and not law. No evidence was ever presented
to Appellant or the lower Court in this case. The lower Court never had any findings of fact or
conclusions of law in its decision.



U.S. Constitution, First Amendment ensures freedom of speech.
S.C. constitution, Article |, Section 2 ensures freedom of speech.

Appellant was a public servant and entitled to the same freedom of speech as any US and SC citizen.
Appellant was wrongfully discharged for discussing public financing and probable misappropriation of
funding with a friend of a school board member, whom is one of the codefendants. No defendant
provided any evidence to the Court or Appellant for any reason for discharge.

~ Appellant requests this Court to Rehear its decision to Affirm. in addition to the above, Appellant asks
this Court to reconsider Appellant’s briefs and the Record on Appeal. Appellant requests that this case
be reversed back to the lower court to hear testimony of all defendants and that the finders-of-fact
determine if those defendants acted outside the scope of their official duties and respective liability for
damages to the Appellant.

October 25, 2016 /_,Bs%ec)tfullbsub d,

Mark Ostendorff




The South QEaruI'ina Court of Appeals

Mark D. Ostendorff, Appellant,

V.

School District of Pickens County Board of Trustees,
School District of Pickens County, Alex Saitta, Judy
Edwards, Jimmy Gillespie, Herbert Cooper, Jim Shelton,
Ben Trotter, Kelly Pew, Henry Hunt, and Robert
Folkman, Respondents.

Appellate Case No. 2014-001737

ORDER

After careful consideraﬁon of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
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Columbia, South Carolina




