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COURT REPORTER: KAY H. RICHARDSON “ @
DATE OF HEARING: | JANUARY 11, 2016 o

The above captioned breach of contract case came before the Court at the term of
Common Pleas Court for Florence County on January 11, 2016. This case was originally on the
jury roster. However, Plaintiff moved to have this case heard non-jury, and the Motion was

granted.

Plaintiff's Complaint‘ asserts| one (1) cause of action for breach of contract in that the
Town of Timmonsville failed to provide sewer services as promised. Plaintiff's Complaint
contained the following exhibits: |(A) Receipt for payment of the tap fee to the Town of

Timmonsville; and (B) A permit. Inj his prayer for relief, Plaintiff requested an award for actual

-damages, incidental, conseqUential'arld other damages as may be appropriate.
FINDINGS OF FACT
Plaintiff sought to establish water and sewer services at his property located at 634 %
Main Street, Timmonsville, South Carolina. On July 1, 2011, Plaintiff paid the appropriate tap
fee with the Town of Timmonsville Utility Department (P1. Trial Ex. 1). The f’laintiff paid the
appropriate fee and was issued a permit with the Town of Timmonsville to move a mobile home

to that site. Plaintiff contends the pa:yment of the tap fee and 1ssuancecggpgli;%%eém&t%g%}%igap\ y
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binding contract wherefore Plaintiff relied on the Town of Timmonsville to provide sewage

services to the aforementioned property.

According to the Plaintiff, the mobile home has been ready for occupancy since
November of 2011. However, according to the Plaintiff, because the Town failed to provide
sewer service to the property, the property has remained uninhabitable.

A. Trial Testimony

The Plaintiff presented his case as follows:

1. Michael Hemmingway, the City of Florence Utility Director, provided testimony
concerning the whereabouts of the manhole and sewer connections near the Plaintiff's
property. In ordér for the Plaintiff to connect to the existing lines, he would have to
connect and run his line across a piece of property belonging to a private citizen, Mr.
Bowman. Neither the Plaintiff nor the Town of Timmonsville holds a valid, recorded

easement as it relates to Mr. Bowman's property. Therefore, the Town of

Timmonsville could not run the connection to the Plaintiff's property across property
belonging to Mr. Bowman. In addition, Mr. Bowman would not consent to granting
an easement to the Town of Timmonsville or the Plaintiff, Mr. Askins, in order to
have the lines connected to Mr. Askins property.

2. Eddie Weaver, an engineer, provided testimony regarding the position of the current
manhole and the number of additional manholes needed to facilitate proper cleanout
and sewage service to Askins' property. Weaver provided expert testimony as to the
manner and protocol fof positioning the manholes from Askins' property to the

highway. According to Weaver, in order to run the lines from Askins' property to the




highway, it would cost approximately $37,000. Such cost, he testified, would
typically be borne by the property owner and not the governmental agency.

3. The Plaintiff, James Lee Askins, provided testimony regarding his
payment of the tap fee to the Town of Timmonsville and hiskbasis for believing the
Town was contractually obligated to pay the cost for the implementation of the
manhole(s) and- sewer connections (taps) on his property. Askins testified that he
purchased a fhobile home to place it on his property located at 634 % Main Street,
Timmonsville, South Carolina. He further testified he relied on the Defendant's
promises to provide water and sewer services on his pfoperty. However, due to the
lack of sewer service, the property has been uninhabitable since it was purchased. It
is worth noting that the home was purchased and placed on the lot prior to the
payment for the tap fee. Askins' also claims that he was made oral promises by
county officials that service would be provided to his property. Asﬁins contends that
he incurred da;nages because he is unable to lease the property in its current state.

The Defendant presented its case as follows:

1. Mary Bines, Town Administrator for the Town of Timmonsville, provided testimony to
the Court regarding the process of payment and connection to the water and sewer
disposal system in the Town of Timmonsville. Bines indicated that Ordinance 469
requires that any additional money required to provide a tap is to be bbrne at the owner's
expense plus twenty percent. Further, the Ordinance requires a fee of $375 and aﬁy
additional expenses to be paid by the owner. Bines further testified that the Town of
Timmonsville does not enter into contracts with citizens to provide water or sewer

services. Citizens request services through the Town of Timmonsville, and if the services




can be provided, the Town will provide them. However, the tap fee paid is merely for the

services, and providing the services is contingent on the Town being able to legally
provide the services.

Bines also testified that she did not promise Mr. Askins services. She indicated
that she was aware of the connection issues Askins was having on his property. But, she
merely informed Askins that she would inform county council and contact Drew Griffin
in Florence County and the Department of Justice to resolve the issues. It is worth noting
that the United States Environmental Protection Agency (EPA) filed a complaint against
the Town of Timmonsville (prior to the filing of this lawsuit). Because of the previous
history and issues with the Town of Timmonsville, the Department of Justice and the
Department of Health and Environmental Control got involved in the investigation, and
the Town of Timmonsville's water and sewage is currently being managed by Florence
County. |

CONCLUSIONS OF LAW

Based on the testimony, ev(idence, admissions, and arguments presented, this Court

makes the following conclusions of law:

A. Contract Formation

To recover for a breach of contréct, the plaintiff must prove: (a) the existence of a
binding contract; (b) a breach of contract; and (c) damages proximately reéulting from
the breach. With certain exceptions, a contract need not be in writing to be
enforceable. If there is a meeting of the minds with regafd to the essential elements

of a contract, it is immaterial whether the contract is written or oral. Hennes v. Shaw,

397 S.C. 391, 399, 725 S.E.2d 501, 505-06 (Ct. App. 2012).




The Court finds the Plaintiff did not present evidence sufficient to establish the parties
had a mqeting of the minds regarding the essential terms of the contract. As such, the
Court fails to find the existence of a contract.

. The Plaintiff paid a tap fee to the Town of Timmonsville (the Town's application was not
presented as evidence). The Court finds the receipt (P1 Trial Ex.1) evidencing payment
of the tap fee does not create a contract to provide the tap connectioaybut instead creates a
éontract to provide services;

Based on the testimony of Michael Hemmingway, the tap could not be connected to the
Plaintiff's property because the Town of Timmonsville, the Plaintiff, nor the City of
Florence was grantéd an easement across Mr. Bowmen's privately owned property.
Therefore, the Court finds the Town did not refuse to provide services but was in fact
incapable of providing services by way of using Mr. Bowman's property. Further, the
Town of Timmonsville nor the City of Florence are contractually obligated to provide
Water/seWer connections but rather services; and

. The Court also finds the fact that the Plaintiff was provided services in the past does not
create reliance that he would be ﬁrovided services in the future. At the time the prior
services were provi.ded to Mr. Askins, Mr. Bowman, allowed the lines fo run across his
property. The Towns inability to secure an easement does not impose the cost of
providing the lines from Mr. Atkins property to Highway 76 on the Town of
Timmonsville.

Promissory Estoppel

During the bench trial, the Plaintiff requested to amend his complaint to include

promissory estoppel. The Court held this matter in abeyance. This Court did not find




the existence of a valid oral or written contract in this case.
estoppel is not applicable.

Therefore, promissory
CONCLUSION

IT IS ORDERED that the Town of Timmonsville did not enter into a contract with the

Plaintiff through the payment of the tap fee. Moreover, the payment of the tap fee did not create
a contract because there was not a meeting of the minds as is required for contract formation nor
is there clear evidence of the existence of an oral contract.

IT IS THEREFORE ORDERED that judgment is entered in favor of the De i}

— T
June S , 2016
Florence, South Carolina.

“~—HONORABLE THOMAS A. RUSSO
CHIEF ADMINISTRATIVE JUDGE
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