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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

Coastal Conservation League and  ) Civil Action No.: 4;16-CV-3008-RBH 

South Carolina Wildlife Federation, ) 

) 

Plaintiffs, ) 

) 

vs. ) 

) HORRY COUNTY’S 

United States Army Corps of Engineers,  ) RESPONSE IN OPPOSITION  

Charleston District, and Lt. General Todd ) TO PLAINTIFFS’ MOTION FOR 

T. Semonite, Lt. Colonel Matthew Luzzato; ) A PRELIMINARY INJUNCTION 

US Environmental Protection Agency; ) 

Gina McCarty; Heather McTeer Toney, ) 

Horry County,  ) 

) 

Defendants.    ) 

____________________________________) 

INRODUCTION 

This case involves challenges by Plaintiffs to a permit issued by the US Army Corps of 

Engineers pursuant to Section 404 of the Clean Water Act, 33 U.S.C. Sec. 1344 authoring the 

discharge of dredged or fill material in to certain wetlands deemed to be jurisdictional “waters of 

the United States”, such fill being needed to construct a 5.6 mile section of a highway in Horry 

County by the County known as International Drive.  The Plaintiffs seek relief pursuant to the 

Administrative Procedures Act, 5 U.S.C. Sec. 701-706, and the National Environmental Policy 

Act (NEPA) 42 U.S.C. Sec. 4321, asserting that the Corps did not follow its regulations in 

issuing the permit and that it did not comply with NEPA by failing to adequately evaluate the 

environmental effects likely to result from the project. 

Plaintiffs are now moving for a Preliminary Injunction halting any further construction of 

the road, which has been under construction since August 22, 2016, since September 23 limited 
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Moreover, it is uncontested that DNR has the sole discretion to manage the Preserve.  It 

was pursuant to that discretion that DNR contracted with Horry County to convey the southwest 

edge of the property to Horry County for the purpose of constructing the project.  That contract 

specifically provides that DNR – not the County – has the right to harvest the timber in the road 

right of way.  Therefore, those trees could be removed immediately, regardless of the status of 

the Corps permit, absent an action by Plaintiffs enjoining DNR from exercise of its proprietary 

control over the property.  Such an action would be utterly without foundation. 

  d. Loss of Wildlife: The only species the Plaintiffs have addressed with 

evidence they claim indicates the road will harm is the black bear.  The risk to the bear is from 

vehicle collisions.  The contract between DNR and the County requires that a speed limit of 45 

mph be imposed on the road.  Plaintiffs’ only bear expert, Joe Hamilton, admitted that no 

measure to prevent bears from crossing a road are particularly effective, at one point using a 

figure of 20 percent.  “Bears will go where they want to go,” he said.  He also acknowledged that 

the 45 mph speed limit would greatly reduce the incidence of collisions, at one point suggesting 

“in most cases.”  Hamilton also agreed with DNR’s director that the population of bears in Horry 

County is increasing so fast that measures to control their population are called for – such as a 

longer hunting season or more kills permitted per hunter.  (Exhibit 12, Testimony of Joe 

Hamilton; Exhibit 15, Testimony of Alvin Taylor).  The population of the black bear – which is 

neither threatened nor endangered – is not at risk in Horry County, despite significant collisions 

with vehicles that kill bears on existing roads.  There is simply no evidence at all, much less clear 

and convincing evidence, of any irreparable harm to wildlife likely to result from the road. 

  4. Any damage to the wetlands impacted by construction of the road can be 

fully repaired through restoration of the wetlands.  While it would entail considerable cost to the 
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County, should this Court rule in favor of the Plaintiffs in this matter, restoration of the wetlands 

impacted by the road could be ordered.  Restoration of wetlands is not difficult.  All that is 

required is removal of whatever has filled them so as to allow natural flow of surface or ground 

water into them.  Restoration can be hastened by revegetation.  (Exhibit 5, Declaration of Britt 

Feldner).  Any harm to wetlands from construction of the road would, therefore, not be 

irreparable should this Court rule in favor of Plaintiffs and invalidate the Corps’ permit. 

 C. Balancing the Equities. 

 While Plaintiffs have failed to clearly establish any irreparable harm to the environment 

form the project, the County will suffer substantial irreparable harm if the completion of the road 

is enjoined.  That harm will be manifested in both financial and non-monetary forms. 

  1. Safety has been one of, and perhaps the foremost, purpose for the road.  

The uncontested evidence is that the road will alleviate a significant safety problem for a 

substantial number of Horry County residents.  The communities along Highway 90 are currently 

without reliable quick access to emergency room care or to quick response time by EMS, police 

or fire services due to traffic congestion.  While Plaintiffs disregard this conclusion by the 

County’s experts, their own witnesses acknowledge that the County experts are in the best 

position to make this judgment.  (Exhibit 11, Testimony of Steve Gilbert; Exhibit 12, Testimony 

of Joe Hamilton).  The safety risks the people along Highway 90 now face are summarized in the 

testimony of the Emergency Management Director of the County, Randy Webster, the Chairman 

of County Council and Mark Lazarus.  (Exhibit 19, Testimony of Randy Webster; Exhibit 2, 

Declaration of Randy Webster; Exhibit 1 Declaration of Mark Lazarus).  Without quick access to 

emergency health care, life threatening conditions are more likely to result in death for many 
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CONCLUSION 

 The Plaintiffs have failed to establish any of the four required criteria for a preliminary 

injunction.  The International Drive project is a road which, the undisputed evidence proves, is 

needed for public health and safety for a substantial section of Horry County.  Delay in its 

creation risks not only public funds but life and property.  For the reasons set forth above, the 

County requests that the Plaintiffs’’ Motion be denied.  In the alternative, the County respectfully 

requests that, should the Court decide to impose an injunction, the Plaintiffs be required to post a 

bond of $1 million. 

 Respectfully submitted, 

 

s/ Stan Barnett 

 

      Stan Barnett  Fed  ID # 5306 

 305 North Civitas Street 

 Mt. Pleasant, SC 29464 

 (843) 884-1031; (843) 881-1623 

 stan.barnett@yahoo.com 

 

October 20, 2016 

Mount Pleasant, South Carolina 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 

Coastal Conservation League and  ) Civil Action No.: 2;16-CV-3008-RBH 

South Carolina Wildlife Federation, ) 

) 

Plaintiffs, ) 

) 

vs. ) 

) HORRY COUNTY’S 

United States Army Corps of Engineers,  ) RESPONSE TO MOTION FOR 

Charleston District, and Lt. General Todd ) TEMPORARY RESTRAINING 

T. Semonite, Lt. Colonel Matthew Luzzato; ) ORDER BY PLAINTIFFS 

US Environmental Protection Agency; ) 

Gina McCarty; Heather McTeer Toney, ) 

Horry County,  ) 

) 

Defendants.    ) 

____________________________________) 

Plaintiffs have asked that ongoing road construction by Horry County should be 

temporarily enjoined pending a hearing on their Motion for a Preliminary Injunction.  The 

County opposes such an injunction as explained below in more detail as the construction in 

progress is intended to create a useable road for emergency vehicles to access the communities 

along Highway 90. 

Plaintiffs are incorrect that paving is slated to begin in October.  It is not expected to 

begin until after the first of the year in 2017.  The ongoing work and schedule is set forth in 

Exhibit 1, a statement by Andy Markunas of the Horry County Public Works Department.  In 

advance of the hearing today, counsel has had Mr. Markunas confirm that the County needs 

another three weeks of the work now being done to make the road passable and maintainable for 

emergency vehicles.  This is the most pressing need for the road as explained in Exhibits 2 and 3, 

affidavits from the County Emergency Management Director and County Fire Chief.  In the 
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recent hearing in the SC Administrative Law Court, the testimony by the County that the road 

could save lives was unrebutted. 

 The Plaintiffs’ claim that the ongoing work creates an irreversible change in the 

environment is simply not true.  Wetlands are restored after being filled on a routine basis.  The 

technology for doing so is well known and not complicated.   The work now being done, where it 

involves filling wetlands, includes culverting the wetlands, all as required by the Corps of 

Engineers permit, so as to maintain and in most cases improve water connectivity in these 

wetlands.  None of the work currently being done is irreversible and is all consistent with the 

permit issued properly by the Corps of Engineers. 

 The harm the County would suffer from being ordered to halt completion of the road to a 

state where it can be used for emergency vehicle access is the risk to the health and safety of the 

residents of the Highway 90 communities.  That harm far outweighs and temporary harm – if 

there be any – from the clearing, grading and filling work (with culvert installation) not 

underway to facilitate emergency access for police, fire and EMS vehicles.  There will be no 

public access to the road until it is paved and complete in all aspects. 

 The lack of evidence of any harm to the environment from the road is well summarized in 

the Order by the Honorable Ralph King Anderson, III, who heard the challenge to two state 

certifications needed for the Corps of Engineers permit.  Exhibit 4. 

 As there is no showing of immediate or irreparable harm and the harm to the County is 

immediate from any TRO and can not be amerliorated in any fashion, the TRO should be denied. 

  

 

 

4:16-cv-03008-RBH     Date Filed 09/22/16    Entry Number 21     Page 2 of 3



 

3 
 

Respectfully submitted, 

        s/ Stan Barnett 

       ________________________ 

       Stan Barnett 

       P.O. Box 1542 

       1037 Chuck Dawley Blvd., Bldg. F 

       Mt. Pleasant, S.C.  29465 (PO Box) 

       843-881-1623 

       stanleyb@s3blaw.com  

       Attorney for Horry County 

September 22, 2016 

Mount Pleasant, South Carolina 
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