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~ performance in the record at trial, but the fact that in

‘motion to strike pretty much three-quarters of what he just

July, before that, she admitted not only was he dressed
inappropriately, but she was not prepared at that time.
Well, there was nothing done in the break. And so we would
argue that however prepared or not she was in July, that
would carry over tb September in general. And we think it's
reflected in the record.

So with all that being said, we would argue that we
met our burden .that she was ineffective and that her
performance affected the outcome in this case. Certainly,
she was able to obtain a jury instruction of a
lesser-included, but he was convicted of the crime of which
he was originally charged and indicted. The outcome would
have been different had she been more effective.

For those reasons, we would ask you to grant his PCR
motion, vacate his sentence, return him to the county jail,
and allow him to continue this process again.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Davis.

Mr. Johnson.

MR. JOHNSON: First of all, I'm going to renew my

argued because it's not in the application. Anything about
the bartender is not in the application. The lack of

cross—examination is not in the application. The plea offer
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is not in the épplication. And the effect of thé DNA
evidence is not in the application. So I would Tenew that
motion at this‘time, Your Honor.

As to‘insufficient meetings, she clearly stated that
she had difficulty communicating with Mr. Shuler, but she
tried to call a phone multiple times. Didn't get an answer.
Wrote him letters. He finally shows up to court thinking
he's going to a roll call. She clearly testified she's ready
to go to trial on that date, only wants a day to discuss,
talk about the plea offer, but she was prepared. Judge
Jefferson gives her another few months to the next time, the
next docket. |

Further, Your Honor, touched on it during his
argument, he has presented no evidence how this would have
changed the ouﬁcome of the case, how insufficient meeting
time would chagge the outcome of the case, and what more she
could have done would have changed the outcome of the case.

The solicitor is not obligated whatsoever to get an
offer. I asked her, was there ever an offer for strong-arm
robbery? And she said no. That is not ineffective. That's
just solicitor's prerogative.

So, Yéur Honor, the handling of the officers, I
asked her, and she said she fully cross-examined regarding
the color of tﬁe shirts.

Bartenders, they are not here to testify; therefore,
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there’s no prejudice under Bannister vs. State. And the
effect of the DNA evidence, they didn't bring an expert in to
testify how that's going to change. She even consulted an
expert, said he gave the same result, it wasn't good for our
case.. So why would she bring an expert in? She relayed that
information to him prior to him rejecting the plea.

Clearly, he rejects the plea on the record, Your
Honor. This is just a case of buyer's remorse. There is no
ineffectlive assistance in this case. And, therefore, there
is no prejudice. I ask -- the State asks you to deny and
dismiss this application.

THE COURT: I'm going to take it under advisement.
Thank you both.

(Whereupon, proceedings are adjourned.)




504

10
11
12
13
14
15
16
17
18
19
20
| 21
% | 22
3 23
24

25

56

CERTIFICATE OF REPORTER.

I, Karen V. Andersen, Registered Merit Reporter,
Certified Realtime Reporter, and Notary Public for the State
of South Carol;na at Large, do hereby certify that the
foregoing transcript is a true, accurate and complete
Transcript of Record of the proceedings.

I further certify that I am neither related to nor
counsel for any party to the cause pending or interested in
the events thereof.

Witness my hand, I have hereunto affixed my official

seal this 1lth day of September, 2016, at Charleston,

Charleston County, South Carolina.
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__NINTH CIRCUIT PUBLIC DEFENDER

Philip LGnShlr

Re: State of South Carolina . Philip Leon Shuler

“Mr, Shuler:

Enclgsed please‘ ﬁnd @ oepy thhe SEED reportthat I recelved from

Sinﬁﬁl;@lﬁ.‘f,i,‘.

Assistant Pyblic Defendsr

Erniclosute as stated




STATE OF SOUTH CAROLINA -

COUNTY OF CHARLESTON

Philip Shuler, #196792,

Applicant,

V8.

§tate‘ of South Carolina,

ResponanL
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IN'THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRGUIT :

CA No; 20U4-CP-I0-UTE 5 S

Applicant filed this Post-Conviction Relief application on: December:8, 2014. The case

was heard before the undersign

ed on Augpst 1, 2016. Applicant was represented by Robert

Davis, Esquire; the Respondent was represented by J. Rutledge Jghnson,.Esquiré.

The Apphcant is incarce

pursuant to the Charleston Cow

rated with the South, Carolma Department, of Comrections,

nty Clerk of Court’s Orders of C’q;nrhiunent. ','I‘l_1e Applicant was

indicted by the August.2009'tex‘m of the Charleston County Grand Jury for Armed Robbery

\ o '
(2009-GS-10-6160). Mary Ford, Esquire, represented him. On Séptember 19-21, 2012, the

Applicant proceeded to a jury t#ial pursuant to-which he was found guilty as indicted. The

Henorable Deadra L. Jefferson sentenced the Applicant to confiiement for eleven (11) years.

- A notice of appeal was ﬁled on Applicant’s behalf and an appeal was: pcrfécted pu‘rsuént
| o

to Anders v. California, 386°U.5. 738 (1967). Robext M. Dutlek, Esquire, represented the

Apphcant on appeal. The South Carolina Couxt of Appeals dismissed the appeal and granted

Counsel’s motion to be reheved.

Remiftitur was.issue on J; anuary 8,2014.

|

|
|

State v. Shuler 3013-UP-455 (filed December 11, 2013). The

o

o
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In his application for post-conviction relief, the Applicant-alieges that he is being held in
custody unlawfully for the following reasons:

~ 1. . “Ineffective Assistance of Trial Counsel” -

a. “Trial Counsel was ineffective for:failing to have apphcant’
ammed robbery offense reduced to strong armed robbery whete,
the victim could not determme appllca.nt was-the robber and
whether applicant was arm

b. *“Failing to motion the judge fo dismiss.the armed robbery
offense because the victim could not substantiate ‘whether the
applicant had a gun’”

2. “Prosecutorial Misconduct/Brady onlatlon”

a. “The State had to submit substantial circumstantial-evidence
that applicant was the robber and that represented-to the victim -
that he was atmed with 2 deadly weapén, or that the victim
‘reasonably believed applicant had’a weapon”

A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.

First, the applicant must prove that counsel’s performance was.deficient.. Under:this prong,.

attorney performance is measured by its reasonableness 1_1,njd_é: plgb_fGSSiOS_I__a',I\SJ_IOI.IllS.' Cherry v.
State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989) (citing Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052 (1984)). The proper.measure of perforﬁanc_eis whether the attomey
provided representation within the range of competence reql-;ired in criminal cases. The courts
presurie that counsel “rendered adequate assistance and made all significant decisionsin the.

exercise of reasonablé professional judgment.”" Strickland 466W.Sat 690. The applicant must

overcone this presumption in order to receive relief. Cherry; 300 S.C. at 118.

Second, counsel’s deficient performance must have prejudiced the applicant such that
“there is a reasonable probability that, but for counsel’s l'mp-;ofe:ssional efrors, the result.of the
proceeding would have been different.” Id. at 117-18 (guot':;ng étricklan@,- 466 U.S. at 694). A
reasonable probability is s probability sufficient to undermi;ie confidence in the ontcome: of the

trial. Johnson v, State, 325 S.C. 182, 187, 480 S.E.2d 733, 735 (1997). In other words, where

2 (\/?." T
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ineffective assistance of counsel is alleged as a ground for relief, the Petitioner must prove-that

*“counsel’s conduct so undermiz‘zed the proper fanctioning of the ddversarial process that the trial

cannot be relied on as having p‘roduccd a just result.” Strickland, 466 U.S. at 691; see also Butler
l .

v. State, 286 S. C 441, 334 S.E/2d 813 (1985)

‘ :
In his application, Applxcant ralses issues regardmg the sufﬁclency -of the evidence to

prove armed robbery in the gmse of meffectxve aSSIStance of counsel There is no ev1dence 1o

indicate the indictments for armed robbery wete insufﬁment,itherefore counsel was not
r
ineffective for failmg te have the charge d1sm1sscd pre-tnal Durmg tnal, counsel moved for

directed verdict alleging the msufﬁclency of the State s evidenceito estabhsh armed robbery, but

the Court denied the motion. Further, trial counsel asked the Court for the lesser included qffense

\
of strong armed robbery dnd rei:cived a jury instruction to that effect. The Court finds trial .

counsel’s judgment to be reasb:jmble'. As aresult, Applicant ﬁajs,.féjled 1o de,gﬁgpsprqtq trial
| .

counsel was déficient in hcrtreéres.entaﬁon.
\ , :
According to Applicants testimony at his hearing, it:appears one large contention 3s.to’
his trial counsel is that there wa}s limited cornmunication prior te:his trial. He testified they only

met twice, and he received a letter from counsel in between those meetings informing him of an
offer from the-Solicjtor-of a 1@-‘year plea agreement shortly before trial was to begin. Applicarit - -

claims communication du.rin_g:t;his time frame could have led to continued negotiation.

Trial counsel in tum tes:tiﬁq'd that she atternpted to zeach Applicant several times by

phone and by letter in between their two meetings, but was Iinable to do so. In addition, she-
\ : .
stated the Solicitor was not pxebared to make-an offer prier to when Applicant was notified, so

, \
even if trial counsel was able t(? speak to him at an earlier time, there would have been no offer

\
?
|
\
|
i
!
\
|
|
|
1
l
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to contemplate.or negotiate. Furthier, it is not frial counsel whohad control over the §gﬁpifc:? S,
actions and could not force an offer to be made. ..

The Court finds trial counsel to be credible. Though the CouIt finds this testimony to be
outside the scope of the PCR-applig:ation, to the extent Apphcant’s claim may.go tpyart_.lsf.t,:ial
counsel’s failure to reduce A?p]it:ant’s charge to the lesser-iﬁcluéed, there is:nothing to support
the conelusion that trial counsel did not act with reaspngblq_?rofg,ssional judgn_:en_t.,._an_d there is
1o prejudice to the Applicant to suggest his trial would result in 3 different g@gclusion. )

Applicant further testified at the hearing there were wo p’;,ptenﬁal‘ al_ibi witnesses whesaw
hi;n at a bar in the vicinity of the érime stene during the time tht;_crimé took place. He t;laims
these witnesses should have been vetted to determine a defefise. However, Applicant did not

present these alleged witnesses during the PCR hearing to suppojt his assertion. Fusthermore,

w0

this claim is outside the scope of the application, as “ineffective dssistance-of counsel” is not all-

encompassing and does not jnclude 4 failure to investigate.claim; ‘
I further find that.any other claims not addressed spemﬁcally hercih._a;c__a ingufﬁciegt;ta

establish ineffective assistance of counsel. -
Wherefore, I find. Applicant has not carried his burden .og,: proof, andhas neither proven

- trial counsel was-irieffective, nof 'pmven—any.prosecutoﬂalﬂ:‘xisccénduct. ) - .- - - .

Therefore, Applicant’s application for Post-Conviction 1i_elief is denied and dismissed

with prejudice.
This Couxt hereby advises.Applicant that he m‘u‘sf ﬁle and serve a Petition for. Writ.of

Certiorari within thirty (30) days of the service of this ,Ordefito s;:ecure appellate review. See

Rules 203 and 243, Sonth Carolina Appellate Court Rules.(SCACR). The Applicant’s-attention




]
is directed to Rule 243, SCACK, for the procedures following the filing and service of the
Petition.
IT IS SO ORDERED.
: "\ Hz
| { fudnl T3C90 1T

Yo 'C. Hayes; TE ~
Presiding Judge- #f

August - , 2016 K

Charleston, South Carolina
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WITNESSES '
ADAM WILLIS The State of South Carolina
Mt. Pleasant Police Department County of Charleston

AGENCY CASE NUMBER COURT OF GENERAL SESSIONS
0903935 | ~ . o
August Term 2009
ARREsT WARRANT NUMBER
1111382
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March 31, 2009 ,
' PHILIP LEON SHULER
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Date:
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STATE OF SOUTH CAROLINA ) INDICTMENT

i )
COUNTY OF CHARLESTON| )

At a Court of General Sessio‘ns, convened on August 3, 2009 the Grand Jurors of Chaﬂéston County
present upon their oath:
Armed Robbe
l

That on or about March 30, 2009, in (Chatleston County, South Carolina, t};e Defendant, PHILIP LEON SHULER,

while at 323 Coleman Boulevard, Mt. Pleesant, South Carolins, by use of force, threats or intimidation and while
armed with a deadly weapon, or whi_le alleging, either by action or words, was armed while ysing a representation.
of a deadly weapon or other objact‘ which a person present during 'the commission of the robbery reasonably
believed to be a deadly.weapon. did teke and carry away ‘goods and/or monies from the person or immediate
presénce of Lenore Lipsius with the intent to permanently deprive the victim of possession there;of, in violatio‘n.of

Section 16-11-330(A) of the South Carolina Code of Laws (1976) as amended.

|
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. WHEREFORE, the Defendmnt is commited to the }
for-a determinate term of - i \ " days/months/ (] vnderthe Youthfol Offender Act nottoexceed ~ . years

IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
CAUNTY OF Charleston 3 | .
STATE | iR ) INDICTMENT/CASE#: __2009GS1006160
_ - PHILIP LEON SHULER, ) A/Wi 1111382
AKA: _ - ) DateofOffense: _3/30/2009
Race: WHITB  Sext M Age: 38 y S5C.Code §: 16-11-0330(A)
DOB: -973 SS#: R _) CDRCode#; _0139
Address: - . ) .
City,State,Zip: . ’ R .
DL% [ SIDH: _SC00742764 % . ’ SENTENCE. SHEET
*CDL Yes[[] No[] CMV Yes{ ] No[] Hazmat Yes{] No[] » ~
In disposition of the said indictment comes now the Defendant who was CONVICTED OF or [JPLEADS
TO: Armed Robbery
inviolatlonof § 16-1 1-0330(4) __. of the 8.C. Code of Laws, bearing CDR Code # 0139 —
a NON-VIOLENT & VIOLENT I:]SERIOUS @MOST SERIOUS  [JMandatory GPS(CSC - [J817-2545
‘w/minor 1st or Lewd Act)
The charge is: As Indicted, DLeaser Included Offenss, [JDefendant Waives Preseatment to Grand Jury, (defendant's initials)
'I‘he plea !s ‘Without Negotiations or Recommendation, [J Negotiated Sentence, [} Recommendation by the State,
e DCfRs e '
Chisolm, Nathsha SCBar# Defendant Attorney for Defendant SC Bar#

[X| State Department of Corrections, [ Cduity Detention Center,

and/or to pay 2 fine of ———provided et uipon the sexvice of _~——————days/monthsfyears and/or payment
of § __—————lus costs and assessments s applicable*; the balance is suspended with probation for __e————""""—

months/years end subjectto South Carolina Department of Probation, Parcle and Pardon Services stendard conditions of
probation, which are mooxpomted by reference. .
CONCURRENT or [ CONSECUTIVE to sentence on: .
- The Defendant is to be given credit for time served pursuant to 8.C. Code § 24-13-40to be calculated andapplied
the State Department of Corrections,
[ The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to 8.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,1t is unlawful for 2 person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to shlp,h'ansport,possss,or receive 8 fireaxm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [ Deferrea [] Def WakvesHearing [ 1Ordered  PTUP
Total: $ plus 20% fee: .5 _ days/hours Public Service Employment:
Payment Terms: N Obtain GED
[J Setby SCDPPPS ‘ ¢ Attend Voc. Rebeb, or Job Corp.
— - May serve W/E begining
Recipient - - Substance Abuse Counseling [
*Fine: « ’ $ ' Random Drug/Alcohol testing
§14-1-206 (Asscﬂ'-’l 107.5 %) 3 . Fine may be pd. in equal, consecutive weekly/montbly
g 11;--1-211(1\))(1) (Conv. Surcharge) SI0 5| > et - pmts,of§ . begioning
1-211(A)(2) (DUI Surcharge) $100 3 .
§ 56-5-2595 (DUT Assessment) $12 3 3 — pa;d to Pubch Defende‘r Fund
§ 56-1-286 (DUI Breath Test) $5 3 Other: — '
Proviso 47.9 (Public Def/Prob) $500 5 !
§ 14-1-212 (Law Enforce. Punding) $ Saie.0D
§ 14-1-213 (Drug Court Surcharge) $150 ~§
§ 50-21-114(BUT Breath Test Fee) $50 %
§ 56-5-2942(7) (Vehicle Assessment) $40/ea § - + [ Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcherge) $5 S .co § 47.12 requires $500 be paid to Clerk
3% to County (ifpaid in installments) - $ 2.90 during probation,
2 390

TOTAL - '
‘ ) MLU . Presiding Judge
Clerk of Court/ Deputy Clerk ( patolens Tudge Code: __ a4 % :

Court Reporter: ———-&ﬂhg—bﬂ-déﬂ,.' \ Sentence Date: q- 2. 1y
SCCA/217 (03/2011)

[z
i
5
K -_"-
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T ARKBS [ WARRANT 1 SOAROrSOUHURRULING )y T . Eeaporoedry
- [ coumty - [X] Municipetty of ) " AFFIDAVIT = &I
[-111382 o TownofMount Pleasant L ' : AP I :
STATE OF SOUTH CAROLINA . Personglly sppeared bafore me the sffiat  Adam Willis who
"[[J Coumty! 4] Municipaflly of : belng duly ewom deposes end says that defended  Bhilip Leon Shuler 3
Town of Mount Pleasant - : : " did within this couny and siats on  03/30/2009 . o Viclela the cimmal laws of o
c " Stata of South Cayoling (or ondinance of D‘lﬁlﬁ‘“@'ﬂﬁm " Town of Mot Pleasant )
% - 2008-PD3B43 THE STATE ' <! In the following particulars: ‘ '
against ' - _DESCRIPTION OF OFFENSE:
Philip Leon Shuler - OFFENS! Ammed Robbery . ' ‘
Address: 1m=rsﬁmum:mspmmxamtommmmdere:umtnamedabmddmm
0% : the ciime. satfunhmdﬂlalwohab!e cause [s based on the following facts:
! § Phone: SSN: . A '
' Sox M vaen W Hemt S . TS SEEA'I'I‘ACHEDAFFID VIT .
i DLSme: _SC DL&
; DoB: JI973 __ AgencyORI% SC0100300 -

Prosecuting Agency:  Moumt Pleassut Police Department
Prosecuting Officer: Adam Willm . . -
; Ofense:  Armed Robbery T ‘
Offense Code: _ 16-11-0830 '

3! CodeiOndinamnca Sex 16-11-0330 : K%
Vhis wamant s CERTIFIED FOR SERVICE m e : : st " of Afiant

E] Caunly? D Municipaigly of

. Theacmused  STATEOF SOUTHCAROLINA )] Aftants Adaress 100 Axin Bdwards Lene
ls 1o be amested and bought before me o ba [ | Cowntyy  [X] Municipaiityor ) Mount Pleasut, SC29464- _
dealt with according to the law. . - Town of Mount Pleasant . ) AmantsTn!aphone .
- . L5) . - o  ARREST WARRANT
: Smnmam . . : . R .
o E . Date v romuwmsoncmmomcmwms STATE. onmumcmuwonmvcousmm.sasms GOUNTY:
- it appeaxing fmm tha above affidavit that them L reasonoble grounds to  hellave that
A copy of this amest wamant was defivered fo - on  03/30/2009 . defondant  Philip Leon Shuler:
g ; p did viclate the cimina) laws of the Slate of South Carcfina (o] -ordinanca of ) ’ tte-
[] cowtw  [X] Munictpaliyef  Town of Mount Pleasant . ) "8 get forth below:-
DESCRIPTION OF OFFENSE: - ArmedRobbery ' ’ -

Having found probable cause and the abova effiant having swom befora me, ynuamampmmdand dlmdedmmms!!hesalddefendmlaudbrhg himor .
her hefora me {ortiwith to ba dealt with aceording o law. AeopyomlsAm-_sthlshnn bedema:edhﬂ-xadmmmm:ﬂmedm exseution, oras

‘ soon thereafier as Is practicabls . .
RETURN WARRANT TO: C * Swom o and subscribed before me ) ‘ AR
M. Pleasant Municipal Cotrt . on Sas200y” ] dutgesAdiress 100 Ann Edwards Lans -
100 Aon Edwards Lane ‘ . {Ls)) Mt Pleasant, SC 29464~
P.0.Box 457 )  Judge's Telephona ' .
Mt. Pleasant, SC 29464 lsuingCour: [ ] Magistrate - ] Mhuntoipas [ oreat
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STATE OF SOUTH CAROLINA . _ OCA # 09-03935
COUNTY OF CH.ARLESTON S AFFIDAVIT

" Pemsonally appeared before me, a Mumclpa] J udge, one Detective M. A, Willis who, ﬁrst bemg duly

(affiant)
swormm, deposes and says that PB]LIP LEON SHULER did, within the Town of Mount Pleasant,
| (defondant)
County of Charleston, State of South Carolina, on or about MARCH 30, 2009 violate the criminal

laws of the State of South Carolma, namely, ARMED ROBBERY at the following location, 323

-COLEMAN BOULEVARD (:_I_ﬂ SCOTCHMAN), MT. PLEASANT, SC in Violation of Section,

16-11-330 of the South Carolina Code of Laws of 1976, as amended. The Affiant states that there is
probable cause to believe that the Defendant named above dxd commit the cnme(s) set forth and that
such probable cause is based on the following facts:

That on March 30, 2009 at approxtmately 2115 hours, vxchm. Lenore Lipsius, reported to the Mount
Pleasant Police Department that she had been robbed while working as a clerk at the Scotchman located at 323
Coleman Boulevard. The initial descnphon provided was a stocky black male with a sock over his hand that
was in the shape of a gun. An mvestigmon was undertaken and officers canvassed the area for posmble
suspects.

Between the initia] response c‘xf officers at 2118 hours and 2152 hous, PFC Campbell got out with
Defendant, Philip Leon Shuler (wlute male) near the incident location and provided him with a business card
asking him to be on the ook out for a} black male wearing a brown in color shirt. Shortly after the contact,
officers located a brown in color shu't inside out in the rear corner of the parking lot of the Scotchman as well
as a five dollar bilk. At apprommately 2210, PFC Keenan also saw the Defendant in the area of-'408 Hibben
Street near the Hibben United Methodist Church.

At approximately 1230 hours, Detective Willis and PFC Plyler viewed the video surveillance from the
incident and noted that the subject wasa heavier set white male, not a black male. He had white socks on both
hands, and his right sock hand had the shape of a handgun. Purthermore, he had on a white t-Shirt covering his
head and face with holes cut out for his eyes. At approximately 0120 hours, PFC Plyler got out with the
Defendant at the Kangaroo located at‘l402Ben Sawyer Boulevard because he had matching appearances to the
subject in the video surveillance of the Robbery. PFC Plyler ran the Defendant’s information through NCIC,
and it was determined that the Defendant had an outstanding warrant from Georgetown. PFC Plyler placed the

Defendant under arrest and transpoxted him to the Mount Pleasant Police Department where Detective Willis

- met with the Defendant in a Post-Miranda: Tnterview. During the interview, Detective Willis noted that the

Defendant was not wearing socks and wore clothing matching the suspect’s. He further noted that the
Defendant had on a blue t-shirt inside out. Once the t-Shirt was turned right side out, it was learned that the t-
shirt matched the design of the brown‘ t-shirt discarded at the scene, Furthermore, Officers continued to canvass
the area and located the white socks along with a stick inside one of them that could have been used to artifice a
gun, Officers also located the white t-Shut with holes cut out for eyes that was worn by the suspect during the
Robbery. There is probable cause to belxeve the Defendant committed the Armed Robbery at the Scotchman
focated at 323 Coleman Boulevard 1

All of the above is believed to be tme based on the mvesuganon of Detective M, A, Willis, and the

Mount Pleasant Police Department. All of the above is against the law, peace, and dignity of the State
of South Carolina. !
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