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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

) \
_ ) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
) Case No.: 2008-CP-26-7586
Anita Bacchi and Kristine Lomas, )
. ). o2
Plaintiffs, ) oo
) T -t -
vs. ) ORDER GRANTING MOTION 50 1 ~.
/ | ) TO VACATE JUDGMENT o P
America’s Source Consulting ) -2 25
Agency, LLC, and ) %a’ > fi
Sergey Sokolovsky ) ff‘g/’; =
) A
)

De’féndants;

This matter comes befere the Court upon the motion of Sergey Sokolovsky filed on May

19, 2014. A hearing was schedulled on August 5, 2014, Appearing at the call of the case was

Jennifer M. Clinks‘c‘ales, on behalf of the Defendant America’s Source Consulting Agency, LLC,

~and J. Marshall Biddle on behalf of the Plaintiffs. The default judgment has already been

‘vacated as to the Déefendant Sergé'yASoklolovsky for lack bf proper service. The order gfants Ms.

Clinkscales’s motion on behalf of the Defendant America’s Source Consulting Agency, LLC,
finding that the default judgment emered against it is void.

The default judgment in question was filed on May 24, 2010. It was entered against

America’s Source Cons)u.ltin‘g Agency, LLC.  There was some (]UGSIIO.I} as to. 'whether”g ‘hearinngﬂ
was held in this“matter, but Plaintiffs have been unable o provi’dé any documentation evidencing
such. a hearing:and as such, the court hereby determines there is insufficient evidence to show
that one did take_,gléce; In light of this fact, the court liereby determines that a hearing did not
take place in:thig.l‘n'atter p,r'io‘rA to the issuance of a default judgment.

The Defendant’s motion to vacate raises an objection to the issuance of this judgment

-~ basedon a:lack ‘ofa verified’pléading, affidavit, or hearing on default’damages as required under



SCRCP Rule 55(5)(1). |
Rule 55(c) and Rule 60, SCRCP, read together, allow the court to entértain an
independent action to set as.ideva deféult judgment within a reasonable time. ‘Momani v. Van
Surdam, 296 S.C. 409,373 S.E.2d 691 (Ct. App. 1988). The trial court has broad discretionary
authority to set aside a default judgment. Harbor- Is Owner's Ass’n v. Preferred Is. Props., Inc.,
369 5.C. 540, 633 S.E.2d 497 (2006). Rulg' 55(c) specifically states: “For goodlzcause shown the
court may set aside an entry of -default and, if a judgment by default has been entered; may
likewise set it aside in accordance with Rule 60(b).” Rule 55(c), SCRCP. Rule 60(b)(4) states
that a courf may relieve a party from a final judgment within a reasonable time 'where the

judgment is void. ' v f

)

The default judgment in the present case is void for lack of proper verification under Rule
55(b)(1). Rule' 55()(1) detai}s the requirements for obtaining a defauit judgment when the -
éomplaint seeks liquidaéed damages or sum-certain-amounts. In the presenit case, each Plaintiff
seeks specific and certéiﬁf damages in the complaint against' America’s Source Consultirig
Agency, LLC. Specifically, Rule 55(b)(1) states:

‘(b)  Judgment. Judgment by default may be entered as follows:
¢)) Cases Involving Liquidated Damages or Sum Certain
Amounts. When the claim of a party seeking judgment by default
- -- - is for a liquidated amount, a sum certain or a sum which can by

- computation be made certain, the judge, upon motion or .
application of the party seeking default, and upon affidavit of the
amount due, shall enter judgment for that amount and costs against
the party against whom judgment by default is sought, if that party '
has been defaulted for failure to appear and if such party is not a
minor or incompetent person. A verified pleading may be used in
lieu of an affidavit when the pleading contains information

- sufficient to determine or compute the sum certain.

{

‘Rule 55(b)(1), SCRCP.

“The purpose -of the requirement of a verified statement of account is to give the



defendant notice of the basis for the claim and to afford evidence of the indebtedness sufficient
for entry of judgment.” Thomas & Howard Co. v. TW Graham & Co., 318 S.C. 286, 457 S.E.2d
340 (1995) (citing previous statute). Where the complaint is not verified and the complaint seeks
a sum certain in damages, as where a sum is éllegedly due 'on an account or contract, and no
affidavit is provided regarding the amount due, Rule 55 is not satisfied andldef;ault jud;ment is
void. Harbor Is. 0wnérs' Ass'n, 369 S.C. at 547, 633 S.E.2d at 500-501. In that case, the-
plaintiff homeowners associétion failed to verify as required undef Rule 55, its demand in the
complaint for an 18% prejudgment and postjudgment interest rate on unpaid membership fees,
thereby precluding the payment of these amounts by the defaulting defendant. |
A Likewise, in the instant case, while the Plaintiffs both seek a Sl;m cértafn in damages in
the complaint based onrtheir alleged employment with Defendant America’s Source Consulting
" Agency, LLC, the comgl_ali_nt/was_m_ueriﬁéd. Further, when Plaintiffs sought to obtain a default
judgment against the Defendant America’s Source Consulting Agency, LLC under Rule 55, they
failed to include in their certification and petition for judgment an “aﬁjdja\git of the amount due
[to permit the court to] enter Judgment for that amount and costs against the party against whom
the judgment by default is sought.” Rule 55(b)(1), SCRCVP. The Certification and Petition for

Judgrnent filed by the Plamtlffs in 2010 included an Amended Aﬁ'ldavxt of Default but that

-afﬁdavxt does not venthhe sum_certain in damages south by the Plaintiffs against the
oes not verl
Defendants. This constitutes good cause for the court to proceed with an action to set aside the
default judgment.
Neither the complaint nor the Certiﬁcationl and Petition for Judgment satisfies the Rule
55(b)(1) requirements. Because Plaintiffs fail to provide sufficient information for the entering

- of a default judgment, the default judgment was improperly ordered." For this reason, the default



judgment is vdid under Ruie 55(b)(15 and should be vacated at this time.
CONCLUSION
Plaintiffs failed to p.rovide sufficient information to satisfy the requirements of SCRCP
55(b)(1) for the entrance of a default judgment againsi the Defendant America’s Source .
Consulting Agency. Plaintiffs did not provide an affidavit establiéhing the amount‘of the sum
certain, nor did they provide a verified complaint to determine or cémputé the sum certain.

Thérefore, the éntry of defaultjhdgment is void.

IT IS ORDERED! | - ‘. -
10-3 - 2014 M ‘/\'/)

Conway, South Carolina The Honorable Larry B. Hyman



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
’ FOR THE FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY CIVIL ACTION NO. 2008-CP-26-7586
ANITA BACCHI, and
KRISTINE LOMAS,
PLAINTIFFS, _
. (]
VS. ORDER OF 7 .
JUOEMENT .

AMERICA’S SOURCE
CONSULTING AGENCY, LLC,

N N el N N N N e N N N S

DEFENDANT. RS

Plaintiffs began this action in September of 2008 pursuant to South Carolina Code of

Laws, Annotated, §§41-10-10, et éeq., Payment of Wages Acf claim. Plaintiffs filed this action
on September 22, 2008, Defendant Ameriéa’s Source Consulting Agency, LLC was served on
October 20, 2008 by services upon their registered agent, certified mail, return receipt requested,
and The Honorable Edward Cottingham declared Defendant America’s Source Consulting
Agency, LLC in default in his Order datéd May 19, 2010 and filed May 24, 2010. The Plaintiffs
éppeared before the Court for a damages hearing on February 2, 2015.

After hearing t}he'testimony. presented by Ms. Anita Bacchi and Ms, Kristine Lomas, |
find that the Plaintiffs have proven that America’s Source Consulting Agency, LLC is properly
covered by the South Carolina Paymen‘t of Wages Sfatutes, §41-10-10, et seq., and that the
Defendant had the requisite number of ¢mployees, that there was written docu}nentation,
pursuant to the Employees Handbook regarding the pafment of wages.and amounts that were
owed to Ms. Anita Bacchi and Ms. Kristine Lomas and, based upon their testimony, I find that
both Plaintiffs, Ms. Bacchi and Ms. Lomas were owed one (1) month’s salary, and payment for

the unused vacation time. In Ms. Lomas’ case, she is owed Three Thousand Six Hundred and




No/100’s ($3 600.00) Dollars; and in Ms. Bacchi’s case, she is owed Twenty-four Thousand
Twenty eight ($24 028 00) Dollars as respectively set forth in Plamtlffs Exhibits 2 and 3.
Further the Court finds that the Defendant Employer, Amenca s Source Consulting
Agency, LLC has violated the provisions of South Carolina Code of Laws, Annotated, §§41-10-
10, et seq., Payment of Wages Act regarding the payment of wages, and in that, by the evidence
presented, in the proper standard of evidence, that not only are these wages due and owing to the
Plaintiffs from tne Defendant, but they are entitled to three (3) tirnes the full arnount of the
unpaid wages as a penalty So for Ms. Lomas, she is entitled to three (3) times Three Thousand
Six Hundred and No/100’s ($3,600.00) Dollars or Ten Thousand Elght Hundred and No/100’s
($10,800.00) Dollars as-a penalty; and for Ms. Bacchr she is entrtled to three (3) times Twenty-
four Thousand Twenty-eight and No/100’s ($24,028.00) Dollars or Seventy-two Thousand
Eighty-four and No/100’s (§72,084.00) as a penalty.
~ Further,' The Court further finds that the Plaintiffs are entitled to an award of their costs in
the amount of Four Hundred Forty-four and 77/100°s ($444.77) Dollars and an award of
reasonable attorneys’ fees in this matter. The Court finds that the reasonable attorneys’ fees are
auvarded based upon the\lAfﬁoavits of James Marshall Biddle in the amount of Fifteen Thousand
Six Hunclred, Seventy Five and No/100’s ($15,675.00) Dollars and Ryan C: Siden in the amount
of Three Thousand Six Hundred Twenty-five and No/100’s ($3,625.00) Dollars which have been
submitted to the Court in support of Plaintiffs’ award of reasonable attomey’s fees. The
Plaintiffs are further entitled to and hereby awarded interest in this matter from rhe date of
termination of fthe employment on each of their respective wage damage awards. So for Ms.
Lomas, she is entitled to the statutory interest'on her damage award of Three Thousand Six

" Hundred and No/100’s ($3,600.00) Dollars from the date of termination (i.e.' February 4, 2008)

!

A



 until February 2, 201‘5 and Ms. Bacchi is.entitled to the statutory interest 01;1 her damage award» of

Twenty-fdur Thousz;nd‘Twenty-eighf and No/100’s ($24,028.l00) from the date of tennination
| (i.e. Febniary 4,‘ 2008) of her employment until February 2, 2015. It is well settled law in South
Carolina ‘that,A “[t]he law allr‘ows prejudgment interest on obligations to pay money from the time

when, either by agreement of the parties or operation of law, the payment is demandable, if the

sum is éertain or capable of béing reduced to certainty.” Babb v. Rothrock, 310 S.C.-350, 353,
426 S.E.2d 789, 791 (1993); sec Builders Transport, Inc., 3017 S.C. at 406, 415 S.E.2d at 424.
(“A claim is liqu.idated if the sum claimed is certain or capable of being reduced to a
certainty.”). ‘;The pfoper test.‘for determining whether prejudgment interest hjay be awarded is
whether or not the measure of recovery, not necessarily the amount of damages, is fixed by
conditions existing at the time the ciaim arose.” Babb, 310 S.C. at 353, ‘426 S.E2d at 791. The
statutory basis for prejudgment interest in.this matter shéll as set forth in South Carolina Code of
Laws, § 34-31-20(A). |
NOW THEREFORE,

PLAINTIFFS are awarded damages as follows:

Ms. Lomas:

Damages: $3,600.00 ,

2008 Interest: $ 367.41 (331 days at 1.11 per day)
2009 Interest: $ 367.28 (365 days at 0.79 per day)
2010 Interest: $ 308.48 (365 days at 0.85 per day)
2011 Interest: $ 330.85 (365 days at 0.91 per day)
2012 Interest: $ 354.83 (365 days at 0.97 per day)
2013 Interest: $ 380.56 (365 days at 1.04 per day)
2014 Interest: $ 408.15 (365 days at 1.12 per day)
2015 Interest: $  39.60 ( 33 days at 1.20 per day)
Subtotal: $6,157.16

Penalty;:  $10.800.00

Total: $ 16,957.16 Judgment




Ms. Bacchi:

Damages: §$ 24,028.00

2008 Interest: §2,452.71 (331 days at 7.41 per day)
2009 Interest: § 1,919.85 (365 days at 5.26 per day)
2010 Interest: $§ 2,059.04 (365 days at 5.64 per day)
2011 Interest: $ 2,208.32 (365 days at 6.05 per day)
2012 Interest: § 2,368.42 (365 days at 6.49 per day)
2013 Interest: $ 2,540.17 (365 days at 6.96 per day)
2014 Interest: $ 2,724.34 (365 days at 7.46 per day)-
2015 Interest: § 264.00 ( 33 days at 8.00 per day)
Subtotal: $40,564.07

Penalty: $ 72.084.00

Total: $112,648.07 Judgment
Total Costs: $444.77
Attorneys Fees: $15,675.00 (Mr. Biddle)
' $ 3.625.00 (Mr. Siden)
Total: . $19,300.00 Reasonable Attorneys’ Fees
IT IS SO ORDERED. /
e/
J Steven H. John,
' Fifteenth Judicial Circuit ' M

Conway, S ‘Carolina
February , 2015




STATE OF SOUTH CAROLINA  } IN THE COURT OF COMMON PLEAS
: ‘ A C } FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY: .
Anita Bacchi and Kristing. Lomas, ) Case No.: 2008-CP-26-7586
. } '
Plaintiffs, }
‘ } = 3
Vs, ) MOTION TO SET ASIDE ENTRY-O
’ } DEFAULT AND TO PERMIT
America’s Soirce.Consulting } DEFENDANT'S ANSWER
Agency LL.C, } : '
1
b
Defendant. 1

TO J.MARSHALL BIDDLE, ESQ., ATTONREY FOR THE PLAINTIEFS:

PLEASE TAKE NOTICE that defendant Anierica’s Source Consulting Agency,. LLC,
acting by and through- the undérSignéd atlbmey, will move before the Court of Common Pleas
for Horry County on the tenth day after service of as soon thereafter as the court deems
accéptable'for a Motion .to Set Aside Entry of Default and Permit Defendant’s Answer. A copy
of the Defendant’s _propvose‘d Answer is attached hereto as Exhibit “A”. This motion is based on
grounds to include, infer alia:

1) Prior order in this case vacating default judgment against Se‘rgey Sokolovsky for

impro_pe;' service';

2) Prior order in this case vacating default judgment -against America’s Source
Consulting 'A‘lgency,v LLC, for failure to hold a hearing or file an affidavit or
verification; |

3) That -although service -of the initial pleadings in this case were delivered to the
registered. agent for service of process, they were not actually received by any

principal ot other party responsible for tendering a defense.;

10



Bacchietal. vs. America’s Sowrce, et al, Tawe Mo 083 0P 267556
Motion to LHL Entry of Dolault anod Pornnt Soeany

4) The Plaintiff's efforts to aﬁempt to enforce any judgment obtained against America’s
Source Consulting Agency, LLC, outside of South Carolina, and indications of
further out 6f state litigation as to Sergey Sokolovsky to attempt to enforce any
judgment obtained;

5) That the Defendant has a meritorious defense, and that the Plaintiffs'arelnot entitled
to their requested judgment from the Defendant or other prayers for relief;

- 6) That ihis motion is filed after notice of the Court’s order vacating the prior judgment
in October, 2014, |

Defendant further‘ reserves the right to submit a memorandum in support of its motion

prior to the hearing.

316-8outh Lake Drive
, Lexington, South Carolina 29072
December 29, 2014 Phone: (803) 359-3301
Lexington, South Carolina , Fax: (803) 359-7691
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

}
3 FOR THE 15th JUDICIAL CIRCUIT
COUNTY OF HORRY } '
Anita Bacchi and Kristine Lomas, } Case No.: 2008-CP-26-7586
} : .
Plaintiffs, }
4 L) |
Vs. T} - ANSWER -
}
~America’s Source Consulting }
Agency LLC, | }
. } {
Defendant. }

The Defendant Answers the Plaintiff's Complaint as follows:

=

. FOR A FIRST DEFENSE
The D’efendant denies each.and every allegation coﬁtained in the Plaintiff's
Complaint not specifically admitted herein;
The D'efendant admits the allegations contained in Paragraph One (1) of the

Complaint;

. The Defendant denies the allegations contained in Paragraph Two (2) of the

Complaint;

The Defendant denies the allegations contained in Paragraph Three (3) of the

- Complaint;

The Defendant admits so much of the allegatiohs contained in Paragraphs
Four (4), Five (5), Six (6), and Seven (7), of the Plaintiff’s complaint in that it
was attempting to operate a business to be operated by the Plaintiffs in Horry
County, Soutil Carolina, ahd that this c01;rt would have reéulting jurisdiction

and that Horry County would be a proper venue;

13



6. The Defendant denies tﬁe ailegatidns contained in Paragraphs Eight (8), Nine
(9), Ten (10), Eleven (11), Twelve (12), Thirteen. (13{)', Fourteen (14), Fifteen
(15), and Sixteen (16) of the Complaint;

| FOR A SECOND DEFENSE

7. That the Defendant will show that the Plaintiffs were fully paid all wages due
prior to their termination, further the Plaintiffs were terminated by written J
notice;

FORA THVIRD DEFENSE

8. The Defendant is informed and believes that S.C. Code § 41-10-10, et. seq., is
inapplicable as the Defendant employed fewer than five employees during the
12 preceding months; | |

FOR A FOURTH DEFENSE

9. The Defendant is informed and believes that thev Plaintiff’'s Complaint should
be dismissed on the grounds of accord and satisfaction; |

| FOR A FIFTH DEFENSE

10. The Defendant is informed and believes that the Plaintiff's Complaint should
be dismissed on the grounds of the statute of limitations;

FOR A SIXTH DEFENSE

11. The Defendant is informed and bé]iev,es that the Plaintiff's Complaint should

be dismissed on the grounds of laches;
FOR A SEVENTH DEFENSE
12. The Defendant is informed and believes that the Plaintiff's Complaint should

be dismissed on the grounds of misrepresentation;

14



WHEREFORE having fully Answered the Defendant prays for the dismissal of

the Plaintiffs’ Complaint with prejudice, costs of this action and for all other relief which

is just and proper.

. ‘ ’
James/R. SHell, Jr., S.C. Bar # 72633
Attorey for the Defendant
Law e of James R. Snell, Jr., LLC
316 South Lake Drive
Lexington, South Carolina 29072
December 29, 2014 . Phone: (803) 359-3301
Lexington, South Carolina Fax: (803) 359-7691

15



STATE OF SOUTH CAROLINA

3 IN THE COURT OF COMMON PLEAS
‘ } FOR THE FIFTENTH JUDICIAL.CIRCUIT
COUNTY OF:HO_RRY } )
Anita Bacchi and Kristine Lomas, I Case No.: 2008-CP-26-7586"
}_
Plaintiff, }
‘ }
vs. } MOTION TO VACATE DEFAULT JUDGMENT;; 3
. } \""/"‘;z L—:-:)» .
America’s Source Consulting Agency, .} ',:-{;E 53 [
LLC, and Sergey-Sokolovsky, } 27T S S
) al ™ o
Defendant. } o2 o &
: . A 2 o
, LN
TO J. MARSHALL BIDDLE, ESQ., ATTORNEY FOR THE PLAINTIFES: =E L0
, , 5 2
PLEASE TAKE NOTICE tfhat'defendant.sergey Sokolovsky, acting by and through the undersigned

’attorney, will move before. tﬁe Court of ,C;ommon"Plea's for Horry County. on the-tenth day after-service
or as soon thereafter as the Court dee,mévacceptable fora Mot%on to Vacate the Default Judgment filed
oh May 24, 2010. A.copy of this order is attached hereto as Exhibit “A”. This motion is based on the fact
that Service of Process was defective a(md the Court lacked personal jurisdiction over the defendants.

Grounds include, inter alia:

1) Service was ineffective based on certified mail that was not sent to or signed for by Sergey

Sokolo'vsky..
2) Service was'ineffective based on a UPS Proof of Delivery.

3) There.is otherwisé.a lack of personal jurisdiction over the defendant Sergey SQkoIovsky and
America’s Source Consulting Agency, LLC.
4) There was non-compliance with the requirement of a verified pleading or affidavit

requirement of Rule 55(b)(1),-SCRCP, and the court did not otherwise hold a hearing.as

- contemplated by Rule 55(b)(2), SCRCP;

16



BAacThi eral v America’s Saurce, of of

Mnon vy Vacaie Dafac lurisres

Defendant further reserves the right to submit a memorandum in support of its motion prior to

the hearing.

~ Respectfully submitted,

/0
Jame<R. Spgf, ir. S7C. Bar ¥ 72663
Attorney fgr the Defendants

Latv Offjee of James R. Snell, Jr., LLC
316-80uth Lake Drive

Lexington, South Carolina 29072

November 22, 2013 " (803)359-3301
Lexington, South Carolina (803) 359-7691 (facsimile)

17
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS

T ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF i(?RRY ) CIVIL ACTION #2008-CP-26-7586 -

. i % prang
- ) o> = Z

AnitaBacchian‘ : ) 52 = 3

Bldi ) 'ORDER OF DEFAULT R§ & of

N )  ANDJUDGMENT 32 2 Eo
v. e ) . S2 - =

: S S <
vAmenea sSourcc Consulting ) 8 ¥
Agency, LLC, add Sergey )
Sokolovsky, - ‘g{ ).

D}fendams )

L )

i "
Based up$h the facts certified to in the accompanymg Affidavit of Default and Certification

& Petition for JJ&gment and it appearing that the Defendants have failed to answer or otherwise
plead inthe above-%capnoned action, it is |

ORDER.B¢ that the Defendants, Amenca s Source Consulting Agency, LLC and Sergey
Sokolovsky, are he‘reby declared. to be in default, It is further

‘ ORDER.Eé that the Plaintiff, Anita Bacchx have judgment for treble damages pursuant to

South Carolina I:;dbor Law §41-10-80(c) against the Defendants, America’s Source Consulting
Agency, LLC, and Sérgey Sokolovsky, in the principal amount of Eighty-One Thousand Eight
Hundred Thirty Four and No/100’s ($81 834, 00) Dollars, (representing three (3) times the wages
due sald Plamtxﬁi in the amount of Twenty Seven Thousand Two Hundred Seventy-Eight and
No/100’s ($27,27h}00) Dollars) together with interest on the total sum frorn the date hereof at the
statutory rate. Iti 1s further

ORDBRED that the Plamtlff Kristine Lomas, have judgment for treble damages pursuant to

South Camlma LaLor Law §4l 10-80(c) against the Defendants, America’ s Source Consulung

19



Agency, LLC, an | ﬂéergey Sokolovsky, in the prix;cipal amount of Eleven Thousand Five Hundred

" Twenty and No/! 0's ($11,520.00) Dollars, (representing.three 3) 'timés the wages due said

Plaintiff in the am‘ tmt of Three Thousand Eight Hundred Forty and No/100°s ($3,840.00) Dollars)

i .
together with interest on the total sum from the date hereof at the statutory rate. It is further

i

that J. Marshall Biddle, Esquire be awarded attomey’s fees in the amount of

ORDERFi-

15% of the total d.é.mages listed above or such other reasonable amount as this Court deems just and

Présiding Judge /
Fifteenth Judicial Circuit

Conway, South c;,Lolma

"
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS NONJURY

COUNTY OF HORRY (2008-CP-26-07586)

ANITA BACCHI, et al
VERSUS TRANSCRIPT OF RECORD

AMERICA’S SOURCE CONSULTING
AGENCY, LLC '

February 2, 2015
Conway, S. C.

— e e e e e e S e et

BEFORE:

HONORABLE STEVEN H. JOHN, Judge.

APPEARANCES:

JAMES MARSHALL BIDDLE, ESQ.
ATTORNEY FOR PLAINTIFFS

JAMES ROSS SNELL, JR., ESQ.
ATTORNEY FOR DEFENDANT

DIXIE COX EUBANK
CIRCUIT COURT REPORTER
FIFTEENTH JUDICIAL CIRCUIT
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MOTIONS
COURT'S RULING.
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ANITA BACCHI

MR. BIDDLE

MR. SNELL
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MR. SNELL
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27

49
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EXHIBITS

 DESCRIPTION 1D,

NO. EV.
P-1 Letter/attachments(3/18/2010) (Biddle Law Firm) 23
P-2 ASCA Severance Package (Lomas) 50/53
P-3 ASCA Severance Package (Bacchi) 29 48
P-4 vcémpensation Report 29 41
P-5 Employee Handbook ’ 29 41
P-6 Compensation Report (Bacéhi) 29 41
pP-7 Compensation Report (Lomas) | 50 50/53
P-8 Affidavit
(NOT,ADMiTTED)(TO Bﬁ PREPARED BY MR. BIDDLE)
D-1 Letter (2pg)(2/05/08) Amy Jenkins, Esq. 40
D-2 Biddle letter to Jenkins (February 5, 2008) 40
3

23




10
11
12
13
14
15
16
17
18
19
20
21
22
23
. 24

25

 ON RECORD | | 4

(THE FOLLOWING TAKES PLACE ON FEBRUARY 2, 2015,)
- COURT': All right, gentlemen, this is (2008-CP-26-
07586), Anita Bacchi and Krigtine Lomas, Plaintiffs, versus

America’s Source Consulting Agency, LLC. In this matter there

was a p;evious braer Granting Motion to Vacate Judgment, as
issued by the Honorable Larry B. Hyﬁan on October 3rd, 2014,
thereafter there was a motion to set aside the entry of
default and permit the Defendant’s Answer;

| So that I am clear, the entry of deféult that we are
talking about in this matter was the Affidavit of Default, Mr.
Biddle, and -- that Mr. Biddle filed on February 18, 2009. Is
that -- is that what we are talking about?

MR. BIDDLE: Yes sir, the one against America’s Source

- Consulting Agency; that’s correct.

COURT: ‘All right. - There was no -- there was no order
of default, there was an Affidavit of Default filed by you,
Mr. Biddle; is that correct?

MR. BIDDLE: That’s correct, Your Honor.

COURT: All right. And so then, gentlemeh, it would -
be my belief tﬁat, based on the motion of the Defendant that
we are here under Rule 55; is that your understand, Mr.
Biddle? |

MR. BIDDLE; ' Yes sir, Your Honor.

'COURT:  All right.

All right, so -- all right, counsel, it’s your motion to
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!

set éside. If you want to state youf name for the record, and
then I’'ll be glad to hear from you, sir.

MR. SNELL: Judge, it’s James Snell. I go by Jim.

And thank you so much, Judge. o

And first off, Judge, we -- I have probably misread the
court roster, the notice, and I;thqught this was in front of
Judge Burch, and so last week, I think Friday, I e-mailed some

information to Judge Burch, and if it’s okay, I've got a hard

_copy, if I may approach.

COURT: - Yes sir. Be glad for you to do so.

(COUNSEL APPROACHES THE BENCH.)

MR. BIDDLE: Your Honor, if I may, I believe Judge
Cottingham did find an Order of Default.

COURT: All right. So when ---

MR. BIDDﬁE% That would have been in this matter when
we did the default judgment.

COURT: All right, so can -- how about tell me when it
was that he signed it, please.

- MR, BIDDLE: | Let’s see, because -- that wpuld have been
in conjunction with -- Order of Default and Judgment would
have been May 24th, 2010, and then it was the judgment that
was overturned, but not' the default. Judge Hyman was feal
specific at our héaring -

'COURT: All right. Well, tell me the date of Judge

Cottingham’s Order again.

25




B

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ON RECORD . ' ' 6

1

MR. BIDDLE: Oh. The date of hié Order was May 19th,
2010.

COURT: | All right. And it was clocked in the Office
of the Clerk of Court May 24, 2010; is that right?

MR. BIDDLE: - Yes sir, that'’s correct.

COURT: All right, so hold on a second. Let me read
that.

MR. BIDDLE: Okay.

COURT: All right. 8o, since there is an Order of
Default, and as indicated, it was signed by Judge Cottingham
May 19,,2010;-and filed in the Office of the Clerk of Court
May 24, 2010.

Mr. Snell, would it not be correct Ehat you have to
proceed under Rule.60 then? |

MR. SNELL: Judge, I believe that that Order was
previously vacated‘by Judge Hyman.

COURT: Well, okay, let’s look at Judge Hyman’s Order.
It's -- thé title of it says, "Order Granting Motion to Vacate
Judgmeh;", okay, and.in the first paragraph it says, "The
Order grants Ms. Clinkscales’ motion on behalf of the
Deféﬁdant, America’s' Source Consulting Agency, LLC, finding
that the default judgment entered against it is vpid“, and
therefs,—4 on page two it says, "The default judgment in the
present case is void for-lack of proper verification under

Rule 55 (B) (1) or'...", and it says, "...details and
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requirements for obtaining a default judgment when the
Complaint seeks liquidated damages, or sum certain amounts',
and it goes on, page three it says, "In the instant case

Plaintiffs both seek a sum certain in damages in the Complaint

“based on their alleged employment", and the Complaint was not

verified, so the Court said, "Neither the Complaint nor the
certification and Petition for Judgment satisfied the Rule
55(B) (1) requirements because the Plaintiff failed to provide
sufficient information for entering a default judgment, the
default judgment was improperly ordered. For this reason

defaﬁlt judgment is wvoid under Rule SS(B)(l), and should be

vacated."

All right. But anyway; says "Thé entry of default
judgment'isivoid." Now, if wé go to Judge Cottingham’s Order,
it’s entitled "Order of Default and Judgment", and it sets
forth in it’s Order -- and again, that'’'s Jgdge Cottingham’s
Order of May 19, 2010, filed with the Clerk May 24, 2010 --
first it.says, "It is ordered that the Defendants, America’s
Source Consulting Agency, LLC, and Sergey Sokolovsky are
hereby declared to be in default, and it is further ordered
that the Plaintiff, Anita Bacchi, have judgment for treble
damages pursuant to South Car&lina Labor Law", and it says
"It's further ordered that the Plaintiff, Kristine Lomas, have
judgment for treble damages", and it ordered the -- and it

ordered them against the Defendants, America’s Source
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Consulting Agency, LLC and Sergey Sokolovsky, okay.

Judgé Hyman;s Order just says, "The entry of default
judgment is void"; correct?

MR; SNELL: Yes, Your.Honor.

COURT: Okay. So are you saying that that means the
default, the. Order of Default is void too?

MR. SNELL: 4 Yes, Your Honor.

COURT: How do you ---

( MR. SNELL: I think it’s an entry of default from the
August 200 -- or from the 2009 Affidavit of Default of Judge
Cottinghém's -- the Order of Default, and the -- basically

that entire Oraer was vacated by ---

'COURT:‘ Well, that’s not what it says. I% you think
that’s what it says that’s not what it says on it’s face. If
you are represenﬁing to me that’s what Judge Hyman told you at
the time of the hearing that’s not what'’s in the_Order.

MR. SNELL: Judge, I will say, I wasn’t at the bearing.

I know there was -- by reading -- when I read the Order and I

' looked I took that to mean that Judge Cottingham’s Order was

out, we were back in the same -- the case was in the same
posture we would have been but for it.

COURT: Well, that‘s not what it says. It -- I would
expect there to be in that Order that says, if that was the
case, okay, that the matter is remanded to the jury trial

docket for a jury trial on these issues. It doesn’t say that.
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All it says is, the default judgment is void. That'’'s all it
says. Judge Cottingham’s Order ordered two things, and it
specifically sets forth in the Order and in the caption that

it’s ordering two things, Order of Default, and Judgment, and

then in Ehe body of the Order it says, the Defendants, both

Defendants, are hereby declared in default. It is further
ordered - and that'’'s when they get the monefary judgment
against them - so he has ordered two things. Judge Hyman has
clearly said the default judgment is void. He doesn’t say
anything about the default. Judge Hyman issuéd this Order
October 3rd; 2014. Did you file a motion for reconsideration?
MR. SNELL: Judge, let me say this. At the time we
filed the Motion to Vaéaté-qn the grounds of the default
judgment, at that time there was not an -- part of the motion

wasn’'t specifically pled or argued as far as moving for

removal of the entry of default, or putting the case back in a

posture where, at that time, it could have been eligible for a
trial, and Judge, at that time we did not have the information
that we have ﬁoday, and at that time, looking at the caée, it
was my thought/ my understanding, that service wasn’t
originally proper back in 2008, I believe, as to the LLC.

Once Judge Hyman’s Order came out in October -- and I --
Judge, my understanding was that that Order was canceled and
we were back in the same posture we would have been but for

it, with no drder of default, simply an Affidavit of Default,
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and I thought the Plaintiffs failed to move for an order -- or

COURT: Well, they clearly didn’t feel that way because

October 21, 2014 the Plaintiffs filed a motion for a damages

~ hearing.

MR. SNELL: They did, Your Honor} and I received thaﬁ
Friday. On January é, I received the notice from the Clerk’'s
e-mail-system,ibut I didn’'t actually get the accompanying
filing, their motion until, again, Friday.

And I'm sure -- I don’t know if Mr. -- I'm sure Mr.
Biddle probably --- |

- COURT: Mr. Biddle, who did you send your motion to?

MR. BIDDLE: I sent it to Mr. Snell’s office, Your
Honor, I mean, I -- you know ----

COURT : Let me see an Affidavit of Sefvice.

MR. BIDDLE: Okay.

COURT: Madame élerk, you need me?

CLERK OF COURT: Yes sir.

COURT: While you are looking for that let me talk to
the Clerk.

- (COURT HAS A CONVERSATION WITH THE CLERK OF COURT.)

MR. BIDDLE: Your Honor, it appears I only have one-
half of my file. I apologize. Is it not attached to what was
filed with the Court?

COURT: Well, let me look some more. I did not see it
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but I’'ll -- let me just make sure. There is a motion cover
sheet, okay, that lists James Ross Snell, Jr., 316 South Lake
Drive, Lexington, South Carolina, 29072,'phone (803-359-3301) .
Is that information correct, Mr. Snell?
MR. SNELL: ~Yes; Your Honor.

. COURT: All right. So the motion cover sheet has his
name. The -- after that is the request for the damages_
hearing asvto America's Source Consulting Agency, LLC only,
and that's filed October 21, 2014. There is, after that, the

Plaintiffs’ Motion for Damages Hearing pursuant to Rule 55(B)

as to America’s Source Consulting Agency, LLC only. After

that is a copy of the Affidavit of Default that Mr. Biddle

filed February 18, 2009. There is an Affidavit of Service

~ that was attached to the Affidavit of Default. 1It’s not an

Affidavit of Service and Motion; it’s the Affidavit of Service
of the original matters,‘and the attached documenﬁaﬁion to
that, and that’s the end of it.

MR. BIDDLE: Okay.

COURT: There is another filing, but just for that
particular motion, Mr. Biddle. That’s all the Clerk of
Court’'s ---

MR. BIDDLE: Okay.

COURT? ---Records contain. It céhtains no affidavit
of service saying that, you know, on the 24th of October, or

whatever, copy was mailed to Mr. Snell at that address listed
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on the face of the -- face of the motion, éo -

vAil righﬁ, as an officer of the Court, Mr. Snell, you
are telling me you didn’t know about the motion for a damages
hearing until last week? | '

MR. SNELL: Well, Judge, what -- on January 6th I got
an e-mail frohlthe Clerk's Office, and I was glad to get it,
telling me aboﬁt the hearing ---

COURT: lOkayl

MR..SﬁELL: ---About it coming up on the roster.

COURT: Okay.

‘MR. SNELL: I looked:online at that time, and I didn’t
see wheré:a motion or anything had been filed, just where they
kind of docket things as they come in.A

COURT:  Okay.

MR. SNELL: So I just, at that time, thought it was
something automatéd by the Clerk, and then last week I was
looking again at the roster and saw where something had been
filed. I e-mailed Mr. Biddle, and Judge, I -- right away he
communicéted,.confirmed the hearing, and Friday he e-mailed me
his motion. |

COURTEA All right. So somewhere in there, after that

January 6, time, when you saw it on the motion, something else

must have happened because you filed your Motion to Set Aside

Entry of Default and Permit Defendant’s Answer on January

15th.
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MR. SNELL: That’s right, Judge, and based on what I
saw the Clerk had scheduled I ---

COURT: So based on what you saw on January 6, that'’s

why you filed the January 15th, motion?

MR. SNELL: Yes, Your Honor.

COURT: Okay. Looking at Judge Hyman’s Order can you
point tb me some language that would indicate that the Order
of Default is void?

MR, SNELL: And Judge -- no, Judge, and actually
hearing -- hearing your -- your reading; and your
interpretation of the Order ---

COURT: Well, let’s not worry about my interpretation
of it, is there something in the Order that I’‘m not seeing?

MR. SNELL: I don't believe so, Judge.

COURT: Okay.- I meén, that’s what I'm asking, is --
because I just don't see ---

| MR. BIbDLE: If I may ---

COURT: Yes sir.

MR. BIDDLE: Mr. Snell’s office prepared that Order.
dudge Hyman would not have signed an Order like that because
at that hearing he speéifica}ly advised Mf. Snell’s associate
that he was not undoing the default. He said it more than

three times that, I'm not undoing the default because

. America’s Source Consulting is in default, you know, I‘m only

undoing the judgment. I'll be happy to order the transcript
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and have it provided ---

"COURT: Well,‘I.appreciate that, and I just don’t see
that it’s nécessary ---

MR..BIDDLE: Okay.

COURT:  ---Because it szt seems clear to me from the
face. We’ve got Judge Cottingham’s Order, and Judge
Cottingham clearly orders two different things in his Order, a
default, and a default judgment. The Order of Judge Hyman
says the matter came before him, -a hearing was scheduled,
people that were -- appeared, and he indicates, in his Order,
that the Order grants the Defendant, America{s Source
Consulting Agency, LLC's motion, finding that the default
judgment entered'against it is void, and all the reasons why,
and they are talking about -- and in the reasons, even in the
reasons it'’s not talking about the service of the ,
documentation, it’s talking about the verified documentation
that needs to support a judgment, and that's what Judge Hyman
bases his decision on, is the supporting documentation that is
necessary té issue a monetary judgment was not present,
therefore, you: couldn’t get a monetary judgment, but theré’s
just no 1anguage in there about lifting the actual default, so
I think, and the Court’s ruling is, the stage of the
proceedings that we are at right now is, I find that, based on
the information presented, and the notice to counsel, .that he

timely filed é,Motion Lo Set Aside Entry of Default and Permit

34




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

COURT'S RULING ‘ 15

Defendant’'s Answer, because, you know, I don’t see any service
of the original Order of Judge Hyman, and based upon counsel’s

assertion to me, as an officer of the Court, that he saw the

'situation on January 6th, he filed -- well, obviously he had

to send it to the Clerk’'s Office before then because they --
because the? filed it January 15th -- so I do find that the
motion is timély filed.

Now, so where we are is, Judge Cottingham, in 2010,
issued an Order of Dgfault. There was issues about notice of
this and so, i'm going to heér the Motion to Set Aside the
Entry of Default.

| MR. SNELL: Thank you very much, Judge.

COURT: And just one thing. And I appreciate -- Mr.
Biddle, I appreciatelthe‘fact that you are indicating to me
that Judge Hyman indicated he wasn’t lifting the default, but
it’s not in his Order, so I don’t have that in front of me,
and I appreciate'éhat it might be in the transcript, or what
he was saying, but I don’t have that in front of me, so I've
got to go — |

‘MR. BIDDLE: I understand that, Your Honor.

COURT: ---Based upon what’s "in front of‘me.

MR. BIDDLE: Your Honor, okay, no problem. I’‘ll make
my argument during the --- | |

| COURT: All right. Very good.

All right, go ahead, Mr. Snell.
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MR. SNELL: Thank you very much, Judge. And I meant to

say, this -- I got in this caée,'I guess early -- well,
\

—

previously there’Was a défault judgment against two
Defendants, Mr. Sokolovsky personally, and the America's
Source Consulting, LLC, and at the time I was hired to hélp
Mr. Sokolovsky, which we did, we had a ;— basically a motion,
ended up'vacating the judgment as to him, basically voiding
it, and so now he’'s out of the litigatioﬁ. We kind of thought
that was géing to be the end of it but there was some other
act1v1ty going on out of state that necessitated they hire me
to try to help Amerlca s Source Consulting, and that led us to
Judge Hyman'’s Order. And Judge, at the time we were before
Judgé'Hyman I didn’t -- I didn’t have all the information
about how America’s Source Consulting had been éerved, and I
really had -- I mean, .as best 1 could tell, 1obking at the
records,‘lt looked like somebody probably dropped the ball on
the end of America’s Source Consulting. Subsequently I found
out some additional inforﬁation{ and I've attached some
materials into the Memorandum and the Affidavit, and all the
attachments I’veiprovided £o Your Honor. |

Judge, when service was made it was made to the
registered agent for service of process for the LLC, and
that’s oné of these professional registration comﬁanies.‘ I
think it’s called.SeeNSearch. I received documentation last

week that the --"that the pleadings did go to the registration
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. company who then forwarded them on to an individual, who is

not a, we don’'t believe, a company officer or anybody
respons -- anybody with any responsibility, and in fact, was
somebody who was engaged in litigation adversarial to Mr.
Soko;ovsky, who I think was, at one point, a person with the
responsibility for the‘LLC. So basically, Judge,. the
pleadings never got -- back in 2008 or 2605, never got to
anyone connected with responsibility to the LLC. I think the
Plaintiffs did, procedurally, the correct thing, and.they
delivered the LLC portion to the registered agent, the
registered agent, however, turned them over to an individual
that was involved with, again, adversarial type litigation,
and thaE}s the reason why the LLC never filed an appearance,
or never filed an\answer back in 08 or ‘09, no one with any
rgsponsibiiity for the LLC operations, other than the
Plaintiffs, actually goﬁ ﬁhem, or were aware of the.case.
Judge, this is a case involving a suit over unpaid wages
and othef benefits, and I've attached material. There’s an
Affidavit from Mr. Sokolovsky. Numbér one, doesn'’t appear
that the LLC ever had enough employees to subject them to the
cause of’action that the Complaint was for. I think the
statute reduires five or more employees and the LLC never had
that many. Two, and there’s a series of correspondence that
the LLC was able to provide to me, indicating that there were

negotiations between the parties back in 2009, I believe, or
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‘2008,'indicating that the wages had, in fact, been paid, and

they’ve provided other documentation-indicating that all the
wages that would have been due have, in fact, been paid.

But basically, Judge, at this time we would feel that
any issue as far.as default would be improper to hold the LLC
to, and again, not fair, simply because they didn’t recéive

notice, and they didn’'t receive service. The Court has

.previbusly found that the service as to Mr. Sokolovsky, who

was alleged td be the principal, or the person in charge of
the LLC at the time, was improper, and ;hét he never recgived
theﬁ. That was Judge Culbertson’s Order ﬁrém earlier in 2014.
And we had Judge Hyman;s Order, again, holding that the
procedures to getAﬁhe-default against the LLC, as far as the
judgmeﬁt, were improper because no hearing and no affidavit,
and nothing filed.

What we think this shows is that the LLC had a --
basically had a good reason for not appearing or answering in
that no one.everlactually received the pleadings, and two, the
LLC woula have had a good meritorious defense, and number
three, of course these Plaintiffs, we don't believe, would be
any prejudice by lifting a default, just allowing us to Héve a
trial, and letting the Court decide the issues on the merits.

Thank you very much.

COURT; - All right, sir.

Go ahead, Mr. Biddle.
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MR. BIDDLE: Your Honor, I‘ll do these in reverse
order. My clients will be greatly pfejudiced. These wages
were earned back in 2008, and they’ve, quite frankly, been
through quite a lot. A person associated with this entity
did}‘in fact, recéive all of the documents. Mr. Sokolovsky
did, in fact, receive the documents. We were. -- they were
sent to him by UPS, and he»did receive them, which was not, at
the time, an appropriate manner of service, which was the
reason that he was deemed to have not been served,. but he did,
in féct, recéive’them. The purposes for which America’s ;
Source Consulting.—- their registered agent did receive them
in 2008. You know, it’s not my client’s fault that their
registered agent, that they picked, did something else with

them, you know. Mr. Sokolovsky had the documents in

accordance with the Amended Affidavit of Service in -- where
we sent to it him, again, in conjunction with -- by UPS, and
he received it sometime in -- you know, prior to the obtaining

of the default judgment in 2010, so he had ample opportdﬁity
for -- to know that the LLC was subject to this litigation,

and he chose not to. You know, the fact is that, regérdless,
America’s Soufce Consulting Agency was in default. They had

been in default ——>they had been in default in this thing for

_ six years, Your Honor, and the fact is -- or coming up on six

years, You know, the fact is, to come back and find that they

are somehow now not in default, I think would be beyond the
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statute of 1imitations. I mean, you know, they were fully
aware that America's Sourée Consulting was in default. You
know, . they got their choice of coming in and asking that the
default judgment be set aside. They didn’t come in to set
aside the default because they knew they couldn’t have that
argument, and of course, the Judge said at the hearing - of
course we_don’t have that transcript and you weren’t there -
but yoﬁ know, they -- the -- you‘kﬁow, they did actually
receive the documents, they didn’t respond, the manner for
service is sending it to their certified registered agent.

You know, what is a Plaintiff to do, make sureithat the
registered agent does what they are suppose to do under Law?

I meaﬁ, we served the registered agent, they know what they
are suppose to do. It’s incumbent upon the company to make
sure that they use that registered agent, and they receive it
it’é their responsibility that they do what they are suppose
to do with it. If they did something wrong with it then th;y
can sue that-registered agent for violations, or whatever they
didn’t do, gut the bottom line is, we did what we were suppose
to do, they received the documents, and now some five years
later they have not filed an answer, they were aware of the
documents, Mr. Sokolovsky got personal copies of the
documents, he knew America’s Source Consulting was involved in
this case, and now where we are at a damages hearing, now he

wants to set aside the default of America’s Source Consulting
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because he’s‘got that litigation looming up in Massachusetts
where he ultimately is going to be held personally responsible
because he owns that LLC, so that’s what this is all about.

I meah, Exhibit 5(2) to Mr. Snell’s document, is a
letter ffom SeeNSearch, LLC that says, "We received service of
process 10/20/2008 by a certified mail for both the above
entity and the individual." Well, the individual was |
détermined that that wasn’'t appropriate service, so we are not
asking for that. We want damages against America’'s Source
Consulting Agency. There’s no question, in his own document,
they received service on 10/20/2008. We filed an Affidavit of
Default, whenever that was; at some point after that, saying
that they had been served, and they didn‘t respond, and that
they were in default, and the Judge ordered them in default,
it hasn’t been.overturned. Your Honbr, they are in default.
We are entitled to our damages hearing, and we would request
it.

COURT: All‘right. Very good.

. MR. BIDDLE: Thank you, Your Honor.

COURT: Yes sir, Mr. Snell. Any brief reply?‘

MR. SNELL: No, Judge, I think I agree with everything
Mr; Eiddle said almost. I ﬁhink Mr. Sokolovsky leérned about
the -- basically no one with ény connection of responsibility

for this learned about the existence of this until 2013,

-according to his Affidavit.
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And Judge, the other thing I would say, it wasn’t until
after Judge Hyman'’s Order that I was able to learn that the
pléadings'never_made it to anybody with responsibility to the

LLC, I mean officially. I was kind of thinking we would go to

‘the registered'agent company and they‘would say, well, we

mailed them to somebody that would have had some level of
résponsibility, and it wasn’'t until after Judge Hyman'’s Order
Qe found the -- according to records, that the pleadings were
sent to this iﬁdividual involved with litigation, apparently
just would haye sat on them, or not done ‘anything with them.

And Judge, if I had had that -- I thiﬁk if we had had that

‘information at the get-go we probably would have incorporated

all that in;o'a prior motion. At the time everybody was
before Jﬁdge Hyman I don’t think anybody knew that.

Thank you, Judgeu |

COURT: All right. Thank you.

MR. BIDDLE: Your Honor, I have a copy showing Mr.
Sergey’s signature onva UPSs shoWing March 18th, 2010. Can I
show that to Your Honor?

COURT: Yés sir.

MR. BIDDLE: Thank you. This is where we provided this
because Judge Hyman asked me to send it to him with something
showing that he signed it - and that was where he had signed
fof'it in 2010 ;‘befofe he was going to grant me an order of

default, and that was the document that he had signed there.
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‘Bu;, again, UPS was not appropriate for service in that day
vand time ---

COURT: On a individual.

MR. ﬁIDDLE: ---According to the South Carolina Rules.

COURT: Right.

MR. BIDDLE: It is now, but in those times it was not.

COURT: All right, sir.

Yes sir. .

MR. SNELL: Very briefly. Just with regérds to the UPS
document Mr. Sékolovsky says it’s not his signature. UPS had
no other documentation as far as anything beyond ﬁhat notice,
but again,_Mr. Sokolovsky éays that that wasn’t the address
that he was at at the time, and not him.

Thank you, Your ﬁonor.

COURT: All right, sir. Very'good.

(LETTER AND ATTACHMENTS DATED MARCH 18, 2010, BIDDLE LAW
FIRM, MARKED PLAINTIFF'S EXHIBIT NUMBER 1, AND ADMITTED INTO
EV;DENCE.) |

COURT: = All right. All right, that documentation that
was provided by Mr. Biddle has been marked as Plaintiff’s
Exhibit 1 regarding this particular motion.

In this particulér motion the Defendant, America's
Source Consulting Agency, LLC has moved to set aside the entry
of default; and permit Defendant’s answer. This has caused

the Court to examine the original Affidavits of Service as
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filed in the Clerk of Court’s records, as well as Rule 4, and
Rule 60 in this matter,'as well as the information provided by
counsel, and their arguments. It’s clear from the arguments,
and from the documentation, including this letter from the -
registered agent for America’s Source Consultihg Agency, LLC,
that the Plaintiffs properly served the registered agent for
serviee. That was -- there’s no issue here about the matters
Judge Culbertson dealt with about UPS. I mean, under Rule‘4,
in existence in the time of service, a corporation cpuld set
forth a proper pefson, or entity, to receive service, which
they did, and they set up their registered agent for service
of process. It wes the Plaintiff’s responsibility; and duty,
to either serve an officer, proper officer, director of the
corporation or a registered agent for service that the
corporation set up. The Plaintiff didlso. They properiy
served the Summons and Complaint on the registered agent for
service of process, and that is reflected in the documentation
in the Clerk.of‘Cburt:s file. Thereafter, Mr. Biddle properly
filed his request, his Affidavit of Default and Request for
the Entry of Default - and I believe which he amended also -
but thefeafter Judge Cottinghem, in his Order of May 19,

2010 - and it‘s filed with the Clerk of Coﬁrt May 24, 2010 -
ordered that the befendent, America’s Source Consulting
Agency, LLC was declared in-default based upon the

documentation in the Clerk of Court’s file, and I do find that
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that was proper, they were properly served, and they were held
in default by Judge Céttingham in 2010.

In looking at Rule 60 I do not find that there is any
exception in Rule 60 that allows the Order of Default by Judge
Cottingham to be set aside. There is nothing wrong with the
actual service of the Summons and Complaint on the registered
agent fbr service of process. Thét's what we have to look at,
was that actual sefvice done proberly. Obviously Judge
Culbertson found, in accordance with the Rules at the time,
that the service on the individual was not done properly
according to- the Rules,.but this service in 2008, as so found
by Judge Cottingham in 2010, was proper under the Rules at &he
time.  The Rules allowed for the service on the registered
agent in the éervice of process, and the Plaintiff did so.
There’s nothing Wrong with that service of process, therefore
there is nothing in Rule 60, or any of the case law that
emanates from Rule 60 of which there are many, numerous cases,
that the Court is aware of, but there is nothiné in that that
would indicate when you have absolute, proper correct service
of process on the registered agent of process that would
excuse and allow the setting aside of the entry of default.
The fact that thé agent, registered agent for service of
process may, oY may not have.done anything wrong - we don’t
know that, and that’s not been provided to the Court, there'’'s

an allegation, but there’s no proof of that - that doesn’t
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change ﬁhat the Plaintiff did what they were obligated to do,
and properly did, therefore, I deny the request of America’s
Source Consultipg Agency, LLC to set aside the Order of
Default as issued by Judge Cottingham in 2010, having found
that service is proper, and that there is no avenue to -- of
relief under Rule 60, as set forth under Rule 60 and the case
law that emanates from that Rule.

All right, therefore, we are here then -- and I'll be

glad to hear from you, Mr. Snell, if you have an issue, but

.the Plaintiffs have requested a damages hearing, and it was so
|

placed on ;he roster, as noticed by you, and noted by the
Clerk of Coﬁrt. There had begn no ruling on your Motion to
Set Aside the Entry of Default, however, so what is the
position of America’s Source Consulting Agency, LLC at this
time? |

MR. SNELL: Judge, I think if -- at this point I guess

.the question is, do you go forward on ---

COURT: All right. Yes sir, I’m asking you, are you
prepared to go forward? ”

MR. SNELL: We are -- we are ready.

COURT: All right. Very good.

All right, so, Mr. Biddle, you want to go forward with
your hearing on the damages then? |

MR. BIDDLE: Yes sir.

COURT: All right. Very good. I’1ll be glad to hear

!
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from you then.

MR. BIDDLE: Thank you, Your Honor. Plaintiff calls

Anita Bacchi to the stand.

COURT: All right. Please come around to be sworn,

Ma’aﬁ.'l . ‘ ‘ . | |

” " ANTTA BACCHI, being first duly
sworn, testifies as follows:
DIRECT-EXAMINATION BY MR. BIDDLE:
Q.‘  Ms. Bacchi, please explaiﬁ to me what America’s éource
Consulting Agernicy was.
A, Wé were a temporary étaﬁfing agency, and we staffed
pharmacists,and pharmacy techs, and we handled six states.
Q. Okay. .And h§w many eﬁployees did America’'s Sodrce
Consulting Agency have?
A. We had about sixty-five at any given point in time,
depending, because ﬁhey -- it’s a teﬁporary étaffing service
it would fiuétuaté. " The people that Qere in the office, at
one,poiﬁt in time we had the three people up in the Boston

office, and myself and Kristine Lomas in the South Carolina

office.

Q. ' Okay.  How many offices -- there,were'just the two
offices? -

(AL Yes sir.

Q.l Okay.l And we are here today requesting a damages

hearing for wages that you didnft\receive;'is that correct?

47




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

' ANITA BACCHI - DIRECT BY BIDDLE ° - 28

A. Yes sir.
Q. Okay.  Tell me what your income, or your wages or

compensation was at the time associated with America’s Source

Consulting and what your position was?

A. I started out as a Territory Manager when I first
‘ ' 2

- started there, and I worked my way up to Director of Pharmacy,
and then when they closed the Boston office I was promoted to

' Vice-President of Operations.

Q. Okay. And did you have an annual'salary, or what was
your starting salary, or at that time -- I guess, really, the
time at issue was, what was your salary at the time you were -
A. My ending salary was Seventeen Fifty a week, One

Thousand Seven Hundred and Fifty Dollars a week.

Q. Okay.
A. That was gross.
Q. That was gross. Okay. And do you have any

documentation that would ﬁerify your payments at that rate?
A. There is payroll from paychecks that I provided.
' MR. BIDDLE: May I approach, Your Honor?
COURT:‘ Yes sir. |
MR. BIDDLE: Let me identify -- mark these for
identification.
MR. BIDDLE: Can we just do it - as a package, Your

Honor?
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COURT: Make sure Mr. Snell has seen them.
MR. BIDDLE: You want to do -- how do you want to do
them? Do you want to do it as a package, you want to do it as

COURT: " It would probably be -- if she’s going to be
talking about'themlit would probably be easier to mark them
one at a time so that it’s clear what she’s talking about.

MR. BIDDLE: Okay.

(asca SEVERANCE PACKAGE FOR MS. BACCHI MARKED

PLAINTIFF’S EXHIBIT NUMBER 3, FOR IDENTIFICATION,)

(COMPENSATION REPORT MARKED PLAINTIFF’S EXHIBIT NUMBER
4, FOR IDEﬁTIFICATION.)
| (EMPLOYEE HANDBOOK MARKED PLAINTIFF’S EXHIBIT NUMBER 5,
FOR IDENTIFICATION.)
(06MPENSATION REPORT MARKED PLAINTIFF’S EXHIBIT NUMBER
6, FOR IDENTIFICATION.) |
| COURT: Just make sure you identify them by document
number when you are télking about them, Mr. Biddle.
. MR. BIDDLE: Yes sir.
Q. I have what has been marked as -- I'm‘going to give you
what’s been marked as Plaintiffﬁs Exhibit Number 4. Can you
tell me what that is? |
A, That’s the paychecks when they -- when Paychecks does
your payroll, they give you a report.

Q. Okayﬂ -And just, what is Paychecks?
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A. Paychecks is the payroll service that we used.

Q. Okay. So that's a company?

A, Yes 'sir.

Q. Aﬁd what does that show as your earnings for that
period?

A, Seventy -- Seventy-Two Thousand Seven Hundred and Fifty
Dollars.

Q. Okay. What does iﬁ show as your -- does it show a

check amount?

A, ‘The check amount is One Thousand Seven Hundred and
Fifty Dollars, and that’s weekly. -

Q. Okay. And then I’'m going to show you what'’s been
marked as Plaintiff’s Exhibit Number 6.

A. I'm sorry. That Seventeen Fifty was after deductions.

I just saw that. No, it says gross. Never mind.

Q. Okay. And those ;ime_periods are what, on those
documents?

A. These are weekly pays.

Q. Okay. And what is the period of time that we are

‘dealing with?

A. From 12/28/2007 to. 1/18/2008.

Q. 6kay. And when did you become severed from America’s
Source Consuiting Agency?

A, It. was in 2008, and he -- it was Super Bowl Sunday, he

sent me an e-mail.
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Q. .Okay. Show mé what is -- or explain to me what’s been
marked as Plaintiff’s Exhibit Number 5.

A. A Thié is our Employee Handbook. That was made up in
Boston by Chrissy Scatini.

Q. Okay . Awho is Chrissy‘Scatini?

A. Chrissy Scatini was the Director of Operations at that

point in time ---

Q.  All right.
A, ---When we still had the Boston office.
Q. Okay. And then the last document. Who prepared those

documents that you have in front of you?

A. The compens -- Payroll Compensation Report was prepared
by PayChecks,vwhich was the payroll company, the Employee
Handbook was prebared by Chrissy Scatini ---

Q. Okay; |

A. + ---Prior to her leaving the éompahy. That actually was
a carry-over from when the company first was foundéd back in

2001. And this Severance Package was prepared by me.

Q. Okay. So the -- explain to me the amount -of time that

you didn’t get paid for, that you are ‘asking to be paid for.
A. - I'm asking for what -- I'm asking for what is owed to

me according to the company handbook ---

Q. Okay. .
A. ---Which is, when you are severed from the company that
you get -- for my amount of time there I was working with the
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company I was entitled to one month’s salary, and my unused
vacation pay. Now, I figured that out as -- because at one
point in time I was at a lower pay grade than I was at -- when

the company ended, so I did three weeks at the lower portion,

- and six weeks at the upper portion, because it’s not fair.

Q. Now, have you been as a, you said a manager of the

company for the South Carolina office. Were you involved in

. paying other people who had received severances from the

company?

A. There were temporary employees,vso the only one at that
peint in time whénrwe splitbwas Kristine and myself. When he
said that our services were no longer réquired he was bringing

the office to Pennsylvania so that his new wife could handle

‘it.

Q. 'Okay. Were you aware of any other employees in the
company receiving severance packages?
A. No.

Q. Okay. Through the history from the -- had you ever

discussed severance packages with Chrissy Scatini?

A. With Chrissy,'when I asked her about the Employee

Handbook.Chrissy had turned around and sent me an e-mail - I

‘had sent it to her and -- you know, asking her, and she had

sent me an e-mail saying that the Handbook is as she wrote it.
Q. Okay. - So there was no changes in any of those items;

is that correct?
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A. No.

" Q. Okay. So, the document that you’ve described as the

Severance Package, what number is that? Plaintiff’s Exhibit?

A. Five.

Q. That’s'this document; is that correct?

A. dh no. I thought you were talking abéut the Employee
Hanabook. | |
Q. This document, thé Severance Package.

A. Oh,thatu  I'm sorry. That‘is Exhibit 3.

Q. - Okay. Tell me what Exhibit 3 shows for you in terms of

what you are asking the Court to grant you damages of.

A. One month’s salary at Nine Thousand Seven Hundred and
‘Seventy-Eight Dollars ---
Q. Okay.

A. ---Threé weeks of vacation pay paid at One Thousand Two
Hundred and Fifty Dollars, and six weeks vacation pay at One
Thousand Seven Hundred éhd Fifty Dollars, for a total of
Twenty-Four Tﬁousand Twenty-Eight Dollars.

Q. - Okay. And that’s based on the information contained in

the Employee Handbobk; is that ‘correct?

A.  Yes sir.

Q.  And that was the terms -- that Handbook governed the
terms of your employment ---
A. Yes.

Q. ---At all times that younwere present there?
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A. Yes.
Q. Okay. And you were paid these amounts in accordance

with your contract with your employer; is that correct?

A. Yes.
Q. Okay. Now, the compensation reports that are attached,
or there, show how much you paid -- you got paid, and received

as an’employee for that entity; is that correct?

A. Yes.

Q. Okay. Now, you also are asking for treble damages in
accordance with the South Carolina Statute; is thét correct?
Yes sir.

Okay. Now, these wages were from how long ago?

From 2008. .

Okay. And what year is this?

This is 2015.

.Okay. So it’s been approximately six and a half years?
Yes.

Okay.' And are you asking the Court to grant you an
attorney’s fee ---

A. Yes sir.

Q. ---In accordance with this.
A. Yours, and my attorney’s fees from up in Boston of

having to track him down.
Q. Okay. So you also have engaged an attorney in Boston

to chase ---
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Yes sir.
---To chase these wages; is that correct?

Yes sir.

o » o P

Okay. And do you know how much those attorney’s fees

are in Boston?

A. I*think it’s like Forty Thousand Dollars, something
-like that.
Q. . Did you ask -- you would be asking the Court to pay his

fees, whatever they are ---

A. Yes sir.

Q. . ---And we'’ll have him do an affidavit; is that correct?
A. Yes.

Q. Okay. And so if it’s Twenty-Four Thousand Oh Twenty-

Eight are you asking for any interest if it’'s available?

A. Yes sir.

Q. Okay. From the date that the wages should have been
paid? |

A. Yes sir.

Q. Okay. Are there ény other damages that you are asking

for in conjunction with this matter?
A. Well, because of him I -- because of this I lost my

house and my car, but I don’t think I can do that.

Q. Okay. And -- okay, anything else you can think of ?
A. I'd like it to be known that when we first ended he
turned around and reversed the -- our last paycheck, on both
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myself and Kristine, and we had to go. after him with -- the
State of South Carolina penalize —; gave him a penalty, and
he had to pay it.

Q. bkay. Okay.' But these are the wages that you are

asking for in conjunction with this lawsuit; is that correct?

A. . Yes sir.
Q. Okay.
MR. BIDDLE: I have no further questions. Please

answer any questions Mr. Snell may have.

COURT: Crosé—examination.

MR. SNELL: Thank you. Thank you so much.
CROSS-EXAMINATION BY MR.. SNELL:
Q. Just -- I want to make sure I understand. You were --
you wereipaid up through your last week of employment;

correct? You got your last paycheck?

A. . Yes. And then he reversed it, and then he had to give
it back.
Q. Okay. All right. So as far as -- basically, as far as

you know, all wages were paid to you, and it’'s simply a

severance and a vacation?

‘A. Yes.

Q. And is it your understanding that’s also the same
situation that Ms. Lomas is in?
A, Yes.

Q. And at the time, back in 2008, isn’‘t it true you
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actuélly had a lawyer to help you in some negotiations with
America’s Source? Did you have Mr. Biddle back in 2008 help
write some letters for you?
A. I'm sofry. What?
Q} - Did you ---

MR. BIDDLE: Your Honor, objection. His -- I believe

his -- he can only address the issue of arguing about the

damages. I don’t think he can really get into other issues.

COURT:  Well, I don’'t know if it’s going to affect the
amount of damages or not.

Obviouslyﬂ Mr. Snell, you understand you are in default.

- You can attack the amount of damages, not-the liability. You

are he?e to attack damages, so if that cross-examination is
for the purpose of negating, or reducing the amount of damages
I'll be glad for you to proceed.

MR. SNELL: And Judge, just a line of questions
regarding the portion that is séverance.

COURT: Ail right, sir. Go ahead.
Q. And Ms. Bacchi, did yOu -- I just want to know, did
yo;, back in 2008 did you have Mr. Biddle help write a letter,

he wrote some letters for you about your -- about this issue?

A. I know he wrote the letter in regards to the fact that

‘'he reversed the paycheck, and that he want -- that Sergey

wanted to -- wanted us to do a bunch of stuff that he

specifically turned around and told us not to do when he -- he

'
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told us that we weren’t allowed to do anything, and then he

turned around and sent -- had a lawyer send a letter saying

’ that,,well, why didn't you do payroll.

Q. Is it your understanding that there was an offer from

the. lawyers, through the lawyers, to offer you the four weeks
\,

of severance package in exchange for kind of winding down the

Myrtle Beach office?

A. No. All that was suppose -- all they offered us was

that they would pay us our hourly wage. We were never --

. geverance package was never mentioned to anybody.

Q. All right. So based on your understanding there was
never a -- was there ever a request to turn over the company
reporﬁs and other documentations by a certain time?

A. Yes; which we did.

Q. Okay. All right, so as fa: as your understanding
everything that the company asked you to do through the
lawyers, to wind down the office, you did everything
satisfactory for the company?

A. Yes.

Q. Okay. And did the company give you any reason for not
paying the severance, since they told you they would if you
wound the compahy down? ,

A. They never told us that they would pay it once they

wound the company down. Severance was never spoken about on

their behalf.
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Q. - All right. Are you aware of the cdrreséondence'---
MR. SNELL: And if I may approach? | |
- COURT: Yes sir.
MR. SNELL:  ---Dated February the 5th?

MR. BIDDLE: Yes, that’s fine.

Q. That letter dated February the 5th, 20087
A. This is not for severance. This was -- what they --
they were talking about was that they wanted to -- they just

wanted us to turn around and pack up the office.

Q.° ‘All right. Now.I know in the letter -- I know in the
seéond parégraph - the las -- the first sentence is
underlined f-i

A, Uhihuh findicating positive)

Q. ---And that specifically references four weeks of

transition and séverance pay; correct?

A, No. They never paid that. |

Q. | If I understand correctly though there was a -- the .
létter from the company lawyer to your lawyer references the
steps he needed to take to géﬁ the severance pay; correct?
A. I'm sorry?' I'm éorry. I'm reading and I didn’'t ---

Q. I'm éorfy. ~This letter, thié February 5th letter from

‘the Company lawyer- to your lawyer, states the steps that need

to be undertaken in order for you to receive the transition or
severance pay; correct?

A. That's what it’s looking like.
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\

',MR; SNELL: And Your Honor, I think by stipulation we
would offer this February 8th letter into evidence..

COURT: Ali right. Well, Have‘the Court Reporter mark
it, “

(LETTER DATED FEBRUARY 5, 2008, MARKED DEFENDANT'S
EXHIBIT NUMBER 1, AND ADMITTED INTO EVIDENCE.)

Mﬁ. SNELL: And Judge, by agreement we’ve got a second
letter from Mr. Biddle dated Febfuafy 5th, 2008, as
Defendant’s Exhibit 2.
| COURT: All right. A

(LETTER DATED FEBRUARY 5, 2008, MARKED DEFENDANT'S
EXHIBIT NUMBER 2, AND ADMITTED INTO EVIDENCE.) |

COURT: All right, so Defendant’s 1 and 2 are in
evidence without objection.

Regarding tﬁé Plaintiff’s exhibits that were offered,

they were -- what were the numbers?

MR. BIDDLE: Three, four, five and six, I believe, Your
Horor.

COURT: All right. Is there any objection to those,
Mr. Snell? |

MR. SNEhL: Judge, as far as -- if I understand

correctly one exhibit has --- (

COURT: Well, how about look at them and see -- and
look -- go ahead and grab three, four, five and six. Tell me

if you have any 6bjection to any of them.
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MR. SNELL: Judge, as far as Number 3, I’'m not sure if
the witness was able to lay a foundation, or describe -- if
I -- well --- |

COURT: All right, so you object to Number 3?

MR. . SNELL: Number 3, yes sir.

COURT: All right, sir, how about 4, 5, and 6?

MR. SNELL: No objection.

COURT: All right, so 4,-5; and 6 are in evidence,
without objection.

Plaintiff’s 3, you will need to cover that more

particularly in redirect, Mr. Biddle.

MR. BIDDLE: No problem, Your Honor.

(PAYROLL REPORT MARKED PLAINTIFF’S EXHIBIT NUMBER 4, AND
ADMITTED INTO.EVIDENCE.)

(EMPLOYEE HANDBOOK MARKED PLAIN’i‘IFF’S EXHIBIT NUMBER 5,
AND ADMITTED INTO EVIDENCE.)

(E-MATIL MARKED PLAINTIFF’'S EXHIBIT NUMBER 6, AND
ADMITTED INTO EVIDENCE.)

COURT: Go ahead, Mr. Snell.
Q. All right, Ms. Bacchi, I just want to make sure. 8o
based on these two letters, if I may ---

MR. SNELL: And if I could offer them. They are not
stapled tégether.
Q. It-looké like at that'time youf lawyer and the Company

lawyer were engaged in discussions as far as how to get you
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the four weeks of severance; correct?
A. ' Well, just because you offer it doesn’t mean it has to

be agreed upon, you know.

Q. Right. And it’'s my understanding that back in 2008,

although there was letters -: the correspondence exchange as

far as how you could become eligible for the severance. That

was never -- never occurred; correct?
A. I'm sorry.
Q. I understand, based on -- back in 2008 the

cdrfespondence between your lawyer and the Company lawyer
indicates the steps that needed to occur in order for you to
be eligible for severance} would you agree with that?
A, - I did. I packed up the office, Kristine and I both
packéd up the offiee, and we sent it to where it was suppose
té be. There’s no reason why I should be not cohpensated for
the amount of severance that is set forth in the Employee
Handbook.
Q. . bo4you have any type of documentation or record
fegarding your compliance with ghe agreement worked out
between your lawyer and the Company lawyer regarding the
severanée?
A. There was never any agreement.

MR. SNELL: All right. Thank you.

If I may approach I’'ll get those ---

COURT: Yes sir.
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MR. SNELL:  And, Judge[ if I may staple thése ---

COURT: Certainly. That’s fine.

MR. SNELL: And no other questions7

" COURT: All right. Go ahead, Mr. Biddle,

MR. BIDDLE: Okay. |
REDIﬁECT-EXAMINATION BY MR. BIDDLE;
Q. You said~thére was no égreement. We were communicating
back and forth - I believe it was Ms. Amy Jenkins - and I; is
that.correct?
A, Yes.
Q. -OKay. And iﬁ you would, read the lést -- hang on.
This letter is miss&ng a page of mine.

MR. BIDDLE: Do you have the third page‘qf my lettex?
There it 1is. ' |
Q. If yoﬁ would, read that paragraph at the top of that
last page for me.

COURT: - What document are you ---

'MR. BIDDLE: I'm sorry. This is the Defendant’s 2.
This is‘my letter to Ms..Amy Jenkins --- .

COURT: All right.

MR. BIDDLE:: - ---Dated February 5th.

COURT: Go ahead, Ma'’am.
A. Okay. This is from Biddle Law Firm to Amy Jenkins.
"Based on the information provided to me by my clients

regarding vacation and severance pay Mr. Sokolovsky is wrong.
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I am in possession of an ASCA Employment Manual and it clearly
shows the ability to accrue vacation, how much per year, as
well as a severance pay policy. I will provide this document

to you under separate cover."

Q. So, did we ever enter into an agreement with Amy
Jenkins?
" A. No.
'Q. Okay. Do you recall what actually happened with Amy
Jenkins? H
A. ' Yes.  Actually when we turned around and sent her this

she said that she was no longer representiﬂg the client due to
lack of payment.

Q. Okay. So we never finished doing whaﬁever the
tfansaction was with Ms. Jenkins; is that correct?

A. Cofrect. |

Q. Okay. Now, with respect to Item Number Three, you

created this document based on what your one-month’s salary

was?
A. Right.
Q. And please, for me, pull out of what'is marked

Plaintiff’s Exhibit Number 5 and let’s discuss ;he items of

where you came up with the unused vacation time and ‘the

severance from your Employee Manual.
A, Okay.

Q. Give me that calculation of how you arrived at those
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numbers for me.

A. On the last page of the Employee Manual it says,
"Vacation. Company will grant two weeks vacation per -- paid
péf calendar year paid vacation time after one year of
service. After five years of service you wiil be granted
three weeks per year thereafter. Aftér ten years of service
you will be granted four weeks per year theréafter. All
unused vacation time'may bé carried.over from previous years,
or may be éashed in for the monetary value at the end of the

yéar. In the event of termination all unused and/or accrued

vacation time shall be reimbursed at that time equal to the

monetary cash value.

Q. Okay. . And how long did you work for the company?

A. I started work 'in ‘01, in, I want to say June or July.
Q: Okay. So you worked for more ﬁhan five)years?

A. Yes. As a matter of fact, on my five-year anniversary

the Company sent me on a cruise, completely paid.
Q.  Okay. So -- so you had -- so ori your calculation you

had two years carried -- two weeks carried over from the

'previous year when you were making Twelve Hundred and Fifty

Dollars; is that correct?

“A. Yes sir: Because I felt that it was unfair to

calculate everything at my rate of pay when some of the

¢

vacation time came from before that.

Q. Okay. That makes sense. And then the three weeks was
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after your five years; correét?

A, Yes sir.

Q. Okay. And then -- and then the four weeks for your
severance; is that correct?

A, Yes.

Q. All right. And that's on the very last page of the
EmployeeaHandbook? |

A, The Employee Manual.

Q. And aéain, that was subject to -- that was the document

~ ’

that were all the terms and conditions of your employment ---

A. Yes,

Q. ---At ASCA?

A. This is our Policy and Proceduré Manual.

Q. Okay. And that's the grounds for the calculation of

this severance package ---

A. Yes.

Q. ---Is the one-month’s salary?

A. Uh huh (indicﬁting positive)

Q. Is that one-month salary listed in there as a
severance?

A. Yes. I‘'m trying to find it.

Q. Sure.

A. Here it<is.

Q. Okay. What page? There it is. It’s under Reduction
in Force.
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A, Yes. It's not exactly where I would have put it.

Q. - But what does it say?

A, "In the event of reduction in force of salaried
employees a severance package of one-month’s of employees’

salaries and any'unused vacation time shall be paid upon

termination."’ : i
Q. | Okay. And that says "...paid upon termination"?
A. Uh huh (indicatiné positive)
Q. 6kay;‘ And you were terminated in 20082
A. 'Yes sir.
Q. Okayr And have you been paid that?
A. No.
Q. " Okay. And is thaé the.calculation for your damages on

that form?

A. Yes. ’

Q. Okay. And is that where you receive -- and all of
those calculations came from your pay stubs associated in
conjunction with this Poiicy and Procedures -- or Employee
Handbook; is that correct?

A. Yes.

Q. -Okay. - And you are asking - you are asking for
attorneys’ fees ---

A. Both yours and thg attorney up in éoston.

Q. Okay. And that’s in accordance with the South Carclina

Payment of Wages Statutef is that correct?

I
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-> F)‘ PO

A. Yes.

Okay .
A. I'm also asking for treble damages, and interest.

MR. BIDDLE: Okay.

And at this time, Your Honor, we would like to introduce
Exhibit Number 3. I believe we’'ve ---

COURT: Any objection?

MR. SNELL: .Judge, I just-want to -- I just want to
make sure. If I understand correctly it’'s being offered as a
summary of testimbny ---

MR. BIDDLE: That’s correct.

MR, SNELL: —-7That the witness was to go through ---

COURT: Yes. |

MR. SNELL: No objection.

MR. BIDDLE: Okay. Thank you.

COURT: It’s in evidence then without objection.

(SEVERANCE PACKAGE MARKED PLAINTIFF'S EXHIBIT NUMBER 3,
AND ADMITTEb INTO EVIDENCE.)
Q. | And you aré asking for treble damages based on the

statutory requirement ---

A. " Yes.
| Thank you.
---And interest.
Yes. |
Paid from -- back from 2008.
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Q. Okay.

MR. BIDDLE: No further questions, Your Honor.

COURT: Anything on those other questions asked by Mr.
Biddle?

MR. SNELL: .' Nothing further, Judge.

COURT: All right.

You may step déwn, Ma’am.

All right, next witness, sir. ‘ '

MR. BIDDLE: - Plaintiff calls Kristine Lomas, Your
Honor.

COURT: Please come around, Ma'am.

KRISTINE LOMAS, being first duly
sworncitestiﬁies as‘follows: | |
DIRECT-EXAMINATION BY MR. BIDDLE:

Q. Ms. Lomas, in front of you is what I believe has been
marked as Defendant’s Exhibit Number -- I’'m sorry --
Plaintiff’s Exhibit Number 5. Is thét the Empldyee Handbook

upon which you, in your employment with ASCA, was based on?

‘Af Yes.

Q. That’s the Policies and Procedures?

A. Yes.

Q. - You are familiar.with it?

A. Yes.

Q. "You are also familiar with the severance provisiéns in
that? | o
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provides for a one-month salary upon termination ---

A. Yes.

Q. ~Okay. Are you familiar with the proﬁiéion that

A. Yes.

Q. ---As well as any unused vacation time?

A, Yes sir.

9. .Okay. I'ﬁ going to give you what I‘'m going to have
marked as Plaintiff’s -- you want to-go ahead and do 2?

COURT REPORTER: I'll go back to 2.

MR. BIDDLE: All right. We'll take 2, and I'm going
to staple this one and theh make this one whatever the next
one. ’ ’
" COURT REPORTER: - Seven.

MR. BIDDLE: Plaintiff’s 7.

MR. SNELL: No 6bjection as to Exhibit 2 as a summary
of the witness’s testimony, and as soon as a foundation is
laid for --- |

MR. BIDDLE: Okay.

COURT: All right. Very good.

'(ASCA SEVERANCE PACKAGE FOR MS. ﬁOMAS MARKED PLAINTIFF'S
EXHIBIT NUMBER 2, AND ADMITTED INTO EVIDENCE@)

(COMPENSATION REPORT FOR MS. LOMAS MARKED PLAINTIFF’'S
EXHIBIT NUMBER 7, FOR IDENTIFICATION.)

Q. I'm going to ask you if you can identify for me what'’s

been marked as Plaintiff’s Exhibit 7.
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A. It’s the payroll records.

Q.i - - Okay. And what did that show your payroll check amount
as?

Aﬁ Six Hundred Dollars per week.

Q. | Okay. And is that what yqﬁ recéived at all times that

you were employed ---

“A. Yes.

Q. ---With ---
Okay. And you heard the testimony regarding the
discussions regarding Amy Jenkins at Nelson Mullins and‘my

office when you -- you and Ms. Bacchi were terminated. Weré

there any discussions regarding times and points at which you

were -- some things that you were suppose to do in order to
get your sever;nce'péckage? |

A. No.

Q. | Okay. Were you in?olved in that negotiation? Were you

aware of that negotiation, or whether there were any

agreements associated with that?

A. No.

- Q. Okay. At the time that you were an employee there you

said you made Six Hundred Dollars a week; is thaﬁ correct?
A.  Yes. |

Q. aAnd when you'were terminated you did not receive your
last paycheck; is that correct?

A. That’s correct.
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Q. Or it was reversed by ---
“A. Correct.
Q. Okay. And at that time you filed an action, ultimately

got that returned?

A. Yes. -

Q. Okay. And so you are asking the Court to grant you, in
accordance with the Employee Handbook, your.one-month's
severance of Twenty-Four Hundred Dollars; is that correct?
That'’s correct.

Okay. And then your unused vacation of two weeks ---
Yes. ‘

---Of Twelve Hundred Dollars ---

Uh huh (indicating positive)

© » 0 ¥ o ¥

---For a total of -- severance package of Thirty-Four

Hundred Do;lars in accordance with the handbook?

A. Thirty-8ix.

Q. Thirty-Six Hundred -- I'm sorry.

A. That's okay.

Q. And then you are asking the Court to grant you

attorneys’ fees and costs?

A. Yes.

Q. Okay. In both this action here as well as in
Massachusetts?

A. Correct.

Q. Is that correct? You are also asking the Court to
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grant you trebie damages ---
A. - Yes.
Q. ©+ ---Accordance with the statute. You are also asking
him to grant'yog any interest that would be available from the
timeAtHese wages Qere due and owing; is that correct?
A. :That's correct.

MR. BIDDLE: And at this time I would likefto-introduce
those items into evidence.

COURT': What number is ---

MR. ﬁIDDLE; These are Plaintiff’s 2 and Plaintiff’s 7.

CQURT: Any objection to Plaintiff’s 2 and 7?

MR. SNELL: No objection.

COURT: All- right.

(AsSca SﬁVﬁRANCE PACKAGE FOR MS. LOﬁAS ADMITTED INTO
EVIDENCE AS PLAINTIFF’Q EXHIBIT NUMBER 2.)

(COMPENSAfION REPORT ADMITTED INTO EVIDENCE AS
PLAINTIFF’S EXHIBIT NUMBER 7.) /

MR. BIDDLE: And those are the qﬁestions that I have
for her, Your Honor.

| COUﬁT: All right. Cross-examination.

CROSS-EXAMINATION BY MR. SNELL:
Q. 'And Mé. Lomas, America‘’s Source was an employment
staffing company; correct?
A. Correct.

Q. What was your job there?
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A. I was the Director of Operations. I ran payroll,

filing, correspondence, scheduling.

Q. All right. And the employees -- the people staffed,
they wouid be employees of the pharmacies; is that correct?
What kind of employees did you staff?

A. They were pﬁarmaqists;' They worked for -- they were
temporary emplpyees that worked for ASCA, and they were
staffed;in pharmacies throughout the Eastern Seaboard.

Q. All right, how many -- how many actual people worked at

the America’s Source office, in South Carolina?

A. Just Anita and myself.
Q. Two employees?
A. Yes.

MR. SNELL: Thank you. No othér questions.

COURT: Okay. You may step down, Ma;am. |

Is there any redirect?

MR. BIDDLE: No, Your Honor. Thank you.

'COURT: You may step down, Ma’am. .

MR. BIDDLE: Your Honor, I have an Affidavit of
Attorney’s fees from the attorney up in‘Massachuseﬁts ---
’ COURT: All right, sir. You want to mark that, please,
and show it to Mr. Snell.

MR. BiDDLE{ ---And with respect to my fees, Your
Honor, I would simply ask for a reasonable fifteen percent,

Your Honor. If you would like for me to provide an affidavit
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I1'11 be glad to do so.
COURT: All right.
MR. SNELL: And Judgé, just with regard to attorney
fees S
COURT: Yes sir.
| MR. SNELL: ---And I always hate objecting -- I think

it’s an Affidavit from an out-of-state lawyer. I haven’t had

a chance to look at it before today, but just looking at it
looks like a lot of it is not related.

COURT: All right. Is it itemized?

MR. BIDDLE: It is. Some of it is regarding.this
litigation, and it looks like that -- that litigation -- I
tell you what, how about if I get him. to do an invoice
regarding this litigation and not to that oﬂe.

COURT: Well, I think it would need to be specific as
to this parficular'litigation, any help that the Boston
counsel had regarding this particular ---

MR. BIDDLE: Okay.

COURT: ---What I'm going to -- well, let’'s get --
we'1l get to that in just a second. R

MR. BIDDLE: Okay.

COURT: Any further e&identiary presentation by the
Plaintiffs? |

MR. BIDDLE: No sir. That’s‘the Plaintiffs’ showing,

Your Honor.

it
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'~ DEFENDANT'S SUMMATION (SNELL)

COURT: ~ Witnesses on behalf of the Defendant?

MR. SNELL: None, Your Honor.

‘ COURT: All right. Very good. Any brief argument you
need to make, Mr. Biddle?

MR. BIDDLE: No, Your Honor, other than I believe that
these ladies are entitled to their severance, they are
entitled to these wages. They’ve been waiting for quite some
time. We'’ve been through this a number of times, and quite
frankly, at every turn they’ve been ham-strung, and I think
they deser&e it, and we would ask the Court to grant them what
»they’ve‘asked for, including the treble damages, the
attorneys’ fees, costs, and the interest, Your Honor.

Thénk‘you.

" COURT:  All right. And Mr. Snell, any argument?

MR. SNELL: Judge, I just -- I don’'t believe there’s
been a proéer showing made that the Plaintiffs would be
eligible for any trebling of damages; I think that requires

five or more employees. The evidence is -- and it’s a

staffing compahy. They are placing other employ -- they are

placing people ét other locations. We’ve got no records
indicating -- and basicaily the evidence is that America’'s
Source had two employees in this office, and that was two in -
- only two we have here, so we don’'t believe trebling would be
appropriate, and based oﬁ the correspondence with regard to

Ms. Bacchi - I apologize to her if I'm mispronouncing it - we
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don’t believe that the Plaintiff would be entitled to the
requested damages or the severance pay.

Thank you very much. |

COURT: All right. You are talking about the number
of employees. I don’'t see that definition rgstriction in 41-°
10-80,‘which.is the provision for the --- |

MR. BIDDLE: It’s not there, Your Honor.'

COURT: ---Penalties. Where mighﬁ it be?

MR. SNELL: I believe it’'s under -- it’s either under
10 or 20. It's the first part of .the chapter ---

COURT: All right. Hold on a second. Let me look at

" that then.

Okay. 41-10-10 is definitions, and it . only defines
employer and wages‘invthat‘paragraph, so let’s -- you said 20?

MR. SNELL: Judge, I know it’s at the top and I
apologize. I had it printed out and I can't find it.

COURT: Okay. Well, let me -- I'll -- we’ll keep

' looking here. That’s the applicability of the chapter, is 41-

20.

All right, here we go, Applicability of the Chapter:

AThe‘chapter applies to all employers in South Carolina, and it

applies to'eﬁployers of domestic labor in private homes, and
number two, employers employing fewer than five employees at
all times during the preceding twelve months. COkay.

All right, Mr. Biddle, what about his argument that the

N
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chapter applies to all employers in SouthVCarolina except it
does not apply to domestic labor in private homes, and
employers employing fewer than five employees at all times
during the preceding twelve months?

" MR. BIDDLE: Your Honor, I believe her testimony was
they had over sixty employees. I can bring her up fof
rebuttal testimony regarding how they were paid, but my
understanding is, they were paid by ASCA, and not by the
pharmacies, so they were employees of ASCA, the temporary
service .-

COURT: I think you -- I’‘ll allow you to recall her
just for that oﬁe purpose.

MR. BIDDLE: Okay. Ms. Bacchi, please recall for that
purpose. |

I thought I covered that, Your Honor.

COURT:  Well, you covered a number, but it didn‘t -- it
did not specify by whom they were paid.

MR. BIDDLE: Thank you.

MS. BACCHI: I still understand ---

COURT: Yes Ma'am. You are under oath still.

Go aheéd and ask your question, Mr. Biddle.

ANITA BACCHI, having been

pre&iously sworn) statés as follows:l, /
DIRﬁCT-EiAMINATION BY MR. BIDDLE:

Q. Ms. Bacchi, how many employees -- or I think your
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testimony was you had sixty employees?

A, . Anywhere from sixty-five to eighty-five per week.

Q. Okay. How many employees did you have here in South
Carolina,>bn an average? |

A. Well; we wquld have at least four that we were
staffing, plus myself and Kristine, and then also you had some

up in the home office, up in Boston.

Q. But in South Carolina how many did you have?

A. We had ---

Q. Did you have more than five?

A. Yes.

Q. ‘Okay. And those were paid by ASCA?

A. Yes, and we took out FICA, Social Security,»everything.
Q. 4Okay. And so -- and that was more than -- on a regular
basis?

A.  Yes.

Q. More than the twelve months ---

A. Yes.

Q. —-—Prior to this happening? Okay.

MR. BIDDLE: ' Do you have any questions, Your Honor?
COURT: Cross examination, Mr. Snell.
MR. SNﬁLL: Thank you very much.

CROSS-EXAMINATION BY MR, SNELL:

Q. And if I understand correctl?, there were only two

employees of America’s Source that worked in the South
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’

Carolina office?

A. There are two employees that worked in the office.
That di -- we had also the employees that we staffed out. We
also had employees that we staffed in Connecticut, Rhode
Island, New York, and Maine.

Q. All righﬁ, now, the employees that the LLC, or the

business staffed, they worked -- they were tempdrary

employees; cofrect? Temporary ---
A. Yes. We would staff them every week. We would call

them‘up and give them their assignments.

Q. And they worked at pharmacies?
A. Yes.
Q. And would they work at different pharmacies, or would

they just go to one pharmacy and stay till they weren't

needed?
A. Different pharmacies. We had -- we staffed at Wal-
green’s, we staffed at -- the name is escaping me now, that

place ﬁnderneath the bridge, over by Bishop Parkway. 1It’'s for

recovering drug -- that pléce, but we also did Walgreen'’s, and

"we had Walmarts, and Costco.

Q.. Who hired them, these individuals?
A. We ao. Well, we did.

MR. SNELL: All right. Thank you. No other
questions.

\
COURT: All right. So that I understand it, Ma'am,
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fou had two people in the office for -- you were terminated in

20087
A, Yes sir.

COURT: So for a year prior to the daté of your
tgrmiﬁation ﬁhere:were two people-at all times in the office;
correct?

A, Yes.

COURT : All right. And then oﬁtside of the office,

émployed,and paid by the America’s Source Consulting Agency,

LLC, there were at leaét, including these two, at least five

employees for a period of a year prior to your termination?

A. . Yes. We had Kristine and I in the office, and we had
four to- six people that we would rotate throughout different
pha;macies,

COURT: And so, no question, during the preceding
twelve months, or the year before you were fired, there were
more thaﬁ five employees being paid by America’s Source

Consulting Agency, LLC, out of the South Carolina office?

A. Yes.

COURT: Very good. Thank you very much. You may step
down. | | |
A. Thank you.

COURT: All right. 1In this particular matter I do find
that the Plaintiff has proved that the Defendant, America’'s

Source Consulting Agency, LLC was -- is properly covered under
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these statute -- employment statutes, they had the requisite

number of employees, there was written documentation pursuant

' to the Employees Handbook regardihg the payment of wages, and

amounts that were owed for their employment. "I do find that
both the Plaintiffs, Ms. Lomas and Ms Bacchi were owed one
month’s salary, and payment for the unused vacatioﬁ. In the -
- Ms. Lomas’s case it is Three Thousand Six Hundred Dollars
total; in Ms. Bacchi’s case it’s Twenty-Four Thousand Twenty-
Eight Dollars as reflected reepectively in Plaintiff's
Exhibits 2 and.3. |

.The Court finds that the employer, America’s Source
Consultlng Agency, LLC, has violated the provisions of the
statutes of the State of South Carolina regardlng the payment
of wages, and in that, by the evidence presented, and the
proper standard of evidence, that not only are these wages due
and owing to the Plaintiffs from the Defendant, but they are
entitled to three times the full amount of the unpaid wages as
a penalty, so for Ms. Lomas it’'s three times Three Thousand
Six Hundred Dollars, and for Ms. Bacchi it’s Three Thousand --
Twenty-Four Thousand Twenty-Eight Dollars, as well as their
cost and attorneys fees in this matter -- now -- reasonable
attorneys fees.

New regarding this, the Court is going to require that
the Affiéavits of the couhsel innBoston and the counsel in

South Carolina are limited to the action in South Carolina
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only, their cost and fees limited to the South Carolina action
only; Those sghall be filed with the Clerk of Court, and a
copy to Mr. Snell within seven days of today's date, and if

you have any objection to those, Mr. Snell, you will need to

:immediately make that known to the Court.

Regarding'the_interest in this matter, the case law of

this State is such that, if a sum can be made certain, and a

.demand date or payment date made certain, that statutory

ingerest is proper for prejudgment interest. I find that the

sums as presented are calculable, and calculable to a sum

certain, and that interest is owed. Now, interest is owed on

the amount demanded, that is, for Ms. Lomas it’s interest on

‘the Three Thousand Six Hundred Dollars, .and for Ms. Bacchi

it’s on the Twenty-Four Thousand Twenty-Eight Dollars,
interest is owed. It’s not on the treble because that’s a
separate penélty, but it is on the amount claimed; proved and
owe@, and it goes from the date of termination as set forth in
the Employees Handbook, because that is the déte that it says
that it is due and payable, on the termination of the

employee, so interest is owed to today’s date on those two

amounts.

What I’'m going to require that you do, Mr. Biddle, is
prepare a proposed order that seté forth all of the Court'’'s
rulings in this matter, and I would like for you to have that

within seven days of today’'s date. I want you to e-mail it to
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my Cierk and to opposing counsel within that time
MR. BIDDLE: Okay. »
COURT: Anything further, Mr. Biddle?
MR. BIDDLE: No sir, Your Honor.
COURT: Anything further, Mr. Snell?

Mﬁ. SNELL: No, Your Honor.

limit.

COURT: All right, gentlemen, I appreciate it.

Ander; Biddle, if you would reflect the code sections

that are applicable ---

MR. BIDDLE: Yes sir>

COURT: ---As well as the -- there’s a -- more than

one, but there’s some case law regarding the interest. 1If you

will reflect that in the interest also.
All right, sir.
MR. BIDDLE: Yes sir.

COURT:  Thank you, gentlemen.

84




10

11

12

13
14
15
16

17

18

19
20
21
22
23

24

CERTIFICATE OF REPORTER ' 65

CERTIFICATE

I, the undersigned, DIXIE COX EUBANK, Official Court

Reporter for the Fifteenth Judicial Circuit of the State of

éoufh Carolina; do'hereby certify that the foregoing is a true
and aceurate portion of record of the proceedings had in the
of the captioned case, relative to appeal, in the Court of
Cdmm@ﬁ Pleas for Horry County, South Carolina, on the 2nd day
of February;fzoLé.

I DO FURTHER CERTIFY that I am neither of Kin, counsel

nor interest to any party hereto.

/;wvdw g“é/‘“”/@ |

DIXIE COX EUBANK
CIRCUIT COURT REPORTER

FIFTEENTH JUDICIAL CIRCUIT
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- STATE OF SOUTH CAROLINA - ) I THE COURT OF COMMON PLEAS

} - FOR THE FIFTEENTH JUDICIAL CIRCUIT
 COUNTY OF HORRY }
Anita Bacchi and Kristine Lomas, } Case No.: 2008-CP-26-7586
| 7 .
Plaintiffs, )
: )
VS. } AFFIDAVIT SUBMITTED ON BEHALF OF
. ) } AMERICA'S SOURCE CONSULTING AGENCY, LLC
America’s Source Consulting Agency, } :
LLC. }
- )
Defendant. }

1 1 am providing this affidavit in support of the motion filed seeking to lift the entry of default
entered against America’s Source Consulting Agency, LLC, and to permit that LLC to file an
Answer now.

2. The underlying lawsu.it is based on an allegation that there Is unpaid \&ages owned to two
former employees of America’s Source Consulting Agency, LLC. These were the two employees
who were operating this business. They were both paid all wages due, and are not owed any
additional amounts, At a trial the LLC‘ can demonstrate that it is entitled to a defense verdict
through testimony apd other evidence.

3. The business employed fewer than 5 employges during the 12 months brlor, making S.C. Code §
41-10-10, et seq., inapplicable in this case;

4‘. By order dated April 24, 2014, The Honorable Benjamin H. Culbertson, has vacated the default
judgment entered against me individually in this same case. Even t»hough | am no longer a
defe_nda‘nﬂ the Plaintiffs have engaged counsel out ofAstatevwho are attempting to collect any
judgment entered against this LLC from me personally.

5. The pleadings in‘tﬁis case that were th:: basis of the default judgment were served by certified

mail to CN Search, LLC. This was the registered agency for the LLC. So although service of
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process was technically satisfigd by this delivery, no one resﬁonsible for the LLC or to tender a
defense ever received the pléadings, with the exception of the Plaintiffs who were the ones
initiating the suit.

1 did not receive a coby of the pléadings from the registered agent. According to the information
that was obtained %rom CN Search LLC after this matter was brought to my attention in 2013, it
appears ‘that CN Search forwarded the pleading to Attorney Val Gurvis on October 20, 2008.
{See Exhibit Q). | neve;' received any pleadings from Attorney Gurvis and in fact had been
involved in litigation in which | was a plaintiff and he was a defendant during 2008. See Exhibit
;). If anyone was associating with Mr. Gurvis at that time it was the plaintiffs in this action;

not myself.

7. 1 was never served with a copy of the Summons, Complaint, by personal service, substitute service,

or certified mail. The first time | learned of the existence of the judgment in this case was on

November 21, 2013; when my South Carolina attorney sent me a copy he had retrieved from the

Horry County Clerk of Court's office.

8.

| was never given a chance to challenge this lawsuit. If 1 had | would have immediately retained
counsel in South Caroliné to take whatever steps were necessary to protect its interests. The
basis of the underlying lawsuit is meritless as the Plaintiffs were fully paid for all wages earned
as well as accrued time off. THis has been verified through payroll records maintained by the
company. At the time Ms. Ba'cchi was separated from the company we had to retain South
Carolina counsel specifically for that purp‘ose, that counsel was also never édvised or informed
about the subséquent filing of this lawsuit.

| am attaching a letter of February 5, 2008, from the LLC attorney to th‘é Plaintiffs’ attorney

regarding her termination and offer of severance pay. This is Exhibit “A” to this affidavit.
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10. | am attaching a letter of February S, 2008, from the Plaintiffs’ attorney to the I;LC attorney
regarding their separation. This is Exhibit “B” to this afﬁdav‘it.

11. The LLC provided written notice to Anita Bacchi regarding her termination. This was by facsimile
dated February 4, 2608. lam attafhing a copy as Exhibit “C” to this affidavit.

12. There was never any affidavit or verification to support the Court’s original granting of a default
judgme'nt in this case, and there wa‘s never 3 hearing as required by Court rule. When the
original default judgment'was vacated on this ground, the court left the case open. The LLC
attorney in South Carolina learned on January 6, 2015, that there is a damages hearing set in
thi; case. He has not yet b‘een served with the motion filed by the Plaintiffs. | was hoping this
case was cémpletély concluded, but since learning that they are continuing | am submitting this

affidavit along with a motion to lift any entry of default, and to permit the LLC to answer.

~ Sergey SokolovW

SWORN TO AND SUBSCRIBED BEFORE ME
THIS _2.{ " DAYOF "=, ,2015

S SHAWN 5. KARIMI

I\’S\Muun //d.ﬁ;h . : ‘ W Notary Public

Commonweaith of Massachusetts
My Commission Expires

Notary Public for the State of MA November 7, 2019

My Commission Expires: MoV, D Zar S ‘ Z
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Nelson | |
Mullins -

Nelson Mullins-Riley & Scarborough LLP

Anorneys and Counselors at Law Amy Yager Jenkins :
151 Mesting Strest / Sixth Floor / Charleston, SC 26401-2239 Cenlfted Specialist in Employment Law
Tol: 843.853.5200 Fax: 843.722.8700 ) By the South Carolina Supreme Coun
www.nelscamultins.com (Admined in SC & NC)

Tel: 843.720.4365
amy.jenkins@nelsonmullins.com

February 5, 2008

Via Facsimile

J. Marshall Biddle, Esq.
Biddle Law Firm, P.A.
4012 Postal Way, Suite A
Myrtle Beach, SC 29579

RE: America's Source Consulting Agency - Anita Bacchi
- NMRS File No. 31804/05000

Dear Marshall: *

This letter is a follow up to our telephone conversation at 3:00 p.m. on Monday, February 4,
2008. As we discussed, I represent America’s Source Consulting Agency (“ASCA”"). As you
know, ASCA terminated your client Anita Bacchi yesterday. A copy of the termination letter
is attached hereto. When I spoke with you at 3:00 p.m. yesterday, you indicated that you
believed it was in the interest of both sides to work together to transition the ASCA office from
Myrtle Beach to Philadelphia. You promised to send me some related information by roughly
5:00 p.m. yesterday. It is now 11:00 a.m. on Tuesday and I have not heard back from you. I
attempted to call you again this morning and have been told that you are in a meeting.

Please take notice that unless you (on behalf of your client) or Anita Bacchi signs in agreement
on the space below regarding the terms set forth below, and faxes this document back to me by

4:00 p.m. today, the offer to pay Ms. Bacchi for up to four (4) weeks of transition or
severance pay shall be null and void. Additionally, ASCA may communicate with the police,
or take other legal action, to obtain its company property, files, etc. from Ms. Bacchi.

Your client’s recent actions in refusing to transition the ASCA telephone line, taking it upon
herself to delete the company website and/or email addresses, and refusal to provide ASCA
contracts and other documents to ASCA's owner, merits this response. Additionally, as we

have not heard anything from you, we have no confidence or guarantee that a smooth transition

Atlanta ¢ Boston  Charleston ¢ Charloite e Columbla » Greenville ¢ Mynie Beach o Raleigh » Washington, DC ¢ Winston-Salem
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J. Marshall Biddle, Esq.
‘February 5, 2008
Page 2

is going to occur and that we will receive aII ASCA files within two (2) business days of the
termination, as required by the termination leuer

The only way- for Ms. Bacchi to remain eligible for the up to four (4) weeks of transition/
severance pay is to agree as follows:

o All ASCA files or documents, whether in hard copy or saved electronically, or
other ASCA property must be returned by no later than tomorrow, Wednesday,
February 6, 2008, as speciﬁgd in the termination letter;

o Ms. Bacchi will assist, in the manner requested by ASCA, in transitioning any
remaining phone lines, fax lines, email addresses or web pages to ASCA;

e Ms. Bacchi will fully cooperate in transitioning customers. dnd clients of ASCA 10
the Phxladelphla office; and

. Ms. Bacchi will keep confidential, and not use for her personal gain or that of a
third party, any trade secrets of ASCA, as required by the termination letter. .

Please sign on behalf of your client, or have her sign, her agreement with these terms by no

later than 4:00 p.m. today, or this offer of transition/severance pay and amicable separation
from ASCA is no longer an option.

Very truly yours,

5 my Yager Jeq/'
AYJ:caz

Enclosure
cc:  Sergey Sokolovsky (vn email) -

ANITA BACCHI, ON HER OWN BEHALF OF THROUGH HER ATTORNEY, AGREES

TO THE TERMS. SET FORTH ABOVE AND WILL FULLY COOPERATE IN
ACHIEVING THEM.

- Date
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- "
BIDDLE LAW FIRM, P.A.

ATTORNEY AND COUNSELORAT LA
J. Marshall Biddle ————— W
marshall@blddlelawfirm.net : www.biddlelawfirm.net
4013 POSTALWAY, BUITE +A POSY OFPICE BOX 50460
MYRTLB BEACH, SOUTH CAROLINA 29579 CARCL
TELEPNONE (343) 803-1609 MYRTLE ”&?&&%"L‘f 6036209 A 35573
* February 5, 2008

Any Y. Jenkins, Attorney at Law

Nelson, Mullins, Riley & Scarborough, LLP
131 Meeting Street

Charleston, SC 29401

RE: Anita Bacchi and Kristinc Lomas/Sergey Sokolovsky/America’s Source Consulting
Agency (*ASCA”") ‘ _ .

Dear Amy:

Pursuant to our telephone conversation yesterday my clients are completely willing to

cooperate with Mr. Sokolovsky’s requests in exchange for certain understandings on your
clieat’s part. The most pressing issue is that payroll is now due for Jast week and will be payable
this Friday, February 8, 2008. The time sheets have been faxed to my clicnt at her home office.
As you know, it is the obligation of the company to pay payroll, if it is not done, then paychecks
will not be going out. Should this already be addressed, please advise in writing. If not, and your
client wishes for Ms. Bacchi to proceed, we will need written confirmation signed by you and
him allowing my clients to take that limited action on behalf of ASCA. The second most
pressing issue is that my client has in her possession two (2) checks made payable to ASCA from
clients in the approximate amount of $10,000.00 that arrived in the mail over the weekend. They
have been stumped and prepared for deposit and we would like written directions regarding these
checks as well. In addition; since my client’s cannot schedule work, then ASCA will effectively
be out of business. My clients have been receiving calls to their phones and have not been
answering them to prevent causing issues with your clients directive, My understanding is that
the phone lines have been transferred in accordance with a request from Mr. Sokolovsky’s.
Hopefully that should address the phone problem. If that is not the case, please advise
immediately.
As set forth hereinabove, my clients will completely comply with your client’s request as
they are honorable and professional people who understand business, However, some of the
information stated in Mr. Sokolovsky’s letter is not in my clients’ possession and never has been,
Howover, any and all documents in our possession will be provided to him in a reasonable and
expeditious manner, A \

My clients do not have a problem with sending all of these items however logistically
there are some impossibilities as far as time and scope are concerned. Ms. Bacchi has been
working for two (2) solid days and everything is still not packed. She has accumulated eleven
(11) banker boxes so far and estimates that there are approximately another five (5) or six (6)
more banker boxcs of documents and related items to be packed. Additionally, there is a large
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Amy Jenkins, Attorney at Law
Nelson, Mullins, Riley & Scarborough
February §, 2008

Page2 of 3

copy machine, a fax machine, two (2) phones, two (2) lateral filing cabinets, a paper shredder
and a laser printer. The “packing” and shipping of these items simply. cannot be completed in &
mere forty-eight (48) hours. My client would like some directive as to how your client would
like these items shipped and who is going to pay for the shipping costs and rejmburse my client
for the additional boxes needed to complete the shipment preparation, 1 believe thata reasonable
time frame for completing the packing and shipping of the documents by one person shall be no
later than end of business on Wednesday or first thing Thursday morning. As for the remaining
items, we need some directions on how to send them and what method of shipment your client
wishes to use and how are we to effectuate payment for the shipments. Reimbursement is not an
option for my clients. o :

As (0 “Trade Secrets™, if any, the South Carolina Trade Sccrets Act, S.C. Code § 39-8-10
et seq. would apply. However, it should be noted that all lists of licensed pharmacies and
pharmacists are public record. As such the locations of pharmacies, their mansgers, and
pharmacists are in the public domain and not covered under this act. In addition, as a nationally
certificd pharmacy professional, my client is a member of trade groups; as well as has many
friends in the industry nationwide whom she has worked with over the years, prior to ASCA. As
far as any other “Trade Secrcts” owned by ASCA, since the cntire business is based on readily
accessible records in the public domain, market information that is public, and the fact that my
client is a certified pharmacy professional, through education and experience, and managed
pharmacy operations, no “trade secrets” seem to exist. With this in mind, Mr. Sokolovsky
should be a little clearer in what he feels is covered as our legal review does not show anything
10 be trade secrets under the Act. As you know, the Act clearly states that information in the
public domain is not covered under the Act.

In addition, Mr. Sokolovsky has stated that he has copies of non-compete agreements for
" Ms. Bacchi and Ms. Lomas. Many times these documents have been requested because my
clients do not remember executing one for ASCA, and my cliets have requested directly from
Mr. Sokolovsky and I personally asked him to provide this information that is allegedly in the
employment files. He has not complied and bas informed my clients and me that he would only
produce them in court. If you can convince your client to produce these documents I think it
would save you and me a considerable amount of time and energy in dealing with any related or
relovant issues, :

Regarding ASCA’s web presence —~ It has none. ASCAGroup.com was set up and is -
owned by a friend of Ms. Bacchi who was helping her to grow the business, Mr. Sokolovsky is
well aware of this, never provided any assistance to, paid for, or owns any of the wcb
information. The owner of the web site and domain has terminated any ASCA marketing
presence effective yesterday as well as any email accounts associated with ASCAGroup.
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Based on the information provided to me by my clients, regarding vacation and severance
pay, Mr. Sokolovsky is wrong. I am in possession of an ASCA Employment Manual and it
clearly shows the ability to accrue vacation, how much per year, as well as a severance pay
policy. 1 will provide this document to you under separate cover.

Please advise regarding payroll as soon as possible if we do not hear from you, we will
assume that your client has taken care of this matter.

With kind regards, | am
: Yours very truly, r
' ' Biddle Law Firm, P.A. ,
JMB:edb / '

cc: Ms. Anita Bacchi
Ms. Kristine Lomas
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America’s | Source Cbnsulting |
| | Agency o

(215) 364-2343

By facsimile
Ms. Anita Bacchi

February 4" 20081
Dear Anita:

Please be advised that Americas Source Consulting Agency ("ASCA") no longer has a need for
your services, and your employment is terminated effective immediately. You have no authority
from this moment forward to contact our customers, manage our accounts, incur expenses, enter
into any contracts for ASCA, or otherwise act in any manner with respect to ASCA's business
(other than returning our files to us, as mentioned below). Our business phone lines, fax lines and
email will be immediately redirected. All mail from the PO box will forwarded.

You must keep confidential, and not use for your personal gain or that of a third party, any trade
secrets of ASCA that you learned during your employment in accordance with the South Carolina
Trade Secrets Act, S.C. Code § 39-8-10 er seq. Trade Secrets include but are not limited to:
customer lists, prospect lists, customer contract information, customer preferences, personnel

data, pricing information, strategic plans, and other confidential information of the company.

ASCA is relocating its South Carolina to Philadelphia. Please immediately return all company
files, at our expense, to me at the following address: 55 Buck Rd. Suite# 11 Huntingdon
Valley, PA 19006. This would include customer files, financial files, personnel files, marketing

\ files, and any other ASCA-files or documents, whether currently in hard copy or saved '
electronically. These records should obviously include, but not be limited to: Articles of
Organization for the several states that ASCA operates in, all tax forms, all employee
personnel files-to include non-compete forms, business contracts with contact person for
staffing & accounts payable, lability insurance, worker’s comp insurance, department of
unemploymeant files, list of all Pharmacists, Paychex system info, Payroll & accounts
receivable, contact information for Web Account, files for accounts payable: phone, office
supplies, postage, banking information & insurance (if applicable), Pre-qualification exam
for Pharmacy/Nursing, Job applications for new employees & passwords to every account,
All software belonging to the company should also be returned: Coats, Paychex, ctc.

We know what records should exist for the Company and cxpect them to be returned in complete,
organized, proper business shape.

sxpeet to receive the complete, organized, non-damaged files and propeny from you by no late
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- Anita, it is your choice whether or not this transition will go smoothly. If you fail to follow the
instructions above, and/or fail to protect and not use the trade secrets of ASCA, then we will have
no choice but to take appropriate legal action against you, including without limitation, seeking

- recoupment of the self-dealing wages that you awarded to yourself without permission or
authority and/or bringing claims related to destruction or failure to retum our Company records
and property. If you are cooperative in this transition, we may choose to forgo the legal claims
that we have against you and may choose not to oppose any application for unemployment

 benefits that you may file with the South Carolina Employment Security Commission. Again,
your actions in the coming days and weeks will determine the nature of how we part ways.

Finally, you will be paid your wages at the rate of $1250.00 per week through today's date. The
paycheck will be provided to you by the next regularly scheduled pay date. If you agree to assist
with the transition, then you will be paid up to four weeks. In response to your recent email about
vacation pay, you entirely misunderstand South Carolina law. You are not entitled to a payout of
accrued vacation "within 48 hours of the request, or the next payroll date." That is simply not '
what is required under the Payment of Wages Act, S.C. Code §41-10-10 ef seg. Further, you do
not currently have any accrued vacation owed to you. You have used all of your vacation, and
then some, in each year of being employed for ASCA in South Carolina.

If you have any further questions, you may direct them to our South Carolina counsel: Amy
Jenkins, Esq., Nelson Mullins Riley & Scarborough, LLP, 151 Meeting Street, Suite 600,
Charleston, SC 29401, 843-720-4365. Otherwise, | expect to receive the company's files within
2 days of the date of this letter. : :

Very truly yours,

Sergey Sokolovsky
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: PO Box 74
Middlefield, CT 08455-0074
860-348-3772 phone
860-349-8581 fax
cnsearchct@comcast. net

CN SEARCH LLC

May 2, 2014

Frank C. Corso

Corso Law LLC

492 Winthrop Street, Suite 5
Rehoboth, MA 02769

Re: AMERICA’S SOURCE CONSULTING AGENCY LLC
Dear Attorney Corso:

Per your request, we are sending this letter with the information we have in reference to the
service of process in question.

CN Search LLC received service of procéss 10/20/08 via certified mail for both the above entity
and the individual Serge Sokolovsky as member of the entity. The same afternoon, we emailed
our client, Hubco, requesting mailing instructions. We were told to send the SOP to America’s
Source Consulting Agency LLC c/o Val Gurvis, 20 Park Plaza, Ste 637, Boston, MA 02117,
which we did,
“The contact information we had for Hubco was: attention Bruce or Laurie, phone 800-443-8177
or 516-935-3940, Fax 800-293-4075.

We hope this helps;

Very truly yours,

Nancy Cooner
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SUFFOLK SUPERIOR COURT
Case Summary
Civil Docket

Sokolovsky v Gurvits et al
Detalls for Docket: SUCV2007-02172
Case Information _
Docket Number: ~ SUCV2007-02172/ Captlon: Sokolovsky v Gurvits et al
Aling Date; 05/22/2007 Case Status: Disposed: Appeal awaiting

. ‘ . Transcript .
Status Date: 11/16/2010 Session: . CtRm 1017, 3 Pemberton

. ' , Sq,Boston ‘
Lead Case: NA Case Type: Complex
Tracling Deadlines - T
TRK: F Discovery: 02/13/2009
Service Date: Disposttion: 03/12/2009
Rule 15: . Rule 12/19/20: . '
Final PTC: Rule 56:
Answer Date: Jury Trial: YES
Case Information | '
Docket Number: SUCV2007-02172 Caption: Sokolovsky v Gurvits et al
Aling Date: 05/22/2007 Case Status: ~ Disposed: Appeal awalting
‘ Transcript :
Status Date: 11/16/2010 Session: CtRm 1017, 3 Pemberton
' : , Sq,Boston ,

Lead Case: NA Case Type: Misc tort
Tracldng Deadlines ,
TRIK: F Discovery: 02/13/2008
Service Datet Disposition: 03/12/2009
Rule 15: Rule 12/19/20:
Anal PTC: Rule 56:
Answer Date: Jury Triak YES
Parties Involved
3 Parties Involved In‘Docket: SUCV2007-02172
Party Rote: - Defendant



‘ THE STATE OF SOUTH CAROLINA ‘&E CEEVE@

In the Court of Appeals
| opp 21 2108
- eals
APPEAL FROM HORRY COUNTY SG COU“ of Ap P

' Court of Common Pleas

Steven H. John, Circuit Court J udge

Case No. 2015-000670
Anita Bacchi and Kristine Lomas, , Respondents,

America’s Source Consulting Appellant.
Agency, LLC, :

RULE 209(c) Certification

The Record on Appeal contains no matter which is not relevant to the appeal.

ﬁ/(l/u; /(ﬂ«(\
VicKiKeutSogiannis >
Attorney forthe Appellant
316 South Lake Drive
Lexington, South Carolina 29072

(803) 359-3301
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