)

STATE OF SOUTH CAROLINA RE@EEVE B

Pty
o S

IN THE SUPREME BL‘@ 2@ 2@15

Appeal from Charleston County SC Court Of Appea[s

Honorable J.C Buddy Nicholson, Circuit Court Judge

SAMUEL BROWN,

PETITIONER

STATE OF SOUTH CAROLINA

¢

RESPONDENT

APPELLATE CASE NO 2016-001477

ANDERS BRIEF OF APPELLANT
PURSUANT TO WHITE V. STATE

Samuel Brown 254907
Appellant

Maé_Dougal Institute
1316 Old Gilliard Rd.
Ridgeville S.C 29472

RECEIVE[) -
JAN -4 2017

S.C. SUPREME COURT



TABLE OF CONTENTS

TABLE OF CONTENTS. ..o p.|
TABLE OF AUTHORITIES. ... p13
STATEMENT OF ISSUE ON APPEAL............oo p ¥
STATEMENT OF THE CASE. ... &
ARGUMENT. ... p-&—10
CONCLUSION. ..o p.t/
CERTIFICATE OF SERVICE. ... p.da



TABLE OF AUTHORITIES

Cases

State v. Ballenger 322 S.C 196, 470 SE2d 851

Hammond v. US 309 F2d 935

State v. Ellis 263 S.C 12, 207 SEZd 40§
US v. Wilson 115 F3d 185
US v. Blue 957 F2d 106

State v. Jenkins 322 SC 196, 474 SE2d 812

State v. Hernandez 382 S.C 602, 677 SEE2d 603

State v. Harvey 275 SC. 225,268 se2d 387

Gibson v. State 334 SC 513, 514 SE2d 320

Brady v. Maryland 373 US 83 S.Ct. 1194 (1963)

US v. Augurs 427 US 97 S.CL. 23'72 49 [ed 2d 34

o~

State v. Blyther 287 S.C 31, 336 se2l7 15]

State v. Diamond 280 S.C 296, 312 SE2d 550

US v. Miichell 915 F2d 521

State v, Willlams 4835 SE2d 812

Simmons v. State 788 SE2d 220

State v. Owens 532 SE2d 745

Riddle v. Gzimit 631 SE2d 70

Law

SCRP ~RULE 104

SCRP- Kute Crimie Proc. 3 (a) (1) i¢



¥

SCRP- Rule 613
US Constitation s ndlinent 4
14th Amendment L% Const tuticr:

State v. Peay 321 5C 4945, 408 se2d 0b



Statement of Issues

Did state not allow defendant due process rights, under the Constitution 4th Amendment,
by not disclosing exculpatory evidence, confidential informant package, in due diligence

of time?

Did the judge err by denying motion for direct verdict where evidence of the elements of

trafficking, 44-53-373, was insutficient?

Did judge err by over ruling counsel's objection of prosecution closing arguments due to

facts not being in evidence?
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STATEMENT OF THE CASE

In November 2012, the Charleston County Grand Jury indicted Samuel Brown, Jr,, on the
charge of trafficking cocaine more than ten grams but less than twenty-eight grams. App. 364-
App. 365. On September 10-12, 2013, Brown proceeded to trial before the Honorable J.C.
Nicholson, Jr. and a jury. Brown was represented by James W. Smiley and Laree Hensley. The
state was represented by Randell Stoney and Stephanie Linder. App. 1.

The jury returned a verdict of guilty as indicted. The trial judge sentenced Brown to ten
years imprisonment. App. 354; App. 366. Brown’s trial attorney filed an untimely appeal which
was dismissed. App. 308, 1. 3 — App. 309, Il. 4. On September 5, 2014, Brown filed an
application for post-conviction relief (PCR). The state filed a return on November 6, 2015. An
evidentiary hearing was held on April 18, 2016 before the Honorable Doyet A. Early. App. 353-
App. 354. Brown was represented by William H. Nixon, and the state was represented by J.
Rutledge Johnson. App. 276.

On June 21, 2016, Judge Early issued an order granting Brown a belated review of his -
direct appeal issues pursuant to White v. State, 263 S.C. 110, 208 S.E.2d 35 (1974). The PCR
judge denied the PCR application otherwise and dismissed it with prejudice. App. 361-App. 362.

This brief is submitted pursuant to White v. State, id. accompanied by a petition for a

writ of certiorari.




Argument
A portion of the confidential informant packet was given to counsel right before
the jury selection. App 5- App 8 Infermant name or identity was not known. Defendant

was approached by informant the nigt before the incident as testified. App 11 1, 1.5-6

Appl22.11.4-9 Appi129.11.19-23.Counsel could not properly investigate confidential

informant file in due diligence of tme not allowing due process of defendant and

committing a Brady violation. Ruie 104 Questions due process of law The burden is upon
the defendant to show facts and circumstances entithing to disclosure of a confidential
informant. The Supreme Court held respectable of good or bad faith, suppression by
prosecution of evidence rfavorable to detendant who has requested it violates due process
where evidence is material or punishment. Brady imposes un aftirmative duty on the

prosecution to produce at the appropriate titne evidence that is materially. to establish

Brady violation undermines conviction, convicted detendant must show (1) evidence at
issue favorable to accused, either because it i exculpatory, or because it is impeaching
(2) state suppressed cvidence cither v, fully or inad vertenily (3) prejudice ensued Brady

v. Maryland. Gibson v. State caze falls wito three distinet categories of Brady violations

identified by Supreme Court in US v. Augurs. Gibson pretrial motion requested
information ot whatever form. ..., wiich tends to exculpate the defendant either through
potential impeachment of any state witr ess any evidence which tend 1o exculpate the
detendant either, or impeachment the credibility of any potential state witness. In specific
request and general or no requesi sitiatioas favorable evidence is maternal, and

constituitosal error results 1om its s ression by the sovernment if there is a reasonable
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probability that had the evidence been disclosed to the defense, the result proceeding

would be difterent. A reasonable probability of a different resui is accordingiy shown

when the Government's evidentiary suppression undermines confidence in the outcome
of trial. The court must consider. respectfully, the suppressed evidence collectively not on
an item basis. The informant was a partictpant in the transaction and his testimony was

the only direct evidence. App 127.11. 7-13 App128 1i. 21-23 Where informant is a

witness to a crime or directly participates in it, disclosure of his identity is a witness to a
crime or directly pérticipates in it, disclosure of his identity may be required, particularly
where in a drug related crime, he is the only witness to a transaction. State v. Blyther
Confidential informant testiinonies were the only evidence that could show all the
elements of tratficking. The state is ordinarily privilege from disclosing the name of
confidential informant; however, the state may be compelled to reveal informant's
identity, where the informant is either an active participant in a criminal transaction or
material witness to question of the derendant guilt. In case involving a confidential
informant a criminal defendant interest in access to certain evidence must be weighed
against state states interest 1n protecting the identity and safety of the informant. Rule

Crime Proc 5 (2) (1) (¢) Documents and tangible objects, upon raquest of the defendant

the prosecution shall furnish to defendant any matenal to preparation as evidence in chief
at trial. Jim Smiley. counsel of defendant, adimitted in PCR hearing he could not properly

cross examine the informant. App i4. 1i.13- App 295 1. [ 2.it defense did not know the

informant. investigate or pre-interview thoy could rot ussert the informant planted the

drugs. State v Jeakins Preicial inrerviews « as necessary o obrain all the facts of intent,

.
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impeachment, interest, identity, and exculpatory evidence. State v, Williams The

informant enginecred the buy busi from start to finish. Due process prevents convicted of

even predisposed defendant. US v. Mitchell App 131, 11. 1-3 Informants were
relinquished of charges of moral turpitude and also had convictions of moral turpitude

during the ume ot the occurrence. Appi 2.2, I1. 21-25 App 334-337 There are three ways

to impeach the credibility of a witness by collatzral evidence (1) show that he was
convicted of a crime of moral turpitude, not remore in time (2) has been guilty of conduct
of that was subject to conviction (3) testimony bearing general reputation. The informant
credibility should have been tested aidior the jury should be given proper informant
instructions. Defendant needed all the excuipaiory evidence to make an intelligent and

reasonable choice to olea betore the offer was tuken off the table by state. Gibson v. State

Counsel made a motion for dicect verdict because state was not able to establish
the elements of trafficking in specific te show an actual exchange took place. Motion was

denied. App 221, 117-13 Motion tor direct verdict shouid have been granted when jury

would be speculating guilt. App 221. 1i. 7-13 State v. Ballenger The state was not able to

show all the elemiznts of trarficking 44-33-375 Judye stated that defendant may be

charged with lesser oftence in his jury instructions. App 249, 11 18 -24 Actual
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possessions occurs when drugs are tound te be in the actual physical custody of the
person chaiged with possession has dominion ana control cither over the drugs or
premises upon whicn dregs are found. Siate v, Eliis The drugs and buyv money was found

in Ci vehicle, Apo 157,11 7-16 No siciv search was conducted the police testified. App

147 1. 15-16 Oniy o ing fonad on the cefendant wus a cel phone. App 152, 1l. 13-17 The
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defendant vvas never ' the informani vehicle. Lab report stated there were no finger

prints taken and no video of a transaction. App 95,11, 17-18 App 165, 11. 15-23 The

police stated they never wowv a trarsaction. App 173, 11, 5-7 The only direct evidence in
this case is testimony from an unreliasle informant who state defendant threw the money

back in the vehicle and handed hun druozs. App 117,31 19- App 118, 11.2 The testimony

of witness, whose testimony is unsupnortad by any forensic evidence, does not make this

an overwhelming evigence situation. State v. Williams The police testify they saw a

throwing motion but in e original police reporr they stated the CI said | threw
sometning pack in the vehicle. App 137016 Police could not identify if an object was

thrown. US v. Blue 937 £2d 106 The search of the informant vehicle was contradicting.

The witness testimony positively contradicted the tacts can not be credited by court of
Yi )
Jury. SCRP KRule 12 There was not enough sufticient evidence to state informant did not

bring the drugs. Hate v. Jenkins The <[ stated he needed o set some one up to stay out of

jail so he can sce his beby born. App 121, 1. 1-3 App 131,11 19-23 State v. Diamond
J 3 pe.

Government failed ro presem sulticient evidence from which rational jury could
reasonably find th 2t 1 sale was negotiated us rt’:giiﬁé:d, ‘the recording ot the Cl
communicuting with the police, then wranng, as the defendant walked up is this "the good
stuft. App. 114, 10271 -oon (15,113 “tates witness stated to the jury that he heard a buy,

from his experience. ae vnows how oy sound. App 151, 11 10-19 Detendant voice was

not on the sudio. e oo sudio, Eroabic 1) was never played in court. There was

testimony by states v itacss Jhat thuy sereamert was on the audio. App 145 11 25 -App

146, 14 App 156, 00 "0 Tounsal oy aed ia bis closing crauments. knowing what was

g




on the tape, there was ro sach agreemeani on the audio or proot of any sale on the audio.

App 233, 11. 2-10 Apa a8 0L -9 State v._Hernancdez The judge should have acquired the

state to present the full contexs of the wdio tape. State v. Peay It is established that a
conviction obtainz-l aizh use of false evdence known to be such by representatives of

the state must rall useder 12 amendive it The results obtain when state although no

solictiing false evicie w2 avows it 2o wrcoiiected when it appears. Simmons v. State

Detendant convictic. ol diuziransa.on was supported by informant testitnony that he

-1

purchases crugs 1ron thetr, as corroterarea oy ape recording. District court had wide
latituce in Jdeterminsyg proponent ot recording ras adequatety laid foundation from

which jury could reusoa:biy evaivai: accuracy and credibitity of contents. US v Wilson

115 12d 185

Prosecutor s clesing arguments was objectzd to by counsel due to the facts not
being presented i 2y idenes, The jucues over ruted the counsel's objections. Prosecutor's
argumient nferrec i police talked to nis handler, talked about the target, how much
money it will cost a1 siamed that the detendant sad he could get some marijuana which

5, 11.% A prosecutor's deliberated ot a

was all stared o boveco-don app 254103
court und Jurors oy coerentasion of keev i fdse evidence 18 incompatible with

rudimensary demar < 2r fostice. The elovant question regarding any allegedly improper

closing argament “&+ greor the selis ooy comumenis so infecied the trial with unfairness «

as to make the ves ol e eonacter o 0wl cf el precess. Riaale v, Ozmit, Stale v,
Owens

[0 5



O BTON
Based on the abou e he conviction «nd s ontence should be reversed, and the case
remanded for a now o
i
Samuel Brown
Appellant
This Z2nd day ot D anney 2010
L
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