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INTHE
SOUTH CAROLINA SUPREME COURT,
THE SOUTH CAROLINA COURT OF APPEALS,
THE RICHLAND COUNTY COURT OF COMMON PLEAS,
THE SOUTH CAROLINA ADMINISTRATIVE LAW COURT,
AND THE OFFICE OF HEARINGS AND APPEALS OF THE
SOUTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES

RECEIVED

Richard Stogsdill, )
) DEC 28 2015
Appellant, ) sc 28 2.010
) Court of Appeals
V. )
| | ) | | N
~ South Carolina Department of ) PLAINTIFF’S PETITION
o S ) FORATTORNEY’S FEES,
~ Health and Human Services, ) COSTS, AND EXPENSES
. - )
Respondent. )
)
L | - | Introduction

Appellant petitions to recover attorneys’ fees, costs and expenses
pursuant to S.C. Code Ann. § 15-77-300 (2005) ("the state action statute") and
the Americans with Disabilities Act (ADA) at 42 U.S.C. § 12205. Because it
is unclear which coﬁrt has jurisdiction to rule on this petition, to preserve its
right to an award of attorney fees by the appropriate court, the petition is being
filed contemporaneously, within 30 days ofthe ﬁnai disposition of the case by

the United States Supreme Court, in (1) the South Carolina Supreme Court, (2)



the South Carolina Court of Appeals, (3) the Richland County Court of
Common Pléas, (4) the South Carolina Admiﬁistrative Law Court, and (5) the
South Carolina Department of Health and Human Services (DHHS) Office of
Appeals and Hearings. Copies of this petition are also being served upon
~DHHS counsel, the South Carolina Attorney General, the Office of the |
Treasurer, and Governor Nikki Haley, who isv responsiblé for oversi.ght of the
Department of Administration.'
IL. | | JURISDICTION

It is unclear Wthh court has juriédié_ﬁon fo deéide the iésues faised in
this p¢tition. Article XVII, Secti‘on. 2 of the Constitution provides. that; “The
General Assembly may direcf, by law, in whaf manner claims against the Sfate
may beestablished and adjusted.” But, the General Assembly does not appear
to have granted authority to DHHS, DDSN or the Administrative Law Court
to award fees pﬁrsuant to S.C. Code Ann. § 15-77-300 (2005) ("the state
action statute") or under the federal statute authorizing fees to a prevailing

party pursuant to the Americans with Disabilities Act (ADA) at 42 U.S.C. §

The Budget and Control Board was abolished on July 1, 2015. 2014 S.C. Act No. 121
(S.22), Part VII, § 19.C. The Department of Administration, under the authority of the
Governor, was established in accordance with the South Carolina Restructuring Act of
2014 (Act 121) as the central administrative agency for state government.



12205.

In McDowell v. South Carolina Dep't of Social Servicés, the South
Carolina Supreme Court ruled that the plaintiff was entitled to an award of
legal fees pursuant to S.C. Code Ann. § 15-77-300 for court review of an
agency decision, in addition to fees incurred in the proceedings to collect fees,
but was not entitled tQ fees for the ihitial proceedings béfore the agency. 304
' S.C. 539, 405 S.E.2d 830 (1991). In that case, the South Carolina Court of
Appeals ruled in an earlier d'ecision that an improper caption did not “docsm”
a petition for attorney fees, so long as the petition was filed with the
appropriate tribunal within 30 days of the ﬁhal dispehsation 6f the .case. 300
_S;C. 24, 2‘7, 386 S.E.2d 280 (S.C. App. 1989) (failure to caption a noti.'(_:e
préperly to indicate it was being filed in the circuit court held, in'the abseﬁce
of a showing of prejudice, not fatal where a declaration and a copy of the
notice were ﬁled simultaneously with the circuit court); citing Tobia v. Town |

of Rockland, 106 A.D. (2d) 827, 829-30, 484 N.Y.S. (2d) 226, 229 (1984) (the
| 'féilure to name the court in the original caption of the summons ahd complaint
‘held to be "merelyvé defeét in form which may be disregarded, absent a
showing of prejudice."); And, of course, S.C. Rule of Civil Procedure782(b)A

provides that "When an action is brought in the wrong . . . court, the court shall



not dismiss the action but shall transfer it to . . . [the] court in which it could
have been brought."

As the Court of Appeals held in McDowell v. DSS, a petition filed
pursuant to §§ 15-77-300 et seq. requires no summons, as it “is not a separate
action but is incidental to the .original action.” 300 S.C. at 28. See 20 C.J.S.
Costs Sep. 271 at 505 (1940) (a taxatiqn pf_oceeding involves a matter which
grows out of and is collateral or ancillary to the judgment in the main action
or proceeding and is incidental thereto); Maria P. v Riles, 43 Cal. (3d) 1281,
240 Cal. Rptr. 872,743 P. (2d) 932 (1987) (a motion for attorney fees under
an attorney fees statute held ancillafy to the main causé). However; as a
precaution, a summons is be.ing filed and servéd by United Statés Mail upon
the defendants, the Attorney General, the Office of the State Treasurer and
Office of Governor Nikki Haley, so there can be no time lost addressing this
issue.

A. Jurisdiction of South Carolina Supreme Court. The South Carolina
Constitution provides in Article V, §5 that "Tfle Supreme Court shall have
power to issue writs or orders of ihjunction, mandamus, quo warrahto,
prohibition, certiorari, habeas éorpus, andlother original and remedial writs."

S.C. Code Ann. § 14-3-310 also grants the Supreme Court the authority to -



issue original writs. But, Rule 245(a), SCACR provides that "The Supreme

Court will not entertain matters in its original jurisdiction when the matter can

be determined in a lower court in the first instance, without material prejudice
-to the rights of the parties.”

However, where the public interest is involved, or other good reasons
exist why the original jurisdiction of the Suprefne Court should be exercised,
the Supreme Court may hear a matter in its original jurisdiction where the facts

showing thé reasons are stated in the petition with supporting afﬁdavit‘s. Id.
In qucoe v. Wilson, 416 S.C. 628, fn. 21 (2016), the South Carolina
Supreme Court recently'noted that it has the. authority to find facts in its
ériginal jurisdictioh, as it did in Sanford v. S.C. .State Ethics Comrﬁ n, 385 S.C.
483,497,685 S.E.2d 600, 607, opinion clarified, 386 S.C.274,688 S.E.2d 120
(2009). When' fact-finding has been necessary to determine the law, the
Supreme Court has assigned the responsibilify to ﬁnd facts to a circuit court
judge. See S.C. Code Ann. § 14-3-340 (1977) ("Whenever in the course of any
action or proceeding in the Suprefne Court arising in the exercise of the
original jurisdiction . . . an issue of fact shall arise . . .‘ , or whenever the
determination of any question of fact shall be neéessary to the exercise of the

jurisdiction conferred upon the Supreme Court, the court may frame an issue



therein and certify the same to the circuit court . . . ."). In.Ex parte Smith, 407
S.C. 422, 422, 756 S.E.2d 386, 386 (2014) the Supfeme Court granted the
petition for original jurisdiction and appointed the Honorable Clifton Newman
to serve as special referee. In Roberts v. LaConey, 375 S.C. 97, 100, 650
S.E.2d 474, 475 (2007) the Supreme Court granted review in its original
. jurisdiction and referred the matter to a Special Referee “to take evidence and
issue a rep"t)rt containing proposed findings of fact." This practice has long -
been authorized by the S_upreme Court, as in City of Columbia v. Tindal, 43
S.C. 547, 554, 22 S.E. 341, 344 (1895) where the civil action was accepted in
its originai jurisdiction, stating; "There being a necessity for some testimony,
tthe action] was referred, under an order froml this court, to [a] special referee."
| B. -Jﬁrisdictioh of South Cz;rolina Court of Appeals. Stogsdill would not
object to this petition being decided by the South Carolina Court of Appeals.
Pursuant to S.C. Code § 14-8-200(21), the Court of Appeals has jurjsdiction
over any case in which an appeal is taken from an order, judgment, or decree
of the circﬁit court, family court, a final decision o f an agency or a final
decision of an administrative law judge. S.C.Code § 14-8-28.0 grants that Couﬁ
aufhority to refer matters to a referee for fact finding as follows: |

Whenever in the course of any action or proceeding in the Court arising



in the exercise of the original jurisdiction conferred by law upon the
court, an issue of fact shall arise upon the pleadings or when an issue of
fact shall arise upon a traverse to return in mandamus, prohibition or
certiorari, or whenever the determination of any question of fact shall be
necessary to the exercise of the jurisdiction conferred upon the Court of
Appeals, the court may frame an issue therein and certify such issue to
the circuit court for the county in which the cause originated or in case
of original jurisdiction to the circuit court of the county in which the
cause of action has arisen. The Court shall also have the same powers
as are now possessed by the circuit courts of the State for the
appointment of referees to take testimony and report thereon, under
such instructions as may be prescribed by the court, in any cases arising
in the Court where issues of fact shall arise. (Emphasis added).

On September 10, 2014, the South Carolina C‘ourt of Appeals reversed
the ﬁ_ndingvof the South Carolina Administrative Law Court, which had ruled
“thaf providing the requeétéd services to Stbgsdill WOlﬂd result in a
fundafnental alteraﬁon of the Waivér program.” 410 S.C.. at“285. That Court
then remanded Stogsdill’s case “to DDSN for an assessmg:n‘t of required hours
and services without reference to the caps in the Waiver.” Id. Pursuant to
federal law, DHHS was then obli gaté'd to assess Sto gsdill ’sneeds promptly and

to issue a final written decision within 90 days of the remand order.? For two

DDSN and DHHS were instructed in Doe v. Kidd I that 42 U.S.C. 1396a(a)(8) “uses
mandatory rather than precatory terms: it states that plans ‘must’ provide for assistance
that ‘shall’ be delivered with reasonable promptness.” 501 F.3d at 356. CMS approval of
a waiver document does not relieve Respondents of its obligations under that statute, nor
does the waiver document contradict that statute or provide any relief for violations of the
reasonable promptness mandate.



years, DHHS failed to assess Stogsdill’s needs for services, refusing to provide
an independent assessment, or to provide the standards DHHS and DDSN
apply to determine the need for services (which afe not contained in the waiver
application approved by CMS in 2009), or the qualifications of the persons
making the decisions to award or deny requests for services.> Exhibit 2.
Stogsdill was finally notified by his DDSN service coordinator that his
personal care hours were increased to 148 hours a week on October 28, 2016

“and that he will continue to receive 240 hours'a month of respite hou_rs,'but,Y
more than two years after the Court of Appeals’ remand, DHHS still has not
issued the required Written order after remand.‘ Exhibit 2.

It is well established law that .the power of a court to enforce its ewn
orders is inherent in all courts. Curlee v. Howle, 277 S.C. 377, 382 (1982).
Existence of this authority is essential to the preservation of order in judicial
proceedings, and to the enforcement of the judgments, orders and writs of the
courts, and consequently to the due administration of justice. McLeod v. Hite,

2728.C.303,251 S.E. (2d) 746 (1979); State v. Goff, 228 S.C. 17,88 S.E. (2d)

Defendants also refused to provide information related to conflicts of interest of the
medical director of DHHS, Dr. Tan Platt, or the DDSN social worker who signed the
“Stogsdill Assessment,” which did not assess his need for personal care attendant
services. Exhibit 2. '



788 (1955). Here, DHHS and DDSN have willfully disregarded a previous
order of the Court of Appeals, imposing éaps on Stogsdill’s personal care
services until October 27,2016, when thosé hours were increased to 148 hours
a week.* Exhibit 2. DHHS has continued to impose the caps established in
2010, based on fraudulent claims of “budget reductions,” on other waiver
participants, without offeriﬁg any justifiable eXplanatibn for thei.r failure to
issue a written order in Stogsdill’s administrative civil action, as required by
federal regulation and policy. Exhibits 2 aﬁd 9.

The State Medicaid Manual (SMM) “serves as the official [U.S. Health
énd Human Services Department (“HHS”) interpretation of the [Medicaid] law
~and regﬁlations[.]”'Pa.Dep’t of Pub. Welfare v. HHS, 647 F.3d 506, 509 (3d
Cir.2011). It constitutes CMS’ “official interpretation of the law and
regulations, and, as such are biriding on Medicaid Staté agencies.” ‘S.ee
Foreward, S.t»ate Medicaid Manual at
https://www.cms.goy/Regulations-and-Guidan_ce/Guidance/Manuals/Paper—' '
Bas‘ed-Manuals-Items/CMSOZ 1927 html.

The State Medicaid Manual clearly states in § 2903.2 that an order of

Stogsdill intends to show through evidence obtained during discovery that DHHS counsel
intentionally delayed compliance with the Court of Appeals’ 2014 order in an attempt to
avoid legal fees. Exhibit 2. '



remand cannot be substituted for a final order. That Section of the State
Medicaid Manual is titled “Hearing Decision and Notification to Claimant (42
CFR 431.232, 233, 244(b)and(d) and 431.245).” The Manual provides:

A. General.--A conclusive decision in the name of the State agency shall

be made by the hearing authority. ...

The officially designated hearing authority may adopt the

recommendations of the hearing officer, or reject them and reach a

different conclusion on the basis of the evidence, or refer the matter

back to the hearing officer for a resumption of the hearing if the
materials submitted are insufficient to serve as basis for a decision ...

Remanding the case to the local unit for further consideration is not a

substitute for "definitive and final administrative action.” (Emphasis

added.) | ‘
Paragraph B. of that Section provideé that “All hearing recommendations or
decisions must be based exclusively on evidence introduced at the hearing.”
(Emphasis added.)

The Court of Appeals’ September, 2014 order remanding Stogsdill’s
case to DDSN did not have the effect of relieving the agencies from their
obligation to comply with 42 C.F.R. 431.205, which required them to provide
: Sfogsdill all due process rights established by the United States Supreme Court
in Goldberg v. Kelly, 397 U.S. 254 (1970). Those rights included the right to

receive a final written decision, issued with reasonable promptness, which was

based “exclusively upon evidence presented at an evidentiary hearing.” 42

10



U.S.C. 1396a(a)(8) and 42 C.F.R. 431.244(a).’ Once again, DHHS ignored
those fundameﬁtal dué process rights when it failed to issue a final order ubon
receipt of the vSouth Carolina Court of Appeals’ Septerﬁber 10, 2014 order,
after the record was closed in this. case.

The'Uﬁited States Court of Appeals for the Fourth Circuit has now three
times ruled in Doe v. Kidd that 42 U.S.}C. 1396a(a)(8) requires Respondents to
determine eligibility for services and to provide those services wi>th
“reasonable promptness.” Doe v. Kidd I, 501 F.3d_ 348, 354 (4™ Cir. 2007),
Doe v. Kidd II, 419 Fed. Appx. 411 (4" Cir. 2011) and Doe v. Kidd III, 2016
U.S. App. LEXIS 14609 (4™ Cir. August 9,2016). That c_durt and othérs have
| interpreted 42 U.S.C. 1396é(a)(8) as requiring services to be prbvided within

45 or 90 days. Doe v. Kidd I, 501 F.3d 348, 354 (4™ Cir. 2007) and Doe v.

Section 431.244 of Title 42 of the Code of Federal Regulations—entitled "Hearing

decisions"— requires the State to "take final administrative action ... . [o]rdinarily, within

90 days" of the date a fair hearing is requested. See 42 C.F.R. § 431.244(f)(1)(ii)

("regulation"). The term "final administrative action" is not defined in the regulation or in

the Medicaid Act. But, CMS commentary issued in 2002 referred to the 90-day
requirement in § 431.244 as a deadline for the issuance of hearing decisions. See, e.g.,
Medicaid Program; Medicaid Managed Care: New Provisions, 67 Fed. Reg. 41,989,
41,060 (June 14, 2002) (referencing "the 90-day clock for a fair hearing decision"

(emphasis added)); id. ("[T]he State is required to resolve the State fair hearing within 90 |

days." (emphasis added)); id. at 41,064 (referencing "the overall 90-day timeframe for a
final fair hearing decision" (emphasis added)); id. at 41,076 (referencing "the 90-day
timeframe for resolution of the State fair hearing" (emphasis added)).

11



Chiles, 136 F.3d 709, 723 (11" Cir. 1998) (“This mandatory language in both
the Act and its regulations puts States on notice that their provision of
assistance must be reasonably prdmpt.”)

DHHS and DDSN, who have been defendants in that l»itigation since
2003, should be quite familiar with those rulings. In Doe v. Kidd I, the Fourth
Circuit ruled that:

Section 1396a(a)(8) of the Act requires that state "medical assistance .

.. be furnished with reasonable promptness to all eligible individuals."

'Federal regulations direct state agencies to determine an applicant's
eligibility for Medicaid within ninety days of the date of application and
to "[flurnish Medicaid promptly to recipients without any delay caused

by the agency's administrative procedures." 42 C.F.R. §§ 435.911,

435.930 (2002). -

501 F.3d at 354. That Court ruled that “..the provision is clear that the
standard for informing applicants of their eligibility for Medicaid services is
‘reasonable promptness’ and the relevant federal and state regulations and
manuals define reasonable promptness as forty-five days or ninety days,
depending on the applicant.” Id. See, e.g., 42 C.F.R. § 435.911; South Carolina
Medicaid Manual, cited at J.A. 242; United States Department of Health &
Human Services Center for Medicaid and State Operatibns, Olmstead Update

No: 4, at J.A. 290.

The Fourth Circuit ruled in Doe IT that despite the “unambiguous legal

12



mandates” that require Respondents to promptly provide services, Defendants
admitted that they “abdicated their responsibility to furnish Doe with the
necessary se&ices in the least restrictive environment.. ..” 1d. at 418. Despite
this stern warning, on remand to the disfrict'court in 2011, DHHS and DDSN
continued to stubbornly refuse to provide Doe the services that court ordered
them to provide, just as they refused to provide Stogsdill the services he
needed without regard to the waiver caps. The Fourth Circuit ruled in 2016 in
Doe Il that DDSN aﬁd DHHS continued to violate the reasonable promptness
mandate for more than two years, after it ordered Respondent to provide'
services in 2011. Doe III at *9-10.
| Itis expecfed that DHHS will frot outhits_ argument that Stogsdill himself,
or his counsel prevented DHHS and DDSN 'frofn performing the assessment
order-ed by the South Carolina Court of Appeals. Exhibit 2. But, 42 C.F.R. §
43 ,1 220 requires a hearing when the applicant “requests it becaus¢ hié claim
for services is denied or is not acted upon with reasonable promptness” and
when the barticipant “requests it because he or shé'believes the agency has
taken an éction erroneously.” If that were true, DHHS héd an obligation to
pfovide a wfitten notice containing all information described iﬁ 42 C.F.R.

431.210, advising Stogsdill of the reason for the delay and the statute or

13



regulation DHHS relied upon to delay services.

Nothing in the waiver application for the years 2010-2014 approved by
CMS in 2009 superceded this federal mandate to issue a written order (and a
written notice pursuant to 42 C.F.R. 431.210 when services were not provided
within 90 days). Indeed, Stogsdill will show that CMS has at least eight times

since 2014 denied DHHS’ waiver application DHHS for the years 2015-2020.°

Although Stogsdill’s appeal to the South Carolina Supreme Court and
subsequently to the Uhited States Supréme Court divested the South Carolina
Court of Appeals of jurisdiétion, because DHHS has not issuéd a written order,
pursuant to the aﬁthorities cited above, the South Cafolina Court of Appeals
may have jurisdiction to enforce i_ts own order and to review Stogs'dill’sl
petition for legal fees resulting from DHHS’ violation of the AI.)A.AExhibit ‘2.
The “final disposition” of Stogsdill’s case by the United States Supreme Court
occurred on November 28,. 2016 when that Court denied his motion for

reconsideration. The agencies’ decision to ignore federal laws requiring a

At a recent budget hearing before a Senate Sub-Committee, the director of DDSN
admitted that the waiver document for the years 2015-2020 has not been approved by
CMS and that CMS has eight times refused to approve DHHS’ application, because the
agencies are not in compliance with CMS’ “Final Rule.” Discovery is needed to obtain
the all of the reasons for CMS’ denial of the waiver application.

14



7

written decision on remand does not change Stogsdill’s status as the

“prevailing party” entitled to legal fees pursuant to S.C. Code § 15-77-300 et.

“seq. and the legal fee provision of the ADA. State Medicaid Manual § 2903.2.7

C. Jurisdiction of the Circuit Court. Article V, Section 11 provides
that: “The Circuit Court shall be a general trial court with original jurisdiction
in civil and criminal cases, except those cases in which exclusive jurisdiction
shall be given to inferior courts, and shall have such appellate jurisdiction as
provided by law.” (1972 (57) 3176; 1973 (58) 161; 1985 ActNo.9.) S.C.Code
§ 15-77-50 states:

The circuit courts of this State are hereby vested with jurisdiction to hear

and determine all questions, actions and controversies, other than those

“involving rates of public service companies for which specific
procedures for review are provided in Title 58, affecting boards,
commissions and agencies of this State, and officials of the State in their
~official capacities in the circuit where such question, action or
controversy shall arise.
Nevertheless, it is unclear whether that section would apply to grant

jurisdiction to the circuit court to hear a petition on fees in a case where the

South Carolina Court of Appeals reversed the decision of the South Carolina

Without a written court order, DHHS and DDSN may attempt to reduce or terminate the
148 hours of services Stogsdill was awarded on October 27, 2016.

15



Administrative Law Court in a case where thé fact finder was not a “court,” but
was an agency without eipress authority to award fees pursuant to the state fee
statute or the Americans with Disabilities Act fee statute at 42 U.S.C. § 12205.
D. Jurisdiction Summary and Arguments Regarding Jurisdiction.
Because it is unclear which court has jurisdiction to review Stogsdill’s
petition for 1ega1'fées in this matter, as a precaution, this petition is being filed
in the courts identified above, as well as with any agency believed to have a
‘potential interest in these proceedings. Stogsdill prays that the South Carolina |
Supreme Court or the South Carolina Court of‘Appeals will hear this matter,
| as jt 1s a mattér of treméndous public concern. Thousands of waiver
participants are affected by DHHS and DDSN conti}nuing to apply csps to
services, without informing them that the Court of Appeals ruling in Stogsdill
prohibits the imposition of caps on services of persons at risk of
institutionalization. Taxpayers are burdened, because th¢ imposition sf caps
on hvome—basedv.services increased the cost of the ID/RD waiver program
(formerly MR/RD) by more than $50 millibn in the first year alone.
The General Assembly intended that prevailing partievs. Harmed by
agency action requiring a civil action to enforce their rights receive attorney

fees and costs when it enacted S.C. Code § 15-77-300 et. seq. and did not

16



include actions by DHHS in the list of those civil actions that are specifically
exempt from the state fee statute. Had the General Assembly i-ntended that fees
not be awarded to prevailing parties in civil actions to enforce rights undér the
ADA, the General Assernbly wouid have said sé in that‘stavtute.

As discussed above, Congress has also clearly and unambiguously
expresséd its intenrion to encourage enforcement of the ADA through private
civil actions by awarding legal feés and costs to prevailing parties. Nothing in
the ADA fee statute indicates any intention to limit these fee awards to civil
actions brought in the federal courts.

Historically, DDSN and DHHS have not béen forced to pay legal fees
when t}rey have arbitrariiy and car)riéiously reduced, denied, or termirlated
Medicaid services, or when they have been allowed to illegally_ delay
determinations of eligibility for services without providing any explanation for
the delay. With no consequences for thcir violations of the ADA, these
agencies have_ again abdicated their responsibilities to administer Medicéid
programs fairly and in the best interest of Medicaid waiver p'érticipants. Doe
. Kidd I, II and 11, supra, 42 U.S.C.S. §§ 1396a(a)(19), and Moore v. Cook,
2012 U;S; Dist. LEXIS 55865 (N.D. Ga. Apr. 19, 2012). |

It was by design, that the South Carolina Constitution established three

17



branches of government and required that they be "forever separate and distinct
from each other, and no person or persons exercising the functions of one of
said departments shall assume or discharge the duties of an)i other." S.C.
Consi. Art. 1, § 8. This mandate to separate powers of the three branches of
government stems from "the desirability of spreading out the authority for the
operation of the government. It preyents the concentration of power in the
hands of too few, and provides a system of checks and balances." State ex rel.
McLeod v. Mclnnis, 278 S.C. 307, 312, 295 S.E.2d 633, 636 (1982). .

These agencies have ignored legislative mandates which were properly
enacted byi state and federal lawmakers and they have ig'nored order_e of both
state and federal courts, iilcluding the order of the Court of Appeals in this
case, with impunity, thereby creating administrative tyranny in South Carolina
vand destreying the -balance of power required by the South Carolina
Constitution.

If attqmeys vcail have no expectation of payment for representing
prevailing Medicaid waiver participants in civil actions brought in state or
federal court, it should be no surpriSe that there will continue to be no other
private attorneys in South Carolina accepting cases challenging these agencies’ -

violations of the ADA, and the balance of powers between the executive

18



branch, the legislative branch and the judicial branch will not exist.

DHHS has violated the separation of powers mandate of S.C. Const. Art.
I, § 8, by subsfituting the unwritten policies of DHHS and DDSN for those
mandates legally enacted by the General Assembly and Congress. Without
enforcement of the state fee statute and the attorney fee i)rovision ofthe ADA,
DDSN and DHHS will be able to continue to use funds appropriated by the
General Assembly for the intended purpose of providing services necessary to
allow waiver participants to live in the least restrictive settings for other
purposeg not authorized in the State Budget. ‘Hampton v. Haley, 403 S.C. 395,
403,743 S.E.2d 258 (2013). | |

If fees are not awarded in this case, thé most vulnerable citizens in our
State will be forced to either suffer in silence, along with £heir families
, struggling to take care of them at home, or be forced into unsafe DDSN funded
institutionai settings, whére they are too often su.bjected to abuse, neglect and
exploitation - because they will be unable to find attorneys willing to enforce
the ADA and the decision of the 'Court of Appeals in Stogsdill v. DHHS, 410
S.C. 273,763 S.E.2d 638 (S.C.Ct.Ap. 2014). :

An award of reasonable attorney fees Will encourage other lawyers to

accept these complicated and arduous cases and will result in the intended

19



effect of forcing DHHS and DDSN to comply with the ADA.

This is a matter of great public interest, becaﬁse persons who qualify for
Medicaid waiver programs operated by‘ DDSN are thé most disabled of the
disabled and they must be impoverished to participate. They do not have funds
to hire lawyers. Stogsdill has demonstrated that these agencies have falsely
 informed the public and the courts since 2009 that caps and other limitatjons ’
on services were unavoidable due to budget reductions. While drastically
reducing services proyided to the most disabled persons served in waiver
programs, DDSN has incr:e‘ased the annual per capita cost by thousands of
dollars .a year and the total cost of the program by more than $50 miilion, |
' thereby costing. state taxpayers huhdreds of millions of dollaré since 2010. |

Since the Court of Appeals issued its order in this case in 2014, DHHS
has not amend¢d its waiver application to prdvide an exemption for persons at
ri‘sk of institutionaliz’atidn. Currently, the waiver application DHHS submitted
in the fall of 2014 has not been approved by CMS. DHHS nor DDSN have not
requested funding from the General Assembly to comply with the_ Court of
Appeals..’: order issued in 2014, suggesting that they have no intentidﬁ of
‘changing their illegal practices.

According to sworn testimony of the Director of DDSN, Beverly

20



Buscemi, before a Senate Sub-Committee, CMS has at least eight times since
2014 refused to approve the ID/RD waiver applications that DHHS has
submitted to CMS for the years 2015 to 2020, since the Court of Appeals
issued its order in Stogsdill v. DHHS.

DHHS has argued in the féderal courts that Stogsdill’s étate and federal
claims are “parallel,” even.“identical.” The agency should be estopped from
takin_g the position that Stogsdill cannot obtain relief in the federal courts,
where legal fees are available under § 42 U.S.C. 1988 and the ADA, while
challenging his right to secure fees in the state courts.

Stogsdill requests that the South Carolina Supreme Cdurt will accept this
civil action in ifs original jurisdi;:tion, or that fhe South Carolina Court of
Appeals will use its inherent authority to enforce its own order and that
Stogsdill’s petition for fees and costs will be referred to "cl referee authorized
to order discovery,® to take testimony and to issue a réport of proposed findings
of facts after the parties have. briefed the issues faised in this petition.
Alternatively, Stogsdill requests that the Supreme Court will refer the petition

to the appropriate court, with clear directions to that Court to rule upon his

"The record in this case was closed in 2010 and evidence post-dating that time is relevant
and necessary to demonstrate the bad faith of DHHS and to support Stogsdill’s request
for a multiplier.

21



petition for fees.

In the event that‘ the Supreme Court declines Stogsdill’s request to hear
this case in its original juﬁsdiction and the South Carolina Court of Appeals
does not assume jurisdiction to enforce its order, the petition should be acted
upon by the apprOpria;[e couﬁ with jurisdiction, which should order the parties 1
to participate in discovery, establish a briefing schedule and schedule a
hearing, then rule upon the petition for legal fees with reasonable promptness
pursuant to S.C. Code § 15-77-300 and the ADA fee statute.

CHL ~ Applicable Legal Fee Statutes
A. The stafe legal fee statute at S.C. Code '§ 15-77-300. S.C. Code §.
15—77;300(A) provides that the coﬁrt may allow any party in any ciVil.action
who is contesting state action, unless the prevailing party is the State, to
recover reasonable attorney’s fees to be taxed as court costs against the
apprdpriate agency. In order to ayoid paying fees under this statute, the burden
is on the State to prove that it acted with substantial justification in préssing its
claim égainst the party. Id. The agency may meet this bﬁrden by proving that

| it followed a statutory or constitutional mandéte that has not b_een invalidated
by a court of competent jun’sdiction; Id.

The state fee statute provides at § 15-77-300(B) that the court must
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consider the following factors: (1) the nature, extent, and difficulty of the case;
(2) the time devoted; (3) the profeséional standing of counsel; (4) the
beneficial results obtained; and (5) the customary légal fees for similar
services.

S.C. Code Ann. § 15-77-300 establishes three prerequisites to award
| legal fees in civil actions: (1) the contesting party must be the prevailing party,
(2) the court must find that the agency acted without substantial justification
in pressing its claim against the party and (3) the court must find that there are
no special circumstances that would make an award of attorney’s fees unjust.
Heath v. County ofAiken, 302.S.C. 178, 394 S.E.2d 709 (1990).
| | The only state acfions exempt from the state fee sta;[ute are civil actions
relating to the establishfnent of public utility rates, disciplinary actions by state-
licensing b;ﬁards, habeas corpus or post conviction relief actions, child support
actions, and child abuse and neglect actions, none of Whi;:h are involved in this
civil action. S.C. Code § 15-77-300( C).

Pursuant to S.C. Code § 15-77-310, a party must petition for the
attorney’s fees within thirty days following final dispositioﬁ of the case,
supporting the petition with an affidavit setting forth the basis for fhe request,

as Stogsdill has done in this case.
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An aétion for judicial review of an agency decision under S. C. Code
Ann. § 1-23-380 1s a “civil action” within the terms of S. C. -Code § 15-77-300,
and fees incurred in collecting fees are also recoverable under the state fee
statuté. McDowell v. S.C. Dep't of Social Services, 304 S.C. 539, 543-544
(1991).

After calculating the lodestar, the cdurt may “consi_dexf other factors
justifying én enhancement of the lodestar figure with a ‘multiplier’ before
arriving at a final amount. Layman v State, 376 S.C. 434, 459 (2008). Itisnot -
necessary for a party to be successful as to all issues in order to be found to be
a prevailing pdrty for purposes of éwarding attorneys' fees under fhe state
action statute. Id, citing Heath, 302 S.C. af 182, 39‘4 S.E2dat 711.

In Heath v. County of Aiken, 295 S.C. 416, 394 S.E.'2d 709 (1990), the
Supreme Court held that "substantial justification" for the purposes of this
»statute means juStiﬁed to a degree that could satisfy a reasonablé person. To
prove that its action was supported by substantial justification, the agency must
proyv_e that the action had “a reasonable basis” in both law and fact. See Pierce
v. Underwood, 4.87 U.S. 552, 108 S.Ct. 2541, 101 L.Ed.2d 490 (1988). The
reviewihg éourt must look to the agency's position in litigating the civil acﬁons ,

throughout the proceedings to determine whether DHHS had a reasonable basis
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in both law and fact, taking into consideration "the outcome of the matter
ev_entuéllylitigated."McNaughton v. Charleston School for Math and Sciencé,
Inc., 411 S.C. 249, 267, 768 S.E.2d 389 (2015), citing Layman, 376 S.C. at
448,658 S.E.2d at 327; Heath, 302 S.C. at 184,394 S.E.2d at 712. It must also
consider “the testimony presented during the case, the arguments of coUnsel,
[and] the evidence pr'esented..."' to determine whether the State was
substantially justified in pressing its claims for years to deny Stogsdill the
personal care attendant services his physician ordered, most of which were
improperly withheld until October 27, 2016 when his personai care attendant
| hdurs were increased to 148 houfs a week in an attenipt to moot Stogsdill’s
lawsuits. McNaughton 411 S.C. at 267. |
Then, the coﬁrt must determine whether special circumstances would make
an award of attorney's fees unjust. Heath, supra CITE. (statldard of review).
B. ADA Attorney Fee Statute |
The Americans with Disabilities Act was passed in 1990 to remedy
discriminatic)h against persons with disabilities. 42 U.S.C. § 12101 et seq. The
ADA fee shifting statute provides aﬁthority for the court to award areasonable
attorney fee to a successful plaintiff in ADA actions. 42 U.S.C. § 12205

provides that:
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In any action or administrative proceeding commenced pursuant to this
Act, the court or agency, in its discretion, may allow the prevailing
party, other than the United States, a reasonable attorney's fee, including
litigation expenses, and costs. . . .
42 U.S.C. §' 12205. This federal legal fee statute contained in the ADA clearly
applies to civil administrative actions which may not be compensable under
S.C. Code § 15-77-300, including proceedings for review by agencies, because
it authorizes hot just courts, but also agencie; fo award legal fees. That fee
statute is intended to encourage indiyiduals injured by discriminatory practices
to seek judicial redreSs, and_}“to ensure that the costs of violating civil rights
laws [are] more fully borne by the violators, not the victims.” Newman v.
| Piggie Park Enter. Inc., 390 U.S. 400, 402, 88 S.Ct. 964, 19 L.Ed.2d 1263 :
(1968).
IV. - ARGUMENTS
The U.S. Supreme Court established in Hensley v. Eckerhart, 461 U.S.
424, 103 S.Ct. 1933, 76 L}.Ed.2dA40 (1983), that the inifial estimate of a
- reasonable attorney fee should be calculated by multiplying the number of
hours reasonably expended on the litigétion times a reasonable hourly rate,

known as the “lodestar method.” A “reasonable hourly rate” must take into

account the prevailing market rates in the relevant community. Blum v.
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Stenson, 465 U.S. 886, 895, 104 S.Ct. 1541 1547, 79 L.Ed.2d 891 (1984). As
~ the Supreme Court ruled in Hensley v. Eckerha};t: “The amount of the fee, of
cours'e,4 must be determined on the facts of each case.” 461 U.S. 424, 429
(1983).

Pursuant to the state fee statute, the court must take the following
circumstances into consideration in awarding legalA fees.
A Stogsdill is the prevailing party. There can be no question here but chat
Stogsdill is the prevailing party in this civil action to increase his personal care
and respite hours over the number of hours bcing providcd in February, 2009
and to prevent DHHS from further rcducing those hours. For years,. DHHS
pressed its clcim, both in adminlis,.tratiVe agency proceedingé, then in the statc
courts, attempting to limit his persoﬁal care att_endant and respite houfsﬁ It is
undisputed that sihce October 27, 2016 he has received 148 hours a week of
- personal care attendant services from defcndant - 120 more hours each week
that he would have received without thcse civil actions. DHHS pfessed its
claim to reduce his respite services to 68 | houfs a week when caps were
imposcd on January 1, 2010, but during the course of thisblitigation, Stcgsdill
has prevéiled by requiring DHHS to increase those respite hours more t.han

three fold, to 240 hours a month.
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The United States Supreme Court has determined that the term
“prevailing party” in civil actions brought under the Americans | with
Disabilities Act; 42 U.S.C. § 12205 is a "legal term of art ... [referring to] one
who has been awarded some relief by the court...." b;uckhannon Board & Care
Home, Inc. v. West Virginia Dept. of Health & Human Resources, 532 U.S.
- 598, 603, 121 S. Ct. 1835, 149 L. Ed. 2d 855 (2001). That Court has ruled |
under various federal fee shifting statutes that the term "prevailing party"
includes a plaintiff who has secured "actual 'relief on the merits of his claim
[that] materially alters the legal relationship between the parties by modifying
the defendant's behavier in a way that direcﬂy benefits the plaintiff; F arrar v.
Hobby, 506 US 103, 111-12, 113 S. Ct. 566, .121 L. Ed. 2d 494.(1'992).A
including a consent }decree. |

There can be no question, but that the legal relationship of the parties
has been altered since January 1, 2010 beca\-lseStogsdill prevented DHHS
from reducing his hours, and that this relationship was altered on October 27,
2016, when he was awarded 148 hours a month of personal care-attendant |
hours - more than five trmes the number of personal care attendant hours he
would be receirfing had he not pursued enforcement of his rights under the

ADA in the civil actions.at issue in this petition.
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B. DHHS acted without substantial justification in reducing Stogsdill’s
hours. Each' year, DHHS has certified to CMS that Stogsdill meets
“institutional level of care,” such that he Would require institutionalization but
for receipt of waiver services. Yet, remarkabiy, DHHS argued to the agency
tribunals and the courts for nearly five years that ﬁe was not “at risk of )
institutionalization,” in clear cohtradiction ofthe ager;cy’s certifications to the -
féderal government. -

During the nearly seven years since Stogsdill ﬁled his first
administrative appeal, he supported his claims with affidavits frorh his treating
physician.s and psychological services prbvid¢rs, but DHHS failed to presént
any évidencé‘ﬁom a medical source to support its claims that he is ﬁot at risk
of institutibnalization. The Court of Appeals ruled that he is at such risk and
- DHHS failed to appeal that order.

Likewise, Stogsdill presented evidence at the fair hearing shdwing that
it would not fundamentally alter the State’s programs to provide the services
his physicians have ordered and DHHS again failed to present any evidence at
the evidentiary hearing to support its fundamental alteration defense.

Stogsdill filed his first reqﬁest fora fair hearing in February, 2009 and

DHHS failed to issue any administrative order until November, 2009, more

29



than 90 days after he requested additional hours. Exhibit 2. DHHS refused to
assess Stogsdill’s needs by taking into consideration the opinions of his
treating physicians, as required by Olmstead v. L.C., 527 U.S. 581,610 (1999)
and ordered by its own hearing officer in November, 2009. Exhibit 2.

A final order on the second fair hearing request Stogsdilt made in
December, 2009 was not issued by the DHHS heafing ofﬁcer until September
14, 2010, more than 240 days after he requested a fair hearing. Then, DHHS
attempted to reduce his personal care attendant hours on January 1, 2010 by
approximately one-half, without considering the risk of institutionalization or
conducting an individual assessment, or even a cost study to determine whether
any money would be eaved by imposing caps on hts home-based sert/ices. The
agertcy pressed its claim to reduce his respite hours in 201 O.to 68 hours a week
without justification. Without providing a single opinion from a qualified
medical source, for nearly five yeats, DHHS pressed its claim to.cap
Stogsdill’s services at the inadequate level he was receiving in 2009 when he
filed his first fair hearirtg request for additional hours. Exhibit 2.

DHHS failed to produce any evidence at any eviderttiary hearing to
support its claims it vt/as forced by “budget reductions” to reduce home based

_ services. However, Stogsdill presented evidence from CMS documenting that
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the cost of the ID/RD waiver program increased significantly when home-
based services were capped. Exhibit 8.

As the South ’Carolina Supreme Couﬁ ruled in Heath v. County of Aiken,
the definition of "substantial justification" in the context of attorney's fees
requires the agency to prove that its action was “justified in substance or in the
main” so as te “satisfy a reasonable person." 302 S.C. 178, 183 (1990). No
reasonable person, reviewing the evidence presented at the evidentiary hearing,
would be satisfied thaf serv_ice reductions were necessary to save money. Nor
could a reasonable person det’e}_rmine thaf[ DHHS satisfied its burden, based
exclusively en evidence presented at the hearihg? to show that Stogsill was nof
at ﬁsk of institutionelization, or that it ‘would fundamentally alter the State’s
‘programs to pro;/ide the services he needs.
B. No special circumstances make an award of legal fees unjust. As in
Heath, the litigation “enured to the benefit of’ all Medicaid waiver
participants. 302 S.C. at 184. Thus, it would be unfair for Sltogsdill to “bear the
costs of litigation” which benefitted all Medicaid waive'f participants. Id. As
the South Cafolina Supreme Court recently held in Hueble v. S.C. Dep't of |
Natu.ra‘l Res.: | |

"Courts have universally recognized that [the] special circumstances
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exception is very narrowly limited." Doe v. Bd. of Educ. of Balt. Cty.,

165 F.3d 260, 264 (4th Cir. 1998) (citations omitted) (internal quotation

marks omitted). As such, it is only in rare occasions that a case presents

circumstances unique enough to justify denying a prevailing party
attorneys' fees. Lefemine, 758 F.3d at 555; see also, e.g., De Jesus

Nazario v. Rodriguez, 554 ¥.3d 196, 200 (1st Cir. 2009) (stating that the

special circumstances justifying denial of attorneys' fees are "few and far

between").
416 S.C. 220, 232 (2016).

In Hueble, the state supreme Court recognized that it would be unjust to
award fees if the plaintiff failed to prove an essential element of his claim. Id.
at 234. Recognizing that “the award of attorneys' fees éncourégeé the pursuit
of cases involving the infringement of civil rights Because we hold those rights
to be sacrosanct; awarding fees for pyrrhic victories does nothing to further
 that purpose.” Id. But, the benefits Stogsdill obtained through these civil
actions were neither “technical nor de minimis.” 1d.

Stogsdill filed a request for a fair hearing in February, 2009, seeking
additional personal care hours when he lost seven hours a day of services upon
graduation from high school. Exhibit 2. DHHS aggressively pressed its claim, |
not only to deny his request for additional hours, but the agency even

attempted, as it had done in Brook Waddle v. DHHS, (Case No. 07-MISC-028,

November 19, 2013) while his first administrative appeal was still pending, to.
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drastically reduce his personal care hours to 28 hours a week. As a result of
Stogsdill’s civil actions, he now receives 148 hours a week of personal care
attendant services. Exhibit 2.

Stogsdill also established that DHHS violated the ADA by impo'sing
capé on services needed by waiver participants who are at risk of
institutionalization. That is a seismic viCtory that justiﬁes an award of fees not
only undef the state fee statute, but also under the ADA fee statute.’

C. Abplicatiqn_ of S.C. Code § 15-77-300(B) factors. S.C. Code §
-15-77-300(B) requires the court to consider (1) the nature, extent, and
difficulty of the éase; (2) the time devoted; (3) .the professi_onal standing of
counsel; (4) the beneficial results obtéined; and, finally, (5) the customafy
legal fees for similar services.

(1) Nature, extent, and difficulty of the case. Challenging a state agency’s
administration éf a Medicaid program and its violation of the ADA is an
awesome task of tremendous complexity. The labyrinthine contours ’of the

Medicaid Act, its interrelationship with the ADA, and the tangled jurisdictional

The significance of this victory is in no way lessened by the agencies’ decision to ignore
the order of the South Carolina Court of Appeals and the reasonable promptness mandate
at 42 U.S.C. 1396a(a)(8).
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issues governing state versus federal jurisdiction mean that lawyers who could
handle the case skillfully are rarer than hens’ teeth. Stogsdill’s counsel is
uniquely qualified and able to deal with a case of this complex character, given
counsel’s wide experience which was requ’ired‘ to confront the ever-changing
substantive and jurisdictional challenges posed by DHHS. Likewise,
Defendants’ blatant refusal to promptly comply with this Court’S order
required special skills and exceptional endurance.

Affidavits from practicing attorneys eloquently testify to the complexity
of Medicaid litiga;fion, and counsel intends to present additional affidavits.
EXhibits 2,3,4,5,and 6. These afﬁdavits were presented to the district court,
then to thé Fourth Circuit, Which directed DHHS on Aﬁgust 9, 2016 to péy
$669,077.20 in legal fees, in addition to guardian ad litem fees of $39,173.75
in Doev. Kidd 11,2016 U.S. App. LEXIS 14609 (August 9, 2016). The Fourth
Circuit also ruled that “because Doe successfully challenged the defendants'
determination in state proceedings, she received the relief she desp‘erately
sought,” a Fourth Circuit order requiring DHHS and DDSN to provide services
ordéred by her physician “in a reasonably prompt manner.” Id. Beéause the
Fourth Circuit found Doe’s state court proceedings to be “both useful ‘and of

a type ordinarily necessary to advance the civil rights litigation to the stage it
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reached,"” it remanded Doe’s case to the district court for “appropriate
consideration of Doe's request for fees in the state administrative proceedings.”
Id.

DHHS and DDSN then filed a petition in the United Statés Supreme
Court for certiorari (scheduled for conference on or about January 9,2017) and
filed a motion with tne Fourth Circuit requesting a stay of its order requiring
payment of fees. The Fourth Circuit denied the agencies’ motion for a stay, but,
as of December 27, 2016, DHHS and DDSN still Arefused to pay tne fees
ordered and they are in default of the Fourth Circuit’s order. - |

The issue of whether the caps impoéed on Médicaid waiver services
violate the ADA ‘was an especially difﬁcult. and novel iSsue, as was tne
establishment of standards to determine whether a litigant is “at risk of -
institutionalization.” The Court of Appeals’ landmark ruling in this case makes
it a crucially important one for all Medicaid récipients, not just plaintiff.

To get to this point, Stogsdill has been dragged by the unrelenting
defendants through nearly eight years of | scorched-earth litigation, twice
-through proceedings before the agency; to the South Carolina Administrative
Law Court, to this Court and then the South Carolina Suprgme Court, wheté

defendants’ counsel falsely informed that Court that Stogsdill. failed to
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cooperate in its efforts to assess his needs. Exhibit 2. Because DHHS still
refused to perform an assessment after that court dismissed his appeal, or even
to reveal the standards it intended to apply to assess his need for services or the
qualifications of persons who would assess his needs, he was forced to file a
petition for certiorari in the United States Supreme Court. Exhibit 2. In order
to prevent DHHS from imposing caps on his services when the Administrative
Law Court upheld the agency’s decisioﬁ, Stogsdill was then forced to file a
civil action in federal court.'® Exhibit 2.

It was not until the United States Supreme Court denied Stogsdill’s
petitioh for certiorari that DHHS ﬁnaHy agreed to providé.148 hours a. week
éf personal care serviceé -1 20 moreﬁh'ours a week than waiver participants who
did not ﬁle lawsuité n federal cohrt, in addition to 240 hours a month of

respite services. Exhibit 2. The success of Stogsdill’s civil actions is

demonstrated by the fact that, at the start of 'Stogsdill’s second administrative

The significance of the federal proceedings, which DHHS claims to be “parallel,” is
demonstrated by the fact that Brook Waddle’s 2007 “fair hearing” appeal remains log
jammed in the Administrative Law Court and DHHS continues to refuse to provide
services its own hearing officer ordered the agency to provide in 2013. Brook Waddle v.
DHHS, supra, DHHS decision dated November 19, 2013. Al Myers did not file a civil
action in federal court and DHHS imposed caps on his services, in violation of the ADA,
in 2012, forcing him into a nursing home. Myers v. DHHS, 2016 S.C. App. LEXIS 159
(S.C.App. December 21, 2016).
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appeal, DHHS attempted to reduce his respite hours to 68 hours a month.
Stogsdill will show upon taking discovery that this delay was an intentional
effort concocted by the State’s legal counsel, without authorization from
officials responsible for making litigation decisions, to avoid payment of legél
fees legitimately due.

A very simple but clear-cut measure of this grueling litigation, and the
tenacious effort demanded of plaintiff’s counsel, is the number of briefs and
- arguments required since 2009 to obtain the increases in hours that hav'e now

been awarded.

(2) The time devoted. The time‘re‘quir}eAd to litigate caseé invplving Medicaid
‘.appeals 1s discusséd in the attached afﬁdavits.of two lawyers w.ith extensive
experience in litigating these caseé, Sarah St. Onge and Lynn Carman.
Exhibits 3 and 4. Attorney St. Onge states in her affidavit that she spent more
than 700 hours in two years preventing DHHS from imposing caps on services
before that case was settled in 2012. Exhibit 4. Ms. St. Onge informed the
court that “In my experience, Medicaid related cases are very time consuming

and require intense study and preparation.” Id.
Stogsdill’s counsel has been required to spénd s_igniﬁc‘antly in excess of

1,000 hours in these civil actions to prevent DHHS from reducing his hours
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and to obtain a dramatic increase in personal care attendant and respite hours.
He obtained a ruling from the South Carolina Court of Appeals that DHHS
violated the ADA when it imposed caps on home-based services which will
benefit all Medicaid waiver participants if the agencies are required by the
Judicial Branch to pay legal fees when they violate that order.

Additional time .is needed to review and allocate these hours between the
different phases of the state and federal proceedings, which are bdth
compensable under the relevant legal fee statutes. Compensation will also be
sought for hours spent litigating Stogsdill’s legal fee claims.

MoAst}of the time spent in these civil aétions was required because DHHS
.has continued to ignore the federal sfétute and regulation requiring the State to
issﬁe a final administrative order within 90 days. 42 U.S.C. 1396a(a)(8) and
Doev. Kidd I, supra. Many hours weré spent in this case, as in Doe v. Kidd III,
atte;mpting to force recalcitrant DHHS to comply with the 2014 order of the
South Carolina Court of Appeals. _Supra.

- (3) The professional standing of counsel. Stogsdill’s counsel was admitted
to the Bar .in 1988, and she has been recognized nationwide as a leader in
diéability ri gﬁts cases. Ms. Harrison has been peer rated by Martindaie Hubbell |

for “the highest rating of professional excellence” as “Preeminent,” with a
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rating of 5.0 on a scale of 5.0. She has been listed for years as a “Super
Lawyer” and has received awards from advocacy | groups for her work
protecting the rights of persons who have disabilities.

Stogsdill’s counsel has three times obtained reversals of the district court
in Doev. Kidd I, Il and 111, supra, a case brought in federal court to enforce the
reasonablé promptness mandate of the Medicaid Act. For more than a decade,
Stogsdill’s counsel has argued cases in the South Carolina Supreme Court
involving plaintiffs, like Stogsdill, challenging decisions of DHHS and/or
DDASN related to Medicaid waiver programs: Doe v. S.C. HHS, 398 S.C. 62
(2011); Mims v. Babcock Ctr Inc 399 S.C. 341 (2012); SC Dep't ofHealth'
‘and Human Servs v. Jackson, 2004 S.C. LEXIS 269 (S.C., Nov. 4, 2004),
opinion withdrawn by, substituted opinion at Ex parte S. C. HHS, 2005 S.C..
'LEXIS 158 (S.C. June 6,2005). In Myers v. DHHS, Harrison recentiy ob£ained
an order reversing the‘ decision of DHHS to impose caps on Medicaid services,
finding that those caps violate the ADA. 2016 S.C. App. LEXIS 159
(S.C.Ct.Ap. December 21, 2016). |

Just this month, Harriéon also obtained a reversal and remand in the
Fourth Circuit relatéd to the Médicaid Act and the ADA in Kobe'v. Haley,

2016 U.S; App. LEXIS 22283 (4th Cir. S.C., Dec. 15, 2016). That decision
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reversed the lower court’s ruling dismissing Governor Nikki Haley as a
defendant for claims alleging violations of the ADA. Id.

Attorney Carman, who has more than 30 years of experience litigating
Medicaid cases, opined that “Ms. Harrison is well respected nationally as a
result of her work in Medicaid litigation cases and she has been of tremendous
assistance to me in editing briefs, discussions of litigation strategy and in
sharing information on Medicaid cases from other parts of the country.”
Exhibit 3. He stated in his affidavit that “Medicaid litigation is the most
complex of the litigation I have done during rﬁy 54 year career as a lawyer and |
there are extrémely few lawyers in the counfry, like Ms. Harrisoh, who are
intellecfuaHy capable of taking on .these cases and ._Willing and courageous
enough to persist through years of }appeals.” Id.

(4) The beneficial results obtained. Stogsdill obtained a judgment in this case
ﬁnding' that the imposition of caps on services provided to Medicaid waiver
participants at risk of institutionalization violates the ADA. When the
December, 2009 request for a fair _ﬁearing was filed, DHHS was pressing its
claim to reduce Stogsdill’s personal care houfs to 28 h<;urs a week and his
respite hours to 68 hours a month. As é direct resuit ofhis civil actions, DHHS

is now providing 148 hours a week of personal care services and 240 hours a
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month of respite services. Exhibit 2.

(5) The customary legal fees fér similar servhices. In 2016, in Doe v. Kidd 111,
the Fourth Circuit ruled, based on affidavits submitted in 2012 and 2013, that
a reasonable rate for Stogsdill’s counsel in this case was, at that time, $425 an
hour. 656 Fed. Appx. 643 (4" Cir..2’016). (“Based on the reco?d before the
district court, Doe has more than met her burden of establishing the reasonable
hourly rate for Harrison.”) Two well respected attorneys in South Carolina,
Terry Richardson and Mike Kelly, opined in 2012 that $425 was, at that time, -
a reésonable rate for Harrison based on her expeﬁence five years ago. Exhibits
| 5 and 7.

Counsel intends to sﬁpplement these affidavits With affidavits suppérting

a higher hourly rate based on her current experience and more recent market
conditions.

D. A fee enhancement is appropriate in this case. Stogsdill intends to
request an enhancement due to the exceptional results, difficulty anci
complexity of this case and contingent néture of payment. In determining
Whether an enhancement should be awarded, the Supreme Court Has held that
coﬁrts should give “enhanced consideration” to thfee of thesé factors,

specifically, "the actual amount of Work performed, expenses incurred, and the
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benefit obtained.” In Layman v. State, the South Carolina Supreme Court
awarded fees to plaintiffs’ lead counsel eight years ago of $500 and $6OO an
hour, but those rates were increased by a multiplier of 1.25. 376 S.C. 434, 457,
658 S.E.Zd 320, 332 (2008-).

Our Supreme Court recently ruled that a multiplier of 1.5 was
appropﬁate, wher¢, as here, counsel obfained “exceptional success” in a
complex case. Maybank v. BB&T, 416 S.C. 541, 581 (2016). In Ber@ V.
Schulman, the Fourth Circuit rec.en‘tly applied the lodestar analysis and upheld
the South Caroliria district court’s award of $3,349,379.95; in legal fees in a
class acﬁon lawsuit, applying a multiplief of 1.99 to increase the award to
$5,333,.188.21. |
E. Stogsdill is entitled to reimbursement for costs and expenses. Stogsdill
intends to submit claims for reimbursement of costs and expenses, most of
which were incurred as a result of DHHS’ failure to comply with the Medicaid
Act’s standard of promptness. Exhibit 2. Additional time is needed to prepare
these reports and allocate the costs to various phases of work'. in the state and

federal civil actions.
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V.  Conclusion and Prayer for Relief.

Stogsdill has fought now for more than six years now in Stogsdill’s civil
actiohs to challenge powerful state agencies which have aggressively resisted
compliance with state and federal law, and the orders of state and federal
courts. The agencies’ complete disregard for court orders is demonstrated by
its recent default, instead of compl})ing with the order of the United States -
Court of Appeals for the Fourth Circuit to pay legal fees ordered in Doe v.
Kidd.

As thc attached affidavits show, the reality is that cases like this will
never be popular, and even the prospeqt of a substan.tial'.fee will ndt induce
many lawyers to take them. But if there is ﬁot a substantial feé in this case, no
rational lawyer will ever take such a case, and the purpose of the attorney’s fee
statutes at issue in this case, to promote enforcement of the law by state
agencies, will utterly fail.

For the reasons set forth above, Stogsdill is entitled to legal fees, costs
and expenses tb be awarded by “the court,” pursuant to S.C. Code § 15-77-300
et. seq., as well as the legal fee statute.enacted by Congress to enforce the ADA
at 42 U.S.C. § 12205. Stog.sdill prays fhat the Supreme Court will grant his

petition to consider this petition in its original jurisdiction or will issue aruling
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determining the appropriate court with jurisdiction to order discovery, to issue
a briefing schedule and hold a ‘hearing, then rule upon his request for legal
fees, costs and expenses. Stogsdill intends to supplement this petition with
evidence not contained in the record, which was closed in May, 201'0, before |
DHHS increased Stogsdill’s hours, including evidence obtained through
discovery.

Stogsdill prays that the appropriate court will order such other relief as
might be just and proper under the exceptional circumstances of this case.

Respectfully submitted,

Patricia Logan Harrison

611 Holly Street

Columbia, South Carolina 29205
pharrison@loganharrisonlaw.com
803 360 5555

| December 28, 2016
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Exhibit 1 ~ Certificate of Service and Summons



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
)
) CERTIFICATE OF SERVICE
Richard Stogsdill )
Plaintiff, )
VS. ' )
) Case No.:
South Carolina Department of Health and Human )

Services and its Agent, the South Carolina
Department of Disabilities and Special Needs

Defendant. )

I certify that on this date, I served a copy of summons and Petition in this action, dated

December -28, 2016, On the South ‘Carolina Department of Health and Human Services, the South Carolina Department
of Disabilities and Special Needs, the South Carolina Attorney General, the Office of the South Carolina

State 'Tfeasu_rer_, South Ca_rolina Governor Nikki R. bHa-ley apd Damon C. Wlodar_czyk, Esaq., Couns,el for -
SCDHHS by

[] Delivering it to him/her personally, ,

[Z} Mailing it to hlm/her at his/her last known address, by deposmng 1t in the U S.

Mail, in an envelope with sufficient postage affixed, addressed as follows:

SC ‘Depart. of Health and Humen Services, c/o Christian Soura, PO Box 8206, Columbia, SC 29202-8206
SC ‘Depart. of Disabilities anci Special Needs,. c/o Beverly Buscemi, PO Box 4706, Columbia, SC 29240
The Soutl-l Carolina Attorney General, PO Box 11549, Columbia, SC 29211

The-Office of South Carolina Staté Treasurer, PO Bok 11778, Columbia, SC 29211

Tthe Honorable Nikki R. Haley, Office of the Governor, 1205 Pendleton Street, Columbia, SC 29201
Damon C.v Wlodarczyk, Esq., Riley Pope & Laney, PO Box 11412, Columbia, SC 29211 V

] Delivering it by commercial delivery service in accordance with Rule 4(d)(9), l

SCRCP, addressed as follows: - ;or,

Date , - Signature

SCCA 255 (05/2013)



STATE OF SOUTH CAROLINA,
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Richard Stogsdill, SUMMONS
Plaintiff,
FILE NO.

Vs.

The South Carolina Department of
Health and Human Services and its
Agent, the South Carolina Department

of Disabilities and Spec1al Needs,
Defendants

TO THE DEFENDANTS ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of

which is herewith served up.on you, and to serve a copy of your answer to this Petition upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such service, and if you fail to answer the Petltlon judgment by default W111 be rendered -

against you for the relief demanded in the Petition.

This Petltlon is also being ﬁled in the South Carolina Supreme Court, the South Carohna
Court of Appeals, the South Carolina Administrative Law Court and the Department of Health and
Human Services Office of Appeals and Hearings, and is being served upon the agencies named
above, the Ofﬁce of the Attorney General and the Office of Governor Nikki Haley '

Columbia, South Carolina | " Patricia Logan Harrison
Attorney for Richard Stogsdill

Dated: December 28,2016
- Address: - 611 Holly Street

Columbia, South Carolina 29205
pharrison@loganharrisonlaw.com

SCCA 401 (5/02)



STATE OF SOUTH CAROLINA,
IN THE SUPREME COURT OF THE
COUNTY OF RICHLAND STATE OF SOUTH CAROLINA

Richard Stogsdill, - SUMMONS

Plaintiff,

Vs. FILE NO.
The South Carolina Department of
Health and Human Services and its
Agent, the South Carolina Department
of Disabilities and Special Needs,

' Defendants.

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a. copy of
which is herewith served upon you, and to serve. a.copy of your answer to this Petition upon the
subscriber, at the address shown below, -‘within thirty (30) days after service hereof, exclusive of the
| day of such service, and if you fail to answér.the"Pe'tition, judgment 'by default will be rendered
againét you for the relief demanded in _the Petition.

o This Petiﬁon is also being filed in fhe South Carolina Sﬁpremé Court, the Sdﬁth Carélina
Court of Appeals, the South Carolina Administrative Law Court and the Department of Health and

Human Services Office of Appeals and Hearings, and is being served upon the agencies named
above, the Office of the Attorney General and the Office of Goyernor Nikki Haley.

Columbia, South Carolina ’ Patricia Logan Harrison
' ‘ Attorney for Richard Stogsdill -

Dated: December 28, 2016
‘ Address: 611 Holly Street

Columbia, South Carolina 29205
pharrison@loganharrisonlaw.com

SCCA 401 (5/02)



STATE OF SOUTH CAROLINA, '
IN THE SOUTH CAROLINA

COUNTY OF RICHLAND COURT OF APPEALS

Richard Stogsdill, SUMMONS

Plaintiff,

VS.

The South Carolina Department of

Health and Human Services and its

.Agent, the South Carolina Department

of Disabilities and Special Needs,
Defendants.

)
)
)
)
)
)
)
) FILE NO.
)
)
)
)
)
)

TO THE DEFENDANTS ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of

~ which is herewith served upon you, and to serve a copy of your answef to this P.‘etition_ upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such service, 'ar;d if you fail to answef_the Petition, judgment b_y default will be'réndered

against you for the relief demanded in the Petition.

This Petition is also being filed in the South Carolina Supreme Court, the South Carolina
Court of Appeals, the South Carolina Administrative Law Court and the Department of Health and
Human Services Office of Appeals and Hearings, and is being served upon the agencies named
above, the Office of the Attorney General and the Office of Governor Nikki Haley.

Columb.ia, South Carolina | ' Patricia Logan Harrison
‘ ' Attorney for Richard Stogsdill

Dated: December 28, 2016
' Address: 611 Holly Street

Columbia, South Carolina 29205
pharrison@loganharrisonlaw.com

SCCA 401 (5/02)



STATE OF SOUTH CAROLINA,
IN THE SOUTH CAROLINA

COUNTY OF RICHLAND ADMINISTRATIVE LAW COURT

Richard Stogsdill, SUMMONS

Plaintiff,

Vs. FILE NO.

The South Carolina Department of

Health and Human Services and its

Agent, the South Carolina Department

of Disabilities and Special Needs,
Defendants.

TO THE DEFENDANTS ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of

which is herewith served upon you, and to serve a copy of your answer to this Petition upd_n the
_ subscﬁber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such s_érvice,_ and if you fail to answer the Petition, judgment by default will be rendered

~ against you for the relief demanded in the Petition.

This Petition is also being filed in the South Carolina Supreme Court, the South Carolina
Court of Appeals, the South Carolina Administrative Law Court and the Department of Health and
Human Services Office of Appeals and Hearings, and is being served upon the agencies named
above, the Office of the Attorney General and the Office of Goyernor Nikki Haley.

Columbia, South Carolina ' ) Patricia Logan Harrison
Attomney for Richard Stogsdill

Dated: December 28, 2016 :
Address: 611 Holly Street .

Columbia, South Carolina 29205
pharrison@loganharrisonlaw.com

SCCA 401 (5/02)



Exhibit?  Affidavit of Nancy Stogsdill



AFFIDAVIT/VERIFIED STATEMENT OF NANCY STOGSDILL

Now comes Nancy G. Stogsdill, who swears and affirms under oath the following:
I am the mother of Richard S., who has lived in our family home since he was born.

Until October 27, 2016, DDSN did not assess Richard’s needs for additional personal
care attendant hours, even after the Court of Appeals ordered them to do so in 2014.

The agencies waited until the United States Supreme Court denied his petition for
_certioran in October, 2016 to determine Richard’s need for personal care attendant
services.

On October 27, 2016, DDSN awarded Richard 148 hours a week of personal care
attendant services, but they never provided a written notice informing him of the reasons
for not providing all of the hours his physician ordered, nor did they prov1de the statute or
regulation relied upon when they awarded those hours. .

The chart below shows the hours Rlchard recelved in 2009, the hours he would have

. received if he had not filed civil actions in state and federal courts and the hours he has -
received since the United States Supreme Court denied his petition for certiorari (before
that Court ruled on his petition for a rehearing):

2009! 2010 caps Since Oct. 27,2016
Personal care 54 wk - 28 wk 148 wk
Respite : 36 wk 17 wk _ 60 wk

Richard filed a fair hearing appeal in February, 2009, asking for additional hours after we
lost 7 hours a day that had been pr0V1ded by the school system and I 'had to quit my full
time job.

According to DDSN official, Jacob Chorey Order of September 14 2010 of DHHS
hearing officer. .



10.

11.

12.

13.

14.

In November, 2009, the DHHS hearing officer sent Richard’s case back to DDSN,
ordering the agency to reassess his needs, taking into consideration his physician’s order,
but they ignored that order, just as they ignored this Court’s order, and DDSN never
conducted that assessment and then DHHS and DDSN attempted to cut his personal care
hours to 28 hours a week and his respite hours to 68 hours a month a month later.

The only written notice we received when DDSN tried to reduce Richard’s hours in 2010
was the one DDSN sent to his providers of personal care services in February, 2010

" notifying them that authorization for those services was being terminated saying that

Richard moved out of state.

Richard was one of the plaintiffs in the lawsuit filed in December, 2009 in the original
jurisdiction of the South Carolina Supreme Court, trying to prevent DHHS from imposing
caps on services and eliminating therapies that are critical to keep waiver participants at
home. '

Only about 200 waiver participants out of approximately 6,000 were like Richard, having
conditions severe enough to require more hours than allowed by the caps imposed in
2010.

DDSN told families-that physical therapy, occupational therapy and speech therapy was
being terminated as a waiver service because those services could be obtained through
“regular” (State Plan) Medicaid, but after 2010, those services were only provided to
“restore” functional status, not to people like Richard who need those therapies to prevent
further deterioration.

- The petition filed in'the Supreme Court in 2009 was denied when the agencies told that

court that the waiver amendments could not be avoided, because of budget reductions,
but now we know that the claims of budget reductions were not true, because the average
cost per participant actually increased in 2010 from approximately $37,000 a year (the
cost of Richard’s services that year), to more than $51,000, and that the cost of Richard’s
waiver program increased in 2010 by more than $50 million.

Since that time, DDSN has received tens of millions of additional dollars, but they still
have not established any procedure for persons like Richard, who have the most severe
disabilities, to exceed the arbitrary caps imposed in 2010, nor have agency officials
requested funds from the General Assembly to restore those services.

The waiver application that was approved by the CMS Regional Office in 2009 was only
for the years 2010-2014 and a new waiver application was submitted to CMS in 2014, but
it is my understanding that the waiver application covering years 2015-2020 still has not

* been approved by CMS and that CMS has denied DHHS’ requests to approve the waiver

application eight times.



15.

16.

17.

18.

19.

20.
21.
22.

23.

The waiver application DHHS submitted to CMS does not contain any procedure for
allowing persons who are at risk of institutionalization to exceed the caps and neither
DDSN nor DHHS have established any written policy to determine how services will be
awarded to exceed the caps and CMS has told the federal court that they do not monitor
the state’s compliance with federal laws.

DDSN service coordinators continue to tell waiver participants that there are no
exceptions to the caps, thereby ignoring this Court’s order in Stogsdill v. DHHS, except
that a few people who filed lawsuits in federal court have been allowed to keep the hours
they were receiving in 2009.

Nearly three years after Richard filed his first administrative appeal, we filed a lawsuit in
federal court, because a final administrative decision still had not been issued and the
agencies, as now, paid no attention to the federal standard of promptness for determining
eligibility for services or for issuing a final decision.

 We repeatedly requested an independent assessment of Richard’s needs by a qualified

medical professional, but DHHS and DDSN refused our requests and never provided an

independent assessment, nor would they respond to our repeated requests to see the

standards being used to allocate hours or the qualifications of the persons making those
decisions.

Right after the South Carolina Court of Appeals issued its decision, the federal court
dismissed Richard’s lawsuit saying that he could obtain relief in the state courts, but the
State agencies continued to refuse to assess Richard’s needs for personal care services
until October, 2016, soon after the United States Supreme Court denied his petition for

certiorari.

Richard filed a petition requesting a rehearing in the United States Supreme Court which

- issued a final order disposing of Richard’s state administrative appeal on November 28,

2016, after Respondent increased his personal care hours to 148 hours a week.

Richard appealed the dismissal of his federal lawsuit and oral arguments were heard on
December 9, 2016 in the United States Court of Appeals for the Fourth Circuit, but a
decision has not been rendered by that court. :

As Dr. Joseph predicted, when Richard’s therapy services were eliminated and the
services he ordered in 2009, and again in 2010 were not provided, his mental and physical
condition deteriorated.

When we tried to make DDSN and DHHS aware of our requests for additional hours,
counsel for DHHS instructed us that the only way we could obtain additional hours was

-10-



24.

25.
26.
27.

28.

29.

30.

31.

32.

to go through the “regular” procedure of requesting those hours through Richard’s service
coordinator and he threatened to ask the federal court for a protective order if we made
requests for services any other way.

When that threat was made, we had provided the lawyers for DDSN and DHHS the

statements Dr. Munn signed explaining why he needs the hours she ordered and provided
agency counsel the motions we filed in the federal court asking that court to enforce her
orders, but DHHS’ attorney responded by instructing us that:

Any future attempt to request services through my‘ office rather than communicating
with the service coordinator and making the request through the proper procedure
will necessitate the filing of a motion for protective order addressing the same.

At each plan meeting, we asked Richard’s service coordinator to provide the hours
ordered by his treating physician, Dr. Munn, but the DDSN computer program used by

‘service coordinators will not allow them to increase hours over the limits imposed in
- 2010. :

Each year, the service coordinator simply wrote on Richard’s plan that the number of
hours “ordered by the HHS hearing officer in 2009 appeal must continue,” as if the Court :

- of Appeals never ordered DDSN to reassess his needs.

According to testimony of DDSN officials, service coordinators are the only persons who

can authorize waiver services and they are trained not to give any deference to the .
opinions of treating physicians.

But, Richard’s service coordinator repeatedly informed us that service coordinators have
no authority to exceed the caps.

After that, even though we provided the agencies with notice of Richards’ needs by
filings made in the courts and we sent emails to agency lawyers requesting the
reassessment ordered by this Court, as we had been instructed by the DHHS attorney, we
made our requests for services through his service coordinator.

I provided Richard’s service coordinator with all medical records she requested after this

“Court ordered DDSN to assess Richard’s needs without regard to the caps, and we -

allowed the DDSN service coordinator to communicate directly with his physician, who
provided all of the information requested.

In addition, we provided the service coordinator with access to Richard and our home any
time she requested a visit.

DDSN and DHHS either ignored or refused our requests to conduct the assessment this

- Court ordered until DHHS’ lawyer sent a letter on May 20, 2015 - eight months after this

4

-11-



33.

34.

35.

36.

37.

38.

39.

40.

Court issued its order - saying that some unidentified physician and service coordinator
had been selected to conduct an assessment.

We offered to arrange for the agency examiners to meet with Dr. Munn with counsel
present and to make Dr. Munn available for a deposition, but Respondents never took
advantage of those repeated offers

We repeatedly asked agency counsel to provide us with the standards the agencies
intended to use to evaluate Richard’s need for services, the qualifications of the
examiners and whether their chosen examiners had conflicts of interest, but our requests
were either ignored or denied by DDSN and DHHS.

After sending the May 20, 2015 letter, DHHS counsel demanded that we allow the
medical director of DHHS and a DDSN state office social worker to come to our house to

‘examine Richard personally without his attorney being present.

. Dr. Munn and Richard’s psycholegical services provider, Lennie Mullis, agreed that it

would be traumatizing to Richard for Dr. Platt and a DDSN social wotker to come into
our home to “examine” him and that his emotional state has been fragile knowing how
difficult it has been for me to keep him at home without the services he needs being -
provided. : :

We repeatedly asked for an assessment to be performed by an independent physician, but

'DHHS has consistently refused-to agree to that request, instead insisting that only DHHS’
‘medical director, Dr. Tan Platt, can determine how many hours he should receive and that
'he wanted to meet with Richard without his attorney being present.

We believe that Dr. Platt has an impermissible conflict of interest, because not only is he
paid for serving as the medical director of DHHS, but he has financial interests in
contracts to perform services with USC School of Medicine, the Babcock Center and
Aldersgate, which all receive funding from DHHS.

When DHHS and DDSN continued to deny our requests for an independent assessment,
we reluctantly agreed to allow Dr. Platt and Ms. Jaques to examine Richard in the
presence of his godfather, Moultrie Burns, but when we offered to make Richard
available for that examination, the agencies quit demanding that Richard submit to such
an examination and they increased his personal care attendant hours to 148 hours a week
on October 27, 2016, without contactlng his physician or examining him.

Richard’s former service coordmator asked me to break down into minutes each task that
has to be performed for Richard by a personal care attendant, which I provided in early
2015 for the purpose of assessing his need for personal care attendant hours.

-12_



4].

42.

43.

44,

45.
46.

47.

48.

49.

50.

I do not know where the information described in the “assessment” provided by Dr. Platt
and the DDSN social worker came from, because it does not appear that they even looked
at the information and medical records I provided to the DDSN service coordinator.

In November, 2015, after the Platt “assessment” was done, DDSN quit providing the 15
hours a week of adult companion hours that were awarded in 2009.

Finally, in the fall of 2016, DDSN allowed us to replace just those 15 adult companion
hours with personal care attendant hours, but that did not increase the total number of
hours Richard was receiving when this Court issued its decision in September, 2014.

I was flabbergasted when DHHS’ attorney told the Supreme Court in November, 2015 that
we would not allow the agency to perform an assessment of Richard, because that was just
not true.

We cooperated in every way possible, following the directions of DHHS counsel to go

through the “proper procedure” of requesting services through the service coordinator.

After oral arguments in the Supreme Court, DHHS presented that Court with a document
s1gned by Dr. Platt and Ms. Jaques dated June 25 2015 titled “Stogsdill Assessment.”

Dr. Platt and Ms. Jaques did not determlne in that “assessment” how many hours of

. personal care attendant and respite hours Richard needs, as the Court of Appeals had
- ordered DDSN to do in September, 2014.

Dr. Platt and Ms. Jaques state that they “did not have the benefit of physician’s notes” and
that they reviewed the records of the service coordinator, but that was not true, because we
provided that information to the DDSN service coordinator, and that information was in
her file, in addition to the physician notes the service coordinator obtained directly from
Richard’s physician. :

The “Stogsdill Assessment” stated that the transcript from Richard’s first fair hearing was

“available to the team,” but that could not be true, because that hearing was never
transcribed and it took a long time for DHHS to comply with our request to obtain a copy
of the tape of that proceeding after the assessment was complete, because the tape was in
archives.

The “assessment” stated that they were “unable to verify” Richard’s drug regimen, but that
was also not true, because hospital records and doctors’ notes in the service coordinator’s
file were contained in the service coordinator’s file which was available to them.

-13-



51

52.

53.

54.

55.

56.

57.

58.

- 59.

60.

61.

The “assessment” referenced of “unspecified kidney complaints,” but the medical records
containing specifics of Richard’s complaints, laboratory tests and diagnostic reports were
available to them in the service coordinator’s file.

The “assessment” stated that Richard receives 2 hours a week of psychological service, but
the service coordinator’s file documents that he has received less than 2 hours a month of
this service.

We still have not been provided with the standards DHHS has used to deny services, or the
standards they use to allocate personal care hours, or the qualifications of Dr. Platt and Ms.
Jaques. :

During the years of this civil action, when services ordered by Richard’s doctors have not
been provided, his body has become more contorted and gas gets trapped in his abdomen,
causing him to wake up during the night screaming and crying.

DHHS and DDSN continued to apply the 240 hour cap on respite services and they
refused to increase his personal care hours until October 27, 2016, offering no relief except
repeatedly offering to place Richard in a congregate facility.

My own health deteriorated while this civil action was pending, because of the lack of
sleep and exhaustion and stress of providing care for Richard.

Like many parents who provide care for an adult child who has to be lifted, I am receiving
treatment for injury to my back, hips and knees and can easily be taken out of commission
for weeks if | pull a muscle trying to transfer Richard.

When I was out of commission for medical tests in 2016, instead of exceeding the number
of hours Richard received at home, the only offer DDSN made was to again suggest that
Richard be placed in an institutional setting and they never provided service coordinators
with any policy that allows them to exceed the caps. '

Richard’s needs are not static and he will continue to have additional needs, but he cannot
afford years of litigation each time DDSN and DHHS refuse to provide the services hlS
physician orders.

We have spent tens of thousands of dollars on copying costs and legal fees most of which
would have been unnecessary if DDSN and DHHS would comply with the Medicaid Act
standard of promptness, provide published standards used to assess the need for sérvices
and provide independent assessments by qualified persons who do not have conflicts of
interest.

Richard has suffered tremendous pain, anxiety and his condition has deteriorated because
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62.

63.

DDSN and DHHS failed to properly assess his needs in 2009 when ordered to do so - and
continued to refuse to do so after 2009 - and to provide medically necessary services with
reasonable promptness.

If we had not filed the state civil action in December, 2009, DDSN and DHHS would have
reduced Richard’s personal care attendant and adult companion hours (combined) to 28
hours a week and they would have reduced his respite hours to 68 hours a month, like they
did to all waiver participants who did not file an administrative appeal.

If we had not filed the federal civil action in 2012, DDSN and DHHS would have imposed'
the caps on Richard’s services, as they have done with other consumers when they have
lost at the Administrative Law Court, and I would not have been able to keep Rlchard at

home with those hours.

I have read this verified statement/afﬁdavii on December 27, 2016, and I swear under

penalties of perjury and verify that it is true and cotrect to the best of my knowledge and

information.

. ] \&M,u O Q&QVV\OQ

Nancy \Stogsdlll

Sworn to before me on this 27th
day of December, 2016.
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3:03-¢cv-01918-MBS Date Filed 10/22/13 Entry Number 264-3: Page 1 of 9

STATE OF-CALIFORNIA

DECLARATION OF LYNN S. CARMAN

COUNTY OF MARIN

Now:comes Lynn S. Carman, who swears and affirms:

I have been a member of the State Bar in the State of California for 54-years and I am
admitted to practice in all state and federal courts in California, the Ninth Circuit Céurt of
Appeals and the United States Supreme Court.

T gi-’a’c‘inﬁtéd.fmmetahfbiﬂ ih 1950 and from Golden Gate University: Scliool of Law.in
1959. |

Lforth erly served as the Deputy District:Attorney for Bl Dorado County, s the Public
Defender in Bl Dotddo County-and as _tlvl,e_:lj'_rgs_ident_ oftheEl Dorado Gounty Bar

‘Lhaye moie than'31 years of experience ltigating Medicaid.cases in the st
cotrts:

n.2004; 1 founé,ed;th'.cz«Mf;di‘caﬁd’.Défenfsc.fFu,n,d-_,. as an organization to assure:that the State
' Medicaid programs follow federal law, in particular that the reimbursements to.providers
are sufficient to énsiire that qUaliit}_i,_c;etr_e is furnished.

Tor many years, | have successfully litigated Medicaid budget cuts to-providers which
violate the Medicaid Act; on the basis that rates which have been set for purely budgetary
reasons prechide quality‘care being furnished. o

Someof thenon-Medicaid:cases Lhave litigated include:

‘Mallick:-v. Superior: Court, 89'Cal. App.3d 434:(1979): In thisiease, the:Golden Gate

1

7188
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3:03-cv-01918-MBS  Date Filed 10/22/13  Entry Number 264-3 Page 2 of 9
Bridge District was ordered to set aside the bridge tol] increase of 25 cents from §1 to
$1.25. This case settled, by reducing the toll to collect back the overcharge and an
agreement to-spend $2.2 million to purchase the Bay Area's first fleet of handicapped-

equipped buses. 1 was awarded $40,000 attorneys’ fees.

McGhee v. Bank of America.-60°‘Cai.App.3d 442 (1976), (tried as Wilson v, Bank of

Amegrica, (unreported). T-was lead counsel in 6btaining $101 million judgement against

Bank of America in 7-day court tiial. This case seftled for agrecment to cease requiring
impounds to be paid to the bank; and payment of approximately $35 million to the victim
borrowers. I'was awaided $1.4 million attorheys' fees. This and others in which Fwas lead

cotinssl, established:class action and trust law precedents for class actions against banks

‘in California, (such-as Wilson'v. San Francisco Federal S&L Assn, 62 CAl.App;3d 1.

(1976); Bodle'v. Well Fargo (uniteported); in each.of which attoineys' fees Were awarded,

‘Some of theMedicaid cases T have litigaled include:

Cowany. Mysis, 187 Cal. App:3d 968 (1986): In this case, the Superior Court ruled that

Titniting Medicaid coverage-only fo-care, which is medically necessary to prevent deathior
significant disability, violated the federal Medicaid Act. The legislature then amended the

state Medicaid Actto ncrease Medicaid coverage as atesult of this case:

T0% Medicaid fee cut:case; In 1987 the State Department of Health Services:€it

péyrents t6-:all Medicatd provideis by 10%. In this litigation, the U.S. District Courtin

Saeparento permanently enjoined the cut.1 was awarded-$90,000 attorneys fees.

18A
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3:03-cv-01918-MBS  Date Filed 1_'07-22/13 Entry Number 264-3 ~ Page 3 0f 9

Medicaid budget case: In 1990 T obtained an injunction in U.S. District Cowrt in

Sacramento requiring the State of California to pay all Medicaid providers whether there
was a budget or no budget. As result of this case the legislature enacted a provision for a
continuing appropriation to pay all Medicaid providers during these annual budget .

impasses.

5% Medicaid fee cut caset Clayworth v. Bonta, 295 F.8upp.2d 1100 (E.D.Cal.2003). In

2003 the Ieg1slature cnacted a’5% cut in Medicaid:reimbursement for.all fee- for—servmes

doctors and pharmacnes I obtamed injunetion to.enjoin the' 3% tate‘cut, (Reve; Sl othe;

v gl.'ozmds) .

10% Medicaid payment-cuts of 2008: Indepenident-Living Center: (“ILC™) v..Shewiy, 543

F.3d 1047 (9th Cir, 2008); [LC v Maswell-Jolly, 572 F:3d 644 (9th Cir. 2009): In 2008
the Tegislature enacted a 10% ait;ros_s,«ﬂ:xc-'bo:e.lr;ilﬁ-cntﬁ;ii; Medii@aid=x¢inibursemexat" for fee-
dentists, adult care hiealth cefiters, -prcom_e trists, home ;hﬁealih. prowi;ders_‘,;randinon-

emergency transparters. (Not overruled, though vacated, other grounds, Douglas v.

Tndependent Living Center, 565 U:S. _, 132 8.Ct 1204 (2012); cwrently, in cont-
~ ordered mediation),

10% Medicaid payment cut of 2009: In 2009 the lepislature enacted a 5% rate-cut to

" Medicaid pharmacies. Throtgh the Medicaid Deferise Furid, I obtained an injunction 10

1877
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stop the cut. Affirmed, (Managed Pharmacy Care v. Maxwell-Jolly, unreported, 9th Cir.

2010; not overruled, though vacated, other grounds, Douglas, supra; currently, in court-

ordered mediation).

10% Medicaid payment cut to pharmacies: The state legislature enacted a 10%

reinbursement cut to providers to commence on June 1,2011. As lead attorney for the

‘Medigaid Defense Fund, I obtained injunction to stop this cutin the distriet court. This

decision was reversed May 24, 2013, (Managed Phaimacy Care v. Douglas,  F:3d _

Oth.Cir..2013; certiorari jmfi/i‘o;z,pe’n‘ding, No. 13-253).

The issue in the 2008-2009 cases was whther'a person thieatened with injury from
contintious State action contrary to federal law, hias standing to sue for injunctive relief
under the Supremacy Clause. The new issue in fhe 2011 Medicaid rate.cut, is-whether

courts must defer to decisions of the Secretary of the U/S. Dept. of Health and Fumian -

Services, without any findings but only conclusiors that Medicaid provider payment cuts

cormply with the quality-of care provision of the Medicaid rate statute, 42 11.8.C. §

1396a(a)(30)(A). This provision requires states to assire that its payments to Medicaid

providers are consistent with efficiency; economy, and quality of care and are sufficient to

enlist eriough providers so-that care and seryices are available to the. géneral population in

the geographic area.

- Currently; the implementation of the 10% Medicaid pharmacy paymerit cuts, in the

Managed Pharmacy Care case, has'been temporatily postponed to January, 2014, because

10
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even the Director of the state Department of Health Care Services has determined. that the
10% cuts, ifnot dvelayed or rescinded, for 501ﬁc or all pharmaceuticals, wiU injure access
of pharmacies to pharmacy services; and, the Director is possibly awaiting determination
by the Supreme Court whether it will issue, or not issue, cetjorari at the confere nee,
presently scheduled for January 10, 2014,

I becaiie acquainted with Patricia Logan Harrison as a result of her work in the Doe v,

Kidd cases when:] was preparing briefs to file in-the United Statés Supiéme Couitt in the

208-2009 rte réduction cases.

‘Ms. Harrigon is'well Jespected nanonally as-a result of her work.in Medlcmd litigation:

casesand she has been of txcmundous assistance to me-in. edxtmg briefs, discussionsiof

Cbunﬁy;

‘Medicaid litigation is the most complex of thelitigation I'have donie during my 54-year

-

' carcer as a lawyer and there-are extremely few lawyers in the country, like Ms. Harrison,
 whoare mtenectually capable of taking on these cascsz;_inc,i willing and courageous
‘enonglto persist through years of appeals.
The Doe v. Kidd case was.a landinark case’n the field of M edicaid Jaw, because it

established the Tight to bring a private action'to enforce the Medicaid Act.in the Fourth

Cireuit, -1ﬁ‘-’i.s:e_speci‘ally‘imporrantj, considering that circuits such .agaﬂie;Nimh*éirbﬁit have,
now, mdxcated ﬂley miédy not continue:to enforce the quality of carg:and equal access
‘provisions of the Medicaid Act. Her achievement bodes that remplents :may nevertheless

‘continue to obtain adequate access to Medicaid services, by ap’lﬁfbphate:gudlclal.

150
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enforcement.of the “prompt services” r‘equirem'eht of 42 U.S.C. § 1396a(a)(8).

Doé'v. Kidd has been cited in briefs filed by the United States Department of Justice, by
attorneys around the country and by other courts.

I have reviewed the docket sheet, the motion for fees (Entry 236), the summary of legal
fees by category (Ent’ry 245-5) and the timesheets of Patricia Logan Harrison (Entry 236-
1) and T find them to be most: _re‘,asgn,ab.le and necessary to encourage the enforcement of

the'Medicaid Act. Fitst;T'have reviewed Ms. Harrison's total time requestsed dnd the

brealcdown of the tiriie between the _zl'i?iffe,rjent phases and tasks in the case. 1 found the time

she spefit: overall anidin each’ category to be most reasonablc and NECEssary, . gwen the-

complicated nature: of Medicaid-appeals which were: compounded by‘the: defenses put up.

v by:thé»us"fz‘ité agency. %Sf:t‘:éﬁd_i ;’.tlié':itx;r'f_ie MKs. Q-Hamson haszspe,n;)s not out-of 'h_nc v

comp~airedf.f‘x\‘iiﬂ1"t_‘i-x‘e:t”imé I'spend in ..complicated_fMe_df'c,;i‘ijc_Ii litigation, Third, spccj_ﬁca’_lly,
not:out line Wlth .ihé.:appéé]sizi;hhw dotie. a.‘ridfl,‘.myselﬁ:ha'\'fevs’péﬁt’iupwarﬁd'sf‘to 500 hotirs

in'a single appeal o the Court of Appeals: Fourth, unless appropriate fees, with -

multipliers for the risk and length of these monstrous cases, particularly this one, are

awiarded by the coiiits pursuant to the iritent of Gongress in 42 U:S.C. § 1982/1988, the |
Act willisimply ot be-enforced because aftorneys will not take these cases, with their

compléxity-and:absorption of their capacities, unless they are paid appropriately.

Ttappears.that Ms. ;H'am:i'son--s‘p;:‘rifz.él’i“g’ht'ly less than 500 hours preparing briefs-and:the:

joint-appendix:on the first-appeal ‘to-the Fourthi Circuit. Firstiof all, this’is:one-of the:most’

14N
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complicated Medicaid cases | have ever seen, on so many different levels of complexities.
In my experience litigating complex class actions and complex Medicaid cases, this is a
conservative amount of time for an appeal from a distriet court in a case like this, and I

would have expected briefing and preparation of arguments:in the Court of Appeals of

~ sucha complicated issue to fequire more tine.

At the time this case was on-appeal, there was a fear, and still is a fear of, a national trend
toward restricting access to the‘federal conrts:in:Medicaid.cases after Gonzaga, but this
trend has Sifce been feveised, in part as diesult of exceptiviial cases like Doe v. Kidd,
Wherewatt'omgys w'_ér.e;-wi-_l{l'in'_g and courageous enough to undertake litigation-at great

expense withno certamty of bemg paid for their work:,

The fact that there was Tibt 2 téarof lawyers doing this bneﬁng forthe plmnnff i
rémarkablé, éspecially considering thie resourees-available:fo the State-and the nearly
insurmountable obstacle'Doe faced in both:the district court and the Court:of Appeals of
:qvercomiq.g:ths_presmnp'ﬁoﬁ:'ﬂiﬁtitﬁé".Sft’éit"c,adtéd:lldeuIiy;

Spendinig just 120 houts in preparing briefs:and the jointappendix in Doev. Kidd 1l is

 even more remarkable and only a well experienced Medicaid lawyer could prepare ajoint

appendix, a successful briefand reply briefin‘that amount'of time.

Ms. Harrison frequently-communicates with mie to:share:tecently decided Medicaid cases
from the federal courts:and.I have found her to fbe:.agrcajt‘f_resqprge in a fiéld where few
lawyels miderstandéﬂﬁ “langiiage,” let alore the 'eilphzilﬁet of Medicaid | aw
Therequested fee in.féderzil‘prbceédihgs .of less th‘aﬁ $1:million in a federal case like Doe

v..Kidd that has'gone-on formore than a:decade isreasonable and necessary:to-encourage

1A1
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other private lawyers to defend the vr.ig'hts of disabled persons like Doe, who do not have
[unds to hire private counsel; and anything less will discourage them.

If costs of associated state actions were not recoverable wnder 42 U:S.C. 1988 the State

could simply avoid compliance with the Jaw by .temiinating eligibility.

i iy experience, the federal Medicaid Agency, GMS, provides no oversight of federal

Medicaid programs in respect to the minimum amount or minimum services fumnished. by

a-state; In-itseentire-history CMS has never penalized a s’tate_'fc')r.,pa):{'inigfioo;fl'itﬂ:c*‘ofr not

firnishing sufficient setvices in its Medicaid program. The inarifest reason is, that-every

'Si“'l"l‘i'ﬁn's; Q“Qf';db’]'lhr_s_:_a s"tat'é-'pl'oﬁts-:byiisl_ciirfing ﬂ];e}m_igimum Tequirements off"tl],e,-AC"t;’ifc:fr

provider payments or'services, is-an. equal billiotis of dollars saved by’ thes federal

government. Tndeed, this COJ’)ﬂlCl of interest ‘was franldy feported. to'the: Supreme Courtiin

- the Dowglas cases by a host'of former Secrefaties ofHHS(AmlcuanefAugustZS

2011, filed in-Douglas, fatt:pagefQ-S‘-:

1elmbursement rates lhe) eby i .
‘See: Moncne[ Assailt on thxgatxon supra at 2341,
unhkcly to enforee something likethe: Equa] Access Prowsxon [o;_
would, in its violation, save federal money

(Emphasissupplied).
Aseordingly, diie 1o Tack of oversight, or conflicted oversight, by the federal government;

litigation like Doe v.. Kidd isiuseful and necessaty; and was envisioned by Congress in.

enacting § 1988, toprevent States from accepting federal fundsand failing to use them |

140
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for the intended purpose.
1 have read this sfatement and I swear under penalty of perjury that it is true to the best

»Qf my knowledge and information. o '

S. Cariian:
’Medicaid Defense Fund

Qitober 22, 2013

£2
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IN THE.UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sue Doe,
Plaintiff,

V. C/A No.: 3:03-cv-1918-MBS
Linda Kidd, Stanley I. Butkus, Kathi '
Lacy, Michelle Ford, W. Rober
‘Harrell, the South Carolina Dept of )
Disabilities-and Special Needs, )
fEmma Forkner, the South Carolina )
Dept, of Health and Eluman Services )
T yMassey; Fred Owens-and the )
- Newberry County Disabilities-and

Special Needs. Board, '

)
)
)
)
)
)
)
)

Defendants.

)
)
)
)
D)

- DECLARATION OF SARAH ST. ONGE

‘1. My name is Saral St,:Onge. 1.am an attornsy liceiised to practice in South

Carolira since 1994. This Declaration, exécuted pursiznt 't‘o-:i'2';8:- YS.C. § 1746, is

2, Thavebeen ﬁmplﬁyed:@s an attorney by '.Proiﬁcftionf‘ané!#flAdYQGﬁLCY'3T@T"HQQ;I?IW% |
fﬁiﬁabiﬁliﬁges,' Ing. ‘(P&A) siricé February 2008. I am an attorney onthe Protectiori dnd
Tndependence Team at P&A,  The Protection and Independence Team focuses. on
‘conditions in facilties and eniforcement of the integration mandate of the: Americans with
iﬁi‘s‘dbi’iﬁty‘ Act (ADA). |
3. 'P&A is the statewide non-profit corporation established By*fs'taté’v and federal law

clients receive Medicaid services. Tn recent ‘years, P&A lias :rép;:e:'sent,ed. inidividuals,

18N
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vyhosc Medicaid services have been threatened with reduction or termination, including

ciients who might have been forced to enter an instifuti_on because of cuts in home-based

. services. Because of P&A’s limited resources, we are limited in our ability to represent
clients in these importan, but expensive and time-consuming cases.

4. Prior to .coming to P&A, I worked in private practice in the areas of estate
planning, estate administration, trust administration, guardianships; conservatorships, and
mental health Taw, {Siﬁcegc-dmin‘g‘ to P&A, I spend a significant.amouwsit :of my tilﬁe

working: on cases involving Medicaid and the ADA’s integration mandate, I am also 4
member of thie Elder Law Comiittee of the Bar, which covers Medicaid related issues: 1
Have ‘also :‘t"airight- Continuing ngal. Fdication courses on Medicaid :tqpi'és; fih,cjlﬁuding .
Medicaid Fair Hearings and-¢ligibility for Medicaid Tong, term care programs,

5. ¢ 2010, Trepresenied a Médic_aiiﬁj beneficiary whose Medicaid services were |
reduced. The. cam,bagaﬁ: At thefalrheanng fovél at the Soith 'Cé:blihagfbépartmént of
Health and 'Human: Serviges (SCDHHS), but :myvfs’éﬁ.entﬁ was-denied a fair hearing, and-we
appealed the caseto the Administrative Law-Court (ALC). After the ALC ruled against
my-client, the SCDHHS wias about 16 implement the:rediiotion il her'services. In order
for herto maintain her‘services, we filed an action in.federal court under the Americans
wiﬂi:;DiiéafBi’Iii‘i'e‘s=,-jA‘c'.t,::_ca‘scg;:numbfcr 0:11-0v-02154, JIKCE. v. Keck. We also-appealed the
decision 6fthe ALC to the Soiith Carolina Court of Appeals, | With :Gur client retafning

' hr,:_r_‘fsc?x-v‘i,.ces_-,-iﬂfi;eféara"cfssl:t’?l,le;d'ﬁ;pzior*'t’o, significant discovery or trial, |

6.  JKE v, Keck was a very time-consuming case, both in federal court and with the:

a‘c;fmti_qi_;};;aﬁ;ye:--ga_se and state-appeal. -As the primary’ attorriey on the. _case_i_, I spent’ over

700 hours between 2010, when the case-was-appealed fo the ALC, aiid 2012, when the

18£8
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case settled. . The 700 hours does not include time spent on the preliminary injunction, on
settlement, or at the fair hearing stage before the SCDHHS hearing officer. Others at
P&A also spent time on the case: our paralegal spent over 80 hours of time on the case;
senior attorneys spent approximately 14 hours on the case; and our law clerk spent about
40 hours on the case.‘ These numbers were from P&A’s time keeping system. I kept
contemporaneous accounts of all the time sperit on this case. In my expericnce, Medicaid

related cases are very time consuming and require-intense study and preparation. .

I declare that the foregoing is true to the best of:i"r_;y?knowlgdge, information and belief,

ExecutedazColumbmSGuﬂaCmolmathls/i_é_dayof/A Lamst52013,

<A
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CIVIL CASE NO. 3:03-¢v<1918-MBS

Sue l.')oet, _
Plaintiff

V.

Linda Kidd, etal,
‘Defendants

DECLARATION OF D: MICHAEL KELLY

I D, Nﬁéhael Kelly, 1 make.-tb’i's.Declarat'ion pursuant to 28 UiSiC; § 1746.

1. Pamcla LoganHar rison: has askcd meto mmake:this: Dec!axanon-im ormecmn with-her
petition i the: federal district covirt for attorneys’ fees i Doe v.

2 fl’%'ha&einor«persmai intersst:inthis case'nor fn her petifion for Jegal fees.

3. T'have beeriia:mémber of the South' Carolina Bar fof: more thafi thirty” years: and Lam'the.
BENIOF: partnur in.the-Mike Kelly Law Group, LLC. :

4. I'graduated fiom theUniversity of- South Carolina in1974.and from the:University: of
South Carolina Sehool of Law'in 1977,

5  1amacquainted with Ms: Harrison thiough-activities of the:South Carolinia Bar and the
Ri¢hland County Bar Association.

6. My ﬁnn handles complcx state anid federal litigation ihthie Couris in (,olumbm, South
" Garolina. :

7. I'am aformer President:ofithe Sonth CarolmaBar andiserve-as a Permanem Member of
- thee South-Caroliria BarHouse of Delegatcs :

8. I know Ms, Hamson through her reputation in the Columbid Bar as-an experienced lawyer
in. Medxcald lity gauon

9: Based.onmy. ktnowledge of hourly:rates charged by attomeys with-comparable:experience
in complex litis gation in the Columbia-aréa, it ismy Opiniof that $425.00 is a réasonable

7
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hourly rate for Ms. Harrison to be awarded in this matter.

10. A lesser rate would not attract private attorneys to represent persons who have disabilities
in actions brought under § 1983 dué to the contentiousness of the agencies, the length of
time spent in these cases and-the contingency of being paid due 10 the inability of
Medicaid participants to pay legal fees.

[ declare that the foregoing is true {o the best of my knowledge, information and belief,

Executed in'Columbia, South Carolina on this’ day of Angust, 2012.

D. Michael .,'KaiU T

Swom tobefore methis & day
~ OfAugust, 2012. o

1873,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sue Doe,
Plaintiff,

"C/A No.: 3:03-cv-1918-MBS

.V.

Linda Kidd, Stanley J. Butkus, Kathi )
Lacy; Michelle Ford, W. Robert )
Harrell, the South Carolina Dept..of )
Disabilities-and Special Needs, )
Emma Forkner, the South Carolina )
Dept. of Hc'ﬂth and Human Services,).
Philkip- Massey, Fred Owens-and the )
Newberry County Disabilitiesand )
Special Needs Board;

Defendants.:

DECLARATION OF NANCY MCCORMICK

1. My name is Nancy McComick. Taman attorney licensed 1o practice:in South Carolina

since 1977. This Declaration, executed pursuant-to 28 U'S.C.-§ 1746, is submitted in support of

Plaintiff’s:application. 'for.i'sat'tbii'ncy's'z-’ fees.in thisicase;

2. Durmg several periods -of ‘time since. 1989 T have been e’m'ploycd as 4n. ditorney by,
Protection and Advocacy’ for People with Disabilites, T, (P&A), most recently beginning in

2005. I now serve as Senior. Attomey with responsibilities including training and oversight of

other attorneys’ work; liasison. with the Bar :gndf:partiCipat:i‘Qn On:'CQIﬁ.T'ni:&ECS' affecting:our clicnts®

lives; including the South Carolina Bar Children’s Cominitice:and the Children’s Tustice Task

Force. |

3. P&A is the statewide non-profit corporation gstablished by state and federal law to

ad'\?bcat’é.011'-‘beha]frof_people' with disabilitiesin Souith: Carolina. Muany-6f P&A 's-clients receive

18734
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Medicaid services, In recent vears, P&A h?w represerited many individuals whose Medicaid
services have been threatened with reduction or termination, including clients who might have
been forced to-enter an institution because of cuts in home-based services.

4, [have also worked on Medicaid issues since my ﬁr-stjob at the Atlanta Legal Aid Society
in 1971, including work at _Pa}m_eﬂo Legal Servicés (ﬁow South Carolina Legal Services)-and the
South Carolina Legal Services Association (now Appleseed Legal Justice-Center). While. at
legal services, I was.a member of the Southeast Regional Public Benefits Task F,ofc,e_‘,» which
i',ncludedlfrviedicaid:issu'é's-.
5. .ver the: years Medlcfud has (,xpanded and bccome mcreasmgly more complex,
Effective rcprcscntahon of Medlcald chents rcqulres Lnowledgc of fedeéral Medicaid ‘statites,
’ »:,feder.;ai-:-:regulhtjions, policigs; and.-directives; the l'eng_thy» and detatled Medicaid state: plan; state
laws, regulations, policies and. bulletins; and federal case law; ingluding such issues such.as
, p'r’ii‘zzi"tczri:g:]it?fzof "ac'i-i:on, _sovefeign--iﬁlmunity, »exhaus’tibn, abs"{ention,-:_-,c‘la:s*s actions, andi:jnjﬁnc"tlﬁle
relief, |

6. The course of litigation in this case shows the skill required to ‘adyocate. a Medicaid

matter effoctively. Ms: Harrison has successfully pursued her olient’s case through many levels
of federal and state courts-and administrative appeals; including two appesls-to the United:States
Court of Appeals for the Fourth-Citeuit and including response-to a pétition for certiorari to-the
United:States Supreme Cout, Her-:ﬁrstzpélmh Circuit case, Do¢ v..Kidd, ;510 F.3d 348 (4" Cir.
2007) has been cied sationally 4 a esding case in Mocicald I |

7. Very few .at,tomc;yé in South Carolina, -especially outside :of P&A and legal services
:_'If?fO‘g_i.ms.;s:have -any expertise in Medicaid, because of "the='§i'ghiﬁbanf-?z amo_l"mtf_6f"tim’é.f:réé1i1iféi_iiitbi

learnithe field: - While a small number of lawyers (probably fewer than twenty ‘around the-state)

18735.
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represent individuals in matters involving Medicaid-related estate planning and transfers of
assets; Ms. Harrison is oné of an even smaller number of attorneys in the state willing and able to
represent:a client in the particular type of complex litigation involved in this case.

8. Medicaid recipients are poor or 'have a medical condition or disability which requires
i:nstitut’ional'.levcl care, either at home or in Agl;facil"_ity. There are strict limitations-on the a}nouni
of as$ets-‘th'.65' can have. As a practical matter, the only way that an attorney in private practice
can:represent. someone in . coftested Medicaid case is o be able fo obtain attorneys® fees for 4
succcs‘s'ﬁl'lz-résiil’t. |

9. Ms: Hamson has pursued these cases: creanvcly, tcnacmusly, and effectively. From the

bcgmmng of this-case; my ‘colleagues and I knew:it would: be very difficult becaunse of the miany:

highly technical issues involved. Forfunatély- for her client; Ms. Ham‘s‘on: S‘Uééessﬁilify“
p‘er‘-‘s‘évéréd-
I declare that the foregomg is: true to:the’ bestiof my: kn0wledge, mfonnanon #ind belief:

Execuled:at. Co]umbm, Souith Earolina thi e

187736
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IN THE-UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAI{QLINA
CIVIL CASE NO. 3:03-cy-1918-MBS
Sue Doe,
Plaintiff
V.

LindaKidd, et al,
Defendants

DECLARATION OF TERRY E. RICHARDSON, IR.

L Terry E; 'Ri'jc(har,dsbn_, Jr.,.make this Declaration plrsuant 16:28:U:8.C. §1746.

L1 have: been asked to:make this Declaration- by-Patricia Logan Harrison in conneétion with.
fher petmon in thefederal district courtfor attorneys’ fees:

B

T'have-noipersonal interest in this casetior in her petition: for legal fees:

8. Tamashar eholdel withi-the firm of Richardson Patrick Westbrook and Brickman in
Bamnwell, South Carolina;

4. Thavebeén awmiember of the South Carolina.Bar for-approximately: thirty-five years,

5. Irgraduated from Clemson University in 1967 and from the Uriive sity. of South-Carolina

Schoolof Law in 1974, where I was the Fdltor-m-Chlef of'the Law Review;

6:

7. T am acquainted.with. Ms. Hamson, who:serves on the South ”;_arohna Access to Justice-
‘Comimission with mie, th ugh activities.of the South Carolina Bar ‘including her
participation.as;a: spcaker in CLE ¢vents..

8. I’have experience in complex litigation in. both the state:and federal courts and this

1873
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Declaratlon is based on my firm’s c\pcnenus with legal fees in matters brought in the
federaldistrict court in Columbia, South Carolina and the Fourth Circuit Court of

Appeals.

1 have been rated AV by Martindale Hubbell -and have béen listed in South. Carolina

Super Lawyers each year since 2008. I'received the President's Award for Service from
the S.C. Trial Lawyers Association in 1994, and the Compleat Lawyer Award from the

South: Carolina Bar in 7003

I know Ms.Harrison to be an attorney with exceptional skill in matters related to-
Medicaid. l]tlgalxon and enforcement of the civil rights of persons who have disabilities.

Based on: ny. knowledge of houtly rates. chargcd by attorneys with compamble experience
in.complex federal litigation, itiis my opinion that'$425.00:s a reasonable. hourly rate’for-

M. Hartrison to réceive in-this matter.

Partncrs Inmy firm who have: twcnty-flve years of expenence cha.rgc atrates thatare ‘
> uth Carolina;-and T
tes chargc,d b oihcx lawye i

Lbelieve that an hotirly rate of $425.00 is:a'reasoniable rate-foi'Ms. Harfison in this case.

T:declare that the foregeing is true to'the best:of-my knowledge, information and beliet;

Barawell, SouthCarolina on this z day of Atgust, 2012.

rdd: 5.

TerryE Rlch\a{dson Jr.

18234
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Department of Health & Human Services
Centers for Medicare & Medicaid Services
61 Forsyth 5t, Suite. 4T20

Atlanta, Georgia 30303-8909 CENTERS for BEDICARE B MEDICHD SERVICES /

_ Novemnber 9, 2009

Emma Forkner, Director

South Carolina Department of Health & Human Scrvices
Department of Health & Hunan Services

1801 Main Street

Coluinbia, SC 29201

Dear Ms. Forkner:

Iam pleased to inform you that YOUT request to renew South Carolina’s Home and Community-Based
Waiver for Persons with Mental Retardation or Related Disabilitics, as authorized under provisions of
section 1915(c) of the Social Security Act, has béen approved. This waiver renewal has been assigned

~ control number 0237.R04, which should be used in fature correspondence. The waiver renewal is

effective January 1, 2010 through December 31, 2014.

Specifically, you submitted a renewal request on August 31, 2009 to continue to provide the following
watver services: Adult Day Health Care; Personal Care 1 & 2; Residential Habilitation; Respite;

- Extended State Plan Adult Dental; Adult Vision; Audiology Services; Extended State Plan

Prescribed Drugs; Adult Attendant Care Nursing; Adult Companion Services; Adult Day Health
Care Nursing; Adult Day Health Care Transportation; Behavior Support Services; Career '

-Preparation Services; Community Services; Day Activity; Employment Services: Environmental

Modifications; Nursing Services; Personal Emergency Response System (PERS); Private
Vehicle Modifications; Psychologica) Services; Specialized Medical Equipment, Supplies &
Assistive Technology and Support Center Services, '

The following estimates of utilization and cost of waiver services have been approved:

Unduplicated FactorD  Tota] Waiver

Recipients Costs
Year 1 (11110 ~ 12/31/10) . 6300 351,869 $278,661,600
Year 2(VIN1 -1288111) 6700 352,350 $298,042,800
Year 3(M112-1231/12) 7100 . $53,607 $323,085,500
Year 4 (/113 - 12531/13) 7500 $56,320 $359,812,500
Year 5 (1/1/14 - 12/31/14) 7500 £59,078 - $398,815,700

We appreciate the effort and cooperation provided by. your staff duri'ng our review of this request, If

. you have any questions, please feel fiee to contact Kimberly Adkins-McCoy at (404) 562-7159,

Sincerely,

Mary Kaye Justis, RN, MIBA
Acling Associate Regional Adminisiator
Division of Medicaid and Children’s Healtl: Operations

75
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3:12-cv-00007-JFA  Date Filed 07/30/14  Entry Number 103-8 . Page 1 of 1

. epa.rtmantoEHealth & HumanBervices® -
Centors for Medicare & Medimid Services WWW/WEJWJ'M/ ﬁ/b
61 Fowsyth Streel, Suite 4720 WQ ’
Atlanla, Grorgia 31B03-8509
_ L
; RECEIVE])
November 14, 2008
NOV 172008
Pmma Porkner, Director Dﬁlﬂmﬂﬁ of Realth & Buman Seripes -
South Carolina Department of Health and Human Services OF FICE OF THE D]HEUT DH
Attm: Karalewis
P.O. Box 8206.

Columbia, South Carolina 29202.—8_206
- Dear Ms. Forkner: '

I sm plessed to mform you fhat your reqursf"io ame.nd South Carolina’s Home and Community

Besed Waiver for Individnals with Mental Retardation and Related Disabilities; as-antharized

tnder the provisions of Section 1915(c7 ofthe Social SecuntyAct, has been approvad. 'ﬂm .
dment (Control Nm:nbb;r 0237.RD3.05) i aﬁ'ectlvs.'f anuary 1, 2009, "

Specifically, yon requested to. (1) add Career P:cparahon; (2) edd Day Aoctivity; (3) add
Community Services; (4) add Suppoit and Eiployment Services; (5) updete the definition for
Adult Day Health Care Nurzing; (8) updats provider qualifications chart; and (7) updaie cost
wnzahon estimates, Therevised pages ha.vc b:en incorporsied into the approvcd waiver,

\ Unduphcmd - Comunmity Insutunonal Waiver

ecipients Costs Costs Costs
Yesr 1 5200 234,713 358,181 - $180,507,600
“Year2 5400 534,673 $100,144 $187,234,200
Year3 . 5600 335330 $102,148 $197,248.000
Year 4 *5800 336,100 3104,190 $205,308,000 --»
;. Years 6000 TS 8375260.70 0 8106274 $ﬁ5153—158—

' Ifrhem are ey questions, please contact Knnbaﬂy Adkins-McCoy et 404-56)- 7159

_Sincerely,

3 L&Uﬂ\ \0:% | S! 0
Mary Kaya'Justis, RN, MBA. .
Acting Associate Regional Administrator :
' Division of Medicaid and Children’s Health Operations

cc; David Reed, CMS-CO |

- 1017
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L

COMMISSION

Kelly Hanson Floyd

Chaleman

Richard C. Huntress

Fite Chalrman

Otls D. Speight, MD, MBA, CPE
Secretary

Beverly A. H. Buscemi, Ph.D.
State Director

David A. Goodell

Asinyiure Srare Director
(perutions

Kathi K. Lacy, Ph.D.

Aceochue Stare Direcror

Policy W.Robert Harrell
Naney L Banov, M.Ed.
3440 Harden Street Ext (29203) Susan X. Lait
PO Box 4706, Columbia, South Carolina 29240 Deborah C. McPherson
V/TTY;803/898-9600
Toll Free; 888/DSN-INFO e

“Website: www.ddsnse.gov

To: Mr. Vastine G. Crouch, Director
‘ SCDHHS Division of Appeals
4
From: Jacob Chorey, MR/RD Waiver Program Coordmator
SCDDSN Mental Retardanon Division
Date; 18 Fcbruary 2010
Re; o Richard Stogsdill

, Prior to the renewal of the MR/RD Waiver on 1 January 2010, Richard Stogsdm was
; "~ anthorized to receive the following amounts:
‘ "« 15 hourly] units per week of Companion
s 220 units (54 hours) per week of Personal Care 2
* 1872 units (annually — i.e. 36 per week) of Hourly Respite

When the waiver was renewed, it included service limits of 28 hours per week for both
Companion (28 units) and Personal Care 2 (112 units), or for any combination of the two,
and 68 [hourly] units of Respite per month. These changes were approved by the Centers
for Medicare and Medicaid Services (CMS). Mr. Stogsdill’s services were, ‘
consequently, to be reduced as follows to comply with the terms of the renewed walver
"« Companion and Personal Care 2 reduced lo a combined total of 28 hours per
week. The actual number of units for each was never agreed upon by the family
and the Service Coordinator, They were working that out when the request for
reconsideration was made, They ceased those efforts because the choice was
made to keep services at pre-renewal amounts during the reconsideration/appeal
process. The family was informed that they would be responsible for the cost of
services over the limit if they lose the appeal,
» 68 fhourly] units of Rcspltc per month — Mr. Stogsdill has since becn gpproved -
for an exception to the service limit for Respite. The exception gmnts him 104
additional units per month, for & total of 172,

DISTRICTI ' DISTRICT I
X PO, liex 239 Midlands Center - Phane: 50379357500 9935 Miles Jamisan Road Cuasrl Ctni;:r - Phone: 4417873-5750
Clintan, SC 29325.5128 Whitien Center < Phone: 864/8)3.2713 Summerstlle, SC 23485 Pec Dee Center - Phone: ¥33/664-2600
Phune: ($6%) 938-3+97 ) Phone: §43/832-5576 Salecby Cunter - Phone: 843/332-HC4
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