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STATEMENT OF ISSUES ON APPEAL

DID THE CIRCUIT COURT ERR BY GRANTING THE STATE’S RULE
12(C), SCRCP, MOTION AND DISMISSING THE DECLARATORY
JUDGMENT ACTION CHALLENGING THE CONSTITUTIONALITY OF

THE ?TOP PAYMENT WITHOUT A HEARING PROVISIONS OF

SC CODE §42-9-260(B) (1-6) ON THE BASIS OF CONSTITUTIONAL

ESTOFPEL?

DID THE CIRCUIT COURT ERR BY ORDERING EX MERO MOTU THAT
THE STATE BE ADDED AS A PARTY WHERE THAT ISSUE WAS NOT
BEFORE THE COURT AND WHERE THE STATE HAD BEEN PREVIOUSLY
PROPERLY SERVED AND CHOSE NOT TO APPEAR; AND SUBSEQUENT
THERETO BY NOT DISMISSING THE STATE AS A PARTY BASED ON
THE MOTION OF THE PLAINTIFF AND THE POSITION OF THE
STATE IN REFERENCE TO THE MOTION?

. WHERE THE COURT HELD A HEARING ON ALL REMAINING MOTIONS

AND ON THE DECLARATORY JUDGMENT ACTION; TOOK THE MATTERS
UNDER ADVISEMENT; AND THEN DID NOT ISSUE NOTES FOR DECISION
UNTIL FIFTEEN (15) MONTHS LATER, DID THE COURT ERR BY

NOT GRANTING A REHEARING AND DID THE DELAY IN RENDERING

A DECISION DENY THE PLAINTIFF DUE PROCESS OF LAW?
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STATEMENT OF THE CASE

The Declaratory Judgment action was instituted based on the
Respondent American Fire & Casualty Insurance Company (hereinafter

“American Fire”, the employer’s insurance carrier in the workers’
!

compensatﬁon claim), after having accepted, authorized and paid

workers’ compensation benefits for 115 days after the work-related
accident including paying the Claimant, Clarence B. Winfiey, Jr.,
weekly temporary total workers’ compensation benefits and

authorizing medical care, stopping benefits without a hearing

pursuant to the exceptibn provisions of SC Code $§42-9-260,
subsection (B)(1—6).and specifically subsection (B) (3).

(Complaint, 9/27/13). The Plaintiff, the Appellant in this appeal
and the Claimant in the workers’ compensation action, sought‘a
declaration under the Uniform Declaratory Judgment Act that the

provisions of CodeA§42—9—26O(B)(l—6), which allows for the

stopping iof benefits without a hearing during the first 150 days

that benefits have been paid, are unconstitutional as violating
both due process and equal protection. The Complaint alleged that
éince the Respondent, American Fire, after having accepted,
authorized and paid benefits was allowed to stop those benefits
without a hearing dpring the first 150 days -and since the Claimant
had a protected property right in ﬁhose benefits under the
decisioné of the South Carolina Supreme Court that as to due

process, 'this violated his rights to a hearing, an opportunity to

|



be heardfand-to crosé;examination before stopping benefits; and as
_to equal protection since after the 150 day period benefits for
any Claimant cannpt be stopped before a hearing is held before the
SC Worke;s’ Compensation Commission and a ruling is made that the
‘Defendangs are allowed to stop benefits under the Act, that the
150 day érovision allowing benefité to be stopbed without a
ﬁearing %iolates the equal protection clauses of both our United -
States and State Constitutions (Complaint, 9/27/13). The
Complaint also requested a Temporary Restraining Order Without
Notice ordéring the Respondent American Fire to reinstate benefits
,pending a defermination of the Declaratory Judgement Action. The
Plaintiff also'filed a Motion for a Temporary Restraining Order.
(Motion,.9/27/13). After ;eview of the verified Complaint and
Affidavit of Counsel, the Circuit Court issued its Order granting
a Tempor;ry Restraining Order Without Hearing (Order, 10/01/13).
American Fire, filed Motions under Rule 12.and Rule 65 seeking to
dissolve the Restraining Order issued without notice (Métions,
10/03/13). The Plaintiff filed Affidavits of Service with the
Court pursuant to Court Rule confirming: service on Americén_Fire
through its Counsel and by filing with the SC Department of
Insurance pursuant to State statute; and filing an Affidavit of
Service ?n the South Carolina Attorney General’é office via
Certifiea Mail, Return Receipt Requested with Return Receipt being
filed wiéh the Court from the Soﬁth Carqlina Attorney Generai’s

|
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office on 10/01/13. (Affidavits of Service on the Department of
Insurance, Counsel for the Defendant, American Fire and on the
Attorney General’s .office). After Hearing on October 10, 2013, the
COurf isgued an Order lifting the Temporary Restraininé Order on
the basi% that the.Temporary Restraining Order requested required
the Courﬁ to take an affirmative action of “reinstatement” of
benefitsérather than “restrainiﬁg” any behavior. The Courf also
found'thaﬁ the Couft had exclusive jurisdiction over the
Declaratory Judgement action as té whether or not the challenged
subsections of that statute were facially unconstitﬁtional.
(Order, 10/09/13). The‘Plaintiff filed a Rule 59%(E), SCRCP,
Motion to the Order. (Motion, 10/18/13).

American Fire, filed a Rule 12(b) (7) Motion, a Motion for
Summary Judgment, a Motion for Fees, Costs and Other.Relief the
Court Deémed Appropriate and that same day also filed a Motion
under Rule 59 as to the Order of the Court dated October 9, 2613
(Motions,'filed 10/21/13). In addition, American Fire filed an
Answer and Counter-Claim alleging as a counter-claim an
entitlement to attorney’s fees and costs and other damages under
the Frivoldus Proceedings Act (Answer and Counter-Claim,
10/21/13). The Plaintiff filed a Motioﬁ to Dismiss the Counter-
Claim un@er 12(B) {(6), SCRCP, on October 31, 2013 and filed Replies
to ﬁhe Métions for Summary Judgement, the Motion for Fees; Costs
and Other Relief and to the Motion to Dismiss for failure to add

|

5 : 3



aﬂ indiépénsable party pursuant to Rule 12(b)(§); and a Reply to
American }ire’s Motion to Alter or Amend. (Motions, 10/31/13).
On November 6, 2013, Judge Lee, denied both the Plaintiff’s and
the Defeqdant American Fire’s Rule 59 Motions. (Order, 11/06/13).
All%of the other Motions came before the Honorable Thomas. H.
Cooper for hearing on January 15, 2014. (Hearing Transcript,
1/15/14)ﬁ In reference to the 12(b) (7) Motion, which is addressed
to the a&dition of an indispensable party, as set out in the
Motion American Fire did not seek to add an indispensable party
but sougﬁt to dismiss the Plaintiff’s Complaint on the basis that
the Plaintiff had failed to add an indispensable party. As is set
out in tﬁe Reply to the 12 (b) (7) Motion, the Plaintiff in part
responded.that American Fire in their Motion failed to list who
the indispensable party was that was not made a party to the
action. At the hearing in response to a question by the Court as
to who the indispensable party was, Counsel for American Fire
responded that it was either the SC Workers’ Compénsation
CommissionAor the State of South Carolina. Subsequent to the
January 15, 2014 hearing, Judge Cooper issued a Form 4 Order
dehying the Defendants’ Motion for Fees, Costs and Other Relief

and granting the Plaintiff’s Motion to Dismiss the counter-claim

filed byiAmerican Fire and took the Defendants’ Motion to Dismiss

under Rule 12 (b) (7) and the Motion for Summary Judgement under

adviseme?t. (Form 4 Order, 01/16/14).



Sub?equently on January 21,v2014, the SC Worke;s’
Compensaéioh Commission filed a Motion for Leave to file an amicus
‘curiae Brief on the indispensable party issue and recited American
Fire’'s uﬁusual position at the hearing as to who the indisbensable
party waéaand that the SC Workers’ Compensation Commission,

|
i
+

“should be considered as a possible party to be added as a

. | .
Defendanﬁ.” The Commission Brief asked the Court not consider it

as an'appropriate party and noted that the Defendants had
mentioned the Commission as, “a potential party” to the action for
the first timé at the hearing (Brief/Motioh of SCWCC, 01/21/14).
.Subsequegt to that filing, American Fire, filed a Reply to the

Commission’s amicus curiae Brief. (Brief, 01/31/14). Judge

Cooper then issued an Order denying American Fire's Motion to
Dismiss gnder Rule 12(b)(7) noting in part that the Motion failed
to allegé who the, “indispensable party” wés and that it was thus
faciallyjdeficient. The Court further noted that the purpose of
Rule 19,uSCRCP, was to make sure that all pafties that heeded to
‘be beforé the Court were and thaf the Rule contemplated that a
party cléiming non-joinder of a necessary party mustAset forth
both, “the name df that party and the reason whylthat party was
not orig%nally joined.” ‘In addition, the Couft deniedAAmerican
Fire’s Mgtiqn for Summary Judgment. The Court spécifically féund

and held| that having heard the arguments of Counsel and having

considered the parties’ pleadings and the Memorandums of Law, that




|
|
|
the Court determined,

 “Plaintiff has raised significant issues of law
~and/or fact concerning Plaintiff’s claim that
§42-9-260 of the SC Code of Law is
unconstitutional.”

The Courr then added a separate-ruling under Rule 19 that the

|
Court wag of the opinion that the State of South Carolina and/or
the State Legislature should be named as a neceesary party} that
the Plaigtiff had to amend his Complaint to add the State of South
Carolina or the State Legislature as e party to the action; and
had to serve the South Carolina Atterney General’s office with the
Amended Complaint within 30 days of the date of the Order.
(Order, 01/31/14).

American Fire, filed a Rule 59 Motion to Judge Cooper’s Order
to whichfa Reply was made and after which, an Order‘was issued by
Judge Cooper denying that Motion.

The Plaintiff on February 18, 2014, filed and served a
Summons and Amended Complaint adding the State of South Carolina
as a.party to the action pursuant to the Order of Judge Cooper and
served the Rmended Complaint on both American Fire and the South
Carolina Attorﬁey General’s office. (Amended Complaint,

- 02/18/14) .- American Fire filed an Answer and Counter—Claim to the
Amended Complaint listing the same identicai counter-claim that
had beenﬁpreviously listed as to the first Complaint fiied.

. (Answer %nd Counter—Claim, 03/05/14). The Plaintiff again filed a
Motion te Dismiss the Counter-Claim filed by American Fire.

g



Aftér Plaintiff’s Counsel granted the Attorney General’s
office aﬁ eétension to, “Answer”, the Attorney General’s office on
behalf of the State of South Carolina (hereinafter “State”) filed
its Answér in Reply to the Amended Summons and Complaint on April
21, 2014F

In addition,von that‘same date, the State filed a Motion for
Judgmention the Pleadingé under Rule 12 (c), SCRCP, and, for the
first time, as part of the basis for that Motion under Paragraph
3, the State alleged that the Plaintiff was barred from>
chéllenging the constitutionality of §42-9-260(B) (1-6) under the
doctrinevof constitutional estoppel. The State also filed a
Memorandum in Support of its Motion.

_Subéequent to the filing of the Answer of the State, the
Plaintiff filed a Motion to Dismiés the Staté as a party
Defendanf. (Motion to Dismiss, 08/01/14).

‘American Fire filed a Memorandum in Support of its Answer,
Counter—Claim and Motion to which the Plaintiff filed a Responsive
Memorandum (American Fire Memorandum, 08/28/14; Reply, 09/04/14).

The Plaintiff then filed a Reply to the Memorandum of the
State as to the Motion fof Judgment on the Pleadings and filed a
Memorandum in Support of the Amended Complaint (Memorandum as to
Motion fbr Judgment On the Pleadings, 09/04/14; Memorandum in
Support Lf the Amended Complaint, 09/05/14); to which the State

filed a Sur-Reply Memorandum (State Sur-Reply Memorandum,




|
|
09/08/145.

A héaring was held on the Declaratory Judgment action and all
remaiﬁing Motions on September 9, 2014 at the conclusion of thch
Judge Bepjamin asked for proposed Orders from all-pafties within
30 days %f the date of the Hearing and filed a Form 4 Ordef%notiﬁg
thatgthe;matter was taken under advisement (Hearing Transcript,
09/09/145.

Pursuant to the direction of the Court, a Proposed Order was
submitted by American Fire (Proposed Order from American Fire,
16/08/14). The State filed a Proposed Order and in its Propoéed
Order grénting the State’s Motion for Judgment on the Pleadings,
the Staﬁg set forth that the Court was assuming without.deciding
that the%Plaintiff had standing to bring thé action and that he
was not constitutionally estopped from bringing the action both of
which.ha& been set forth ds.bases for the granting of a Motion on
the Pleadings. That Proposed Order does not further address the
issue of constitutional estoppel (Proposed Order of the State,
10/09/14) .

The Elaintiff submitted one Proposed Order to. the Court
addressing all issues as to all pending motions, some of which
were ruled on at the Hearing, the Motion for Judgment on the
Pleadihg?, and for a decision on the Declaratory Judgment action

declaring §42-9-260(B) (1-6) unconstitutional, all of which were'

argued aﬁ the Hearing (Proposed Order of the Plaintiff, 10/24/14).
|



Folhowing the Hearing held on September 9, 2014, on December
22, 2912; the Court issued an Email and Order Instruqtions
granting the State’s Motion for Judgment on the Pleadings as filed
by the AFtorney General’s office (Email of Law Clerk, Ms.

|
WilliamsL,12/22/l5; Order Instructions, 12/22/15). On December
23, 20153 Counsel for_the Plaintiff expressed concerns to the
Court in reference to the length of time and as.to certain
references and rquested a hearing on those issues prior to the
iésuance of any formal Order. {(Letter, 12/23/15). Thereafter, a
Proposed. Order was not submitted by the Attorney General’s office
but was Submitted by Counsel for American Fire. '

Aftgr additional concerns were raised by the Plaintiff as to
American;Fire preparing the Proposed Order instead of thé Attorney
General’s office, who had raised the issue on behalf of the State,
and after being'advised by the Attorney General’s office that the
Order, “was a joint effort between Mr. Bayne and the Attorneys .for
the State”, the Court set a hearing for the Plaintiff to express
his éoncerns as to the Proposed Order prior to its issuance.
(Email of Parkin Hunter, 01/08/16, 11:29 a.m.; and Email of Law
Clerk Stephanie A. Williams, 01/13/16, 10:22 a.m.). A Hearing wés
held with the stated purpose only being to go over the concerns of
the Plai?tiff in reference to the Order Instruction Notes,
includiné the length of time betwéen the hearing and the Decision.

and in réference to the issue upon which the Court decided the
|



case which had been raised by the'Stéte in itvaotion for Judgment
| : _
on the Pieadings whereas the Proposed Order had been prepared and
submitted by American Fire (Hearing‘Transcript, 01/25/16).
TheFeafter, the Orde; of the Court was issued granting the
State’s Motion for Judgment on the Pleadings on the basis of |
constituFional estoppel. (See: Crder, 02/17/16). A Rule 59 Motion .

was file@ on February 26,~2016 on which no hearing was .granted.

' However, the Court noted in its Form 4 Order denying the Motion

that the, Court considered the “Januéry 25, 2016 hearing” to have
been to bonsider the issues raised in the Rule 59 Motion. (Order,

03/16/16) . From the decision .of the Court, this Appeal follows.

STATEMENT OF FACTS

TheiAppellant,_the injured worker and Claimant before the
Workers’ Compensation Commission, sustained an electrocution
injury o% or about May 22, 2013. fFollowing the report of the
accident, it is uncontésted that American Fire, the insurance

carrier for the employer in the workers’ compensation matter,

accepted and began paying temporary total disability benefits

and authorized and provided medical care for the accepted injury

pursuant to the provisions of SC Code §42-17-10 (provision of

benefits by agreement), §42-9-10 and §42-1-120 (temporary weekly
compensation) and §42-15-60 (medical care). After providing
weekly compensation and medical care for approximately 115 days,

the Defendants by letter containing a WCC Form 15 (II) notified

10




the Claimant that they were immediately stopping payment of

benefits without a hearing pursuant to thé provisions of §42-9-
260 (B) (1-6) and specifically on the alleged basis of_having
conducted a “good faith” investigation. See subsection (B) (3).

After the electrocution injury on May 22, 2013, the

|
Plaintiff obtained Counsel and Counsel contacted the adjuster as
| . .

managingjagent for the Employer’s workers’ compensation
iﬁsuranc; carrier, Bmerican Fire, about benefits who after
“review of the file (June 25 email of Rebecca Evans, Adjuster, “I
am going;to have to review the file before I am able to
respond”) authorized and started temporary compensation benefits
under the Workers’ Compensation Act. (See Complaint Exhibit
“A”, -emails concerning Temporary Total Disability.) Thereafter-
the Plaintiff began receiving weekly‘compensation'benefits in
the»amou%t of $426.69 and continued to receive medical care
which haa been previously authorized, paid for and.provided
through Dr. Lide and Dr. Travis énd a rehab nurseiwas assigned
for local.handling af the claim.

On September 13, 20l3;lCounsel for the Plaintiff was
notified by the Plaintiff that his assigned rehab nurse, Ms.
Kristy LL Thompson, RN, BA, BSN had been advised to ciose her
file as %he case was being denied. On September 16, 2013, by

letter dated September 12th, Counsel for the Plaintiff, received

a letter and a SCWCC Form 15 stating that the Defendant had

11




stopped |temporary compensation benefits and medical care and had

denied the claim based on the grounds of, “a good-faith
investigation.” (Complaint and Motion Affidavit and exhibits as
Exhibiti“B”.)

|
t

reCuperﬁting and was totally disabled from gainful employment.

According to the Complaint Affidavit, Plaiﬁtiff was at home
His médﬁcal situation was extremely tenuous, wherein any slight
fluctuation in his physical and/or'mental condition (stress)
could rdSult in irreparable harm up to and including the death
of Plaidtiff. (Plaintiff’s Counsel’s Affidavit and Exhibits.)
Acdording to the Affidavif, the Defendant had stopped
COmpensgtion to the Plaintiff and that due to his disabled
conditidn he had ﬁo aiternative economic means Qf paying his
bilis and supporting himself other than his temporary
compensétion. »According to the communication from the rehab
nurse, she had closed her file at the direction of the adjuster,
robbing the Claimant of all support and assistance in securing-
medical ‘care and benefits. Also, while to the knowledge of
Counsel,‘his doctors continued_to treat the Plaintiff, they were
doing so without guarantee of payment on the baéis of the denial
of the'Dpfendant and some necessary medical was being delayed.
Therefor%, based upon the possible irreparable harm that may

have come from the stoppage of benefits without a hearing,

12




‘pursuant| to SC Code §42-9-260, the Declaratory Judgment Action
and Relief requested was filed.
It is an undisputed fact that the Respondent Amefican Fire

filed an, Answer and Counter-claim and filed numerous Motions.

|
i .

The Statb of South Carolina through the Attorney General’s
|

Office fhled no response and took no action in the proceeding

ﬁor fileg any commuﬁication or response on behalf of the State
of South Carolina.

It ﬁé an undisputed fact that without any Motion to add the
State as;a party the Court ordered that the State of South
Carolinajthrough the Attorney General’s Office be added as a
party and éubsequently the Amended Comﬁlaint was duly and
properly;served on both the Respondent American Fire and
Responde%t State of South Carolina through the Attorney
General’g office. Affidavits of Serviée_were properly filed and
the Respﬁndent American Fire filed an Answer to the Amended
Complaint. |

It is undisputed that after an extension of time to,
“answer”-was granted by the Appellant to the Attorney General’s
Offiée r?presenting the State, the Attorney General’s Office
filed aniAnswer to the Amended Complaint but also filed a Rule
12(¢) Mpfibn for Judgment on the Pleadings. In that Motion and

as partAof the Motion, the Respondent State of South’Carolina

raised for the first time the issue of constitutional estoppel.

13




‘It is an}undisputed fact that prior to the filing of this Motion
' |

i

that the issue of constitutional estoppel had not been raised by

the Respondent American Fire.

Aftér responsive Memorandums as to all Motions and to the

i : ,

Complain& and the Answer and Counterclaim were filed including
Memorand@m in Support of the wvarious Motions, Complaint, Answer
and Counterélaim, a hearing was held on September 11, 2014 on
all remaining Motions and the Declaratory Judgment action.

At(the héaring, all issues were argued including the issue
of constitutional estoppel with that issue being aréued by thé
Appellant and the Attorney representing the State. Also during
that Hearing, Counsel for the State conferred with an individual_
beyond the rail who was subsequently identified as Counsel for
the SC Wbrkers’ Compensétion Commission. Objection was made to
that con%gltation. At thevHearing, the Couft‘ruled on certain
Motions %nd then took the remaining Motion including the Motion
for Judgment on the Pleadings and the Declaratory Judgment
action under advisement and requested proposed Orders from all
parties - American Fire, the State, and Plaintiff. Proposed

Orders were appropriately and timely filed with the Court.

Among the proposed Orders was a proposed Order filed by the

State grhnting the State’s Motion for Judgment on the Pleadings.
. | : .




VSubsequént to the Hearing and after the proposed Orders

I
I

were'submitted, fiftéen (15) months later; the Court issued

Notes for the Decision granting the State’s Motion for Judgment

" on the Pleadings on the basis of constitutional estoppel and . -
| .

requestibg that the Order be submitted by the, “Defendants”.
}
It ﬁs undisputed the proposed Order originally submitted by

the Staté was not based on constitutional estoppel. It is

undisputed that after the Noﬁes were.issﬁed by Jddge Benjamin, a
proposed Order was submitted by Counsel for the Respondent
AmericanEFire who had not raised the issue of constitutional
estoppeljand that the Attorneys réprésenting the Respondent
State ad?ised the Court that,

?“the preparatioh of this Order was a joint

geffort between Mr. Bayne and the Attorneys for
"the State of South Carolina.”

It is un?ontested as a fact that the proposed Order submitted by
the Respgndent American Fire was signed by the Court; a Rule

59 (e) Moﬁion was filed requesting another hearing specifically
on the issues of constitutional estoppel and oh the basis for
the Court’s Decision to which no further Hearing was granted and
to which: the Court responded that the previous hearing which w§s
supposed%to-be limited to the, “concerns” that had been raised
by the-ALpellant as to the delay and as to the request fo; a
Hearing énd as to the preparation of the Notes for Deéision was

noted as| being supposed to be a hearing on all issues in

15
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reference to the Order. (See: Email of January 13, 2016 noting

L

|
o .
purposeﬁof Hearing). N

ARGUMENTS

I. THE CIRCUIT COURT ERRED BY GRANTING THE STATE’S RULE 12(C),
SCRCP, MOTION AND DISMISSING THE DECLARATORY JUDGMENT
ACTION CHALLENGING THE CONSTITUTIONALITY OF THE STOP
PAYMENT WITHOUT A HEARING PROVISIONS OF SC CODE §42-9-
260 (B) (1-6) ON THE BASIS OF CONSTITUTIONAL ESTOPPEL.

l ) .

Thé Court will find upon close reading of all the cases
| .

decided?and cited to the Circuit Court under the concept of
constitqtional estgppel which served as the basis for the
Court’s§Decision granting the State’s Motioh for Judgment on the
~Pleadin§s and dismissing the Declarafory Judgment action, that
it has 5eldom actually been applied especially alone (note:
generalﬁy coupled with severability) to prevent é litigant from
challenging'the constitutionality of a statufem Constitutional
estoppeﬁ as a general concept and as‘a general pfinciple applied
“in a geaeral fashion is that a party cannot both challenge the
consfitﬁtionality.and validity of a statute and at the same time

rely upon it and/or avail himself of the benefits conferred by a

statute. Buck v. Kuykendall, 267 U.S. 307, 45 S.Ct. 324, 69

L.Ed. 623 (1925). Herein lies the problem both with the State’s

argument and the Circuit Court’s reliance on this principle.

I
I

Spebifically, in this case the Appellant did not request
and did not receive benefits under the challenged statute and

the Respondent American Fire did not agree to provide benefits

16




under the challenged statute. .The statute the Appellant

challenged as being unconstitutional is a subsection of the stop
payment statute, SC Code §42-9-260, subsection (B) (1-6) which

was created for the benefit of and which allows for employers

|
I

and/or their insurance carriers to stop payment of benefits

without[a hearing during.the first 150 days; i.e., .the
Respondént American Fire in this case.

The-ﬁnited States Supreme Court, our Federal Courts and our
SC Supreme Court have all made it perfectly clear that there is
no p;oﬁibition against and the concept of'constitutionai
estoppey.does not apply to a litigant where the litigant is

| o

receiviﬁg,benefits under one section of a statute or under a
separaté statute and 1s challenging the constitutionality of
another?section of the statute or another‘statute as part of the
Act; as in this case.

Whtle this principle as to the right to challenge one
sectioniof an Act while receiving benefite under another part of

the Act has been set out repeatedly by the US Supreme Court, our

Federal Courts and the SC Supreme Court, it is probably no

better stated than in the case of Buck v. Kuvykendall, supra.

Quoting Erom'Buck, supra:

"By motion to dismiss filed in this Court, the
State makes the further contention that Buck is
estopped from seeking relief against the o
provisions of 4. The argument is this: Buck’s
claim is not that the Department’s action is
unconstitutional because arbitrary or

17




'unreasonable. It is that 4 is unconstitutional
because use of the highways for interstate
commerce is denied unless the prescribed
certificate shall have been secured. Buck
applied for a certificate. Thus he invoked the
~exercise of the power which he now assails. One
who invokes the provision of law may not

. thereafter question its constitutionality. The
igfgument is unsound. It is true that one cannot
'in the same proceeding both assail a statute

' and rely upon it. Hurley v. Commissioner of
|

Fisheries, 257 U.S. 223, 225; compare Wall wv.
. Parrott Silver and Copper Co., 244 U.S. 407,
~411. Nor can one who avails himself of the
. benefits conferred by a statute deny its
'validity. S8St. Louis v. Prendergast Co., 260
1 U.S. 469, 472. But, in the case at bar, Buck
- does not rely upon any provision of the statute
assailed, and he has received no benefit under
it. He was willing, if permitted to use- the
- highways, to comply with all laws relating to
| common carriers. But the permit sought was
. denied. The case presents no element of
r estoppel.” Buck v. Kuykendall, supra, at pp.
- 316-317.

IngBuck, Buck sought a permit for a public conveyance
i

between:the State of Washington and the State of Oregon, or in

other words,‘to'establish a bus service. .The permit was denied

in_Washington and one of the subsections, 4, provided that the
State could refuse the permit where there was already.permits
granted and there was sufficient bus service or sufficient means
of public transpOrtationi Buck specifically challenged
subsection 4 of the Washington Law. In finding that the concept
of constitutional estoppel did not apply, the Court noted that

Buck was challenging that specific provision, subsection, of the

statute |land that he had received, “no benefit under it”. Thus,

as in this case the Appellant was challenging a subsection of

- . 18



one section (statute) of the Act in question under which he was

|

not receiving any benefits.

As another example, in the case of Ashwander v. Tennessee

Valley Authority, 297 U.S. 288, 56 S.Ct. 466, 80 L.Ed. 688

(1936), |a power company who was receiving benefits under one
|
part of}the Tennessee Valley Authority’s Act was not precluded

Il
I
I

from chéllenging the constitutionality of another part of the
Act. Thé Supreme Court of South Carolina Decisions are in accord
with this application of the constitutional estoppel priﬁciplei
The SC Supreme Court specifically in the cases of Gamble wv.

i -

Clarenddn County, et. al., 188 S.C. 250, 198 S.E.2d 857 (1938)

vand Wiliiamsburg_County v. Graham, 190 é,C. 233, 196 S.E.2d 547
(1938) ﬁas held that where a party is receiving or receives
benefit; under one part bf an Act but claims that another
'section:of the Act is unconstitutional, that party is not barred
from chéllenging the constitutionality of that other section.
The Court upon reviewbwill also find upon reading any case
cited or referred to that this is the application of the.concept
of éonstitutional estoppel that has been applied by the Courts
and where a litigant is challenging a section of aﬁ Act or law

or is cﬁallenging a specific provision of the law under which he
|
) .

is not receiving benefits, the concept of constitutional

estoppel has not been applied. The Court will find as discussed

hereinafter that the concept has only been applied as either

19 '



specifically “stated” or as actually “applied” in the Opinion
where the section in question is not “severable” from the
challenged Act oi'from the remaining provisions of the Act.

In reference to the application of the concept of

|
\

constitutional estoppel as a basis for the various Federal and
“ .

State C%urt deciéions and it being linked with the application
: |

~of the édncept bf severability, the Court will find that where
the secéion that is being'chalienged is not a section under
which the party is rgceiving benefits and'Qhere that séction is
severabie, the Courts have genefally not applied cqnstitutional

estoppei. Where the part of the Act is not severable, the Court

has appLied constitutional estoppel coupled with severability.

For example, in the case of Fahgy V. Mallonée,A332 U.S.
245, 67;S.Ct._1552, 91 L.Ed. 2030 (1947), this(was a
stockhoider’s derivative action in which the-COurt specifically
noted tﬂat one of the specific reasons the Court would not
strike down the provision challenged was because it was not
“severable” from the other provisions of the Act under which the )
Associatidn'existed. In othe? words, the stockholders, as
Plaintiffs, right fo sue was based specifically on the
Associaﬁion’s right to exist uhder the entire Act and the

|
specifid provisions of the Act which they wanted declared

l :
unconstitutional were not severable from the other provisions.

Obviousﬂy this has nothing to do with reaping benefits under the

20



Act and [in addition to that, the provisions were not severable.

|

Severabﬂlity is a specific constitutional concept‘that applies

in every constitutional challenge.

Inithis case, following the work-related electrocption
injury Jhe Respondent American Fire accepted and agreed to pay
both teﬁporary"total disebility benefits and medical benefits.
SC Code%§42—l7—10 provides for the payment of benefits by.
agreemedt and it is under that section that benefits; both
“compen%ation” and “medical”, were started aha paid. SC Code
§42—9—16 and §42—1e120 provide fer the payment of weekly
- temporary total disability compensation payments kcompensation
is defined under §42—1—10b) and it is under those sections that
the Cla%mant was receiving, by agreement, his weekly workers’
“Compeneation” benefits. SC Code §42-15-60 provides for the
provisidn of, “medical” care after injury and after a case is
accepted and it ie under that section that the Claimant was
receiving “medical” benefits. Therefore, rhe Claimant/Appellant
was receiving weekly temporary total disability compensation
benefits and'was‘receiving medical eare as accepted by American
Fire under those Code Sections.

The challenged subseetion is a part of SC Code §42-9- §
260(B) (1-6), commonly referred to as the stop payment statute,
o '

and as %eferenced in the Title of that Code section, and

|

subsection (B) (1-6) is the subsection of that Code section that
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since'tge,constitutionality of a statute was asserted, prbpérly
served,?Alan T. Wilson, sc Attorney General, with a copy of the
Complaint. The Affidavit of Service of Process on the Attorney
General&was duly and properly filed with the Court thereafter.
Sgbsequqnt to the service of the Summons and Complaint upon the
Attorne% General,. no Answer or Reply or other pleading was filed
byAthe Attorney General’s Office on behalf of the State to the
ériginai Summons and Complaint. Thereafter the Respondent

" American Fire filed a Ruie 12(b) (7) Motion with the Court
seeking not to.add an indispensable party butrseeking to dismiss
the Appéllaﬁt’s Complaint for failing to join an indispensable,
but unnémed, party.l Therefore, the issue before the Coﬁrt at-
the timé of the Motion Hearing was whether or not to dismiss the
Declaraﬁory Judgment Action Complaint. The Court subsequently
dismisséd the Rule 12(B)(7) Motion but as pait Qf that Order
dismissing the-Motibn, added the State as a party.

As to this Order of the Court, the Appellant dées not
challenge the discretionary authority of the Court to add a
party that is an “indispensable” to a resolution of the action
pefore the Court. There.is simply no basis for the State being
an indispensable party under Rﬁle 19{(a), SCRCP, in this case.
Fi%st the Appellant would submit that the State is not

indispensable to a constitutional challenge as there are

numerous cases involving private parties alone as both the




Plaintiff and Defendant. See for example: Marley v. Kirby, 271
|

!

S.C. 122, 245 S.E.2d 604 (1978) and Ramey v. Ramey, 273 S.C.

680, 258 S.E.2d 883 (1979). Further, the State has no property
interest in the benefits which are payable under the Workers’

Compensation Act. See: Banc Ohio National Bank v. Neville, 310

S.C. 323, 426 S.E.2d 773 (1993). Thus, the State was not an

indispeqsable party to the action under Rule 19 criteria.
Second, the State was properly served and chose not to
appear or take a position. in this matter. Thus, having been
l

properlj served and not taking a position, the State should be

barred ﬁrom further participation. Thomas v. Hammond, 299 S.C.

116, 382 S.E.2d 900 (1989).
i .
AThﬂrd, the issue of joinder was not before the Court and

t

the Staﬁe was not asked to respond as to whether or not it

shouldlbe joinedlas a party. The Motion made by the Respondent
American Fire was to dismiss the Appellant’s Declaratory
Judgment Action on the basis that he had failed to include an
indispénsable party, not to join any party. Therefore,Athe |
issue was not before the Court. Further, the SC Workers’
Compensation Commission filed a Brief and was allowed to respond
and too% the position that it was not a party to the action and
i
should ﬁot be made ‘a party to the action. There is no reference

to the State being contacted and given an opportunity to respond

as to whether or not it should be joined as a party. For all

24




these r?asons,‘while the Court»has discretionary authority to
add a‘pirty, the State should not.have been added as a party to
this-acfioﬁ.

As ‘to the failure of the Court to dismiss the State as a

| -

party, %gain as pointed out in fhe Motion, the State had been
properl% served with the original. Summons and Complaint and it
.chose n&t to appear of take a position. Further, when the State
answereé the Amended Comglaint making them a party to the
action,‘in paragraph 6 of that Answer and‘Reply, the State of

South Carolina specifically denied that,

* “The State of Socuth Carolina i1s a necessary
. party to any action challenging the
constitutionality of a South Carolina statute.”

Therefo%e, based upon the position df the State in having not
iepliedlto the Qriginal Summons and Complaint after being
properlj served and based on its position in its Answer that it
was notja necessary party to any action challénging the
constitutionality of a statute, the Court should have granted
Plaintiff’sAMotion to Dismiss.

Since the challenge to the Plaintiff’s action was based on
constitutional estoppel and was raised only by the State in its
pleadinés and in its Motion, the Decision of the Circuit Court

|

granting the State’s Motion'for Judgment on the Pleadings and

dismissing the Appellant’s Declaratory Judgment Action
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In fthis case, the evidence and Record establishes that

there was a fifteen (15) month delay that was unexplained, that
the Court when it took the matter under advisement had requested

proposed{Orders which were submitted within sixty (60) days of

|

| .
the date[of that Hearing and there is reference to the

|

Memorande, Motion, or those Orders. The e&idence establishes
further %hat multiple law clerks worked on‘this case and
apparentiy the léw clerk who was assigned to advisé the partieé
of the Npteé for Decision had no knowledge of the previously
submitte@ proposed Order granting of the Motion for Judgment on
the Pleaﬁings filed by the Attorney General’s Office on behalf
of the S%ate. There is no explanation as to why the Court

| ‘

decided ko base its Decision on an i1ssue that the State did not

even thihk enough of to base its proposed Order on that issue.

Under th%se circumstances the Appellant would submit that the

|
|

Court abhsed its discretion in not granting a new hearing on the
| .
i

constituﬁional issues presented by the Declaratory Judgment
i
Action.

CONCLUSION

For%all the forgoing reasons, the Decision of the Circuit
. |

| .
| |

Court shpuld be reversed, the State should be dismissed as a

:
party and this matter remanded for a de novo hearing on the
Declaratory Judgment action. In the alternative, to remand and

as a matgter of judicial economy, the Court should take direct

27




|

jurisdicﬁion'over the constitutional challenge to SC Code §42-9-

- 260 (B) (1-6), set a Briefing Schedule based on the Record before

the Court, and enter a decision on the constitutional challenge.

Respectfully submitted,

.Preston F. McDaniel

SC Bar No. 3770

MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 29201
(803) 771-7211

Attorney for Appellant

December 12, 2016
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