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Q HAD THE EXPERTS BEEN PICKED OUT BY:MR. HANCOCK AND THE 

2 DEATH PENALTY RESOURCE CENTER? 

3 A I DON'T KNOW EXACTLY WHEN EACH OF THOSE WAS PICKED 

4 OUT. BUT I BELIEVE MOST, IF NOT ALL OF THEM, UAD BEEN 

5 CONTACTED,.ORWERE IN THE PROCESS OF. BEING PICKED OUT PRIOR 

6 TO MY APPOINTMENT .. 

7 Q SO, IT WOULD BE SAFE TO SAY THAT MR. HANCOCK DID TIm 

8 LOGISTICAL WORK. OF OBTAINING THE EXPERT WITNESSES IN 

9 :MITIGATION? 

10 A I.BELIEVE SO. . 

11· Q DID YOU HA VB ANY INPUT INTO THAT? . 

.. 12 A WELL, AS FAR AS- AT THAT TIME I DIDN'T - THERE WAS 

13 NOTHING HE HAD DONE AT THAT POINT THAT I DISAGREED WITH. SO, 

g. I. TO THE EXTENT-- I DIDN'T REALLY PUT IN ANY lNPUT INTO THE 

IS SELECTION. 

16 . Q AFTER YOU RECEIVED ALL THE DISCOVERY MATERIAL AND GOT 

17 TO THE POINT WHERE FIGHTING GUILTW AS ALMOST A LOSING 

18 BATTLE; FOR LACK OF A BETTER WORD, JIM NOT TRYING TO PUT 

19 WORDS IN YOUR MOUTH. DID YOU AGREE WITH MR. HANCOCK THAT 

20 THE BEST DEFENSE WOULD BE TO PUT FORWARD A MENTAL ILLNESS 

21 DEFENSE IN MITIGATION? 

22 A YES. 

23 Q IN YOUR EXPERIENCE 1N DEATH PENALTY CASES, WOULD YOU 

24 AGREE WITH ME THAT JURY SELECTION IS ONE OF THE MOST 

25 IMPORTANT PHASES OF ANY DEATH PENALTY CASE? 
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A 

Q 

A 

Q 

A 

Q 

'" 

A 

Q 

A 

Q 

A 

Q 

I WOULD AGREE. 

DID YOU OR MR.· HANCOCK HIRE A JURY CONSULTANT? 

, NO, WE DID NOT. 

WHAT DID YOU USE IN THE SELECTION OF THE JURY, OTHER 

THAN THE VOIR DIRE AND THE QUESTIONNAIRES RETURNED TO THE 

COURl'? 

I'M TRYING TO THINK IF THERE WAS ANY OTHER INVESTIGATION 

, WITH RESPECT TO THE JURORS, AND I CANNOT TIDNK OF ANYTHING 

ELSE. 

PRIOR TO TRIAL, WAS THERE ANY DISCUSSION, TO YOUR 

RECOLLECTION, OF ANY PLEA BARGAINS:WITH THE SOLICITOR'S 

.. OFFICE; MRPOPROR'M:R. BRACKETT, OR ANYONE ASSOCIATED WITH 

, " 1 BELIEVE'THERE WAS A DISCUssioN ABOUT IT. OR AT LEAST 

SOME TALKING ABOlIT THE POSSffiILITY OF IT; BUT TO MY 

RECOLLECTION, THERE WAS NEVER ANY -- IT DIDN'T COME TO THE 

POINT OF ANY, CLOSE TO ANY AGREEMENT BEING REACHED. 

, WAS TIIERE ANY ROOM, IN YOUR OPINION, TO NEGOTIATE THIS 

CASE? 

IF ... 

TO THE BEST OF YOUR MEMORY. 

I'M NOT SURE WHAT YOU MEAN BY ROOM. BY EITHER SIDE? 

EITHER SIDE, OR WAS THERE ANY CHANCE OF PLEADING IllM TO 

LIFE WITHOUT PAROLE? WAS THAT EVER OFFERED OR DISCUSSED OR 

ANYTHING? 
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1 A· I KNOW iT WAS DISCUSSED. I THINK I ASKED :MR. POPE ABOUT 

2 THAT BEING A POSSIBILITY. 1 BELIEVE I WAS TOLD NO. 

3 Q AND THAT WAS PREITY MUCH THE EXTENT OF THE PLEA 

4 NEGOTIATIONS? 

S A WELL, WE PROBABLY MENTIONED THAT SEVERAL TIMES, BUT IT 

6 WASALWAYSNO. THERE WAS NEVER ANY MOVE BY THE STATE THAT 

7 THEY WOULD GO IN THAT DIRECTION. 

8 Q SO. YOU UNDERSTOOD THAT you WERE KIND OF SroCK 

9 BECAUSE YOU HAD TO TRY THIS CASE. IS THAT CORRECT? 

10 A THATS CORRECT. 

11 Q WOULD YOU BEGAN TRIAL, WOULD IT BE SAFE TO SAY, FROM 

12 THE TRANSCRIPT, THAT YOU BASICALLY PUT UP NO EVIDENCE IN THE 

13 GUlL T PHASE? 

14 A THAT'S CORRECT. 

IS Q WHY IS'THAT? 

16 A WELL, THERE WAS REALLY-THE CASE WAS OVERWHELMING. 

17 THERE WAS REALLY NO EVIDENCE TO PUT UP THAT MR. ROBERTSON . 

18 WAS NOT GUILTY. THAT WAS VIABLE TO PUT UP. 

19 . ANOTHER REASON WAS ANYTHlNG WE COULD HAVE PUT UP 

20 MAY HAVE DIMINISHED THE, COULD HAVE DIMINISHED THE 

21 MITIGATION PHASE OF IT. 

22 Q DID YOU EVER DISCUSS WITH MR. ROBERTSON, OR YOU AND MR. 

~3 HANCOCK TALK ABOUT A GUILTY BUT MENTALLY ILL PLEA? 

24 A I CANNOT REMEMBER A DISCUSSION OF THAT. A GUILTY BUT 

25 MENTALLY-- I MEAN, MY UNDERSTANDlNG THE DEFENDANT CAN 



3504. 
JAMES BOYD - DIRECT EXAMINATION BY MR. BROWN 240 

1 STILL GET THE DEATH PENALTY EVEN IF THE COURT ACCEPTS A PLEA 

2 OF GUILTY BUT MENTALLY ILL. THAT WOULD HAVE TAKEN IT AWAY 

3 FROM THE JURY. 

4 Q FROM A STRATEGIC VIEWPOINT~ THOUGH, YOU WOULD AGREE 

5 WITH 11E THAT THE GUILT WAS OVERWHELMING. IS THAT CORRECT? 

6 A THAT'S CORRECT. 

7 Q AND YOU WOULD AGREE WITH ME TIIAT THE ONLY WAY TO GO 

8 TO THE BEST OF YOUR KNOWLEDGE AND TO THE BEST OF YOUR 

9 ABILITY IN THIS CASE IN YOUR EXPERIENCE WAS WITH A MENTAL 

10 ILLNESS DEFENSE. IS TIIAT CORRECT? 

II A 

. 12 .~Q 

13 

14 A 

15 Q 

16 A 

17 Q 

18 

19 

20· A 

21 Q 

mAT'S CORRECT. 

ANnYOUIIAhEVIDENCE FROM AT LEAST ])OCTOR PINCUS, 

DOCTOR MORGAN, AND---

DOCTOR EVANS. 

DOCTOR EVANS. THANK YOU. THAT HE WAS MENTALLY ILL? 

THAT'S CORRECT .. 

AS A MATTER OF FACT, PINCUS EVEN OPINED AT THE TIME OF 

THE INCIDENT THAT HE WAB UNDER A MANIC STATE. IS THAT 

CORRECT? 

I BELIEVE SO. I CAN'T RE:MEMBER THE DETAILS. 

I WANT TO ADDRESS YOUR EXPERTS RIGHT NOW. WOULD YOU 

22 NOT AGREE THAT PINCUS, BY FAR AND AWAY, HAD THE BEST RESUME, 

23 SO TO SPEAK, AND TIIAT HE WAS VICE-CHAIRMAN OF THE AMERICAN 

24 BOARD OF NEUROLOGY? 

25 A 1... 
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7 

8 

9 
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11 
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13 

14 

IS 
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17 

18 

19 

20 

21 

22 

23 

24 

25 
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Q THE GUY FROM GEORGETOWN UNIVERSITY? 

A 

Q 

A 

Q 

A 

YEAH, YEAH, I KNOW WHO HE ~S. YES, I THINK AS FAR AS 

CREDENTIALS AND A NATIONWIDE REPUTATION, I THINK HE HAD THE 

BEST CREDENTIALS. 

WOULD IT NOT HA VEBEEN FEASIBLE IN THIS CASE TO PRESENT 

EVIDENCE OF MENTAL ILLNESS IN THE GUILT PHASE FOR TWO 

REASONS. ONE: TO GET THE JURy TO START THINKING ABOUT IT. 

AND TWO: TO REQUEST THAT VERDICT AT THE CLOSE OF EVIDENCE. 

WOULD THAT NOT HA VB BEEN A FEASIBLE ALTERNATIVE IN THE CASE 

WHERE THE GUILT'S OVERWHELMING AND YOU ARE ARGUING 

MENTAL ILLNESS~ KIND OF LIKE TO SET A TONE FOR THE WHOLE 

TRIAL? 

mAT WOULD BE A POSSIBILITY TO DO TIIAT. YOU KNOW, ONE 

OF THE PROBLEMS WIm THAT WOULD BE THAT WE WOULD HAVE HAD 

TO HA VB CONCEDED GUlL T AT THAT PORTION OF THE TRIAL, WHICH. 

MAY HA VB BEEN A GOOD STRATEGY, BUT MR. ROBERTSON DID NOT 

WANT TO DO THAT. 

SO, HE COULD FORBID, KEPT ylALL FROM DOING THAT? 

I WOULDNTSAY HE KEPT -- I DON'T REMEMBER THE EXACT 

DISCUSSIONS WE HAD ABOUT THAT. BUT I DO REMElv.ffiER MR. 

ROBERTSON BASICALLY, ALTHOUGH HE FELT LIKE HE WOULD BE 

FOUND GUILTY, HE WANtED TO TAKE WHATEVER THAT LITTLE 

CHANCE WAS. THE PROSPECT OF SPENDING LIFE IN PRISON AS 

OPPOSED TO TIm DEATH PENALTY REALLY WASN'T APPEALING TO 

HIM. 
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1 Q BUT FOR THAT OBJECTION, DO YOU THINK THAT WOUID HAVE 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

BEEN THE BEITER COURSE TO PURSUE? 

IT'S HARD TO ANSWER TIIAT AFTER TInS MANY YEARS, BUT 

THA T W~ULD HA VB CERTAINLY BEEN A VIABLE OPTION TO DO, TO 

ASK THE JURy TO DO THAT. 

HOW MUCH TIME DID YOU AND MR. HANCOCK SPEND WITH MR. 

ROBERTSON PRIOR TO TRIAL? 

I DON'T REMEMBER HOW MUCH TIME I SPENT WITH MR. 

ROBERTSON BEFORE TRIAL. I REMEMBER MEETINGS THAT WERE 

RATHER LENGTHY WITH HIM. ,I THINK-- LIKE I SAY, WE WENT OVER 

THE DETAILS OF IT, OF WHAT HAPPENED AND SOME OF HIS 

BACKGROUND PRETTY EXTENSIVELY. BUT THE NUMBER OF MEETINGS 

,ANDTHE LENGTH lDON-'T REMEMBER At THis STAGE. 

, IN YOQRME:EtlNGSWITH HIM .ANn CONVERSATIONS WITH IDM 

'DID YOU FIND mMTO 'BE COMPETENT TO HELP IN HIS DEFENSE~ OR 

WAS HE SOMETIMES ON AND SOMETIMES OFF. FOR LACK OF A BETTER 

TERM? 

I DON'T REMEMBER AT ANY TIME I WOULD TlllNK HE WOULD BE 

NOT COMPETENT TO HELP WITH IDS DEFENSE. I MEAN, HE WAS ABLE 

, TO DISCUSS THINGS RATIONALLY. BY RATIONALLY. I DON'T MEAN 

EVERY TIME IT WOULD BE A CORRECT DECISION WE WOULD WANT IT 

TO BE, BUT HE UNDERSTOOD EvERYTIllNG AND WAS ABLE TO 

CONVERSE AND I THINK UNDERSTOOD TIIE LEGAL CONCEPTS AND 

mOSE TYPES OF TIDNGS. 
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1 Q YOU WOULD AGREE WITH ME IN YOUR ASSESSMENT OF THIS 

2 

3 

4 

5 

6 . A 

7 Q 

8 

9 

10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 A 

17 

18 Q 

19 

20 

21 

22 

23 A 

24 

CASE THAT AFTEREV ALUATlNG ALL OF THE PSYCHOLOGICAL AND 

PSYCHIATRIC RECORDS TIfAT THIS FAMILY HAD SOME SEVERE 

PSYCHOLOGICAL AND PSYCHIATRIC PROBLEMS. WOULD TIIA T BE A 

CORRECTSTATE~ 

THAT WOULD BE CORRECT. 

HOWEVE~ IN THE GUILT PHASE, WHEN THE PROSECUTION, AND 

I'LL GIVE YOU AN EXACT QUOTE FROM THE TRANSCRIPT, SAID IT WAS 

"AN OZZIE AND HARRlETNELSON-TYPEFAMILyi,. YOUNORMR. 

HANCOCK ATTACKED ANY OF mOSE WITNESSES. IS THAT CORRECT? 

1---

rM TALKING ABOUT FRIENDS, NEIGHBORS, SO FORTH, PUT 

FORTH THIS OZZIE AND HARRIET NELSON PHILOSOPHY. 

IN THE.GUIL T PHASE? 

IN THE OUILTPHASE. 

I GUESS NOT. I DON'T REMEMBER mOSE WITNESSES EXACTLY. 

so ... 

WOULD IT NOT HAVE BEEN A GOOD STRATEGY TO START 

TEARING DOWN THAT FACADE AT THAT POINT IN TIME, POINTING OUT 

THE PSYCHIATRIC AND PSYCHOLOGICAL PROBLEMS? I'M NOT 

TALKING ABOUT JIMMY'S. I'M TALKlNG ABOUT CHIP, EARL AND 

TERRY'S. 

I'D HAVE TO THINK ABOUT THAT. I'M NOT SURE BECAUSE .... 

AGAIN, IF YOU SPREAD IT OUT LIKE THAT, THAT MAY NOT BE THE 
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1 BESTTACTlC. I MEAN, THATIS CERTAINLY ONE TACTIC. IDON'TKNOW 

2 

3 

4 

5 

6 

7· 

8 

'9 

10 

11 

. 12 

13 

14 

15 

16 

17 

18 

19 . 

20 

21 

22 

23 

24 

Q 

A 

Q 

A 

Q 

A 

Q 

IF THAT WOULI? BE BETTER OR NOT. 

TELL ME WHAT Y'ALVS, OR YOUR THINKlNG WAS AS TO HOW TO 

ArrACK THAT, OR BRING THAT BEFORE THE JURY? 

WELL. I THINKlN TIm :MITIGATION PHASE TO USE THE 

MITIGATION BASICALLY THAT WE PUT ONTO AITACK THAT IN FRONT 

OF THE JURY. 

:WHEN WAS TII:EDECISION MADE TO GO WITH THE MENTAL 

ILLNESS DEFENSE? 

I CAN'T SAY AN EXACT POINT IN IT~ BUT PROBABLY FROM THE 

VERY BEGINNING. AFTER HE HAD BEEN EXAMINED BY EXPERTS AND 

WHEN YOU'VE Got 'i;. TRIA:L Urrffi:fHIS, THAT THEcOUILTS 

OVERWHELMING. THERE'S REAl.L YN011ttNG ELSE TO DO BUT GO WITH 

THAT. 

I'M SHOWING YOU APPLICANTS EXHIBIT NUMBER FIVE, WHICH 

. IS THE PRELIMINARY REPORT FOR JAMES ROBERTSON BY MS. CASCIO, 

DOCT()R CASCIO. WAS THAT NOT RECENED UNTIL MARCH 1, OR . 

MAThED TO YOU BY MARCH 1, 1999? ACTUALLY TO MR. HANCOCK ON 

MARCH 1,19997 

IT APPEARS TO BE. 

PRIOR TO THAT YOU HAD NOTRECENED ANYTHING FROM HER. 

IS THAT CORRECT? 
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A I DON'T RECALL ANYTIDNG. I DON'T RECALL WHEN I FIRST SAW 

2 TIIIS REPORT. SO .... I KNOW-- I BELIEVE WE HAD MET WITH HER 

3 PRIOR TO THIS ON SEVERAL OCCASIONS. 

4 Q WAS THAT THE LAST REPORT THAT YOU RECEIVED, TO THE BEST 

5 OF YOUR MEMORY? 

6 A TO THE BEST OF MY MEMORY, BUT THAT'S BEEN EIGHT YEARS, 

7 SO I DON'T REMEMBER ANOTHER REPORT. 

8 Q DID YOU REVIEW THE MEDICAL RECORDS FROM DOCTOR HAYNE 

9 McMEEKIN? 

10 A I DON'T REMEMBER SITTING DO'WN AND LOOKING AT THOSE 

11 RECORDS. I CAN SAY I REVIEWED SO MUCH THAT I CAN'T REMEMBER 

12 EXACTLY WHAT. I KNOW THAT MR.' ROBERTSON HAD SEEN IDM. I' 

13 KNEW THAT WE HAD LOOKED AT RECORDS ABOUT THAT. BUT I DON'T 

'14 HA VB A DEFINITE RECOLLECTION OF SITTING DOWN AND LOOKING AT 

15. mOSE RECORDS. 

16 Q WHO CALLED SKIP MEYER TO THE STAND?' 

17 A I THINK MR. HANCOCK DIRECTED, DID THE DIRECT 

18 EXAMINATION. 

19 Q AND Y'ALL CALLED, YOU AND MR. HANCOCK CALLED HIM AS 

20 YOUR WITNESS. IS mAT CORRECT? 

21 A THAT'S CORRECT. 

22 Q AT THAT POINT IN TIME MR. MEYER WAS HANDLING, OR 

23 COUNSELING THE WHOLE FA1v1IL Y. IS THAT CORRECT? 

24 A NOT AT THE TIME OF TIm TRIAL, BUT PRIOR TO THAT, YES. 
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1 Q EXCUSE ME. DURING IDS-- IN' THOSE RECORDS HE HAD 

·2 COUNSELED ALL FOUR OF THEM AT SOME POINT. IS THAT CORRECT? 

3 A I BELmVE SO. I CANtT QUITE REMEMBER IF HE HAD COUNSELING 

4 THE FATHER OR NOT .. BUT I KNOW HE HAD BEEN HEAVILY INVOLVED 

5 WITH THE MOTHER AND THE CHILDREN. 

6 Q AND DID YOU ALSO KNOWTIIAT DOCTOR McMEEKIN HAD SEEN 

7 CHIP. JIMMY AND TERRY ROBERTSON? 

8 A I CAN'T RECALL AT THIS TIME. I KNOW HE H~ SEEN JIMMY, 

9 BUT I DON'T REMEMBER THE OTHERS. 

10 Q · IFI TOLD YOU THAT DOCTOR McMEEKIN'S RECORDS DON'T 

11 REFLECT ANY CONFLICT~ OR TERRY'S AGGRAVATION, OR 

12 . DEGRADATION-WITH HER: CHiLDREN. WbULD YOU NOT FIND TRA T 

13 sA:t:JENi'to PRESOOrO THE JURY?'\VHEREAS~:DOCTOR MEYER'S 

.14' . RECORDS SHOW T.HE·CONFLICT AND THE AGONY'THE CHILDREN WERE 

15 CAUSING HER 

16 A I DONT-- THAT IDS RECORDS DID NOT SHOW THE CONFLICT? AT 

17 TIllS POrNT I DON'T REMEMBER WHETHER THEY DID OR NOT. BUT I 

18 DONIT KNOW IF PRESENTING THAT THEY DID NOT SHOW THAT WOULD 

19 . BE HELPFUL IN MITIGATION. 

20 Q YOU WOULD AGREE THE USE OF RITALIN WAS AT THE CORE OF 

2] THESE EVENTS. WOULD THAT BE A CORRECT STATEMENT? 

22 A I TmNK IT WAS-- ACCORDING TO WHAT WAS PRESENTED. THAT 

23 WAS A-- TIIAT WAS SORT OF AN INSTIGATOR OF HIS ACTIONS. 

24 Q WOULD THAT BE THE MATCH THAT LIT THE POWDER KEG. FOR 

25 LACK OF A BETTER TERM? 
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1 A I WOULD SAY SO, YES. 

2 Q AND THE RITALIN HE WAS TAKING WAS GIVEN TO IDM BY HIS 

3 BROTHER, WAS CHIP'S RITALIN. WOULD THAT BE A CORRECT -, 

4 ' STATEMENT? 

·5 A JIM 1RYING TO RECALL THAT. I'D FORGOITEN, BUT I THINK 

6 THAT STRIKES A BELL. I TIDNK THAT'S CORRECT .. 

7 Q . WERE YOU AWARE IN DOCTOR McMEEKIN'S NOTES TIIAT HE WAS' 

8 AWARE THAT CHIP WAS SNORTING AND SELLING THE RITALIN, BUT HE 

9 STILL PRESCRIBED IT TO HIM? 

10 A THAT STRIKES A BELL, TOO> AT TInS POINT. I THINK TIffiRE WAS 

11 ' SOMETHING IN THERE ABOUT TIIAT. '. 

12 Q AS A MATTER OF FACT, WAS THERE SOMETIllNG IN MR., OR 

13 .' DOCTOR McMEEKIN'S NOTES THAT SAID THAT IF CHIP AGRE~S TO GO 

14 BACK. TO ,SCHOOL I'LL WRITE lllM ANOTHER PRESCRIPTION FOR ' ' 

15 ,RITALIN .. SO. CHIP WENT BACK TO SCHOOL AND HE'GOT ANOTHER 

·16 PRESCRIPTION FOR RITALIN. DO YOU REMEMBER THAT?, 

17 A AGAIN, THAT'S STRIKlNG A BELL. BUT I DON'T REMEMBER 

18 EXACTLY. 

19 Q DO YOU HA VB S01VIE VAGUE RECOLLECTION OF THAT? 

20 A I HAVE A VAGUE RECOLLECTION OF THAT. 

. 21 Q WOULD IT NOT HAVE A BEEN A GOOD STRATEGY·· DO YOU . 

22 KNOW IF DOCTOR McMEEKIN HAD BEEN DISCIPLINED BY THE SOUTH 

23 CAROLINA MEDICAL ASSOCIATION, OR WHATEVER THE GOVERNING 

24 AGENCY IS FOR DOCTORS IN TillS STATE? YOU KNEW THAT AT THE 

,25 TIME OF TRIAL, DID YOU NOT? 
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1 A YES. 

2 Q DO YOU NOT THINK IN YOUR EXPERIENCE AS A DEATH PENALTY 

3 LITIGANT THAT THE JURY WOULD NEED TO HEAR THAT BECAUSE 

4 WHAT HE WAS DISCIPLINED FOR WAS OVER-PRESCRIBING DRUGS, AND 

5 " THE SAME THING WAS HAPPENING HERE? DO YOU NOT TIllNK THAT 

6 WOULD HAVE HELPED JJMMY'S DEFENSE? 

7 A I THOUGHT WE DID GET THAT OUT THROUGH DOCTOR MORTON. 

8 Q IT'S TOUCHED ON INDOCTOR-- LET ME SHOW YOU THE 

9 TRANSCRIPT AND ASK YOU TO REVIEW IT. 

10 (pAUSE TO LOCATE TRANSCRIPT REFERENCE) 

11 STARTING ON PAGE 2690,IF YOU WILL JUST REVIEW DOWN TO 

i2 2692, THATiSFOR ABOUT .~..' 
, 

13 A (p AtfSE :Tci·REVIEW· tRANSCRIPt) OKAY. I. .. OKAY. I'VE 

1~ REVIEWED THAT PART~I WAS THINKING, AND, OF COURSE, AFTER THIS 

15 TIME,I COULD BE WR()NG,THA T DOCTOR MORTON DID MENTION 

16 SOMEWHERE IN HERE THAT DOCTOR McMEEKIN HAD BEEN 

17 DISCIPLINED AT SOME POINT. 

18 Q HE DOES. 

19 A OKAY. 

20 Q THAT'S IN THERE. 

21 A OKAY. 

?2 Q LET ME ASK YOU THIS: DOCTOR MORTON-- ALL THE 

23 INFORMATION YOU RECEIVED BY DOCTOR McMEEKIN CAME STRAIGHT 

24 FROM DOCTOR McMEEKIN'S NOTES, DID IT NOT? 

25 A YES, AS FAR AS I KNOW, YES. 
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1 Q EVEN THOUGH IT WAS BROUGHT OUT, IT WAS NEVER POINT-

2 

3 

4 

5 A 

6 

'7 

8 Q 

9 

10 

11 

12 

13 

14 A 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

BLANK ASKED,BUT FOR TInS OVER':PRESCRlBlNG OF DRUGS, THE 

MATCH MIGIIT NOT HA VB BEEN LIT AS TO WHAT HAPPENED. IS THAT 

CORRECT? 

I DON'T TffiNK THAT BUT FOR QUESTION WAS ASKED. I DON,. 

KNOW IF THAT WOULD~- I DON'T KNOW IF ANYBODY COULD TESTIFY 

TO THAT. 

IN A CASE OF THIS NATURE~ A HEINOUS CRIME, WOULD IT NOT 

BE A GOOD TACTICAL STRATEGY TO HAVE SOMEBODY ELSE TO POINT 

THE FINGER TO TAKE SOME OF THE BLAME OFF OF THE DEFENDANT IN 

THIS CASE, SUCH AS IrA YNE McMEEKIN. WHO WOULD BE A BOXED-IN 

WITNESS; THERE'S NOWHERE HE COULD GO ON THE STAND WITH 

THOSE NOTES. WOULD THAT BE A CORRECT STATEMENT? 

I'M NOT SURE OF THAT. AS FAR AS PUTTING HIM ON THE 

WITNESS STAND. BUT WHAT WE HAD FROM DOCTOR MORTON, 
. . 

DOCTOR MORTON BASICALLY INDICTED DOCTOR McMEEKIN FOR 

WHAT HE HAD DONE. TO GIVE DOCTOR McMEEKIN A CHANCE TO 

EXPLAIN IT, I DON'T TIDNK PROBABLY WOULD HAVE BEEN A GOOD 

IDEA. 

THERE IS- CERTAlNL Y, PROBABLY, HE WOULD HA VB GIVEN 

REASONS. I'VE YET TO·- HAVING EXAMINED AND CROSS EXAM1NED 

DOCTORS BEFORE THEY SREMTO ALWAYS BE ABLE TO JUSTIFY THEIR 

ACTIONS SOME WAY. OR,HAVING DONE MEDICAL MALPRACTICE AND 

SOME OTHER TIDNGS. 
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Q BUT. IN DOCTOR McMEEKIN'S CASE AT TIDS GIVEN TIME, HE'S 

A 

Q 
" 

" .-

'A 

Q 

A 

Q 

JUST BEEN DISCIPLlNED, PUBLICLY REPRIMANDED, THE NOTES WERE 

THERE, THAT'S WHAT DOCTOR MORTON BASED HIS OPINION ON. AND 

WE SPENT ABOUT TWO PAGES OF THE WHOLE TRIAL ON THIS ISSUE. 

DO YOU NOT THINK IT SHOULD HA VB DELVED IN FURTHER? 

, WELL; I DON'T KNOW IF IT COULD HA VB BEEN DELVED IN ANY 

FURTHER WITHOUT ACTUALLY CALLJNG HIM TO THE WITNESS STAND. 

Bill, YOU KNOW, THAT WOULD HAVE A POTENTIAL TACTIC. I MEAN, I 

CAN SEE THAT BEING DONE. BUT WHETHER IT SHOULD HA VB BEEN 

GONE INTO MORE, AFTER THIS PERIOD OF TIME, I REALLY, CAN'T SAY 

ONE WAY ORTIIE OTHER. 

DID: YOU CONSULT WITHANOTIffiR PSYCIDATRISTS AS. TO ANY 

"ETHicAL CO:NSIDERATION'S THAT DOeTOR McNIEEKIN HAD IN 

, -',,', COUNSELING, TERRY, EARL, AND JIMMY, DUE TO THE FAMILY 

CONFLICTS? 

NOT THAT I RECALL. 

DID YOU FIND THAT TO BE SOMEWHAT OF AN ETHICAL 

VIOLATION ON HIS BEHALF? 

I'M NOT FAMILIAR WITH THE ETHICS OF PSYCIDATRlSTS AS FAR 

AS COUNSELING DIFFERENT PEOPLE IN THE SAME FAMILY. SO, I 

COULDN'T ANSWER THAT. 

YOU WOULD AGREE THAT THAT WAS ALMOST A TRIANGLE, OR 

FINGER-POINTING AT EACH OTHE~ WHOSE FAULT THIS FAMILY 

BREAK~UP WAS. WOULD THAT BE A CORRECT STATEMENT? IN 
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1 REVIEW DOCTOR MEYER'S RECORDS AND DOCTOR McMEEKIN'S 

2 RECORDS. JIMMY'S BLAMJNG TERRY AND EARL'S BLAMING TERRY ---

3 A. OH, YES~ I WOULD--

4 Q' ---AND TERRY'S BLAMING EARL--

-s- A ---THINK SO, YES. 

6 Q ~--AND TERRYS BLAMING JIMMY. 

7 A THAT'S CORRECT. 

8 Q DO YOU THINK THAT A VENUE WITH DOCTOR McMEEKIN WOULD 

9 HAVE BEEN WOR1H PURSUING - HOW COULD HE COUNSEL ONE OF 

10 THEM WHEN HE'S GETTING CONFLICTING lNFORMATION? AS A---

11 A WELL, THAT---

12 Q --PSYCHIATRIST. NOT AS A COUNSELOR. 

13 A THAT COULD BE SOMETHING THAT COULD BE BROUGHT UP. 

14 'Q TELL ME WHAT, IF ANY, DIRECTION THE INVESTIGATION, YOU 

15 AND MR. HANCOCK'S INVESTIGATION IN DEFENSE OF THIS CASE DID 

16 CONCERNING CHIP ROBERTSON? 

17 A WELL, TIffi INFORMATION WE HAD ON CHIP WAS BASICALLY ON 

18 THE SOCIAL BACKGROUND, THAT TYPE OF TlflNG. CHIP WAS BEING 

19 REPRESENTED AT THAT TIME BY AN ATTORNEY, MIKE GILLEN. AND 

20 CHIP WAS NOT-- I THINK WE APPROACHED MIKE ABOUT WHETHER 

21 CHIP WOULD BE WILLING TO TESTIFY OR GIVE INFORMATION ABOUT 

22 WHAT WENT ON IN THE FAMILY. THAT TYPE OF THING. CHIP WAS NOT 

23 COOPERATIVE AT ALL DURING THIS· WHOLE TIME. 

24 Q DIDYOU---

L 
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A HE HAD SOME OTHER LEGAL·- I THINK HE HAD SOME DRUG 

2 CHARGES OR SOMETHING. HE WAS roSTNOT COOPERATIVE. 

3 Q WAS HE NOT INCARCERATED ON IDS DRUG CHARGES DURJNG 

4 THE VAST PERIOD OF TIDS TIME? 

5 A I CAN'T REMHMBER IF HE WAS INCARCERATED OR NOT, BUT I 

6 KNEW THEY WERE PENDING. 

7 Q DID MR. GILLEN GIVE YOU ACCESS TO HIM AS TO THE EVENTS 

8 CONCERNING JIMMY ROBERTSON? 

9 A I DIDN'T HA VB ANY ACCESS TO CHIP AT ALL. 

10 Q DO YOU RECALL ANY REFERENCES TO CIDP IN MS. CASCIO'S 

11 NOTES? 

12 A NOT'ATTHIS'TIME. 

13 Q LET ME SHOW WHAT's A-COPY OF WHAT'S BEEN MAIU<ED AS 

, 14 APPUCANT'S EXHIBIT NuMBER SEVEN, A COpy OF MS. CASCIO'S NOTES. 

15 AND DOES IT NOT SA Y,ItMOM WOULD MAll.. CHIP RITALIN, TEN TO 

16 FIFTEEN TABLETS PER WEEK"? IS THAT IN MS. CASCIO'S NOTES? 

17 A WELL, IF THAT'S WHArs BEEN MARKED. I DON'T RECOGNIZE 

18 '1BE HANDWRITING. I'M SURE---

19 Q BUTYOU---

20 A l'LLTAKE YOUR WORD FOR TIIAT, YES. 

21 Q IT'S A COPY OF THIS DOCUMENT. 

22 A I'LL TAKE YOUR WORD FOR IT. 

23 Q IS THAT WHAT THAT SAYS? 

24 A TIIAT'S CORRECT. 

25 Q AND THAT WAS NOT BROUGHT BEFORE THE JURY? 
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1 A I DONTREMEMBERIF THAT WAS OR NOT. 

2 Q DOES IT ALSO NOT INDICATE IN THESE NOTES OF MS. CASCIO'S 

3 THAT MM,MEREDITHMOON, WOULD KEEP HER MOUTH SHUT, A 

4 CHECK FOR 50G? 

5 A THAT'S WHAT THAT SAYS. IDON'TKNOWWHOMMREFERSTO. 

6 Q ASSUMING, ARGUENDO, FOR THE SAKE OF THIS QUESTION; IT 

7 REFERS TO l\.1EREDITH MOON, WOULD THAT NOT BE--

8 A THAT WOULD BE WHAT IT SAYS. 

9 Q MEREDITH MOON WAS ONE OF THE KEY WITNESSES AGAINST 

10 HIM IN Tms CASE. IS THAT CORRECT? 

11 A 

12· Q 

13 

14 

15 

16 A 

17 Q 

18 

19 

20· A 

21 

22 

23 Q 

IN THE GUILT PHASE, YES. 

AS A MATTER OF FACT, SHE WAS TIIE ONE WHO UNLOCKED THE 

WHOLE KEY BY COOPERATING WITH THE PHILADELPHIA POLICE, 

WHICH RESULTED IN A SEARCH IN VIRGINIA, MARYLAND, AND THE 

HOUSE BACK IN ROCK IDLL. IS THAT CORRECT? 

TIiAT'S CORRECT. 

DO YOU THINK THIS WOULD NOT HAVE BEEN SALIENT TO 

A TrACK HER CREDffiILITY WITH THIS STATEMENT, AFTER MR. POPE'S 

CROSS EXAMINATION OF MS. CASCIO? 

WELL, ACTUALLY, 1-- IT COULD HAVE PROBABLY BEEN USED IN 

THE CROSS EXAMINATION OF MS. MOON, PERHAPS, AND BROUGHT 

FORTH IN THAT. AGAIN, I DON'T REMEMBER WHETHER IT WAS OR NOT. 

IF I TOLD YOU TIIAT-- !v.IR. HANCOCK EXAMINED MS. MOON. DID 

24 HE NOT? 

2S A REDID. 
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1 Q YOU WOULD AGREE-WITH ME, THOUGH, THAT THAT WOULD BE 

2 A VERY SALIENT ATTACK ON HER CREDffiILITY? 

3 A IT WOULD. 

4 Q AND IT WOULD ALSO SHOW THAT SHE HAD FURTHER 

5 INVOLVEMENT IN THIS CRIME AND THAT SHE WAS IN IT FOR THE 

6 MONEY, TOO? . 

7 A THAT'S CORRECT. 

8 Q AND THAT WAS THE MAIN ALLEGATION THE PROSECUTION 

9 MADE AGAINST MR. ROBERTSON. THAT HE KILLED IDS PARENTS FOR 

10 ·MONEY, IS IT NOT? 

11 A THAT'S CORRECT. 

:12 Q." i~·I'M-SHOWINU·YOUALSO ANOTHER COPY OF MS. CASCIO'S NOTES 

, 13 IN REFERENCE to CHlP~ DORS IT-NOt SAY, "CHIl> CONSPIRED IN THIS 

14 .AND TOLD ME HE WAS GOINGTO COMEHOMIi: AND DO IT, TOO." ALSO, 

15 "HALLOWEEN, CIDP SAID. GO AHEAD, AND DO IT. mST BE CAREFUL 

16 WHAT YOU DO."? 

17 A YES, THAT'S IN HERE. 

18 Q AND WOULD THAT NOT BE SAYING TO THE JURY THATITTAKES 

19 SO:ME OF THE BLAME OR GUILT OFF JIMMY IN THIS CASE? WOULD 

20 THAT NOT BE CORRECT? 

21 A THAT COULD DO THAT. I MEAN, I CAN SEE THIS WORKING TWO 

22 WAYS. ONE: lTPUTS IT MORE AS A PREMEDITATED TYPE THING, 

23 RATIffiR THAN A DRUG-INDUCED, IMPULSIVE ACT. SO, I MEAN, I CAN 

24 SEE mAT WORKING BOTH WAYS. 
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Q 

A 

Q 

'A 

Q 

A 

Q 

A 

Q 

A 

Q 

COULD IT NOT CONFIRM THAT HE WAS ACTING UNDER THE 

CONTROL OR PERSUASION OF ClTIP TO DO TInS; I.E.. CHIP SUPPLYING 

HIM WITH THE RITALIN, CHIP SAYING GO AHEAD AND DO IT, CHIP 

SAYING DO IT HALLOWEEN, JVST DON'T GET CAUGHT? 

YEAH; I l'HINK THAT COULD, YES. 

WOULD THAT NOT HAVE GIVEN YOU ANOTHER MITIGATING 

CIRCUMSTANCE UNDER 16-03-20, SUBSECnON FNE, WInCH IS ACTING 

UNDER THE INFLUENCE OF ANOTHER PERSON? 

I THlNK JIM FAMILIAR WITH ACTING UNDER THE INFLUENCE OF 

ANOTIffiR PERSON. 

ACTS UNDER DURESS OR DOMINATION OF ANOTHER PERSON. 

WOULD THAT NOT HA VB GIVEN YOU ANOTHER MITIGATING 

CIRCUMSTANCE TO ARGUE TO THE JURY? 

THAT COULD. I THINK THATIS PRETTY WE.AK, THAT IF THAT WAS 

DOMJNATION FROM JUST TIIAT, BUT POTENTIALLY, YES .. 

BUT IN THIS CASE, WHAT YOU HAD WAS WEAK, WAS IT NOT? 

WELL, I DON'T KNOW IF TIIE MITIGATION WAS THAT WEAK, AS 

FARASTImHISTORY. BUrTHE-- YOU KNOW, TIIATWOULDHAVE 

BEEN ANOTHER FACTOR. I THOUGHT IT DID COME OUT AT SOME POINT 

THAT CHIP HAD TALKED ABOUT KILLING IDS PARENTS ALSO, BUT I 

COULD BE WRONG ABOUT THAT. 

MR. HANCOCK PUT MR. MEYER UP. IS THAT CORRECT? 

YES. 

AND Thf THAT TESTIMDNY, ALTHOUGH HE GOES THROUGH 

TERRY'S MEDICAL HISTORY, STARTING WITH HER IN TIIE NINTH 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

GRADE HAVING SUICIDAL THOUGHTS, HE DOES NOTIDNG WIlli EARL'S, 

WHICH RUNS ALONG THE SAME THEME, BASICALLY. WHY WAS THAT, 

IF YOU KNOW? 

I DON'T REMEMBER. 

DO YOU NOT THINK THAT WOULD HA VB BEEN SALIENT TO 

BRING OUT TO THIS JURy THAT EARL ALSO HAD SOME OF THE SAME 

PROBLEMS THAT TERRY HAD? 

I THtNK IT WOULD, YES .. 

HOW PID MR. ROBERTSON GET A PHONE DURING THE LUNCH 

BREAK TO CALL ERIN SAVAGE, ON THE LUNCH BREAK AND TELL HER 

NOT TO COMEBACK UP,HERE? WAS THAT FROM MR. HANCOCK'S 

.... pARALEGAL, ORFROM:InSJNVESTIGATOR? ' '; 

I R:EMEMBmttHATHAPPENlNG.I :DONiT REMEMBER HOW HE 

Got'I'Im PHoNE:· I KNOW:THERE WAS A SITUATION IN WInCH HIS . 

,PAR.AI.EGAL DID LET JIMMY USE A (:::ELL PHONE AT ONE POINT. I DON'T 

REMEMBER IF THATWAS THE CALL THAT THAT HAPPENED ON OR NOT. 

AND WHEN MS. SAVAGE TOOK THE STAND, MR. BRACKE'IT 

ASKED ~ DID HE TELL YOU NOT TO COME BACK UP HERE. AND 

THERE WAS NO OBJECTION. DO YOU REMEMBER THAT? 

I REMENlBER THAT COMING OUT. I DON'T REMEMBER IF THERE 

WAS AN OBJECTION OR NOT. 

IF I TOLD YOU THERE WAS NOT AN OBJECTION. WOULD- LET ME 

ASK YOU TIDS: DO YOU NOT THINK THAT SINCE HE DID NOT TAKE THE 

STAND AND PRESENTED NO EVIDENCE IN THE GUILT PHASE, DO YOU 

NOT THINK THAT AFFECTED HIS CREDIBILITY OR BELIEVABILITY ON 
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1 THE MITIGATION END AND THAT HE WAS TRYING TO HIDE SOMETHING 

2 OR IS DEVIOUS? 

3 A IT COULDs YES. 

4 Q DID YOU KNOW ANYTIDNG ABOUT THE PHONE BElNG GIVEN TO 

5 HIM BACK THERE? 

6 A NO, I DIDN'T.· 

7 Q YOU'RE FAMILIAR WITH SKIPPER V. SOUTH CAROLINA. 

s CORRECT? 

9 A CORRECT. 

10 Q AND YOU'RE FAMILIAR WITH ADAPTABILITY EVIDENCE. IS THAT 

11 CORRECT? 

12 A CORRECT. 

13 Q YOU, NOR MR. HANCOCK, WITH THE EXCEPTION OF MR. STOBEE . 

14 WlTHTHE SOUTH CAROLlNA DEPARTMENT OF CORRECTIONS 

15 PRESENTED ANY ADAPTABILITY EVIDENCE. IS 'THAT CORRECT? 

16 A AS FAR AS I RECALL, NO. 

17 Q AND-ALTHOUGH HIS RECORD WASN'T PERFECT AT FIRST AND HE 

18 HAD SOME MINOR INFRACTIONS, OVERALL IT WASN'T rnAT BAD. 

19 WOULD YOU AGREE WITH ME ON TIIAT? 

20 A I DON'T BELIEVE HE HAD BEEN A BAD PRISONER. 

21 Q AND AS A MATIER OF FACT, TIlE :MEDICAL RECORDS FROM SCDC 

22 - AND MR. HANCOCK DOES MAKE A POINT OF THIS IN TIlE RECORD - IS 

23 THAT BE'S FlNALLY GOT THE CORRECT DIAGNOSIS AND IDS MANIA, 

24 MANIC DEPRESSIVE; I.E., BI·POLARISM, IS UNDER CONTROL. IS THAT A 

25 CORRECT STATEMENT? 
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A 

Q 

A 

Q 

A 

Q 

I DONT REMEMBER:MR. HANCOCK MAKING THAT POINT, BUT 

THAT PROBABLY, YES. PROBABLY. 

WHY DIDN'T YOU AND MR. HANCOCK BRING THE DOCTOR FROM 

SCDC UP HERE, WHO WROTE mAT REPORT? 

I DON'T RECALL AT TIDS TIME. 

DO YOU NOT THrNK HE WOULD HA VB BEEN A GOOD WITNESS IN' 

MITIGATION BECAUSE HERE'S A GUY WHO WORKS FOR THE STATE 

WHO'S COMING TO TESTIFY ABOUT IDS OWN DOCUMENTATION; HE'S 

DOING BETTER. HE'S ON THE RIGHT MEDICATION, HE HAS THE RIGHT 

DIAGNOSIS. DO YOU NOT TIIINK THAT WOULD IMPACT TIm JURY AS 

FAR AS ADAPTABILITY UNDER SKIPPER V. SOUTH CAROLINA 

EVIDENCE? 

"IT:C0ULD: ',' AGAIN~ tHAvE-ABsoUiTBLY NO RECOLLECTION 

ABOUT ANY THOUGHT PROGESS' OF DOING'rnATAT THAT TIME, AT 

TIllS POINT. 

WAS ADAPT---

THE COURT: WHAT WAS THE NAME OF THAT WITNESS? 

MR. BROWN: MR STOBEE, WHO'S GOING TO TESTIFY TODAY. 

HE'STHE--

THE COURT: HE IS TESTIFYING LATER TODAY? 

MR. BROWN: YES SIR. HE'S THE CUSTODIAN OF RECORDS. BUT 

IN THOSE RECORDS, YOUR HONOR, THE TRANSCRIPT, THERE WAS A 

REPORT, A MEDICAL REPORT FROM A DOCTOR AT SCDC WHOSE NAME . 

ESCAPES ME RlGHTNOW. I CAN GET IT TO THE COURT IF YOU WANT IT, 

YOUR HONOR. BUT IT'S A REPORT. 
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1 THE COURT: THAT'S ALL RIGHT. I'LL WAIT UNTIL I HEAR 1HAT 

2 01HER WITNESS. 

3 MR. BROWN: OKAY. 

4 Q BUT lHAT WAS NEVER PURSUED. IS THAT CORRECT? 

5 A· THAT'S CORRECT. 

6 Q WAS ADAPTABILITY DISCUSSED IN THINKING. IN STRATEGIZING 

7 FOR THIS CASE? 

8 A I'M SURE ITPROBABL Y WAS, BUT I DON'T REMEMBER DETAIL OR 

9 ANY SPEClFIC INSTRUC-;DISCUSSIONS ABOUT IT. 

10 Q YOU WOULD AGREE WITIIME THAT'S ONE OF TIiE IMPORTANT 

11 THINGS IN A MITIGATION PHASE IN A DEATH PENALTY PHASE IN YOUR 

·12 EXPERIENCE. IS THAT CORRECT? 

13 A THAT'S CORRECT. 

14 Q AND YOU DIDN'T- NEITHER YOU NORMR. HANCOCK GOT AN 

15 ADAPTABILITY EXPERT. IS THAT CORRECT? 

16 A THATS CORRECT. 

17 Q AND AS FAR AS ADAPTABILITY GOES COMPARATIVELY TO 

18 OTHER DEATH PENALTY CASES YOU'VE TRIED, :MR. ROBERTSON'S 

19 RECORD, UP UNTIL THE TIME OF THE TRIAL, WAS PREITY CLEAN AS 

20 FAR AS ADAPTABILITY GOES.1N PRISON? 

21 A YOU'RE ASKING COMPARED TO OTHER DEATH PENAL TY -~-

22 Q YES SIR. 

23 A ---I'VE HAD? 

24 Q YES. 
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1 A 

2 

3 

4 

5 Q 

6 

7 A 

8 

9 

10 Q 

11 

12 

13 ,A 

14 'Q 

15 

16 

17 

18 A 

19 Q 

20 

21 

22 A 

23 Q 

24 A 

25 Q 

I DON'T-~ I DON'T RECALL ANY OF MY CLIENTS REALLY HAVING 

A BAD PRISON RECORD PRIOR TO A TRIAL. SO, THE QUESTION IS 

COMPARATIVELY. MR. ROBERTSON DID NOT HA VB A BAD PRISON OR 

JAIL RECORD. I KNOW THAT. 

HA VB YOU IN THE PAST, I-IA VB YOU ALWAYS PRESENTED 

EVIDENCROF ADAPTABILITY? 

I KNOW I HA VB IN AT LEAST TWO OTIffiR TRIALS, I BELIEVE. I 
. , 

DON'T RECALL THE OTHERS THAT THERE WAS EVIDENCE OF 

ADAPTABILITY PRESENTED., 

WOULD YOU AGREE WITH ME THAT WHEN YOU'RE ARGUING FOR 

LIFE VERSUS THE DEATH PENALTY THAT AOAPTABILITY IS A KEY 

COMPONENT IN THE'bE~ENSE1 

YES, THAT'S AN IMPORTANt'ISSuE: 

", ANn-THAT ISSt:JEREALLY WASN'T EXPLORED TOO MUCH IN MR. 

ROBERTSON'S eASE, WAS IT? 'ASSUMING; ARGUENDO. THATrM 

GIVING YOU THE FACTS DIRECTLY, OUTSIDE OF MR. STOBBE, THERE 

WAS NO ADAPTABILITY EVIDENCE? 

THAT WOULD BE CORRECT. 

I'M GOING TO SHOW YOU THE INDEX ON TRANSCRIPT ONE, PAGE 

11. STARTlNG WITH THE MITIGATION PHASE ON DEFENSE, Y'ALL 

CALLED DOCTOR PRYOR. IS THAT CORRECT? 

THAT'S CORRECT. 

AND THEN YOU CALLED DOCTOR PINCUS? 

THAT'S CORRECT. 

AND THEN YOU CALL CALLED DOCTOR BV ANS? 
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A TRA T'S CORRECT. 

2 Q THEN YOU CALLED DOCTOR MlLLER? 

3 A THAT'S CORRECT. 

4 Q THEN YOU CALLED DOCTOR S~OBEE, OR MICHAEL S:rOBEE~ THE 

5 GUY FROM senc CUSTODIAL RECORDS? 

6 A OKAY. 
.. 

7 . Q THEN YOU CALLED DOCTOR, MR. MEYER? 

8 A' THA.T'S CORRECT. 

9 Q AND THEN YOU CALLED SOME FRIENDS OF THE FAMILY WHO 

)0 BASICALLY ASKED··, DOCTOR HOPE, LINDA HOPE, JULIET 

11 McLAUGHLIN, MICHAEL FAULKNER, WHO BASICALLY ASKED FOR 

12 MERCY. IS THAT CORRECT? 

13 A TIIAT'S CORRECT. 

14 Q AND THEN YOU WIND UP WITH DOCTOR CASCIO. IS THAT 

15 ' CORRECT? 

, 16 A ~T'S CORRECT .. 

17 Q AND SHE IS TIm LAST EXPERT, IS SHE NOT? 

18 A I BELIEVE mAT'S CORRECT; 

19 Q WOULD YOU AGREE WITH ME THAT IN YOUR RECOLLECTION OF 

20· THIS CASE THAT DOCTOR PRYOR MADE A PRETTY GOOD WITNESS IN 

21 MITIGATION? 

22 A AS FARAS I CAN RECALL, YES. 

23 Q DOCTOR PlNCUS MADE A PRETTY GOOD WITNESS IN 

24 MITIGA nON? 

25 A THAT'S CORRECT. 
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1 Q DOCTOR EVANS MADE A PRETTY GOOD WITNESS IN 

2 MlTIGATION? 

3 A THAT'S CORRECT. 

4 Q DOCTOR MORTON MADE APRETTY GOOD WITNESS IN 

5 MITIGATION? 

6 A THAT'S CORRECT. 

7 Q WOULD YOU AGREE WITH ME THAT DOCTOR CASCIO WAS AN 

8 UNMITIGATED DISASTER OF BIBLICAL PROPORTIONS IN THIS CASE? 

9 . A I DONIT KNOW IF I WOULD GO THAT FAR. 

10 TIIE COURT: IN REFLECTING OVER THE TESTIMONY, THAT'S 

11 GONNA CONFUSE ¥E. 

12 (LAUGH1ER) 

13 MR. BROWN: A LIITLELITER..A:R.Y LICENSE, YOUR HONOR. 

14 A lTinNk-tioctdR CASCIO WAS".ABtE ON THE DIRECT EXAM TO. 

15 BRING OUT GOOD POlNTS AND HA VB BENEFICIAL INFORMATION. I 

16 THINK THAT WAS OVERSHADOWED BY THE CROSS EXAMINATION AND 

17 THAT THAT PART WAS A, VERY DEVASTATING TO THE DEFENSE. 

18 Q LET:ME BACK UP A SECOND, AND DO TillS CHRONOLOGICALLY. 

]9 THE DECISION THAT YOU TESTIFIED TO EARLIER NOT TO HA VE IDM~-

20 MR. HANCOCK HAD CONTACTED THE DEATH PENALTY RESOURCE 

21 CENTER AND GOT THESE EXPERTS. IS THAT CORRECT? 

22 A YES. OR THEY HAD-- WE GOT TIlE NAMES AT LEAST FROM 

23 THEM. AND I THINK THESE ARE EXPERTS MOST OF WHOM HAD BEEN 

24 USED IN OTHER DEATH PENAL 'IT LITIGATION. 
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Q SO, YOU DIDN'T RESEARCH THEIR RESUMES AND 

2 BACKGROUNDS, YOU DIDN'T? 

3 A I DON'T RECALL-- I SAW THEIR RESUMES, BUT AS FAR AS 

4 RESEARCHING THEM PRIOR TO GETTING THEM, NO. 

s Q WERE YOU AWARE WHEN YOU PUT MS. CASCIO ON TIIE STAND 

6 THAT SHE HAD NEVER TESTIFIED IN ANY COURT AS AN EXPERT. 

7 BEFORE? 

8 A I DONT RECALL IF 1*- IKNEWTHAT-- I MAY HAVE KNOWN THAT, 

9 BUT I CAN'T REMEMBER RIGHT NOW IF SHE WAS. 

10 Q WOULD YOU AGREE WITH ME IN A DEATH PENALTY CASE, IT'S 

11 NOT WHERE YOU MAKE YOUR GREATEST EXPERT START OUT WITIi? 

12 A WELL, IT'S CERTAINLY BETTER IF SOMEONE HAS TESTIFIED 

13 BEF()RE. SOMETIMES, HA VINO SOMEONE THAT IS NOT-- I MEAN, 

14 HAVING PRIOR TESTIMONY DOESN'T NECESSARILY MEAN SOMEONE IS 

15 ' GOING TO BE A BETTER WITNESS OR NOT A BET1ER WITNESS. I CAN 

16· FORESEE OF IiA VING EXPERTS TIIAT HA VENOT TESTIFIED IN THE 

17 PAST, YOU KNOW, THEY COME WITH LESS BAGGAGE. TIJAT WOULDN'T 

", 18 BE MYMAlN POINT OF WHETHER TO USE A WTINESS OR NOT, THEIR 

19 PRIOR TESTIMONY. 

20 Q AND WOULD THAT PLAY INTO YOUR DECISION, THOUGH, 

21 WHETHER OR NOT TO--

22 . A YEAH, IT COULD. IF I HAD TALKED TO OTHER ATTORNEYS AND 

23 SAIDTlflSPERSONMAKESAGREATWI1NESS, YES. I MEAN, THAT- OR 

24 HAS MADE A BAD WITNESS IN THE PAST, THAT WOULD CERTAINLY 
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1 PLAV A PART ThI THE DECISION. THATWQuiDNITBEMYPRIMARY 

2 DECISION MAKING. 

3 Q WERE YOU ALSO AWARE THAT HER RESUME TIIAT SHE LISTS 

4 THAT SINCE SHE GOT OUT OR GRADUATED·· OR, WERE YOU AWARE 

5 THAT SHE GRADUATED FROM, OR FINISHED HER ACADEMIA IN 1996 

6 FROM THE UNIVERSITY OF PENNSYLVANIA? 
-

7 A I'M SURE I SAW HER RESUME. I DONIT REMEMBER WHEN SHE 

8 GRADUATED. 

9 Q {ILL SHOW YOU APPLICANrS NUMBER FOUR WHERE IT SHOWS 

10 SHE FINISHED UP HER Ph.D. IN 1996, AT THE UNIVERSITY OF 

II PENNSYLVANIA. 

12 'A' ·tH:ATIS· COR.R:EcT. 

13 . Q ANd'tHrS TRlALTOOK PLACE IN MARCH OF 1999. IS THAT 

14 CORRECr? 

15 A 

16 ' Q 

17 

18 

19 

20 A 

21 Q 

, , 

THArS CORRECT. 

AND ALSO, SHE SHOWS ON HER PRACTICE EXPERIENCE 1997 

THROUGH PRESENT, EXPERT WITNESS TESTIMONY, CAPITAL 

LITIGATION CASES, CENTER FOR CAPITAL LITIGATION, COLUMBIA, 

SOUTH CAROLINA. IS THAT CORRECT? 

THATIS CORRECT. 

AND THATS THE ONLY EXPERIENCE THAT SHE SHOWS AS TO 

22 DEATH PENALTY MATTERS AND CRIMINAL MATtERS. IS THAT 

23 CORRECT? 

24 A THATIS CORRECT. 

264 
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1 Q AND THAT'S THE DEATH PENALTY RESOURCE CENTER WE'RE 

2 TALKING ABOUT. RIGHT? 

3 A THAT'S CORRECT. 

4 Q DOES THAT NOT HURT HER RESUMEs SHOWJNG THAT THE ONLY 

~ PEOPLE SHE'S WORKED FOR IS PEOPLE WHO DEFEND DEATH PENALTY , 

6 CASES? 

7 A THArS CERTAlNL Y SOMETHING THAT CAN BE BROUGlIT UP, AS 

8 OPPOSED TO PROSECUTION OR SOMETHING OF THAT NATURE. 

9 Q AND, FINDING AN EXPERT MASTER SOCIAL WORKER IS NOT 

10 THAT HARD TO FIND, IS IT? 

·11 A PROBABLY NOT. 

12 Q DO YOU KNOW WHO RECOMMENDED HER TO MR. HANCOCK? 

13 A I rnOUGm THE DEATH PENALTV RESOURCE CENTER DID. 

14 Q HOW DID IT BECOME IN THE.PAST THAT YOU WERE GOING TO 

15 TAKE HER AS A WITNESS? 

16 A I DON'T REcALL EXACTLY. I KNOW.MR. HANCOCK WAS TAKING, 

17 I THINK., DOCTOR PINCUS AND DOCTOR BV ANS. I WAS TAKING DOCTOR 

18 MORTON. IT BASICALLY, I DON'T KNOW HOW IT CAME DOWN, BUT I 

19 . ENDED UP TAKING HER. 

20 Q DO YOU RECALL WHEN YOU FIRST MET HER? 

21 A I DON'T RECALL THE DATE. I THlNK WE MET WITH HER AT THE 

22 DEATH PENALTY RESOURCE CENTER IN COLlJMBIA ON ONE OR MORE 

23 OCCASIONS. I MET WITH HER ANOTHER TIME AT THE LAW SCHOOL IN 

24 COLUMBIA, JUST ONE OTHER TIME. 
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1 Q DO YOU RECALL, EVEN THOUGH THE REPORT WAS MAlLED TO 

2 MR. HANCOC~ WHEN YOU FIRST GOT HER PRELIMINARY REPORT? 

3 A I DON'T RECALL WHEN. 

4 Q DO YOU RECALL WHEN YOU GOT HER NOTES, WHICH IS 

s APPLICANT'S EXHIBIT NUlv.1BER SEVEN? 

6 A IDONOT. 

7 Q DO YOU RECALL CONSENTING PRIOR TO TRIAL AT A MOTION 

8 HEARING TO TURNING OVERALL UNDERLYING DATA TOTRE 

9 PROSECUTION? ' 

10 A I DON'T RECALL CONSENTING TO THAT, OR WHETHER THAT WAS 

11 ORDERED. I GUESS TIlE ANSWER IS, NO, I DON'T RECALL THAT. 

12 Q I'M GOlNa T6-SHOW yoU A TRANSCRIPT, SIR, OF A HEARING ON 

13 ' ,'FEBRUARY19; 1998,STARtiNGON PAGE'44. LiNE 9, IF YOU WOULD, ruST 

14 ' HRIEFLy'READDOWN TO 45, LINE 10." . 

IS A (pAUSE TO REACH TRANSCRIPT) OKAY. 

16 Q YOU DIDN'T OBJECT TO TURNING OVER UNDERLYING DATA. IS 

17 THAT CORRECT? 

18 A THAT'S CORRECT. 

19 Q BY FEBRUARY 19, 1998. MR AND MR. HANCOCK KNEW YOU HAD 

20 A MENTALLY ILLNESS DEFENSE. IS THAT CORRECT? 

21 A THAT'S CORRECT. 

22 Q AND YOU ALSO KNEW THAT YOU WOULD HA VB SEVERAL MORE 

23 EXPERTS PROBABLY THAN THE STATE. WOULD THAT BE A CORRECT 

24 STATEMENT? 

25 A TRA T'S CORRECT. 
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1 Q WHERE WAS THE STRATEGIC ADVANTAGE OF AGREElNGTO 

2 THAT, WHEN V'ALL WOUND UP WITH FIVEEXPERTS AND THEY ONLY 

3 RADONE? 

4 ·A I DON'T KNOW IF THERE WAS A STRATEGIC ADVANTAGE TO 

5 THAT. MY IMPRESSION FROM, I THINK IT'S RULE 705 OF THP EVIDENCE 

6 RULES, IS THAT BASICALLV THAT'S mE RULE THAT,YOU, THAT THE 

7 OTIIER SIDE IS ENTITLED TO ALL UNDERLYING DATA. ' 

8 Q AFTER TIlE PERSON TESTIFIES. 

9 A DURiNG CROSS EXAMINATION, YES .. .. 

10 Q AND RULE 705~- THROUGHOUT THAT TRANSCRIPT. IF I TOLD 

11 . YOU, WOULD YOU DISAGREE WITH ME THAT NOBODY RAISES RULE 705 

12 THROUGH THE WHOLE TRANSCRIPT? 

13 A I DON'T RECALL THAT. 

14- Q. BUT AT ANY EVENT, IT WASN'T AN ISSUE BECAUSE YOU AGREED 

,/. 15 TO IT. CORRECT? ' . 

. 16 A THAT'S CORRECT. . 

:\ . 
17 'Q . AND DO YOU KNOW WHEN THESE NOTES WERE TURNED OVER 

18 TO THEBTArE? . 

19 A . ON MS. CASCIO?' 

20 Q YES. 

21 A . I THINK. IT WAS THE EVENlNG BEFORE SHE TESTIFIED. 

22 Q AS A MATTER OF FACT ~ AND SEE IF TillS WILL REFRESH YOUR 

23 MEMORY - THERE'S A COLLOQUY BACK AND FORTH BETWEEN YOU 

24 AND MR. HANCOCK ANDMR. BRACKElT AND MR.. POPE AND JUDGE 

25 HAYES ABOUTWHERE TIlE NOTES ARE. SHE'S ON THE WAY UP HERE 
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A 

Q 

A 

Q 

A 

Q 

A 

WITH THEM, WHAt HAPPENED TO YOU, BLAH, BLAH, BLAH. DO YOU 

RECALL THAT? 

VAGUELY, BUT I DO REMEMBER THEM BEING TURNED OVER. , 

WHEN DID YOU FIRST GET THESE NOTES, TO THE BEST OF YOUR 

MEMORY?' 

I DON'T REMEMBER. 

DID YOU REVIEW THESE NOTES BE}?ORE YOU GA VB THEM TO· 

THE STATE? 

I'M SURE I DID. 

DO THEY CONCERN YOU? 

. YES. 

MR. BRbWN:·YOtJR:HGNO~ rI.>"ON'T· WANr:-TO GO THROUGH THE 

LITANY OF QUESTIONS ,tWEm' THROUGH'\VITH MR. HANCOCK THE 

. OTHER DAY. IV/OilLD TIE TInS' rnTO ONE LONG QUESTION ABOUT T~ 

STATEMENTS THAT WERE BROUGHT OUT ON CROSS EXAMINATION. 

OR, IF MR. SALTER WANTS TO. STIPULATE IT WOULD BE THE SAME 

THING AS THE PAGES 'IN THE TRANSCRIPT THAT I ASKED MR. HANCOCK 

THE OTHER DAY. 

I MEAN, YOU'RE THE TRYER; THE FINDER OF FACT IN TIllS CASE 

AND YOU'VE ALREADY HEARD THAT. I JUST DIDN'T WANT TO . 

BELABOR THE COURT, IF YOU PON'T THINK I NEED TO PUT THIS IN THE . 

RECORD. 

TIlE COURT: NO, I DON'T THINK. YOU HAVE TO PRESERVE T.trn 

RECORD. THAT STUFF!S IN THE RECORD. 
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1 Q WITHOUT BORING YOU WITH THE WHOLE DETAILS THAT I WENT 

2 THROUGB: WITH MR.. HANCOCK THE OTHER DAY ABOUT THE 

3 STATEMENTS ON CROSS EXAMINATION, YOU WOULD AGREE WITH ME 

" 4 . THAT THEY WERE SEVERELY DAMAGING TO:MR. ROBERTSON'S CASE? 

5 A I WOULD SAY YES .. 

6 Q AS A MA TIER OF FACT, I BELIEVE YOU SAID IN THE, TO THE 

7 AUTHOR OF FAMILY BLOOD, LYNN RIDDLE, "LOOKING BACK, BOYD 

8 SAID CASCIO'S TESTIMONY WAS TIIE MOST DAMAGING OF TIlE TRIAL. II 

9 WOUlD THAT BE A CORRECT STATEMENT? 

10 A THAT'S CORRECT. 

11 Q AND AS FAR AS DEFENDING MR. ROBERTSON, THAT WAS THE 

12 . MOST DAMAGING OF THE TRIAL? 

13 A . I BELIEVE SO. 

14 Q IT'S yIALL'S WITNESS. 

15 A 

16 Q AND LET ME SAY THIS: DO YOU THINK BECAUSE OF HER 

11lNEXPERlENCE AND NEVER TESTIFYING BEFORE TIIAT AS SHE GOT 

. 18 BOXED IN SEVERAL TIMES BY MR. POPE WHERE SHE GOT YE&, YES, 

19 YES, AND SHE GOT THE MIND SET, WITHOUT EXPLAlNING HER 

20 ANSWERS, JUST AGREEING WITH WHA reVER HE PUT UP TIIERE? 

21 A 

22 Q 

I DON'T KNOW IF THAT WAS THE INEXPERIENCE OR NOT, BUT--­

COULD THAT BE ONE FACTOR FOR AN EXPERT WITNESS WHO'D 

23 NEVER TESTIFIED BEFORE; NOT GOING" ON AND EXPLAINING THEIR 

24 ANSWERS, NOT EVEN OFFERlNG AN EXPLANATION, JUST AGREEING 

25 WITH EVERYTHING THAT HE SAID? 
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1 A THAT COULD BE. 

2 Q AND THIS WAS 11IE LAST EXPERT WI1NESS YOU PUT UP? 

3 A TRATIS CORRECT. 

4 Q BUT FOR CALLING DOCTOR CASCIO, IS IT POSSIBLE YOU MAY 

5 HA VB HAD A DIFFERENT OUTCOME IN THE SENTENCING PHASE? 

6 A ANYTHINGIS POSSIBLE. 

7 Q COULD THAT HAVE BEEN APOSSmILITY? 

8 A THAT'S A POSSIBILITY. 

9 Q REYmWING THIS MATERIAL AND KNOWING HOW DAMNING IT 

10 WAS TO THE DEFENDANT'S CASE, WOULD IT NOT HAVE BEEN BETTER 

11 ' NOT TO PUT HER AND RESTED WITH DOCTOR PRYO~ DOCTOR PINCUS, 

12 DOCTOR BV ANS. AND :bOCtORMORTON? 
. , . ,- ',. 

13 MR. SALTER: YOUR HONOR, AT mSI'OINT I'M GOING TO 

14 OBJECT. THIS CALLS FOR'SPECULATION-IN'i'OIDNDSIGHT. 

15 MR. BROWN: YOUR HONOR; I THINK. THAT MR. BOYD IS 

16 INFINITELY QUALIFIED AS PROBABLY THE BEST DEATH PENALTY 

17 LITIGATION IN THE UPPER STATE. IDS RESUME AND RECORD SPEAKS 

18 FOR ITSELF. I'VE TRIED CASES WITH HIM AND J CAN VOUCH FOR IDS 

19 CREDIBILITY. I THINK. HEIS ENTITLED AS AN EXPERT ALMOST IN 

20 DEATH PENALTY LITIGATION TO ANSWER THAT QUESTION. 

21 THE COURT: LET ME ~AR yOU ASK THE QUESTION, PLEASE. 

22 Q DO YOU NOT THINK AT THE CONCLUSION OF DOCTOR MORTON, 

23 DOCrOR PINCUS, DOCTOR EVANS, AND DOCTOR PRYOR THAT THE 

24 BETTER MOVE, OR THE BETIER DECISION WOULD NOT HAVE BEEN TO 

25 PUT HER UP? 
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1 TIlE COURT: I OVERRULE THE OBJECrION. 

2 A IN HINDSIGIIT I WOULD AGREE WITH THAT. 
, '. 

3 Q' AND YOU WOULD AGREE WITH ME THAT YOU HAD A WITNESS 

4 WITH NO PRIOR TESTIFYING EXPERIENCE? 

5 A I AGREE WITH THAT. 

6 Q WHO WAS ADISASTER ON CROSS EXAMINATION. CORRECT? 

7 A THAT'S CORRECT. 

s Q WHO DID NOT EXPLAIN HER ANSWERS WHEN THERE WAS A FULL 

9 EXPLANATION SHE COULD HAVE WITH MR. POPE AND SHE GOT IN THE 

10 H.ABlT OF.mST AGREEING TO EVERYTHING THAT HE SAID. IS THAT 

11 CORRECT? 

12 A THAT'S CORRECT. 

13 Q AND ALL THE- LET ME. ASK YOU TillS: PRIOR TO THAT, WERE 

14 THERE ANY INCULPATORY STATEMENTS ON MR. ROBERTSON'S 

. 15 BEHALF, OTHER THAN WHAT MEREDITH MOON TESTIFIED TO? 

16 A I DON'T REMEMBER I'M TRYING TO TIllNK IF ANY OF THE OTHER 

17 EXPERT WITNESSES HAD TESTIFIED ABOUT MR. ROBERTSON'S, THAT 

18 MR. ROBERTSON FOUND WHAT HAPPENED. THERE'S CERTAINLY 

19 NOTIDNG OF TIIAT DETAILED ABOUT IT IN THERE. 

20 Q LET ME ASK TIDS: YOUR OTHER EXPERTS, BECAUSE OF THEIR 

21 EXPERIENCE IN TESTIFYING AS EXPERTS, DIDN'T PUT ALL THEIR 

22 MATERJAL IN EVIDENCE, DID THEY? . 

23 A NO, THEY DIDN'T. 

24 Q AND THAT'S AN EXPERlENCED EXPECT WITNESS. IS IT NOT? 

25 A WELL,I DON'T KNOW THE REASON, BUT THEY DID NOT. 
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1 Q ONE LAST TIIING: MR. ROBERTSON SAID THAT NO ONE WAS 

2 PRESENT WHEN THE STATE DID HIS MENTAL EV ALUA nON, OR DOCTOR 

3 McKEE DID HIS MENTAL EVALUATION. DO YOU REMEMBER WHY THAT 

4 WAS? 

5 A NO, I DON'T AT TIDS TIME. 

6 Q AND WHEN DOCTOR McKEE TESTIFIED THAT ONE OF THE 

7 

. 8 

9 

10 A 

REASONS FOR HIS UNDERLYING PREMISE WAS TIfAT HE ASSERTED illS 

FIFTH AMENDMENT ~RIVILEGE IN PillLADELPlUA, YOU DID OBJECT TO 

THAT? 

THATS CORRECT. I BELIEVE I MOVED FOR A MISTRIAL. 

11 Q YES SIR, YOU DID. 

12 MR. BROWN: I HA VEND FiiRtHEKQUESTIONS. 

13 ' cRoss E:XAMINAT10N:BY"IVfti.sllTEta.':' . 

15 

16 

17 A 

18 Q 

'. , OOOD APTERN06N/i1R:'BOYD:i{t. 'tIty:10 'BE AS BRIEF AS 

POSSIBL~~ YOUlNDICATED YOU WERE FIRST APPOINTED ON APRIL 30, 

19987 

I BELIEVE THAT'S CORRECT. 

THAT'S ABOUT A YEAR, ELEVEN MONTHS BEFORE THE MARCH 

19 TRIAL. CORRECT? 

20 A THA T'S CORRECT. 

. 21 Q AND TIIE RECORD REFLECTS THAT CO-COUNSEL WAS 

22 APPOINTED THE SAME DATE? DO YOU AGREE THAT'S CORRECT? 

23 A WELL, IF THAT'S WHAT THE RECORD SAYS. I WAS UNDER THE 

24 IMPRESSION HE HAD BEEN APPOINTED PRIOR TO ME, BUT I COULD BE 

25 WRONG ON THAT. 
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1 Q rLLSHOW YOU RESPONDENT'S EXHIBITS ONE AND TWO. 

2 A THEY SHOW THE SAME DATE. 

3 Q SO, Y'ALL WERE BOm APPOINTED AT THE SAME TIME? 

4 ' A IT APPEARS THAT WAY, YES. 

5 Q BUT, REGARDLESS, THERE HAD BEEN SOME CONTACT MADE 

6 WITH 1HERESOURCE CENTER EARLY ON? ' 

7 A THAT'S CORRECT. 

8 Q NOW KNOWN AS THE CENTER FOR CAPITAL LITIGATION. 

9 A THAT'S CORRECT. 

10 Q AND YOU lNDICATED ON DIRECT THAT ONE OF THE PERSONS 

11 THAT YOU DID A SIT-DOWN WITH WAS YOUR CO-COUNSEL? 

12 A THAT'S CORRECT. 

13 Q DID YOU ALSO SPEAK TO YOUR CLIENT? 

14 A SOMETIME AFTER TIIAT, YES. 

15 Q DO YOU RECALL HOW MANY TIMES YOU MAY HA VB SPOKEN TO 

16 HIM? 

17 A NOT AT TIllS TIME. I KNOW I VISITED HIM AT TilE JAIL A 

18 NUMBER OF TIMES, BUT I DON'T REMEMBER HOW MANY TIMES. 

19 Q MORE THAN ONCE? 

20 A OH, YES. 

21 Q AND DID HE TELL YOU THAT HE IN FACT COMMITTED THE 

22 MURDERS? 

23 A YES. 

24 Q TIIAT CREATED A PROBLEM' IN PRESENTING A DEFENSE, DID IT 

25 NOT, IN TERMS OF THE GUILT PHASE OF THE TRIAL? 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

IN TERMS OF PUI'TINGHIM ON THE WTINESS STAND, YES. IN 

TERMS OF purrING UP ANY EVIDENCE THAT WOULD HA VB BEEN 

OBVIOUSLY FALSE, LIKE AN ALIBI, YES. 

AND YOU INDICATED EARLIER THAT HE UNDERSTOOD YOUR 

V ARlOUS CONVERSATIONS WIlli HIM, THAT HE UNDERSTOOD THAT HE 

WOULD PROBABLY BE CONVICTED. CORRECT? 

THAT'S CORRECT. 

But HE DIDN'T WANT TO PLEAD GUILTY? 

THAT'S CORRECT. 

SO, THAT MADE A GUILTY BUT MENTALLY ILL PLEA SOMETHING 

OF. THAT WAS NOTAFACTOR,· CORRECT? 

IT WOULD'VE. THAT W6tJLbN·"t' HAVE BEEN MY 

RECOMMENDA'IlONANYWAY,J\S FAIt AS A l>LBA. 

. WHY IS THAT? 

BECAUSE THAT WOUI.J) HAVE TAKEN IT AWAY FROM THE JURY, 

EVEN IF THAT HAD BEEN ACCEPTED, 

. WHAT ABOUT A JURY INSTRUCTION OF GmLTI BlITMENTALLY 

ILL? 

OKAY, HE COULD HAVE ENTERED THE NOT GUILTY PLEA AND 

WE COULD HAVE ASKED FOR A PLEA OF GillLTY. I'M SoRRY, A 

VERDICT OF GUILTY BUT MENTALLY ILL FROM THE JURY, I DIDN'T~~ 

THAT WAS NOT A ROUTE THAT I THINK THAT HE WOULD WANT TO GO, 

HE WOULD NOT WANT TO CONCEDE GUlLT. 
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Q NOW, WHEN YOU WENT OVER SOME OF YOUR PRfOR WORK 

2 EXPERIENCE, 1 BELIEVE YOU INDICATED TIIA T YOU HAD 1RIED SIX 

3 DEATH PENALTY CASES PRIOR TO THIS ONE? 

4 A SIX CLIENTS, YES. 

. 5 Q SIX CLIENTS AND WON TWICE?' 

6 A YES. 

7 Q AND YOU ASSISTED IN THE PROSECUTION OF ONE CASE? 

8 A THAT'S CORRECT. 

-~- .... -- .9 Q WOULD THAT HA VEBEEN RICKY TIM CALDWELL? 

10. A THAT'S CORRECT. 

11 :Q AND YOU'VE TRIED A NUMBER OF MURDER CASES, ALSO, NOT 

12 CAPITAL MURDER CASES, HAD YOU NOT? 

13 A· . YES,I'VE TRIED A GOOD MANY. 

14 Q DO YOU HA VB ANY IDEA HOW MANY? 

15 A PROBABLY IN THE THIRTIES, SOMETHING OF THAT NATURE. 

16 Q. AND YOU'VE HAD OTHER MAJOR FELONY TRIAL EXPERIENCE AS 

17 WELL. CORRECT? 

18 A THAT'S CORRECT. 

·19 Q DO YOU RECALL, I THINK YOU TESTIFIED to THIS PREVIOUSLY, 

20, BUT HOWY'ALL MADE A DECISION BETWEEN YOU AND YOUR COa 

21 . COUNSEL IN TERMS OF HOW ¥'ALL WOULD DIVIDE ¥OUR 

22 RESPONSIDILITIES? . 

23 A WELL, AS IT CAME CLOSER TO TRIAL WE DID MAKE A DECISION 

24 ON WHO WOULD TAKE WHAT WITNESS. GENERALLY, ON THE VOIR 

25 DIRE, WE AGREED JUST TO BASICALLY TAKE TURNS DOINQ THAT. ON 
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I TIill- WE HAD AGREED THAT ON OPENING STATEMENTS AND SOME OF 

2 THE WITNESSES.WE HAD AGREED TO DIVIDE UP THAT RESPONSIBILITY. 

3 Q SO, Y'ALL HAD BOTH TIIE PARALEGAL AND THE INVESTIGATOR 

4 FROM MR. HANCOCK'S OFFICE? 

5 A THAT'S CORRECT. 

6 Q TO ASSIST Y'ALL IN GATHERING INFORMATION. CORRECT? 

7 A TIIATSCORRECT. 

8 Q AND I BELIEVE MS. CASCIO, TO A CERTAIN EXTENT IN TERMS OF 

9 GATHERING INFORMATION? 

10 A THAT'S CORRECT. 

·11 Q .. DlnY'ALVNOTALSO HAVE THE ASSISTANCE OF A LADY NAMED 

12 DRUCY GLASS? 

13 A SHE DID SOME WORK. ON THE CASE. . THAT IS CORRECT. SHE WAS 

14 WITH THE DEATH PENALTY RESOURCE CENTER, I BELIEVE, AND DID 

15 SOME WORK ON IT~ 

16 . Q SHE WAS ACTUALLY PRESENT DURING MUCH, IF NOT ALL, OF 

11 THE TRIAL. CORRECT? 

18 A SHE WAS, YES, THAT'S CORRECT. 

19 Q AND MS. CASCI01S INVOLVEMENT WAS INVESTIGATION THE 

20 FAMILY HISTORY AND THE MENTAL HEALTH HISTORY? 

21 A THAT'S CORRECT. 

22 Q DO YOU RECALL WHAT EFFORTS YOU AND YOUR. CO-COUNSEL 

23 MADE TO FIND·THE MENTAL HEALTH RECORDS? 

24 A WELL. WE GOT RECORDS FROM EVERY PHYSICIAN OR 

25 PSYCHIATRlST OR PSYCHOLOGIST THAT HAD CONTACT WITH MR. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

ROBERTSON AND THE FAMILY, TO MY KNOWLEDGE. THAT WAS 

PRE'ITY EXHAUSTING. 

I REMEMBER- I THINK WE HAD SOME DIFFICULTY GETTING THE 

RECORD FROM MR. MEYER. HE ACTUALLY RETAINED A LAWYER AND 

. TRIED TO PREVENT US FROM GETTING THOSE RECORDS, AND THERE 

WAS A COURT HEARING ON THA~, I BELIEVE. 

BUT, BASICALLY, LIKE I SAID, WE FOUND EVERY DOCTOR OR 

PSYCHIATRIST OR PSYCHOLOGIST THAT HAD DEALT WITH THE 

FAMILY. 

YOU WERE ASKED EARLIER IF YOU HAD ANY INFO WITH REGARD 

TO THE EXPERTS WHO WERE BEING USED IN THE CASE, AND I BELIEVE 

YOU INDICATED YOU DIDN'T OBJECT, BUT YOU DIDN'T HAVE ANY 

PROBLEMS WITH WHAT WAS BEING DONE. CORRECT? 

NO, I DID NOT. 

AND THAT. INCLUDED UP UNTIL THE TIME. OF TRIAL. IS THAT 

CORRECT? 

THA TIS CORRECT. 

NOW, WITH RESPECT TO YOUR OVERALL STRATEGIC POSITIONS, 

DID Y'ALL KEEP MR. ROBERTSON ADVISED OF ALL THOSE? 
. -

YES. 

AND HE SEEMED TO UNDERSTAND YOUR DISCUSSIONS? 

YES; HE DID. 

NOW, YOU AND YOUR CO·COUNSEL DISCUSSED WITH MR. 

ROBERTSON WHETIfER OR NOT HE SHOULD TESTIFY. CORRECT? 

THA TS CORRECT. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

DID Y'ALL HA VB A DISCUSSION CONCERNING HIS DECISION TO 

TESTIFY BEFORE THE TRIAL OR DURING TIlE TRIAL, OR DO YOU 

RECALL WHEN THAT WOULD HAVE BEEN? 

I DON'T RECALL THE DISCUSSIONS BEFORE THE TRIAL. I'M SURE 

THAT WAS DISCUSSED. WE HAD-- OF COURSE, IN DISCUSSING IT WITH 
" 

IllM BEFORE THE TRIAL, SINCE HE HAD ADMITTED TO US THAT HE 

COMMITTED THE OFFENSE. IT WASN'T A QUESTION, YOU KNOW, OF 

WHETHER HE WAS GONNA PLEAD NOT GUILTY, AND THEN GET UP AND 

TELL WHAT HAPPENED. 

" I REMEMBER DISCUSSION AS FAR AS THE PENALTY PHASE OF IT. 

TF.03:RE WAS' A LOTOPDISCtJSSn:n,,fBETwEmr:MR. ROBERTSON AND MR.. 
.:, 

'", .-\, 

TESTIMONY? 

I DON'T RECALL IF THAT HAD ANYTHING TO DO WITHIT. IT WAS 

BASICALLY, Jl1\.1MY FELT LIKE HE COULD GET UP, HE COULD TESTIFY 

ABOUT A LOT OF THINGS THAT WENT ON IN THE FAMILY. AND HE 

COULD HAVE TESTIFIED ABOUT THAT. 

AND WAS THERE A FEELING BETWEEN YOU AND CO-COUNSEL 

THAT THAT WOULD NOT HA VB BEEN BENEFICIAL TO HIM? 

YES, THAT WAS MY STRONG OPINION, THAT HE SHOULDN'T 

HAVE TESTIFIED. 

BECAUSE WHY? 

WELL, I TlIWK MS. CASCIO'S TESTIMONY BASICALLY 

HIGHLIGHTED WHY HE SHOULDN'T TESTIFY. THAT WOULD HAVE BEEN 
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1 . AN OPPORTUNITY FOR MR. POPE TO GO THROUGH WITH MR. 

2 ROBERTSON EVERY SINGLE THING THAT HAPPENED DURING THAT 

3 NIGHT, TIIE BLOW BY BLOW DESCRIPTION OF IT, IN FRONT OF THE 

4 JURY. AND I THINK. THAT WOULD HA VB BEEN EXTREMELY HARMFUL, 

5 FOR HIM TO TESTIFY. 

6 Q YOU WERE ASKED ABOUT CHIP ROBERTSON, AND WHETHER OR 

7 NOT Y'ALL WOULD USE HIM: AS A WITNESS. AND 1 BELIEVE YOU 

8' INDICATED-HE.W AS PRETIY MUCH UNA V AILABLE TO YOU? 

--<.-'---- .. 9 A YES, THAT'S CORRECT. 

10 Q DO YOU RECALL WHETHER OR NOT YOU AND CO-COUNSEL 

11 SPOKE TO MS. MOON? 

12: A I SPOKE 'TO HER. SHE WAS REPRESENTED BY COUNSEL. 

13 Q DO YOU KNOW OF ANYTHING THAT SHE WGm HAVE BEEN 

'14 ABLE TO TESTIFY TO , DURING THE GUlLT PHASE, SOME SORT OF 

15 MITIGATION EVIDENCE THAT WASN'T ALREADY DEVELOPED? 

16 A NOT GUILT PHASE. WITHOUT TALKING TO HER-- I DON'T KNOW 

17 ABOUTMITIGATING. I SUPPOSE SHE COULD HA VB TESTIFIED ABOUT 

18 HE WAS UNDER THE INFLUENCE OF DRUGS OR SOMETHING OF THAT 

19 NATURE, POTENTIALLY. BUT I WOULDN'T CONSIDER HERTO BE A 

20 VERY HELPFUL WITNESS TO THE DEFENSE ON EITHER PART. 

21 Q DO YOU RECALL WHETIIER OR NOT Y'ALL ATTEMPTED TO 

22 EXPLOIT THE POSSIBILITY OF AN INSANITY DEFENSE? 

23 A WELL, THAT'S ALWAYS A QUESTION IN A CASE OF THIS NATURE, 

24 EUT THERE WAS NO DOCTOR OR PSYCHIATRIST OR ANYONE WHO 

25 J1IOUGHf THAT HE WAS LEGALLY INSANE. 
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1 Q 

2 

3 

4 A 

5 

6 

7 

8 Q 

9 

lO A 

11 

12""'" 

:. "'13 '.' 

14 

15 

16 

17 Q 

18 

19 A 

20 Q 

21 

. 22 

23 

24 A 

DID YOUR EXPERTS INDICATE TO YOU THAT HE LACKED THE 

CAPACITY TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF THE 

LAW? 

THERE WAS·· I DON'T BELIEVE THEY STATED THAT. THERE WAS 

TESTIMONY THAT AT THE TIME IT HAPPENED HE WAS UNDER THE 

lNFLUENCE OF THE DRUGS, BUT I DON'T THINK THAT WOULD COME 

UNDER THE DEFINITION. 

. IS THAT wHYTIIE DEFENSE RESISTED TRE STATE'S EVIDENCE TO 

HA VB AN EVALUATION PRIOR TO TRIAL? 

WELL, WE RESISTED THOSE EFFORTS. ONE: THAT WOULD BE AN 
. '" 

OPPORTIJNITYFOR THE STATE TO GATHER INFORMATION ON HIM TO 

'.,~ :POTENIDiliLY~ 'riiAT'COPLD 'S13 bSED'~G~ST HIM. ANY STAtEMENTS 

, .. ~ ''''~'' . ,.'" -t· I, .. .-" .. - ... ' '.-.;:':.~' ~ ~ ,!' ~ :" ".' . ", t":+': •• ,' :", ',' " .,' 

~HEMADE COULD'BE'USED AGAINST HIM POTENTIALLY. ANY raND OF-· 

Ndr-KNOWtNG EXACtLY'wHATHE WOuLD HAVE SAID. IT'S OF NO 

BENEFIT 1'0 rim DEFENSE TO CONSENT TO'ANBV ALUATION BY THE 

PROSECUTION. ' 

NOW, THE JUDGE ULTIMATELY ORDERED THE EVALUATION_ 

CORRECT? 

THAT'S CORRECT. 

. DO YOU RECALL WHETHER OR NOT YOU AND YOUR CO­

COUNSEL WOULD SIT DOWN, OR WHETHER OR NOT Y'ALL DID SIT 

DOWN AND TALK TO MR. ROBERTSON AND EXPLAIN TO HIM TI:IE 

REASON FOR THE BV ALUATION? 

YES. 
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Q 

A 

A 

Q 

A 

DOYOU RECALL WHAT YOU WERE ABLE TO ADVISE IDM WITH 

RESPECT TO THAT? 

I RECALL WE ADVISED HIM, I BELIEVE, TO TAKE THE FIFTH 

AMENDMENT AS FAR AS ANY DETAILS ABOUT THE CRJ1'.AE. 

MR. BROWN: I'M SORRY. COULD YOU REPEAT THAT ANSWER? 

WE ADVISED HIM TO TAKE THE FIFTH AMENDMENT 

CONCERNING ANY DETAILS ABOUT TIm CRIME. 

NOW, WITH RESPECT TO EFFORTS TO NEGOTIATE A PLEA, WERE 

YOU EVER MADE AWARE OF A SUPPOSED OFFER OR PLEA BARGAIN 

EXTENDED BY KEVIN BRACKEIT TO CHIP ROBERTSON'S ATfORNEY? 

. I HEARD THAT, I BELIEVE, FROM CInP ROBERTSON'S ATTORNEY, 

SOMETIIING TO THE EFFECT THAT IT HAD BEEN TOLD TO HIM BY lv.tR. 

BRACKEIT THAT IF HE CONTRIBUTED THE, SOME AMOUNT OF MONEY, 

OR MAYBE THE ENTIRE ESTATE TO SOME CHARITY, TIlAT THEY 

WOULD AGREE TO A LIFE SENTENCE. 

I REMEMBER TALKING TO MR. POPE AND MR. BRACKETT ABOUT 

IT. TIllS WAS DURING mE TRIAL ITSELF, IF I RECALL, TALKING TO 

TIIEM ABOUT IT. lv1R. BRACKETT SAID~-BECAUSE IT RAISED SOME 

ETIDCAL CONCERNS. SO, FRANKLY, I DIDN'T THINK IT WAS PROBABLY 

SERIOUS. AND I DID TALKIO MR. POPE AND MR. BRACKETT ABOUT IT 

AND MIt: BRACKETT SAID THAT HE HAD BEEN JOKING AROUND WIlli 

MR.. GaLEN WHEN HE SAID THAT AT THAT POINT. AND I TOOK MR. 

BRACKETT AT HIS WORD ON THAT AND HAD NO REASON TO BELIEVE 

OTHERWISE. 
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Q 

A 

Q 

A 

Q 

A 

. AND MR. POPE WOULD HAVE BEEN THE ONE WHO WOULD HAVE 

THE POWER TO SAY SO? 

THAT'S CORRECT. 

AND HE DIDN'T AGREE TO SUCH A PLEA? 

NO. IT WAS NEVER ANY DISCUSSION BETWEEN THE DEFENSE 

AND MR. BRACKETT ABOUT IT. TIDS WAS JUST SOMETHING I'D BEEN 

TOLD. IT WAS BASICALLY TELLING MR. POPE, LOOK HERE, THIS IS 

. WHAT I'VE BEEN TOLD. IT WASN'T EVEN SOMETHING WE WERE 

TALKING ABOUT AGREEING TO. I DON'T THINK IT WOULD HAVE BEEN 

BTllCAL TO MAKE SUCH AN AGREEMENT. 

. .. .... BUT BECAUSE: IT ,WAS AN ·ETHICAL CONCERN I APPROACHED 

<THEMABout;rtpRIV ArELY.IDIDN'T THINK SUCH AN OFFER HAD 

.···-BEENSERIOUSMADE;EWNBEFORE1TOLDTHEM;:BUTISAIDTHArS 

WHAT I'M:BEARiNO.' .. , 

WITH RESPECT TO THE VARIOUS EXPERTS THAT Y'ALL 

EMPLOYED, DO YOU RECALL WHETHER OR NOT EACH ATTORNEY 

WOULD HAVE SAT DOWN WIlli TIlE EXPERT THAT HE WAS GOING TO 

HANDLE, OR DID Y' ALL SIT DOWN TOGETHER, FOR THE MOST PART? 

HOW DID Y'ALL WORK THAT OUT? 

WELL, WE SAT DOWN TOGETHER WITH ALL OF THEM. WE HAD 

MORE THAN ONE l\.mETlNG WITH ALL OF THEM. WE MET-- MR. 

HANCOCK AND I WENT TO WASHINGTON, DC AND MET WITH DOCTOR 

PINCUS. WE MET WITH DOCTOR EVANS AT THE DEATH PENALTY 

RESOURCE CENTER IN COLUMBIA. I THINK MR. HANCOCK ALSO. PRIOR 

TO HIS TESTIMONY. WENT OVER SOME MATTERS WITH DOCTOR EVANS 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

WHlLEIWASDOINGSOMBTHINGELSE. I DON'T REME;MBER WHAT 

,EXACTLYWHAT I WAS DOING. 

I MET WITH DOCTOR MORTON TWICE wiTHOUT MR. HANCOCK. I 

THINK I MET WITH MS. CASCIO ONCE WITHOUT. DOCTOR CASCIO, ONCE 

WITHOUT:MR. HANCOCK. 

DOCTOR MORTON CAME UP THE NIGHT BEFORE HIS TESTIMONY 

AND I MET HllvI AT HIS MOTEL AND WENT 1HROUGH HIS TESTIMONY 

WITHHIM. .. 

NOW, WITH RESPECT TO THE VARIOUS EXPERTS YOU HAD, DID 

ANY OF THEM EVER REQUEST ADDITIONAL INFORMATION IN ORDER 

TO RENDER AN OPINION? 

IF THEY DID, IT WAS PROVIDED TO THEM. 

SO, YOU DONT RECALL ANY OF THEM EVER TELLlNG YOU THAT 

THEY HAD INSUFFICIENT INFORMATION TO RENDER AN OPlNION'? 

NOT THAT I RECALL. 

I BELIEVE YOU INDICATED THATYOU COULDN'T RECALL 

WHETHER OR NOT YOU SPOKE TO DOCTOR McMEEKIN? 

I DON'T RECALL SPEAKING TO DOCTOR McMEEKIN. 

. BUT Y' ALL HAD HIS RECORDS? 

mAT'S CORRECT. 

SO, Y'ALL HAD TIIAT INFORMATION. THE GOOD THAT YOU 

COULD HAVE GOTTEN FROM HIM YOU ALREADY HAD. IS THAT 

CORRECT? . 

THAT'S CORRECT. 

AND Y'ALL COULD GIVE THAT TO YOUR EXPERTS? 
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1 A YES. 

2 Q. AND THEY COULD UTILIZE IT AS THEY SAW BEST. CORRECT? 

3 A THAT'S CORRECT. 

4 Q AND YOU'VE INDICATED THAT YOU DIDN'T SEE HOW IT 

5 WOULDN'T HAVE BEEN OF BENEFIT PUTTING HIM UP AND ALLOWING 

6 HIM TO EXPLAIN ANY OVER-PRESCRIPTION OF RITALIN. CORRECT? 

1 A . THArS CORRECT. 

8 Q WERE YOU AWARE OF ANY DISCIPLINARY PROBLEMS THAT HE 

9 HAD AT SOME PERIOD BEFORE THE 1RIAL? 

10 A I DONIT REMEMBER WHEN I BECAME AWARE OF mAT. I THINK 

11 THAT HAD BEEN CHECKED OUT AT SOME TlMEPRlOR TO DOCTOR 

12 MORtON'STESttMONY': OR I TffiNk PRiOR TO TRIAL WE WERE AWARE 
:~ .. '! ,: 

dFTHAT~· 13 

i4 Q AND DOC'fOR MORTON WAS VERY CRITICAL OF :nm MANNER IN 

15 WHICH DOCTOR McMEEKIN HAD H.AN:J:)LED MR. ROBERTSON AND THE 

16 ENTIRE FAMILY. CORRECT? 

17 A THAT'S CORRECT. 

18 Q SO~ Y' ALL MADE A DECISION TO CALL HIM AS A WIlNESS?· 

19 A THAT'S CORRECT. 

20 Q AND Y'ALL NEEDED HIS TESTIMONY. CORRECT? 

21 A THAT'S CORRECT. 

22 Q NOW, WOULD THERE HAVE BEEN A PROBLEM IF YOU PUT HIM UP 

23 AS A WITNESS, WOULD THERE HAVE THEN BE A PROBLEM TO PUT UP A 

24 DOCTOR OF WHOM HE'S BEEN SO CRITICAL AS YOUR WITNESS? 
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A 

Q 

A 

Q-

A 

Q 

A 

Q 

A 

Q 

A 

Q 

. WELL, IT COULD~ TYPICALLY; IF DOCTOR McMEEKIN HAD BEEN 

ABLE TO GIVE GOOD EXPLANATIONS OF DOING WHAT HE HAD DONE. 

SO, TO PUT HIM UP IN THAT SITUATION COULD POTENTIALLY 

UNDERMINE THE GOOD THAT WAS DONE BY DOCTOR MORTON. IS 

. THAT CORRECT? 

THAT'S POSSIBLE. 

wrrn RESPECT TO MS. CASCIO, DID YOU AND CO-COUNSEL 

WORK WItH HER AND TRYTO PREPARE HER FOR WHAT WOULD 

HAPPEN ON CROSS EXAMINATION? 

WE WENT OVER SOME THINGS. YES. THE EXACT DETAILS I CAN'T 

REMEMBER AFTER THIS PERIOD OF TIME. 

DID YOU EXPLAIN TO HER TIIAT THE NOTES TIIAT SHE HAD' 

TAKEN WOULD BE SOMETHING TIIAT THE SOLICITOR BE ABLE TO . 

QUESTION HER ABOqT? 

YES, rM SURE WE DID. AGAIN, THE DETAILS I CAN'T REMEMBER 

AT THIS TIME. . 

AND ylALL MAnE A DEcISION TO PUT HER UP, KNOWING THAT 

THE NOTES WOULD HAVE TO BE DISCUSSED UNDER RULE 705, THAT 

WOULD BE REQUIRED? 

THAT'S CORRECT. 
~ . . . , 

AND YOU WERE ASKED WHETHER OR NOT YOU THOUGHT SHE 

WAS A DAMAGING WITNESS TO YOU. 'DID YOU HA VB THE SAME 

ASSESSMENT AT THE END OF YOUR DIRECT EXAMINATION OF HER? 

AT THE END OF DIRECT EXAMINATION? 

YES. 



3550 
JAMES BOYD - CROSS EXAMINATION BY MR. SALTER 286 

1 A 

2 Q 

3 

4 

5 A 

6 Q 

7 A 

8 .Q 

9 

10 A 

I1 Q 

12' ' 

13" A 

14 Q 

. 15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 A 

23 

I THOUGHT.SHE HAD DONE WELL ON HER DIRECT EXAMINATION. 

WASN'T SHE ABLE TO KIND OF PULL THINGS TOGETHER, OR 

DRAW THINGS TOGETHER THAT THE OTHER EXPERTS WERE KIND OF A 

LITTLE BIT SCATTERED ON? 

WELL. TIIAT WAS THE PURPOSE OF HAVING HER AS A WITNESS. 

AND SHEDJD THAT JOB WELL? 

. YES, I WOULD SAY SO .. 

THE PROBLEM IS THAT SOLICITOR POPE CROSS EXAMINED HER 

FROM HER NOTES? 

THAT'S CORRECT. 

00 YOU RECALL ,WHETHER OR NOT Y'f\I,L MADE ANY.EFFORTS 

TO GET A DIFFERENT SOCIAL WORKER? 

'.' NOT ''1.1IAT I RECALL; 

AND SHE'D BEEN RECOMMENDED BY THE RESOURCE CENTER. 

CORRECT? 

IBBLIEVE SO, YES. 

AND MS. GLASS FROM THE RESOURCE CENTER WAS THERE WIrn 

Y'ALL? 

THAT'S CORRECT. 

DO YOU RECALL WHETHER MS. GLASS SAID NO, DON'T PUT HER 

UP ONTRE STAND IF SHE'S GOT THESE NOTES? 

NO, I DON'T RECALL THAT. I DON'T-KNOW IF MS. GLASS HAD 

EVER READ THE NOTES, BUT I DON'T RECALL HER SAYING THAT. 
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1 Q HAS ITEVERBEEN-- IN YOUR YEARS OF EXPERIENCE HAS IT 

2 EVER BEEN YOUR PRACTICE TO TELL AN EXPERT THAT YOU'VE 

3 EMPLOYED HOW TO GO ABOUT illS OR HER FIELD OF EXPERTISE? 

4 A NO, NOT GENERALLY. 

5 Q DO YOU BELIDVE THAT Is THEIR POSITION? 

6 A YES. ' 

7 Q YOU INDICATED ON DIRECT EXAMINATION TIIAT THE LACK OF 

8 EXPERIENCE WOULD NOT BE A KEY REASON FOR NOT PUTTING UP A 

9 WITNESS . 

10 A'· 

11 Q 

12 'A 

13 

. 14 

15 

16 

17 

18 

19 

20 

21 

22 Q 

. THAT'S CORRECT .. 

WHY IS THAT? 

WELL, I TIIINK THAT'S NOTNECESS.ARIi. Y AN INDICATION OF 

WHY, ,OF HOW WELL A WITNESSWILL DO ON THE WITNESS STAND. 

JUST FOR'AN EXAMPLE, I ALSO HANDLED SOME MEDICAL 

MALPRACTICE LITIGATION AND I THINK IN THOSE CIRCUMSTANCES 

OFTENTIMES TIIE EXPERT THAT HAs NOT TESTIFIED BEFORE IS BEITER 

OFF. 

IF YOU GET ONE TIIAt HAS TOO MUCH EXPERIENCE THEY'RE 

ATTACKED AS A HIRED GUN. OFTENTIMES THEY HA VB A TRAIL. IVB 

HAD SOME BAD EXPERIENCES IN CIVIL CASES WITH SOME EXPERTS 

THAT HAVE TOO MUCH EXPERIENCE. 

WITH RESPECT TO WHETIIER OR NOT SHE WAS BOXED IN BY TIlE 

23 STATE ON CROSS EXAMINATION WERE YOU NOT ABLE TO ON RE-

24 DIRECT TO DEVELOP ANYTHING niAT YOU FEL, T WHERE SHE'D BEEN 

25 BOXED IN? 

i 



3552 

. 2 

3 
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A I THINK I DID A RE-DlRECT, BUT I DON'T REMEMBER WHAT I 

ASKED AT THAT TIME OR ANY OF THE DETAILS OF THAT. 

MR. SALTER: I DON'T BELffiVE I HA VB ANY1HING FURTHE~, 

YOUR HONOR. 
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5 RE-DIRECT EXAMINATION BY MR. BROWN: 

6 Q 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ON RE-DIRECT EXAMINATION OF MS. CASCIO, STARTING WITH 

2856, QUESTION BY YOU: 

. "Q. WHAT WERE YOU ASKED TO DO IN.REFERENCE TO THIS 

CASE? 

A. I WAS ASKED TO CONDUCT A SOCIAL HISTORY ASSESSMENT. 

Q.OFWHO? 

A. 'OF JIMMY ROBERTSON:' 

Q. OKAY.' AND WHAT IS A SOCIAL HISTORYASSESSMENT? 

. A. INA SOClAI.. lllSTORY ASSESSMENT, WHAT YOU DO IS GET A 

Y ARIETY OF DATA FROM A NUMBER OF DIFFERENT SOURCES. 

YOU SIT DOWN, YOU ANALYZE IT, YOU SYNTHESIZE IT, YOU TRY 

TO COME UP WITII WHAT'S THE DEFINITION OF TIlE PROBLEM. 

AND THEN YOU LOOK AT WHAT.FACTORS CONTRIBUTED TO 

THAT PROBLEM AND MAlNTAINED THAT ;PROBLEM. 

Q. WHAT DID YOU DO IN YOUR ASSESSMENT OF THIS CASE? 

WHAT DID YOUR ASSESSMENT IN. THIS CASE CONSIST OF IN 

GENERAL TERMS OF HOW'D YOU GO ABOUT IT? 

A. I LOOKED AT A V ARlETY OF DOCUMENTS HAVING TO DO 

WITH THE ROBERTSON FAMILY. I LOOKED AT MEDICAL AND 

PSYCHOLOGICAL RECORDS FROM ALL MEMBERS OF THE 
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A 

Q 

A 

Q 

A 

Q' 

A 

Q 

A 

Q 

FAMIL Y.I ALSO EXAMINED EARL ROBERTSON'S WORK 

DOCtJMENTS. SOME OF JIMMY'S INCARCERATION DOcUMENTS, 

THE PERSONAL NOTEBOOKS OF TERRY. ROBERTSON. I ALSO 

CONDUCTED ABOUT THIRTEEN INTERVIEWS WITH PEOPLE WHO 

WERE FROM A VARIETY OF AREAS OF TIMMY'S LIFE. II 

IS THAT CORRECT? 

THAT'S CORRECT. 

NOWHERE IN THERE DOES SHE SAY SHE EVER INTERVIEWED 

JIMMY. IS TIIAT CORRECT? 

NO, SHE DOESN'T. 

AS A MATfER OF FACT, HER JOB IN TIDS CASE WAS NOT TO GET 

]NTO THE DETAILS OF THIS CRIME, BUT TO CONDUCT A SOCIAL 

HISTORY OF WHAT LED UP TO TIllS PROBLEM. 

THArss CORRECT. 

SO, SHE BASICALLY WENT ON A FISHING EXPEDITION NOT 

RELATED TO WHAT SHEW AS THERE FOR. 

I DON'T KNOW gow MUCH DETAIL SHE NEEDS TO GET TO 

RELATE WHAT HAPPENED TO THE, SOCIAL HISTORY. SO, I DON'T KNOW 

AS I'M QUALIF1ED TO ANSWER THAT. BUT IT WASN'T HER JOB TO GET 

DETAILS OF THE CRIME, IF THAT'S WHAT YOU'RE SAYING. 

'BUT AS WE ALL KNOW, SHE DID THAT ANYWAY. IS THAT 

CORRECT? 

THArss CORRECT. 

WOULD IT BE SAFE'TO SAY, OR, COULD ONE OF THE 

CONTRlBUTING FACTORS TO HER GOING BEYOND THE SCOPE OF HER 
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EMPLOYMENT, FOR LACK OF A BETTER TERM, WAS HER 

2 INEXPERlENCE? 

3 A THAT'S A POSSIBILITY. 

4 Q :MR. SALTER ASKED YOU ABOUT THE MENTAL ILLNESS. DID NOT 

5 DOCTOR PINCUS TESTIFY ON RE-CROSS BY MR. BRACKETT THAT IT 

6 WAS THAT EXPERIENCE, PLUS TIIE PSYCIDATRIC DISEASE, PLUS THE 

7 NEUROLOGICAL DISEASE AND THE DRUGS THAT BROUGHT HIM TO 

8 THIS TERRrnLE. TERRIBLE SITUATION AND THIS TERRIBLE, TERRIBLE 

9 

10 A 

11 Q 

12 A 

13 Q 

14 

15 

16 

17 

18 

19 

20 

21 

22 A 

23 Q 

24 

25 A 

ACT? 

THAT'S CORRECT. 

THAT WOULD QUALIFY AS lv'IENTAL ILLNESS, WOULD IT NOT? 

YES: WELL, TIm'DRUGS PART WOULD{YES. 

ANDALSO,ONbIRECT BY MRHAN€OCK, nID HE NOT ALSO 

TESTIFY, "WELL, IT WAS AN IMPULSE. THE NERVES WERE NOT ONLY 

STIMULATED BY THE DRUGS HE WAS ON. AND THE MANIA HE WAS 

HAVING WAS ALSO NOT CHECKED BY 1HE FUNCTI0N1NG OF IDS 

FRONTAL LOBE AT THE TIME, WHICH WAS NOT WORKING WELL 

BECAUSE OF THE MEDICINE HE HAD TAKEN AND BECAUSE OF THE 

ALCOHOL TRA T HE HAD DRUNKAND BECAUSE THE STATUS OF HIS 

BRAIN TO BEGIN WITH. THE THREE THINGS COMBINED, THE DISEASE, 

TIlE DRUGS HE WAS ON, THE DAMAGE HE WAS ALREADY CARRYING."? 

THATIS CORRECT. , 
AND YOU WOULD AGREE WITH ME THAT WOULD QUALIFY AS' A . , 

MENTAL ILLNESS. CORRECT? 

YES. 

---------------------------------
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1 MR. BROWN: NO FURTHER QUESTIONS; 

2 :MR.. SALTER: VERY BRIEFLY. 

3 RE-CROSS EXAMINATION BY MR. SALTER: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

, YOU WERE ASKED ABOUT WHETHER OR NOT MS. CASCIO WAS 

ON A FISHING EXPEDITION WITH RESPECT TO HER CONFERRING WITH 

YOUR CLIENT. IS IT FAIR TO SAY THAT SINCE YOU ADVISED YOUR 

CLffiNT TO INVOKE THE FIFTH AMENDMENT wrrn RESPECT TO ' 

ANYTIIThfG ABour THE CRIME WHEN HE SPOKE WITH DOCTOR McKEE, 

AND HE DIDN'T DO IT, IS IT FAIR TO SAY THAT TELLING. YOUR CLIENT 

TO KEEP illS Mourn SHUT WITH OTHER PEOPLE, THAT THAT'S KIND OF 

A HARD THING FOR yanTO? 

MR. BROWN: YOUR HONOR 11M GOING TO OBJECT TO THAT 

BECAUSE HE HAS NO INPUT IN PREPPING IDS OWN WITNESS. IT'S NOT 

A--

THE COURT: WELL; I DON'T THE'QUESTION RELATED TO THE 

FIFTII AMENDMENT. I THINK THE QUESTION WAS WHETHER OR NOT IT 

WAS DIFFICULT TO KEEP JIMMY ROBERTSON'S MOUTH SHUT. 

MR BROWN: YOUR HONOR, I WILL STIPULATE TO THAT. 

THE COURT: YOU WILL STIPULATE THAT IT IS DIFFICULT? 

~O RESPONSE) 

I'M "GOING TO GO AHEAD AND LET THE WITNESS ANSWER THE 

QUBSTION~ 

I'M NOT SURE I UNDERSTOOD THE QUESTION. 

IN LIGHT OF THE FACT THAT YOU ADVISED YOUR CLIENT NOT 

TO SPEAK TO DOCTOR McKEE ABOUT THE FACTS CONCERNING THE 

291 ' 
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, . 

292 

CRIME, AND HE ULTIMATELY DID SO, ISN'T IT FAIR TO SAY TRA THE 

2 ·WOULD HAVE A HARD TIME KEEPING IDS MOUTH SHUT WITH RESPECT 

3 TO WHAT HAPPENED ON NOVEMBER 25? 

4 A I TffiNKTHATWOULD BE A FAIR STATEMENT. 

5 REwDIRECT EXAMINATION BY MR. BROWN: 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

,~A 

Q 

. WOULD THAT NOT BE PART OF COUNSEL'S JOB. TO KEEP HIS 

MOUTH SHUT? 

'YES. 

TIlAT WAS PART OFYOU AND MR..lIANCOCK'S JOB? 

I AGREE .. 

; '12 

AND THAT WAS ALSO PART OF MS. CA~CIO'S JOB, NOT TO GO 

. INto TliiNGS:SBEiS G0TNO:BUSlNESS 'GblNG INTO KNOWING SHE , 

i3 
':.: .. ' ... 

14 A 

15 Q 

16 A 

17 

18 

19 

20 A 

21 

22 

23 A 

. · ~C6ULrfBECR.(jSS ExAMiNED'C>l~rTImM~ .... ;,. 

THAT WOULD BE TRUE, TOO. 

AND THAT WASNT DONE IN THIS CASE, WAS IT? 

NO. 

MR. BROWN: NO FURTHER QUESTIONS. 

THE COURT: MR. BOYD, I WANT TO ASK YOU A FEW QUESTIONS 

ABOUT THAT SAME SUBJECT OF DOCTOR CASCIO. 

YES SIR. 

THE COURT: YOU TESTIFIED TIIAT YOU DIDN'T RECALL 

PRECISELY WHEN YOU RECEIVED THE NOTES FROM DOCTOR CASCIO. 

. THAT'S CORRECT. 

292 
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10 A 

11 
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13 

14 

15 A 

16 

17 

18 A 

19 
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21 

22 A 

23 

24 

25 
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BEFORE TRIAL, WAS IT WEEKS OR MONTHS BEFORE TRIAL? DO YOU 

RECALL GENERALLY? 
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I TIllNK THE RAW NOTES THEMSELVES W Af3 SOME TIME EITHER 

RIGHT BEFORE OR DURING THE TRIAL. 

DO YOU RECALL WHEN WAS THE flRST TIME TIIAT YOU 

REALIZED THAT JIMMY HAD MADE THESE STATEMENTS ABOUT THE 

CRlME ITSELF TO DOCTOR CASCIO? WAS IT WHEN YOU RECEIVED THE 

NOTES OR WAS IT SOMETIME BEFOREHAND? 

. I BELIEVE IT WAS WHEN WE RECEIVED THE NOTES. 

THE COuRT: NOW, AS I RECALL THE DISCUSSION WE HAD 

EARLIER rODA Y, DOCTOR CASCIO HAD FOUR INTERVlEWS WITH 

.mv.tMY, AND THE LAST ONE WAS DECEMBER 7, OR THEREABOUTS, OR 

'98? 

TI:IAT'S CORRECT. 

THE COURT: SO, THOSE STATEMENTS HAD TO HA VB BEEN MADE 

TO HER BEFORE, ON OR BEFORE THAT TIME? 

THAT'S CORRECT. 

TIIE COURT: DURING THAT PERIOD BETWEEN DECEMBER AND 

MARCH YOU DON'T THINK YOU KNEW THAT HE MADE SIMILAR, THOSE 

TYPES OF STATEMENTS TO HER UNTIL YOU GOT INTO THE TRIAL? 

I DON'T BELIEVE SO. WE MAY HA VB HAD DISCUSSIONS WITH 

. HER THAT SHE RELATED SOMETHING ABOUT TIIAT, BUT NOT TIIAT 1-- I 

DON'T REMEMBER ANY DISCUSSIONS WITH HER ABOUT THOSE KIND OF 

DETAILS. 

293 
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1 THE COURT: OKAY. IF, EITHER OF Y'ALL HA VB ANY QUESTIONS 

2 YOU WANT TO ASK IN FOLLOW-UP TO MINE YOU MAY DO SO AT TIDS 

3 TIME. 

4 MR. SALTER: I HA VB NO QUESTIONS, YOUR HONOR. 

S MR. BROWN: JUST ONE) YOUR HONOR. 

, 6 RE-DIRECT EXAMINATION BY MR. BROWN: 

7 

8 

9 

10 

11 

, , 

12/ 

13" 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q~ 

A 

Q 

A 

Q 

A 

Q 

TIIE NOTES CAME TO MR. HANCOCK. IS THAT CORRECT? OR AS 

FAR AS I, AS TIrE R:ECORDINDICATEs. WOULD THAT BE A CORRECT 

STATEMENT? 

I DON'T REMEMBERHOW THEY CAME, FIRST CAME TO-- THEY 

CAME-- THE REPORT CAME TO MR. HANCOCK. I DON'T REMEMBER 

,,' EXACTL¥H0W'THENOtES'CAME.' 

,:, u:ttiYfitASkY'oUTInS;' AND IHATE TO BEATTIDS DEAD HORSE. 

BUT SHE WAS HIRED TO DO A SOCIAL mSTORY OF'THE ROBERTSON 

FAMILY, IN ESSENCE. IS THAT CORRECT? 

THAT'S CORRECT. 

SHE WAS NOT IDRED TO INVESTIGATE THE CAUSE OR CAUSES OR 

WHAT HAPPENED IN THE CRIME. IS THAT CORRECT? 

WELL, ... 

SHE WASN'T CALLED TO TESTIFY ABOUT THE CRIME, WAS SHE? 

THAT'S CORRECT. 

COULD IT HAVE BEEN FEASIBLE IN THIS CASE, FOR THE PURPOSE 

SHE WAS CALLED FORj I.E., A SOCIAL HISTORY OF THE ROBERTSON 

FAMILY, THAT THAT'S WHAT SHE WAS GONNA TESTIFY TO, WAS TO 

SUPPRESS THOSE NOTES AS NOT RELEVANT AS ,TO WHAT SHE WAS 

294 
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18 

19 

20 
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25 
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. TESTIFYING TO? UNDER RULE 705 OR RULE 5 OR WHATEVER LEGAL 

THEORY YOU WANT TO PROCEED ON? 
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THAT WOULD BEA POSSmLE OBJECTION TO THAT LINE, YES. 

AND mE TRUTII OF THE MATTER 1St ON DIRECT, YOU NEVER 

WENT INTO WHAT HAPPENED IN THE CRIME; YOU WENT INTO SOCIAL 

HISTORY. IS THAT CORRECT? 

THAT'S CORRECT .. 

MR. BROWN: NO FURTIIER QUESTIONS. 

THE COURT: THANK YOU. YOU MAY STEP DOWN. ALL RIGHT. 

WE'LL TAKE A SHORT BREAK AND THEN WE'LL-· DO YOU HA vB ONE 

MORE WITNESS? 

MR. BROWN: YOUR HONOR, WE HAVE:.': CAN I INFORM THE 

COURTJN ABOUT TWO MINUTES? 

THE COURT: SURE. YOU CAN EVEN CHANGE YOUR MIND AFTER 

YOU INFORM THE COURTIF YOU WANT TO. I'M JUST CURIOUS. 

MRBROWN: THANK YOU, YOUR HONOR. 

(WHEREUPON THE COURT WAS IN RECESS AT 2:50 P.M.) 

COURT IN SESSION - 3:00 P.M.· 

THE COURT: IS THERE SOMETHING YOU WANT TO PUT ON THE 

RECORD? 

MR. BROWN: YES SIR, YOUR HONOR. WE HAD PREVIOUSLY 

STIPULATED THAT ONE OF THE APPLICANTS EXHIBITS WERE THE 

NOTES OF DOCTOR CASCIO. DURING MR. BOYD'S CROSS 

. EXAMINATION, MR. ROBERTSON HANDED ME A NOTE STATING HE 

DIDN'T THINK TIIEY WERE THE NOTES. FOR THE RECORD, YOUR 

295 
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HONOR, THESE ARB THE NOTES THAT I FOUND IN THE FILE LABELED 

IIDOCTOR CASCIO". IT HAD A REPORT THERE. IT HAD SEVERAL NOTES 

AND THAT LETTER FROM HANCOCK. IT ALSO HAD TIIESE NOTES IN 

THERE. IN CONVERSATION WITH M:R.. POPE AND MR. SALTER WE WANT 

TO WITHDRAW THAT STIPULATION NOW. WE HAVE BOTH AGREED 

THAT ONCE THE REAL NOTES ARE FOUND, ASSUMING ARGUENDO, . 

THESE ARE NOT THEM. THEY WILL BE BY STIPULATION PUT IN THE 

RECORD. 

MR. SALTER: THAT'S CORRECT~ YOUR HONOR. 

. MR. BROWN: YOUR HONOR, I WILL ALSO NOTE FOR THE RECORD 

THESE NOTES THAT I HAVE ALLUDED, PREVIOUSLY MARKED 

'·APPUtANTS EXH:rBIT. COIN~iDE WthlTHE' SAME DAlES IN THE 

TRANSCRIPT AND VERIFY Ii:E·WAS iNt~Rv1EWED>BY MS. CASCIO, mAT 

BE:rNGJtJLY 17;' i998 AND JULy 22, 1998; AND NOVEMBER 30, 1998. THE 

DATES ON THESE NOTES MATCH TIIESAME DATES IN THE TRANSCRIPT. 

THECOURT: OKAY. CALL YOUR NEXT WITNESS. 

MR. MATLOCK: YOUR HONOR, IF IT PLEASE THE COURT. WE 

CALL JAMES ROBERTSON. 

THE COURT: WELL, NOW, ARE YOU CALLlNG HIM IN REPLY? 

MR. MATLOCK: REPLY, YES SIR. 

THE COURT: YOU MIGHT WANT TO--

MR. MATLOCK: YOUR HONOR,. ---

THE COURT: I'LL LET YOU DO WHATEVER YOU WANT; I DON'T 

CARE. BUT I DON'T WANT YOU TO CALL HIM IN REPLY TWICE. 

MR. MATLOCK: WE WON'T CALL HIM. 
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TIm COURT: OKAY. DO Y'ALL HA VB ANY OTHER WI1NESSES I 

YOUR CASE IN CHIEF? 

MR. BROWN:. NO SlR. 

THE COURT: OKAY. WELL,: WHO IS THIS WITNESS THAT'S GOING 

TO, TIIATI WAS ASKING ABOUT AMlNUTEAGOTHATY'ALL-.~ ISTIIAT 

SOMEBODY YOU'RE GOING TO CALL? 

MR. BROWN: THAT'S IDS WITNESS, YOUR HONOR. 

THE COURT: I SEE. 

MR. BROWN: PART OF OUR STIPULATION. 

THE COURT: GO AHEAD, THEN. 

MR. SALTER: YOUR HONOR, THE STATE WOULD CALL MICHAEL 

STOBE. 

. MICHAEL STOBEE, DULY SWORN, 

TESTIFIED AS FOLLOWS: 

DIRECT EXAMINATION BY MR. SALTER: 

Q 

A 

Q 

A 

Q 

A 

MR. ·STOBEE, WOULD YOU PLEASE STATE YOUR FULL NAME FOR 

. THE RECORD AND SPELL YOUR LAST NAME? 

MICHAEL JOHN STOBBE, S-T -O-B-E-E. 

. WHERE ARE YOU CURRENTLY EMPLOYED AND IN WHAT 

POSITION? 

I'M THE BRANCH CHIEF AT THE SOUTH CAROLlNA DEPARTMENT 

OF CORRECTIONS IN THE INMATE RECORDS OFFICE. 

WHAT DO YOUR DUTIES ENTAIL AS BRANCH CHIEF? 

BASICALLY, CUSTODIAN OF RECORDS. AND I IMMEDIATELY 

SUPERVISE THE DOCUMENT PROCESSING AND RELEASE SECTION 
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8T AFF. IN GENERAL. ANY DOCUMENT THAT COMES 1N ON AN INMATE 

PAST THE SECOND DAY THAT THEY'RE INDUCTED INTO SCDC, MY 

PEOPLE ANALYZE AND STICK IT IN THE COMPUTER OF COURSE, WE 

CHECK THE RECORDS RIGHT BEFORE THE INMATES ARE RELEASED TO 

MAKE SURE THAT BVERYBODY'S DONE THE TIME THEY'RE SUPPOSED 

TO. AND THAT WE RELEASE TIm INMATES TO TIlE WARRANTING 

AGENCIES THATWANT THEM AND MAKE SURE THE RIGHT GUY GETS 

OUT AT THE RIGID TIME. 

SO, YOU'RE THE RECORDS CUSTODIAN? 

RIGHT. 

. NOW, I'VE ASKED YOU TO BRING CERTAIN RECORDS PERTAINING 

TO JAMES ROBERTSON. 

":- "YES SIrt."JANms ~LY. THE RECORDS MANAGEMENT 

AREA PERSONNEL, GAVE ME'THE cENTRAL RECORD OF MR. 

ROBERTSON. 

NOW, THE CENTRAL RECORD, TELL US WHAT THAT IS. 

BASICALLY, THE SENTENClNG SHEETS; ALL THE COMPUTER 

INFORMATION THAT WE GENERATE, TO A CERTAlN DEGREE. ANY 

WARRANT, ARREST WARRANT INFORMATION mAT MIGHT STILL BE 

PENDING AS FAR AS ADJUDICATION. 

AND THEN, DISCIPLINARY-TYPE THINGS THAT HAPPEN TO THE 

INMATE WHILE HE'S AT THE INSTITUTION. AND IF THAT GENERATES 

CORRESPONDENCE WITH, LIKE, OUR LEGAL OFFICE, OR WITH OUR 

OFFICE, THArS MAINTAINED THEREIN THE CENTRAL RECORD ALSO. 
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AND THE RECORDS THAT HA VB IN YOUR POSSESSION, ARE 

mOSE GENERATED MORE OR LESS CONTEMPORANEOUSLY WITH THE 

EVENTS THAT OCCUR? 

YES. 

. DO YOU HAVE THE DISCIPLINARY RECORDS OF MR. ROBERTSON? 

I HA VEN'T EXACTLY GONE THROUGH THEM AND TICKED THEM 

OFF. I HAVE THE AUTOMATED DUMP FROM THE COMPUTER AND I DO 

KNOW THAT THERE ARE QUITE A FEW DrsCIPLINARIES WITHIN THE 

CENTRAL RECORDS. 

ALL RIGHT. WOULD YOU LOOK AT mOSE RECORDS, IF YOU 

WOULD. AND STARTING WITH THE DATE OF NOVEMBER, 1997 FOR MR. 

ROBERTSON, CAN YOU TELL ME THE VERY FIRST DISCIPLINARY 

ACTION YOU SEE THERE FOR' WHICH HE RECEIVED A DISCIPLINARY 

PROCEDURE FOR VIOLATION OF SCDC RULES AND REGS? 

I'M SORRY, SIR.. WHAT WAS THE DATE THAT YOU NEED? 

NOVEMBER, 1997, ANYTHING FROM NOVEMBER, 1997, FORWARD. 

(PAUSE TO PERUSE RECORDS)-

LET:ME STOP YOU. WHEN DOES IT INDICATE THAT HE WAS FIRST 

ADMITTED TO scnc IN CONNECTION WITH THE DEATH SEN1BNCE? 

MARCH 27, 1999. 

OKAY, FROM THAT DATE FORWARD, 

THE REASON PM PAUSING HERE IS I HA VB-- STARTING FROM 

MARCH OF 1999~ THE INITIAL ONE WAS A POSSESSION OF A 

CONTRABAND CHARGE. REPORTEDLY, IT HAPPENED NOVEMBER 29, 

2002. 
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. WHAT'S THE DATE OF THE POSSESSION? 

MR. BROWN: YOUR HONO~ AS TO THIS HEARING I'M GOING TO 

OBJECT TO ANYTHING AFTER MARCH OF 1999. ONE OF THE ISSUES I 

RAISED WAS SKIPPER V. SOUTH CAROLINA ADAPTABILITY EVIDENCE. 

AND I TIDNK THAT THE ONLY THING THAT WOULD BE RELEVANT AT 

T.HIS HEARING IS WHAT IDS PRISON RECORD WAS AT THE TIME OF rus 

INCARCERATION IN NOVEMBER, 1997 UNTIL IDS TRIAL IN MARCH OF 

. 1999. 

MR. SALTER: AND THE PROBLEM I HA VB WITH THAT, YOUR 

HONOR, IS WE GO BACK TO A R£..SENTENCING PROCEEDING, THEN 

THESE RECORDS WILL BE SUBJECT TO COMING IN. 

. ;. :MR.BROWN:·AND IAGREE, IFHEIS BSINClTHEM FOR RE~ 

" SENTENCrnCf,THEY WOULD BB: AnMiSSIBLE At THAT TIME. AS TO 

ADAPTABILtrY. But AS TO TIDS HEARJ.NG bN"INEFFECTIVE 

ASSISTANCE OF COUNSEL-;.., " 

THE COURT: I THINK I AGREE, THAT THE ONLY THING THAT'S 

RELEVANT TO THIS HEARING IS WHAT WAS IN EXISTENCE UP UNTIL 

THE TIME OF TRIAL. BECAUSE WHAT WE'RE DOJNO HERE IS 

EV ALUATINO DECISIONS THAT WERE MADE BY COUNSEL AT THAT 

POINT IN TIME. ANYTHING THAT HAPPENED AFTERWARDS COULD NOT 

POSSIBLY HA VB WEIGHED~~ AS I UNDERSTAND. MAYBE I'M WRONG. 

YOU CAN EXPLAIN IT IF I AM. BUT ANYTHING THAT HAPPENED AFTER 

THE TIME OF TRIAL COULDN'T HA VB WEIGHED INTO DECISIONS THAT 

COUNSEL MADE DURING TRIAL OR BEFORE TRIAL. 
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MR. SALTER: I'M NOT SUGGESTING IT WEIGHED INTO COUNSEL'S 

DECISION-MAKING PROCESS. WHAT rM SAYING IT'S RELEVANT AS TO 

WHETHER OR NOT IT WOULD SHQWPREJUDICE UNDER STRICKLAND . . 

BECAUSE IF WE GO BACK FORRE-SENTENCING AND THESE RECORDS 
, 

ARE GOING TO CERTAINLY COME IN. AND I TIDNK WHERE WE'RE 

HEADED IS A SITUATION WHERE THEY WOULD NOT BE ADAPTABILITY 

CONSIDERED. 

THE COURT: WELL, I DON'T THINK THE STRICKLAND PRONG-- I 

THlNK TIIE STRICKLAND PRONG 1S-- THE QUESTION ON SECOND 

PRONG STRICKLAND IS IF COUNSEL HAD MADE A DIFFERENT 

DECISION; WHAT IS THE PROBABlLITY THAT TIm OUTCOME OF THE 

PROCEEDING WOuLn HA VB BEEN DIFFERENT IN THE PREVIOUS TRIAL; 

NOT WHATIS THE PROBABILITY TIlAT THE OUTCOME WILL BE 

DIFFERENT IN A FUTURE TRIAL. AND SO, I'M GOING TO SUSTAIN THE 

OBJECTION. 

MR. SALTER; YOUR HONO~ MAY I GO AHEAD AND PROFFER HIS 

RECORDS? 

TIffi COURT: YOU CAN PROFFER THE RECORDS. 

JUST TO EXPEDI~ ~ MATTER, DO YOU HA VB A COpy OF THE 

DISCIPLINARY RECORDS REFLECTING DISPOSITIONS FROM MARCH .OF 

1999 THROUGH 20077 

SIR, I HA VB THOSE RECORDS THAT WERE GIVEN TO ME BY THE 

RECORDS MANAGEMENT STAFF YESTERDAY AFTERNOON. NOW, I 

HAVE NOT PBRSONALL Y GONE THROUGH THEM TO MAKE SURE, YOU 

KNOW, MY AUTOMATED SruFF MA TeBBS, WITH WHAT'S HERE. I l\.1EAN, 
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IN THE COURSE OF A DAILY WORK. AT OUR OFFICE. IF Irs SENT. WE 

FILE IT IN THE RECORD. IF IT'S NOT SENT, THEN IT MAY NOT BE IN THE 

RECORD. AND I'M NOT SAYING THAT IT IS OR ISN'T, BECAUSE I DON'T 

KNOW. 

YOUR COMPUTER-GENERATED RECORDS, THEY CONTAIN THOSE 

ITEMS THAT WERE IN FACT SENT? 

WELL, THE COMPUTER INFORMATION IS GENERATED AT THE 

INSTITUTION AT THE TIME OR AS SOON THEREAFTER A HEARING IS 

ACTUALLY CONDUCTED. 

" I8EE. 

SO,; OF COURSE, THE PAPERWORK WOULD ,THE BASIS UNDER 

WHICH THAT-,woiJl;D BE ENTEREDcINTO THE,COMPUTER. 

; ''B"Cit',rnOSE'MAmRSTHAt ~ ACttTAtI:;Y-ENTERED INTO THE 

'COMPUTER ARE THOSE FOR wHICH THE PAPERWORK HAS BEEN 

REVIEWED. IS THAT CORRECT? 

YES SIR. 

no YOU HAVE A COpy OF THE CO:MPUTER-GENERATED LIST OF 

INFRACTIONS? 

YES SIR. 

AND THE DISPOSITIONS? 

YES SIR. 

MR. SALTER: I WOULD MOVE TO INTRODUCE THOSE AS 

RESPONDENT'S EXHIBIT SIX, SEVEN. 

THE COURT: ALL RIGHT. THEY'READMITTED. OR,ACTUALLY, 

THEY'RE---
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MR. SALTER: FOR IDENTIFICATION PURPOSES. 

THE COURT: THEY'RE MARKED FOR IDENTIFICATION. 

MR. BROWN: OF COUR~E, YOUR HONOR I HAVE NO OBJECTION 

TO THE DISCIPLlNARY RECORDS FROM NOVEMBER OF '97 TO MARCH 

OF· 1999 BEING ADMlTfED; 

MR. SALTER: YOUR HONO~ I DON'T BELIEVE I HA VB ANY OTHER 

QUESTIONS OF MR. STOBEE. 

THE COURT: OKAY. 

MR BROWN: NO QUESTIONS. 

THE COURT: YOU CAN STEP DOWN. 

(WHEREUPON WITNESS REMAINS ON THE STAND FOR CONFERENCE 

WITH MR. SALTER) 

MR. STOBEE, I BELIEVE YOU WERE ruST EXPLAINING 

SOMETHING TO ME WITH RESPECT TO RESPONDENT'S EXHIBIT NUMBER . 

SEVEN FOR IDENTIFICATION PURPOSES.l 

AGAIN, 1 JUST SHOULD HAVE WR.TITEN iT DOWN TIIE FIRST TIME 

YOU ASKED ME, AND I DIDN'T. THERE'S A DATE IN 1997 THAT SEEMS TO 

BE, YOU KNOW, A CRUCIAL DATE. PRIOR TO HIS CONVICTION FOR 
. . 

THESE MURDERS HE WAS WITH US AS A YOUTHFUL OFFENDER ON 

PRIOR CHARGES. 

TO THE BEST OF MY REMEMBRANCE FROM LOOKlNG AT THOSE 

A FEW MINUTES AGO, THERBIS A 1998 OFFENSE THAT IS CATALOGED 

OR LISTED UNDER HIS YOUTHFUL OFFENDER RECORD. 

MR.. BROWN: YOUR HONOR, THAT IS CORRECT. I HAVE NO 

OBJECTION TO THOSE RECORDS. 
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I BELIEVE THOSE ARE THE FIRST SET OF RECORDS. 

THAT WAS THE FIRST GROUP. NOW, TIIERE WERE DOCUMENTS 

. INVOLVING DISCIPLINARIES THAT WERE PRlOR TO THAT '97 DATE, BUT 

IT ALSO INCLUDED THE '98 DATE. 

AND THE SECOND GROUP OF RECORDS YOU HANDED TO ME, 

WOULD THOSE BE DISCIPLINARIES WHICH OCCURRED AFTER HE WAS 

COMMlITED UNDER THE DEATH SENTENCE? 

THAT'S CORRECT. 

MR. STOBEE: YOUR HONOR.; I NOW MOVE, I BELIEVE, SIX INTO 

EVIDENCE WITHom OBJECTION" AND SEvEN FOR IDENTIFICATION 

PURPOSES. 

MR. BROWN: SIX IS WIllCH ONE? 

t MR {SAttER: 'ibArs' THE: SAFEKEEPEiOF RECORDS. 

Mtc;BROWN: ,mbSE ARE'YBA RECORDS?' . 

MR. SALTER: YES. '. 

MR. BROWN: NO OBJECTION TO THOSE. 

(WHEREUPON DEFENDANT'S EXHmIT SIX WAS ADMITTED INTO 

EVIDENCE WITHOUT OBJECTION. DEFENDANT'S EXHIBIT NUMBER 

SEVEN WAS MARKED FOR IDENTIFICATION PURPOSES) 

. THANK YOU, MR. STOBEE. 

MR.'BROWN: ONE QUESTION, YOUR HONOR. MY CLIENT JUST 

22 ASKED ME SOMETHING. 

23 CROSS EXAMINATION BY MR. BROWN: 

24 Q MR. STOBEE;IS THE SAFEKEEPER- WHAT IS SAFEKEEPER? 

25 A 
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1 Q IN A NUTSHELL. 

2 A IN A NUTSHELL, IT'S A PRE-TRIAL DETAINMENT REQUESTED BY 

3 THE SHERIFF TO THE GOVERNOR THAT THE INMATE BE HOUSED AT 

4 THE DEPARTMENT OF CORRECTIONS PRIOR TO IDS TRIAL BASED ON 

.s SEVERAL DIFFERENT CRITERIA mAT THE COUNTY THAT'S 

6 PROSECUTING HIM FEELS HE'S BEITER WITH THE DEPARTMENT OF 

1 CORRECTIONS THAN HE WOULD BE THAN IN THE LOCAL DETENTION 

8 CENTER. 

9 AGAIN, THEY HAVE TO APPLY TO THE GOVERNOR AND THE - - ----- -.. 

10 GOVERNOR HAS TO APPROVE IT. 

11 Q DOES TIIATHAVEANYTHINGTO DO WITH HIS DISCIPLlNARY 

12 RECORD WHILE INCARCERATED IN YOA PRIOR TO TRIAL? 

13 A AGAIN, SIR;YOU ASKED lvfE TIIE QUESTION. NOT TO MY 

14 KNOWLEDGE. I MEAN, AGAIN, TO THE BEST OF MY KNOWLEDGE, WE 

15 WERE-- HE WAS UNDER AN ACTIVE YOUTHFUL OFFENDER SENTENCE 

16 PRIOR TO IDS CONVICTION FOR THE MURDER TEJAL. 

17 Q ARE THOSE THOSE RECORDS? 

18 A YES SIR. 

19 Q OKAY. 

20 A SO, IN ESSENCE, WE ONLY HA VB HIM: LISTED FOR TWO NUMBERS: 

21 THE YOUTHFUL OFFENDER NUMBER AND Tlffi PRISON FOUR-DIGIT 

22 DEATH ROW. 

23 . MR. BROWN: BEG THE COURT'S INDULGENCE. 

24 (PAUSE) 
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Q YOU JUST INTRODUCED INTO EVIDENCE THE RECORDS OF HIS 

2 DISCIPLINARY PROCEEDINGS WHILE IN YOA ACTIVE AND PRIOR TO 

3 THIS TRIAL WHILE HE WAS INCARCERATED. IS THAT CORRECT? 

4 A YES SIR. 

5 MR. BROWN: I HAVE NO OBJECTION TO THAT, YOUR HONOR. 

6 THE COURT: ALL RIGHT. YOU MAY STEP DOWN. 

7 A YES SIR. 

8 THE COURT: YOU MAY CALL YOUR NEXT WITNESS. 

9 MR. SALTER: THE RESPONDENT CALLS KEVIN BRACKETT. 

10 KEVIN BRACKETT, DULY SWORN. 

11 TESTIFIED AS FOLLOWS: 

12 DIRECt ExA'MINAUONBY MR.SALTER: 

13 Q' 

14 A 

15 Q 

16 

17 A 

IE Q 

19 A 

20 

21 Q 

22 A 

.:. PLEA8E:STATE·VOUR NAME FOR THE-RECORD. 

KBvIN:BRACKETI. 

. SOLICITOR BRACKETT. HOW LONG HA VB YOU BEEN THE 

SIXTEENTH JUDICIAL ClRCUIT SOLICITOR? 

SlNCE NOVEMBER 17, 2006. 

PRIOR TO THAT TIME HOW WERE YOU EMPLOYED? 

I WAS THE DEPUTY SOLICITO~ TOMMY POPE'S CHIEF DEPUTY 

SOLICITOR. 

FOR HOW LONG? 

SINCE MAY OF 1995. 
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23 

. 24 

Q SO, I ASSUME YOU WERE DEPUTY SOLICITOR BACK DURING THE 

TIME PERIOD OF THE TRIAL OF MR. ROBERTSON FOR MURDER? 

25 A YES sm.. 
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WHAT WERE YOUR DUTIES DURING THAT TRIAL? 

. DURING THE ROBERTSON TRlAL? 

'YESSlR. 

307 

...• TOMMY AND I BASICALLY SPliT THE TRIAL UP. WE DIVIDED UP 

THE WITNESSES AND I THINK. I DID TIlE CLOSING IN THE GUILT PHASE 

ANn TOMMY DiD THE CLOSING IN THE PENALTY PHASE. I DIDTHE 

OPENING IN PENALTY AND TOMMY DID OPENING IN GUILT. AND THEN 

WE HAD THE WI1NESSES JUST DIVIDED UP BETWEEN US AS TO WHO 

WAS GOING TO HANDLE WHICH ONE. 

. CAN YOU STATE WHETHER ORNOT CHIP ROBERTSON WAS EVER 
. . 

INVESTIGATED AS A POSSIBLE SUSPECT? 

\VB LOOKED VERY HA.R.D AT CHIP. WE SUSPECTED AT THE TIME 

AND STILL BELIEVE. I STILL BELIEVE THAT HE HAD SOME . 

lNVOL VEMENT IN TIllS' CRIME. BUT SUSPICIONS DON'T AMOUNT TO' 

PROBABLE CAUSE SOMETIMES OR BEYOND A REASONABLE DOUBT. 

SO, HE WAS NOT CHARGED. BUT WE DEFINITELY TOOK A HARD LOOK 
, '. . 

AT THE EVIDENCE AND DID OUR BEST TO SEE IF HE WAS INVOLVED . 

BECAUSE IF HE WAS WE WANtED HIM.TO BE BROUGHT TO JUSTICE AS 

WELL. 

, . DO YOU RECALL WHETHER OR NOT AS A PART OF YOUR DUTJES 

AS DEPUTY SOLICITOR YOUWODLD HA VB ENTERED INTO ANY PLEA 

NEGOTIATIONS IN CONNECTION WITH THIS CASE?' 

NO SIR, I DID NOT. 

DO YOU RECALL ANY PURPORTED PLEA OFFER MADE TO EITHER . 

CHIP ROBERTSON OR HIS ATIORNEY 1N CONNECTION WITH mIS CASE? 
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NO SERIOUS PLEA OFFER, NO. CHIP ROBERTSON WASNtT 

CHARGED WITH ANY CRIME IN RELATION TO THIS. HE WAS CHARGED 

WlTH SOME DRUG OFFENSES THAT WERE TOTALLY UNRELATED, THAT 

CAME ABOUT AS A RESULT OF SOME SUBSEQUENT INVESTIGATION BY 

TJffi DRUG UNIT. BUT THAT WAS TOTALLY UNRELATED TO ~S 

EVENT. SO, HE WASN'T CHARGED. THERE WAS NO REASON TO ENTER 

INTO ANY PLEA NEGOTIATIONS. I HAD NO LEVERAGE ON HIM FOR THE 

EVENTS RELATING TO THE DEATH OF TERRY AND EARL ROBERTSON. 

DID YOU EVER HA VB ANY CONVERSATION WITH EITHER MR. 

ROBERTSON OR HIS, CHIP ROBERTSON ORHIS ATTORNEY RELATING 

TO A PLEA BY JAMES ROBERTSON TO THE MURDER CHARGES? 

ASERIOUS PLEAOFFER? - ,.'.~ 

.. _, .-" 

NO SIR. ruST ANY KlNJ) OF CONVERSATION WHATSOEVER. 

THERE WAS A JOKE PLEA OFFE~BtJtNOT ASERIOUS ONE. 

WHAT WAS THE NATURE OF THAT JOKE? 

. ESSENTIALLY. IT WAS BASED ON, IT FOCUSSED ON OUR 

SUSPICIONS. AND, ~ Y, I THINK PRETTY MUCH EVERYBODY 

THAT WAS INVOLVED IN THE CASE ON EITHER SIDE, TIIE DEFENSE OR 

PROSECUTION, YOU KNOW, THERE WAS A SUSPICION THAT CHIP WAS 

INVOLVED AND IT FOCUSSED ON THE IRONY OF THE FACT THAT JIMMY 

WAS PROBABLY GOING TO GET SENTENCED TO DEATH, OR LIFE, AT 

TIlE VERY LEAST, AND THAT HE WAS GONNA TAKE THE FALL FOR 

THIS. AND WE BELIEVED THAT CHIP WAS INVOLVED IN IT AS WELL. 

THE IRONY SURROUNDING THAT. 
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. I THrNK. THAT SOMETHING TO THE EFFECT -- I CANIT EVEN 

REMEMBER HOW MANY-- IT WAS WITIllN A DAY OR TWO PERIOD. I 

FIRST TALKED ABOUT IT TO TOMMY AND WE WERE LAUGHING ABOUT 

IT IN THE CONTJ;:XT OF SOMETHING ELSE. BUT IT WAS NOT SERIOUS. 

AND THEN I MENTIONED IT TO MR. HANCOCK AND :MIKE GILLEN, 

MAYBE EVEN MEREDITH MOON'S A'ITORNEYS. I CAN'T RECALL. 

: SO, IT W AS BROUGHT TO THE ATTENTION OF TRIAL COUNSEL, 

. MR HANCOCK? 

YES, AS A JOKE. 

AND TIlEY UNDERSTOOD IT AS SUCH. CORRECT? 

I ASSUME SO. I MEAN, I NEVER'FOLLOWED UP; THEY NEVER 

CAME BACK TO ME. IT WAS INTENDED AS A JOKE. HOW THEY 

RECEIVED IT. I CAN'T SPEAKTO THAT. BUT I CERTAINL YINTENDED IT 

As A JOKE. 

NOW, AT THE TIME OF THE TRIAL, WOULD YOU HAVE BEEN 

AUTHORIZED AS DEPUTY SOLICITOR TO MAKE ANY PLEA 

NEGOTIATIONS wrmOUT THE APPROVAL OF SOLICITOR POPE? 

NO. I DIDN'T HA VB THE AUTHORITY TO SEEK THE DEATH. 

PENALTY. AND ONCE SOUGHf, I HAD NO AUTHORITY TO UN-SEEK IT. 

THAT WOULD HAVE HAD TO COME FROM SOLICITOR POPE. 

AND HE NEVER APPROVED ANY PLEA NEGOTIATIONS IN THIS 

CASE? 

NO, 

WHAT IS YOUR RECOLLECTION OF HOW THE PROSECUTION 

OBTAINED THE NOTES OF TONI CASCIO, THE SOCIAL WORKER? 
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OF COURSE, TONI CASCIO WAS TOMMY'S WITNESS TO CROSS. 

NOT MINE. SO, MY MEMORY OF IT AS BEST I CAN RECALL IS WE GOT 

HER NOTES PURSUANT TO RULE 705 IN THE MIDDLE OF HER 

310 

TESTIMONY. I THOUGHT THAT'S HOW WE CAME ABOUT GETTING 

THEM. WE ASKED HER WHAT WAS THE UNDERL YlNG BASIS OF HER 

OPINIONS, WHAT DID SHE RELY ON IN FORMING HER OPINIONS. TIIAT'S 

WHAT I THOUGHT. I HAVEN'T-- riM NOT POSITIVE ABOUT THAT, 

THOUGH. 

I SEEM TO RECALL WE GOT THEM:MJD-TRIAL, AND THAT WE 

WERE REVIEWING THEM. WE GOT THEM IN THE COURTROOM BY 

ASKING HER FOR THEM WHILE SHE WAS ON THE STAND. AND THEN 

.. THERIlWAS SOME'SbiT OF'BREAKAND {SEEM TO RECALL TOMMY 

:"ANn:! BACi(TN OUR 'OFPICE'GOrNG TmouoIi\THE'NOTES. REVIEWlNG 

THEM. PRIMARILY TOMMY WAS DOING mAT; SUTRE WOULD' 

PERIODICALLY CALL!v.1E IN TO MENTION SOMETHING HE HAD FOUND 

AND WAS HIGHLIGHTING THEM AND BASICALLY PREPARING TO CROSS 

. HER ON THOSE. 

ALTHOUGH SHE WAS CROSS EXAMINED BY MR. POPE WHAT WAS 

YOUR RECOLLECTION OF WHY SHE HAD BEEN IMPORTANT, OR 

WHETHER OR NOT SHE WOULD BE IMPORTANT AS A DEFENSE 

Wl1NESS? . 

WHAT WAS MY RECOLLECTION OF WHY SHE WOULD BE 

IMPORTANT AS A DEFENSE WITNESS? 

YES SIR.. 
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IN ALMOST CAPITAL CASE THAT rVE BEEN INVOLVED IN, 

THERE'S BEEN A SOCIAL WORKER WHO'S COME IN AND BASICALLY 

LAID THE GROUNDWORK FOR TIIE SOCIO-PSYCHOLOGICAL mSTORY 

. OF THE DEFENDANT. AND BASICALLY TIIEY COME IN AND EXPLAIN 

WHAT A HORRIBLE CHILDHOOD THEY HAD AND ALL THE PROBLEMS 

AND TRAUMAS THAT THEY ENDURED AND HOW ALL OF TIDS LED UP 

TO TIIE, SHAPING THEM TO BErRE PERSON THAT CO:MMITIED TIDS 

.. CRIME, ORCAUSED TIffiM TO DO WHAT THEY DID. 

311 

AND ITS BASICALLY DONE IN MITIGATION. IT'S DONE WITH AN 

. EYE TOWARDS EVOKlNGSYMPATHY FOR THE DEFENDANT, DRAGGING 

UP, YOU KNOW, A PARADE OF HORRIBLE INCIDENTS AND SO FORTII TO 

TRY TO GET THE JURy TO FEEL SORRY FOR THE DEFENDANT. 

MR. SALlER: I DON'T BELlEVE I HA VB ANYTHING FURTHER. 

14 CROSS EXAMINATION BY MR. BROWN: 

15 Q 

16 .. 

17 A 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BRACKETT. DO YOU RECALL THAT YOU GOT THE NOTES THE 

NIGHT BEFORE SHE TESTIFI)ID? 

HONESTLY, MR. BROWN, I CAN'T RECALL SPECIFICALLY WHEN 

WE GOT THEM. I RECALL·· I mODGHf WE GOT THEM WlllLE SHE WAS 

ON THE STAND; THAT SHE HAD TO GO SOMEWHERE AND GET.THEM. 

AND TIffiN I RECALL THAT WE HAD SOME PERIOD OF TIME WITH TIIEM. 

AND I THOUGHT IT WAS MAYBE OVER A LUNCH BREAK OR DURING 

SOME BREAK. 

IT WASN'T A LOT OF TIME BECAUSE I REMEMBER TOMMY SORT 

OF HOLING UP IN HIS OFFICE TO GO TIIROUGH THEM BECAUSE HE 

DIDN'T HAVE A LOT OF TIME TO DO IT. AND HE HAD A HIGHLIGHTER. 
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AND I WAS IN MY OFFICE ,AND HE CALLED ME IN SEVERAL TIMES TO 

POINT OUT TIllNGS THAT HE'D DISCOVERED TO ASK, YOU KNOW, 

STRATEGIC QUESTIONS. HOW BEST TO DEAL WITH TIllS INFORMATION, 

THAT SORT OF THING. BUT I CAN'T RECALL WITH CERTAINTY 

EXACTLY WHEN WE GOT THEM. 

,I'M SHOWING YOU PAGE 2749 OF THE TRANSCRIPT, ~CH 24, 

1999, WHEN THE COURT'S CLOSING DOWN. 

"THE COURT: NO, WE'RE OFF THE RECORD. LET'S STAY ON IT. 

MR. POPE: MS. CASCIO'S UNDERLYING DATA- I KNOW ~ ALL 

1M VE BEEN WORKING. I KNOW SHE HAD TO GO BACK AND FORTIl. 

BUT WE STILL NEED TO TRY TO GET THAT SO WE DON'T RUN INTO 

," THAT':P:ROSLEMTOMORlibw: WE'VE OOT A'COPY TO GIVE YbU RIGHT 

';NOW.' 

THE COURT: ALL-RIGHT. WE'LL BE AT-EASE UNTIL NINE-THIRTY 

IN THE MORNING." 

AND IT STARTS BACK UP THE NEXT DAY, DOES IT NOT? 

YES, BUT I DON'T KNOW. IT SAYS UNDERLYING DATA. I DON'T 

KNOW WHETHER SHE KNEW THE NOTES~- I MEAN. SPECIFICALLY THE 

NOTES. I MEAN, THERE'S A LOT OF TlllNGS THAT SHE MAY HA VB 

RELIED ON, LIKE SCHOOL RECORDS--

ARE YOU SAYING THAT'S NOT TIIE NOTES? 

I DON'T KNOW. JIM SAYING I'M NOT CERTAIN THAT THE NOTES 

WERE INCLUDED IN WHAT-- SHE SAID WE HAVE THE UNDERLYING 

DATA. I DON'T KNOW IF THAT ENCOMPASSES THE NOTES AS WELL AS 

THE SCHOOL RECORDS AND ALL THE OTHER THINGS THAT, YOU 
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1 KNOW, MEDICAL IllSTORY AND THAT SORT OFTH1NG, SKIP MEYERS' 

2 NOTES •. OR WHATEVER, OumR TIllNGS SHE MAY HAVE RELIEF ON. 

3 Q ARE YOU-- HA VB YOU REVIEWED TIllS TRANSCRIPT? 

4 A BITS AND PIECES OF IT. I HAVE NOT REVIEWED IT IN ITS 

S ENTIRETY. 

6 Q, ARE YOU AWARE OF ANY OTHER PLACE IN TIllS TRANSCRIPT 

7 WHERE IT'S bISCUSSES MS. CASCIO'S UNDERLYING DATA? 

8 A I AM AWARE OF SOME POINT IN THAT TRANSCRIPT SHE SAYS 

9 
~--. 

SHE TIDNKS SHE HAS HER NOTES IN THE LffiRARY. I THOUGHT THERE 

10 WAS SOME PART IN THERE THAT SOMETHING ABOUT THEY'RE IN THE 

11 LffiRARY, rLL HA VB TO GO GET THEM. I THOUGHT THAT WAS IN 

12 THERE, TOO. 

13 Q DO YOU RECALL TALKING TO LYNN RIDDLE ABOUT THIS 

14 MAITE~ THE AUTHOR OF FAMILY BLOOD? 

15 A I REMEMBER SPEAKING TO LYNN RIDDLE, YES. 

16 Q DO YOU NOT RECALL TELLING HER THE NIGHT BEFORE WHEN 

17 THE NOTES WERE DELIVERED, BRACKETT THOUGHT HE COULD R1P 

18 THROUGH THEM THE NIGHT BEFORE SHE TESTIFIED? 

19 A NO, I DON'T RECALL TALKING ABOUT THAT. 

20 Q COULD IT BE CORRECT THAT SHE---

21 A IS THAT A QUOTATION OR IS IT A ... IS IT A DIGEST OF A 

22 STATEMENT? 

23 Q I DONIT KNOW IF IT IS OR NOT. I'LL LET YOU READ IT AND TELL 

24 :ME. "THEY COULD NOT BELIEVE 1HEY WERE READING ROBERTSON'S 

25 OWN WORDS. TIlEY HIGHLIGHTED AND IDGHLIGHTED AND 
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YIGHUGHTED SOME MORE INFORMATION THEY KNEW WOULD HELP 

2 THEIRCASE. THEN THEY STARTED WillTTLING DOWN. IT WAS SO 

3 MUCH, BRACKEn REMEMBERED LATER." 

4 A THAT'S NOT A QUOTATION. ITS JUST A DIGEST OF HER 

5 INTERVIEW. SHE TALKED TO ME. SHE MAY HA VB TALKED TO MR. 

6 BOYD AND MR. HANCOCK AND MR. POPE. JIM SURE SHE TALKED TO 

7 EVERYBODY THAT SHE COULD HA VB. AND MAYBE SHE TALKED TO 

3 MR. ROBERTSON. BUT THAT'S NOT A QUOTE. 

9 Q I'M GOING TO SHOW YOU PART OF MR. POPE'S CROSS OF DOCTOR 

10 CASCIO AND ASK YOU IF THIS WILL REFRESH YOUR MEMORY. 

11 "Q. MS. CASCIO. HAVE YOU HAD AN OPPORTUNITY RETRIEVE 

12 YOUR NOTES? 

13 A··· YES. -

14 Q" . AND I BELIEVE YOU PRovIDED ME WlTH A COpy OF THOSE 

15 YESTERDAY? . 

16 A. YES." 

17 A THAT'S "WHAT IT SAYS. 

18 Q SO, IT'S OBVIOUS PRETTY MUCH- I KNOW IT'S TEN YEARS AGO. 

19 BUT IT'S OBVIOUS PRETTY MUCH YOU GOT THE NOTES THE NIGHT 

20 BEFORE. WOULD THAT BE A CORRECT STATEMENT BASED ON TIDS? 

21 A IT WOULD SEEM SO, BUT I COULDN'T SAY DEFINITIVELY. THE 

22 TRANSCRIPT WOULD CERTAINLY SPEAK FOR ITSELF. BUT I CAN'T 

23 RECALL GETTING THEM THE NIGHT BEFORE. THAT DOESN'T REFRESH 

24 MY MEMORY. 

25 MR. BROWN: NO FURTHER QUESTIONS, YOUR HONOR. 
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1 MR. SALTER: NOTHING FURTHE~ YOUR HONOR. 

2 THE COURT: ALL RIGHT, SIR. YOU CAN STEP DOWN· 

3 MR. SALTER: TIm STATE DOESN'THA VE ANY FURTHER 

·4 WI1NBSSES. 

5 MR.. MATLOCK: YOUR HONOR, IF IT PLEASE THE COURT. WE 

6 WOULD CALL MR. ROBERTSON TO THE STAND. 

7 . ·THE COURT: MR. ROBERTSON, COME AROUND. YOU ARE STILL 

8 UNDER OATH FROM WHEN YOU TESTIFIED EARLIER IN THE WEEK. . 

9 JAMES ROBERTSON, HA VINGBEEN 

10 REMlNDED OF HIS·PREVIOUS OATH BY THE COURT. TESTIFIED AS 

11 FOLLOWS: 

12 D~CT EXAMINATION BY MR. MATLOCK:· 

13 

14 

15 

16 

Q MR. ROBERTSON, YOU'VE HEARD THElESTIMONY OF YOUR 

TRIAL ATTORNEYS OVER THE COURSE OF THE PAST THREE DAYS. DID 

YOU HEAR ANYTHING THAT WOULD PERSUADE YOU IN ANY MANNER 

TO CHANGE YOUR POSITION Wlrn"REGARD,TO T.IDS POST CONVICTION 

17 

18 A 

19 Q 

20 

21 

22 .A 

23 Q 

24 

25 A 

RELffiF ACTION? 

NO. 

SO, IT'S YOUR POSITION AND YOURE STILL CONVINCED THAT 

YOUR ATTORNEYS WERE INEFFECTIVE 1N ASSISTrnG YOU IN YOUR 

,DEFENSE IN TIllS CASE?' 

YES SIR. 

I'D LIKE TO ASK YOU SOME SPECIFIC QUESTIONS REGARDING 

THAT POSITION. NOW, YOU WERE' ARRESTED lNNOVElv.1BEROF 1997. 

YES. 
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2 A 

3 Q 

4 A 

5 Q 

6 

7 

8 

9 A 

10 Q 

11 

12 

"13 

, . 14' . 

is 

16 

17 

]S 

19 Q 

20 

21 A 

22 

23 Q 

24 A 

25 

CORRECT? 

YES. 

AND YOU DIDN'T COME TO TRIAL UNTIL MARCH OF '99. 

THAT'S CORRECT. 

316 

NOW. DURING THAT PERIOD YOU WENT THROUGH EXTENSIVE 

PSYCHOLOGICAL ANALYSIS AND GARNERJNG OF EVIDENCE AND 

REVIEWING OF EVIDENCE. MEETING WIlli YOUR ATTORNEYS. IS rnA T 

RIGHt? 

YES. 

APPROXIMATELY HOW MANY HOURS DID YOU SPEND ~TH 

YOUR ATTORNEYS DURING TH:OSE MANY MONTHS? 

, MR. SALtBR:~;':¥OtJR1I6N0R,tl'M;GbiN(}TOOBmC'f~ -THIS IS 

soMETIriNa TI4A-P·SHOUtJ)HAVlfSEEN,BROUGHT OUT, IBELiEVE, IN 

HIS' CASE lN~CIDEF. 

:. 'THE COURT: . liLL ALLOW IT; THEY DID ASK THESE QUESTIONS 

OF- AND YOU DID ASK THE LA WYERS THESE QUESTIONS. I'LL ALLOW 

IT. OVERRULED. 

MR. MATLOCK: THANK YOU. 

HOW MANY HOURS DID YOU SPEND WITH YOUR ATTORNEYS ' 

OUTSIDE TIIE COURTROOM? 

WITH ATTORNEYS SPECIFICALLY. I'D PUT THE GUEST~TE AT 

ABOUT TEN. 

ABOUT TEN TOTAL HOURS? 

YES. AND TIm MAJORITY OF THAT CAME IN ONE. ONE VERY 

LENGTHY DAY AT LEE CORRECTIONAL INSTITUTION WITH SEVERAL 
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EXPERTS AND INVESTIGATORS. WE SAT AROUND A PRETTY BIG 

2 CAFETERIA TABLE. 

3 -Q WAS THAT YOUR FIRST MEETING WITH YOUR ATTORNEYS? 

4 A THAT MAY VERY WELL HA VB BEEN THE FIRST ONE. I GUESS I'D 

5 BEEN DOWN THERE FOR ABOUT A MONTH OR SO, AND I WAS ON TIm 

6 VIOLATION OF A YOA. I MA YHA VB SEEN, MAY HA VB SEEN MR. 

·7 HANCOCK'S INVESTIGATOR BEFORE THAT, BUT I DON'T-- I BELIEVE 

8 THAT'S THE FIRST TIME I SAW MR. HANCOCK AND MR. BOYD AND 

----~ ~- - 9 THEIR PARALEGALS. 

10 Q UNDERSTANDING, OF COURSE, THAT TmS WAS QUITE A FEW 

11 YEARS AGO, EIGHT OR NINE YEARS AGO. SO TIllS IS ruST AN 

12 APPROXIMATION, SOMEWHERE AROUND TEN HOURS TOTAL TIME. 

13 BETWEEN THE TIME YOU WERE ARRESTED IN 1997, IN NOVEMBER, 

14 UNTIL MARCH OF 1999. YOU SAID YOU'D SPENT APPROXIMATELY TEN 

15 HOURS Willi YOUR ATTORNEYS? 

16 A YES. 

17 Q AND THIS INITIAL MEETING WAS THE LION1S SHARE OF THAT. IS 

18 THATRIOHT? 

19 - A YES. TIDS WAS A GOOD FOUR OR FIVE HOURS. 

20 Q DURING THAT MEETING DID YOU DISCUSS ANY TRIAL TACTICS, 

21 OR DID THEY ADVISE YOU ON THE LAW, OR WAS THIS BASICALLY JUST 

22 BACKGROUND AND YOUR FAMILY HISTORY. ET CETERA? 

23 A I WAS ASKED TO TELL THEM WHAT HAPPENED, AND THEN IT 

24 BECAME VERY CLEAR THAT MY JOB IN MY DEFENSE WAS TO TELL 

25 THEM EVERYTHING I KNEW ABOUT MY LIFE, MY BROTHER'S LIFE, MY 
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FAMILY LIFE. MY FATHER'S LIFE, MY MOTHER'S LIFE, WHERE RECORDS 

COULD BE FOUND, WHAT HOSPITALS WERE VISITED, WHAT DOCTOR 

WAS VISITED, WHAT SCHOOLS WEREAITENDED. YOUKNOW~ANY 

PLACE THAT ONE OF THEIR EXPERTS COULD GO AND DIG UP SOME 

PAPERWORK. THAT BECAME MY JOB FOR THE NEXT YBAR. 

SO, HOW WOULD YOU IN GENERAL DESCRIBE YOUR 

PARTICIPATION IN YOUR OWN DEFENSE AS THIS PROCESS UNFOLDED? 

I MEAN, AS A DEFENSE, AS STRATEGICALLY, I WOULD SAY r WAS 

LEFT OUT COMPLETELY. 

DID YOU ASK TO 'BE MORE lNVOL VED? 

IN AU- --~ 

. eDID Y01~J' ASK TO SEE THEEVmm4cE? 

. .. YES. iN AUGUST OF· 1998, I WROTE A LETTER TO MR. HANCOCK 

AND TOLDHI:M lliAt liD LIKETOSEBwHAT wAS BEING TURNED OVER 

BY THE PROSECUTION IN DISCOVERY .. HE RESPONDED THAT HE DIDN'T 

THINK IT WAS A GOOD IDEA SINCE I WAS SITTING IN PRISON WITH A 

ROOMMATE. AND I REITERATED MY FACT IN FURTHER LETTERS THAT 

I WANTED TO SEE THIS, I HAD A RIGHT TO SEE THIS. I HAD A RIGHT TO 

REVIEW THE EVIDENCE. AND EVENTUALLY IT JUST BECAME A MOOT 

POINT; WE WEREN'T JUST GOING TO ARGUE ABOUT IT ANYMORE. 

I ASKED TO GO AND SEE THE PHYSICAL EVIDENCE. I ASKED TO 

GO AND SEE THIS BAT THAT THEY CLAIMED TO HAVE, THIS HAMMER. 

BUT, BY AND LARGE, YOU DIDNIT SEE ANY OF THE EVIDENCE. 

WOULD IT BE FAIR TO DESCRIBE YOUR PARTICIPATION IN YOUR OWN 

DEFENSE AS MJNlMAL? 
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1 A YES. 

2 Q ALMOST NON-EXISTENT. I WOULD VENTURE? 

3 A YES~ STRATEGICALLY, NON-EXISTENT. 

4 Q DID THEY EVER EXPLAIN TO YOU ANY OF THE LEGAL CONCEPTS 

5 SUCH AS GUILTY BUT MENTALLY ILL THAT YOU'VE HEARD DISCUSSED, 

6 AND OTHER CONCEPTS Willi REGARD TO TACTICS AND PROCEDURE 

7 WITH THE TRlAL,WlTH Y0U? 

8 A NO. I DON'T EVEN KNOW-· I DON'T BELIEVE I KNEW WHAT 

9 WOULD HAPPEN IF YOU WALKED INTO A COURTROOM AND PLEAD 

10 GUILTY TO CAPITAL MURDER UNTIL ABOUT THREE WEEKS AFTER I 

11 GOT TO DEATH ROW AND I SPOKE TO SOMEBODY THAT HAD DONE IT. 

12 TIffiN I REALIZED THAT YOU COULD ACTUALLY PLEAD GUILTY TO 

13 CAPITAL MURDER AND YOU WOULD AUTOMATICALLY BE SENTENCED 

14 TODEArn .. 

15 BUT THOSE TWO YEARS PRIOR TO, I THOUGHT THAT WAS THE ' 

']6 DEAL, IF I WALKED IN HERE AND PLEAD GUILTY TO CAPITAL MURDER, 

17 1 WOULD RECEIVE THEDEATII PENALTY, I WAS GOING DOWN THE 

18 ROAD TO DEATH ROW. I DIDN'T KNOW THAT THERE WAS AN OPTION. I 

19 THOUGHT TRA T TIIERE wAs NO OPTION; NO PLEA WAS BEING OFFERED 

20 TO ME. THEY HAD COME TO ME WITH NO PLEA. THEY DISCUSSED NO 

21 PLEA WIlli lvIE. I THOUGHT THE ONLY OPTION WAS TRIAL. 

22 Q NOW, YOUR ATTORNEYS OBvrOUSL Y MADE A VERY SERIOUS 

23 TACTICAL DECISION IN PRESENTlNG NO DEFENSE DURING THE GUILT 

24 PORTION OF YOUR TRIAL. AND THAT WAS TANTAMOUNT TO 
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PLEADING GUILTY IN THIS CASE BECAUSE, OBV[OUSL Y, AS WE HEARD. 

2 THE EVIDENCE WAS OVERWHELMING. 

3 WERE YOU BROUGHT INTO THE LOOP IN THAT DECISION TO THE 

4 EXTENT THAT YOU FEEL YOU WOULD BE SATISFIED? 

5 A YOU KNOW, I THINK I CAN POSSIBLY AGREE WITH A LITTLE BIT 

6 OF WHAT THEY SAY, T1IATITWASPRETTYCLEAR WHAT THE RESULT 

7 OF THAT FIRST PART OF THE TRIAL WAS GOING TO BE. 

8Q I UNDERSTAND TIIAT. BUT YOU HAD--

9 A BUT I HAD NO SAY IN IT. I HAD NO REASON TO HAVE A SAY 

10' BECAUSE! DIDN'T KNOW. I DIDN'T KNOW THAT TIIERE WAS AN OPTION 
I 

11 OTHER THAN·'..· 

.' 12 Q" BECAlJS'E 'I1tEYDlDN'T ADVISE~YOU? ' 

13 A' . ····R1GHT. . . . '.:, . :. ,', ~ 

14 Q BUT THEY DID ADVISE YOU AND THEY SET YOU UP WITH EXPERT 

15 WITNESSES, AS WE TALKED ABOUT .. I mINK PINCUS. EVANS. CASCIO, 

16 AND YOU HAD GONE TO SEE THOSE INDMDUALS AND HAD BEEN 

17 INTERVIEWED BY THEM OVER THE COURSE OF THAT YEAR PLUS 

18 THREE MONTHS. 

19 A YES, I WAS TOLD TO SPEAK. THE TRUTH. 

20 Q OKAY. NOW STOP THERE JUST A SECOND. YOU WERE TOLD TO 

21 SPEAK THE TRUTH. DID THEY AT ANY TIME TELL YOU TO INVOKE THE 

22 FIFTH AMENHMENT IN YOUR DISCUSSIONS WITH THESE EXPERT 

n VflTNESSES? 

24 A NO. THE ONLY TIME nrn FIFTH AMENDMENT EVEN BECAME A 

2S DISCUSSION WAS OVER ABOUT AN EIGHT·MONTH PERIOD THAT WE 
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1 ARGUED OVER WHETHER I WOULD HA VB TO SEE TIlE STATE 

2 PSYCHIATRIST OR SUBMIT Tonns STATE-SPONSORED 

3 PSYCHOLOGICAL BV ALUATION. AND '!HAT WAS AN ONGOlNG THING 

4 AND JUDGE HAYES FINALLY RULED ABOUT THAT. I GUESS IT WASN'T 

5 BUT ABOUT TWO WEEKS BEFORE TRlAL. AND THEY GOT A DOCTOR· 

6 DOWN HERE. AND HE MADE IT CLEAR TO ME, MY ATTORNEYS MADE IT 

... 7 CLEAR TO ME rnAT I HAD A CHOICE. I DIDN'T HAVE TO SAY A WORD 

8 TO THIS MAN, BlIT EVERYTHING THAT OUR ENTIRE DEFENSE WAS 

9 CENTERED AROUND COULD CO!vlE IN. 

10 Q THIS WAS DOCTOR McKEE? 

11 A YES. 

12 Q AND YOURATIORNEYS DIDN'T SIT IN WITH YOU ON THAT 

13 EVALUATION, DJDTHEY.? . 

14 ·A - NO. THEY TOLD ME THAT THEY COULDN'T. JUDGE HAYES TOLD 

15 THEM THAT THEY COULDN'T. 

16 Q OKAY. 

17 A BUT THE DOCTOR-

18 :Q THE DOCTOR TOLD YOU THEY COULD. 

19 . A THE DOCTOR TOLD THEM THEY COULD . 

20 Q OBVIOUSLY, HE READ YOU YOUR MIRANDA RIGHTS. RIGHT? 

21 A TO THIS DAY I'M STILL CONFUSED. 

22 Q WELL, TIIAT'S WHAT I MEAN, DID. YOU EVER ASK YOUR 

23 ATTORNEYS TO ENLIGHTEN YOU OR FURTHER EXPLAIN WHAT WAS 

24 GOING ON HERE WHEN TIllS CONFUSION AROSE BEFORE YOU 

25 PROCEEDED WITH THE INTERVlEW? 

321 

L _ 



3586 
322 

1 A NO. THEY MET WITH ME OUTlNTHEHALLWAYBEFORE I WENT 

2 INTO THE ROOM WITH THE DOCTOR AND REMINDED ME OF MY 

3 CHOICES. AND THEY SAID, YOU CAME HERE TO TALK AND IF YOU 

4 TALK YOU'VE GOT TO TELL HIM EVERYTHING. OR YOU CANNOT TALK. 

5 IF YOU DON'T TALK, THEN TillS WHOLE THING'S OVER WITH. 

. 6 Q 

7 

8 

9 

AND THAT WAS DOCTOR McKEE. NOW, GETTING BACK TO YOUR 

WITNESSES, THE DEFENSE'S EXPERT WITNESSES, CASCIO, PINCUS, AND 

SO ON AND SO FORTH. DID TIIEY DISCUSS WITH YOU HOW YOU 

SHOULD PROCEED WITH THESE INTERVIEWS? AND DID THEY PRETTY 

10 MUCH TELL YOU HOW TO HANDLE YOURSELF? DID THEY ASK TO BE 

11 THERE? I REALIZE IT'S A COMPOUND QUESTION. GO AHEAD. 

12' .' A ..... IFiREMEMBER'c6RRECTLy~jDRUCYGLASS) MAYBE KATHERINE 

13 SMITH, WERE AT PORTIONS OF' SOME "oF'1'HBim THINGS. 

14 Q , . I'rv{SOAAV:' 1---' 

15 A MAYBE BRIEFLY AT THEBEGINNINO OR END. BUT THEIR 

, 16 OVERALL, GENERAL WORD OF ADVICE WAS TELL THEM EVERYTHING 

17 YOU TOLD US, FROM TIm MOMENT YOU WOKE UP THAT MORNING, 

18 EVERYTHING. TO TREAT THEM AS IF IT.WERE ATTORNEYS; AS IF IT 

19 WAS PROTECTED. 

20 Q AND DID THEY IN FACT TELL YOU THAT ANYTHING YOU TELL 

21 THESE WITNESSES, YOUR EXPERT WITNESSES, YOUR DEFENSE 

22 WI'INESSES, WOULD BE PRIVILEGED AND WOULD NOT HAVE TO BE 

23 PRESENTED IN THE COURSE OF THE TRIAL? 

24 A YES. 

25 Q SO, THAT WAS YOUR UNDERSTANDING? 
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1 A YES. 

2 Q AND SO, SPECIFiCALLY, DRAWING ATIENTION TO DOCTOR 

3 CASCIO'S INTERVIEW, YOU WENT FAR AND AWAY BEYOND WHAT A 

4 SOCIAL WORKER WOULD NORMALLY QUESTION YOU ON AND CAME 

5 UP WITH THESE ANSWERS THAT WE HEARD EARLIER HERE IN THE 

6 DAY, IN THE WEEK? 

7 A YES. AND I WAS AWARE THAT SHE WAS WRITING A REPORT. 

8 WHAT I WASN'T AWARE OF WAS THAT SHE WAS WRITING WHAT I SAID 

--- - ~ . - . 9 WORD FOR WORD. AND, YOU KNOW, I WAS TOLD BEFORE I MET WITH 

10 ONE EXPERT THAT THEY WOULD ALL BE WRITING REPORTS. 

11 Q UH-HUH. 

12 A BUT THAT I COULD SPEAK MY MIND, IT WOULD ALL BE 

13 DIGESTED AND ALL SUMMARIZED, YOU KNOW. THAT WORDS WOULD 

14 . NOT BE TAKEN OUT OF CONTEXT. THAT MY FIRST INITIAL THOUGHT 

. 15 WOULD BE NOTED, BUT IT WOULDN'T NECESSARILY BE NOTED WORD 

16 FOR WORD. 

17 Q NOW, YOU'VE GOT REPORTS FROM THESE VARIOUS WITNESSES 

18 AND EXPERTS THAT YOU HAD CONSULTED WITH. IS THAT RIGHT? I 

19 MEAN, YOUR DEFENSE GOT REPORTS. 

20 A YES. 

21 Q DID YOU SEE TIIESE REPORTS AT ALL PRIOR TO GOING TO TRIAL? 

22 A NO. ABOUT SIX MONTHS AFTER I WAS SENTENCED. 

23 Q ABOUT SIX MONTIIS AFTER YOU WERE SENTENCED BEFORE YOU 

24 EVEN SAW THE CONTENTS OF THESE REPORTS? 
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YES. WHEN I PROCEEDED TO TRY TO GET MY FILE FROM MY 

TRIAL ATTORNEY. 

324 

NOW, OF COURSE, YOU: KNEW WHAT DOCTOR CASCIO'S REPORT 

SAID BECAUSE SHE TESTIFIED ON THE STAND. 

YES. I WOUND UP SEEING WHAT A LOT OF THEM WROTE 

BECAUSE I HEARD THEM TESTIFY TO IT. 

WELL, LET ME ASK YOU TFIts, JIM:: IF YOU HAD KNOWN THAT 

DOCTOR PINCUS, WHO WAS TIIE, BY FAR THE MOST CREDIDLE 

WITNESS 'fI:IAT APPEARED ON YOUR BEHALF-- I MEAN, HERE'S A MAN 

WHO WENT TO COLUMBIA MEDICAL SCHOOL, YALE RESIDENCY, WAS A 

- PROFESSOR AT YALE AND ENDED UP AS A PROFESSOR EMERlTUS AT 

-GEO}{GETOWN. IFYOtJ RAIlKNOwN WHAT Iffi WOULD HAVE -

tES-nFIEHiOANI} SEEN THESE REPokTS, DO you'ilnNK IT WOULD 

MADE ANY DIFFERENCE IN YOUR NEGOTIATION-S WITH YOUR 

A.'rrORNEy REGARDING TRIAL TACTICS DURING THE CASE IN CHIEF OR 

THE GUILTY PHASE OF TIDS TRIAL? KNOWING WHAT YOU KNOW NOW 

AND WHAT HE TESTIFIED? 

WOULD IT HELP YOU IF I REFRESHED YOUR RECOLLECTION AS 

TO WHAT HE TESTIFIED? 

I BELIEVE HE TESTIFIED THAT I WAS MENTALLY ILL. AND IT 

WAS AS CLEAR CUT AS ANYTHING COULD BE CLEAR CUT. YOU KNOW, 

AS CLEAR CUT AS YOU CAN DEFINE MENTALLY ILL IN THESE DAYS 

AND AGES. NOW, KNOWING WHAT I KNOW, WHAT I READ SIX OR 

SEVEN DAYS AFTER I GOT TO DEATH ROW. YOU KNOW, YOU WOULD 
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THINK THAT THE BETTER OPTION WOULD HA VB BEEN GUILTY BUr 

. .MENTALLY ILL. 

I DIDN'T UNDERSTAND. EVEN SIX DAYS AFTER I GOT TO DEATH 

ROW AND SAW THE FIRST LAW BOOK AND TALKED TO THE FIRST GUY 

ON THE ROW; I STILL DIDN'T UNDERSTAND THE WHOLE CONCEPT, ALL 

ATWlIL. BUT I UNDERSTOOD IT ENOUGH TO SAY> YOU KNOW WHAT, 

THROW IN THE TOWEL IN TIIE GUILT PHASE, YOU'VE ALREADY 

THROWN IT IN ANYWAY, AND SET THE FOUNDATION. 

THAT WAS YOUR LEGAL ADVICE. RIGHT? 

THAT'S WHAT I LEARNED. 

OKAY. DESPITE THE FACf THAT DOCTOR PINCUS TESTIFJED, OR, 

DIAGNOSED YOU AS HA VINO PHYSIOLOGICAL FRONTAL LOBE 

DAMAGE OR ABNORMALITIES, PHYSIOLOGICAL PROBLEMS -­

YES. 

AND TIDS IS A PHYSICIAN; THIS ISN'T PROFESSOR EMERITUS IN 

THAT PARTICULAR FIELD OF STUDY. AND DESPITE THAT, PLUS THE 

OTHER MENTAL HEALTH PROBLEMS, MENTAL ILLNESS THAT YOU 

HAVE, BI-POLAR, MANIC DEPRESSIVE, STILL NO DISCUSSION AS TO 

WHETHER OR NOT IT WAS IN YOUR BEST INTEREST TO THROW IN THE 

TOWEL OR ruST GO WITH NO DEFENSE? 

RIGHf. fD NEVER HEARD A DISCUSSION. 

OKAY. 

THAT'S NOT TO SAY THAT TImY DIDN'T DISCUSS IT AMONG 

THEMSELVES. BUT IT CERTAINLY WASN'T BROUGHT DP TO ME. 

LITERALLY, THAT YEAR, THAT YEAR AND A HALF, OR WHATEVER, MY 
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JOB WAS TO TELL THEM ABOUT MY CffiLDHOOD, MY BROTIIER'S 

CHILDHOOD, MY MOTHER'S CHILDHOOD, MY FATHER'S CHILDHOOD, 

MY GREAT GRANDPARENTS' CHILDHOOD, YOU KNOW. 

UH-HUH. 

YES, I UNDERSTOOD LEGAL TERMS~ BUT PLEAS, NONE OF TIIAT, 

YOU KNOW. I DIDN'T EVEN UNDERSTAND THAT YOU COULD STAND IN 

FRONT OF A JUDGE AND PLEAD GUILTY TO CAPITAL MURDER. I DIDN'T 

EVEN UNDERSTAND WHY YOU WOULD. I MEAN, WHAT'S THE POINT? 

THE POINT BEING THAT IT WAS NOT EXPLAINED TO YOu. 

RIGHT. 

YOU DIDN'T KNOW .. 

,', .', wHAT-WOULD BE "I1IE POiNT? I MEAN; YOU MIGHT AS WELL 

, TAKE A CRACK AT TWELVE JURORS. ,i.: 

OKAY. 

THAT WAS MY POSITION AT THE TIME. I KNOW TIIAT IT IS 

DIFFERENT NOW, NOT THAT I HA VB READ A STATUTE OR TWO, AND 

I'VE TALKED TO A FEW PEOPLE AND I'VE MET A FEW PEOPLE WHO 

HA VB STOOD IN FRONT OF A JUDGE AND PLEAD GUILTY TO CAPITAL 
, . 

MURDER. 

AT THE TIME OF THE TRIAL, YOU WERE HOW OLD? 

TWENTY-FOUR. 

YOU HAD NO LEGAL TRAINING? 

NO. 

SO, BASICALLY, YOU WERE REL TING ENTIRELY ON YOUR 

ATTORNEYS? 
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1. A ON MY ATTORNEYS. I MEAN, I DIDN'T HAVE. YOU KNOW, FOR-- . 

2 HALF TIIE TIME'! SPENT HERE AT THIS JAiL I HAD NO ACCESS TO ALA W 

. ~ LIBRARY . 

4 Q UH-HUH. 

5 A AND THE OTHER HALF ,WAS IN LEE COUNTY, AND MY ACCESS 

6 THERE WAS LIMITED. TO MAKE A LONG STORY SHORT BECAUSE I WAS 

7 THERE ON A YOAAND YOU COULPN!T EXPLAlN TO. A LIBRARIAN THAT, 
.. 

8 HEY, I GOT DOUBLE MURDER HANGING OVER MY HEAD; I NEED TO . . . 

--- -~. - ·9 LOOKATAFEW STATUTES. 

10 THEY JUST DIDN'T BELIEVE BECAUSE ALL THEY SAW WAS A YOA 

11 NUMBER. IT WASN'T UNTil.. ABOUT THREE MONTHS BEFORE I LEFT . , . 

12 TBERE THEY REALIZED THAT YORK COUNTY WAS WAITING ON ME FOR 

. 13 CAPITAL MURDER. AND THEY PUT ME IN ANOTHER SECURITY 

14 ASSIGNMENT, PUT ME IN A WHOLE DIFFERENT BUILDING, EVERYTHING 

15 ELSE. 

16 BY THEN I MIGHT.HAVE BEEN ABLE TO GET INTO THE LIDRARY. 

17 . BUT, CONSEQUENTLY, IT WASN'T UNTIL :qEATH ROWTHA T I HAD 

1& COMPLETE ACCESS TO A FULL LAW LIBRARY. 

19 Q DIRECTING YOUR ATIENTION NOW. AND MOVING AHEAD A 
,; 

20 LITTLE BIT TO SPECIFICALLY YOU HEARD AN AWFUL LOT OF 

21 TESTIMONY AND FACTS COME OUT DURING THE COURSE OF THE LAST 

22 THREE DAYS ABOUT DOCTOR CASCIO AND HER SNAFU OF BIBLICAL 

23 PROPORTIONS, AS MR. BROWN BROUGHT UP. 

24 DID YOU HA VB ANY IDEA WHEN SHE WAS BEING CALLED TO THE 

25 STAND THAT SHE WAS GOING TO TESTIFY SO FAR BEYOND THE SCOPE 
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OF YOUR, TI-ffi INTENT OF YOUR INTERVIEW, OR WHAT YOU WERE 

ADVISED YOUR INTERVIEW WAS GOING TO BE, AND INTO THOSE 

DAMNING STATEMENTS AND TESTIMONY REGARDING YOURSELF AND 

THE DEFENSE? 

IT WAS MY UNDERSTANDING THAT HER JOB WAS TO SIMPLY TIE 

IT IN, EVERYTHING TIIAT EVERYBODY ELSE HAD DONE. THAT, YOU 

KNOW, EVERYTHING THAT DRUCY GLASS HAD DONE, HER REPORT; 

ALL THE D()ctORS; TO GO OVER ALL THE NOTES. 

IT WASN'T NECESSARIL YHER JOB TO INSTIGATE' ANYTHING, TO 

START ANYTHThTG NEW. IT WAS TO SIMPLY LOOK AT RECORDS THAT 

, HAD ALREADY BEEN PROVIDED TO HER THAT HAD BEEN GENERATED 

'BY 'otHER EXPERTS;' A.ND siMPi Y·'fiiEVERYTIfrNGiN TO ONE, 

, ·"dd~tISE PI6TI1RE OF rim' FAMIL Y~:THEP:RbBVEMs; MAYBE wHY THE ' 

" " PR6BLEMS WERE CAUSED, YOU KNOW..": ' 

RIGHT. 

WHERE BLAME SHOULD BE ACCESSED OR WHATNOT. BUT IT 

WASN'T MY UNDERSTANDING THAT 'SHE EVEN, THAT SHE HAD ANY 

POSITION, ANY JOB TO SEEK NEW INFORMATION. 

~XACTLY. SHEWASN'TANlNVESTIGATOR; SHE WAS AN 

EVALUATOR OF YOU Al\TD YOUR PERSONAL mSTORY. 

SHE WAS LIKE AN EDITOR. HER JOB WAS TO LOOK AT 

SOMETHING THAT HAD ALREADY BEEN WRITTEN AND PUT IT 

TOGETIffiR. 

WELL, AS IT TURNED OUT, THAT WAS NOT THE CASE. IS TIIAT 

RIGHT? 
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. 1 A AS IT TURNED OUT, SHE TESTIFIED FOR ME. 

2 Q AND SHE ACTUALLY TESTIFIED TO EVERYTIIING THAT YOU 

3 WERE TRYING TO KEEP OUT, OR YOUR ATTORNEYS AND YOU WERE 

4 TRYING TO KEEP OUT OF THI$ TRIAL? ISN'T THAT RIGHI? BY YOU NOT 

5 TESTIFYING AND INVOKING YOUR FIFTH AMENDMENT PRIvILEGE? 

6 A YES. 

7 Q OKAY. NOW, YOU'RE A PRETTY SMART GUY. RIGHT? 

8 A YEAH. 

9 Q I MEAN~ YOU'VE BEEN TO COLLEGE AND YOU'VE GOTIEN GOOD 

10 IT SCORES AND WE KNOW ALL THAT, IT'S A MATTER OF RECORD. I~ 

11 THATAFACT? YOUDON'THAVETOANSWERTHAT. 

12 BUT IF YOU HAD BEEN-TRYING TIllS CASE PRO SE OR BY 

13 YOURSELF; ACTING AS YOUR OWN ATTORNEY, WOULD YOU HA VB PUT 

14 HER ON THE STAND KNOWING THAT SHE WAS GOlNG TO~--

15 MR. SALTER: OBJECTION TO SPECULATION, YOUR HONOR. 

16 THE COURT: SUSTAINED. 

17 MR.. MATLOCK: I WITHDRAW TIIAT QUESTION. 

18 Q JUST A COUPLE OF COLLATERAL ITEMS AND I'LL LET YOU GET 

19 DOWN OUT OF THERE, JIM. FIRST OF ALL, YOU TESTIFIED ON 

20 EXAM1NATION ON MONDAY THAT YOUR BROTHER GA VB YOU $50,000 

21 OVER TIIE COURSE OF THE TIME YOU'VE BEEN ON DEATH ROW. IS 

22 THAT CORRECT? 

23 A YES, APPROXlMATEL Y. 

24 Q AND THAT WASN'T IN ANY WAY GIVEN TO YOU TO---
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:MR. SALTER: YOUR HONOR. IF COUNSEL COULD-- I MEAN, I'VE 

SHOWN SOME INDULGENCE. BUT IF COUNSEL COULD ASK H1M A 

QUESTION AND ALLOW HIM TO ANSWER. 

MR. MATLOCK: fiLL REPHRASE THE QUESTION, YOUR HONOR. 

MR SALTER: THANK YOU. 

YOU TESTIFIED THAT YOUR BROTHER GAVE YOU $50.000? 

YES, APPROXIMAlELY. 

WHAT WAS THE REASON FOR THAT? 

OUT OF IDS GOOD.,GRACES, BECAUSE HE LOVES ME. 

, ANY ULTERIOR MOTIVE? 

'BECAUSEHE:WANTEDTO. NO. IT WASN'T HANDED TOME AT 

, ONE'l1ME.:;m"'WASN'THANDEDTO'ME~WITH,STRINGS ATTACHED. IT 

W ASN'1tARR:ANGEOPRIORTO.:THEREWASN'T A CHECK WRITTEN 

PRIORTOTHATBAID PLEASE DO THIS. 'TIDS WAS GIVEN TO ME 

BECAUSE HE WANTED T9 GIVE IT TO ME. AND I WAS TOLD TO SPEND 

IT AS I SAW FIT. 

LET ME-JUST VERY BRIEFLY BACKUP TO THE CASCIO, DOCTOR 

CASCIO'S TESTIMONY. AFTER SHE TESTIFIED WHAT HAPPENED WITH 

REGARD TO DIALOG BETWEEN YOU AND YOUR ATTORNEYS? 

E:?CCUSE ME. 11M SORRY. 

OKAY. AFTER DOCTOR CASCIO CONCLUDED HER TESTIMONY. 

DID YOU HAVE OCCASION TO HA VB A DISCUSSION WITH YOUR 

ATTORNEYS REGARDING YOUR POSITION AND WHETHER OR NOT YOU 

WANTED TO DO SOME DAMAGE CONTROL. AS YOU MENTIONED ON 

MONDAY? 
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YES. TIIAT LmLE ROOM RIGHT THERE, OUTSIDE THE 

COURTROOM. 

MR. MATLOCK: THE RECORD REFLECTS-·· 

YES. 

NfR. MATLOCK: .--THAT THE WI1NESS IS POINTJNG TO-~ 

, AS MR:HAN:COCK SAID, MR. BOYD'S A PRETTY CALM PERSON. 

SO, I WOULDN'T ~ VB KNOWN HOW.UPSET HE WAS. BUT HANCOCK 

'AND I GOT ~TO EACH OTHER'S FACE. I MEAN; IT WAS HEATED. 

LIKE THAT? 

IT WASN'T PERSONAL,BUT IT WAS HEATED AND IT WAS 

331 

, , EMOTIONAL. THERE WAS CRYING,THERE WAS YELLING. AND FOR 

ALL I KNOW HE MAY HAVE BEEN ruST AS UPSET AT TONI CAS~IO. AT 

., THE TIME I WAS UPSET AT HIM. 

UH-fIUH. , ' 

I WASN'T REAL CONCERNED WITH WHO HE WAS UPSET WITH. 

DID YOU ASK TO TESTIFY? TO RESPOND TO mAT, TO 'REPLY TO 

THAT? 

I ALMOST DEMANDED. I ALMOST SAID, LOOK, THERE'S NO 

CHOICE NOW; I MIGHT AS WELL. I'VE GOT NOTHING TO LOSE. BUT I 

WAS ADVISED NOT TO., I WAS ADVISED THAT WHATEVER DAMAGE SHE 

HAD DONE,TOMMY POPE COULD OPEN THE DOOR TO SO¥E MORE. 

AND, YOU KNOW. YOU'RE ON TRIAL FOR YOUR LIFE AND YOU HA VB, 

, ARGUABLY, TWO OF 1HE BESTAITORNEYS IN SOUTH CAROLINA, IN 

THE UPSTATE OR ROCK HILL OR YORK COUNTY TELLING YOU THAT 

WE CAN LOOT THE DAMAGE BY LEAVING IT AS IS. WHAT DO YOU DO? 
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IN CONCLUSION, THOUGH, YOU WANTED TO TAKE THE STAND. 

yOU VEHEMENTLY PROTESTED~--

YES. 

-~THEIR. NOT ALLOWING YOU TO DO'SO? 

YES. 

MR.. MATLOCK: I HA VB NO FURTHER QUESTIONS. 

ANSWER D,EFENSE'S QUESTIONS. 

MR. SALTER: BEFORE WE BEGIN, I WOULD ASK FOR A FIVE 

9 MINUTE BREAK. WE'RE TRYING TO LOCATE SOME RECORDS 

10 PERTAINlNG TO VISITATION BY COUNSEL, TO SHOW THAT COUNSEL . 
. ' 11 vISITED MORE tHAN TEN HOURS. ' . 

. 12 .:. MR BROWN" WITHOUT OBJECtION; YOUR HONOR 

13 THE COURT: DO' YOU THI:NJ(-YOU'LL BE ABLE TO GET THAT 

14 DONE IN THE NEXT FEW MlNUTES? 

15 MR. SALTER: I WOULD HOPE SO,. YOUR HONOR. 

16 THE COURT:· ALL RIGHT., WE'LL TAKE A SHORT BREAK. 

17 MR, SALTER: IFNOT,I'LLruSTGOAHE~ANDPROCEED. 

18 . (WHEREUPON COURT WAS lNRECESS AT 3:55 P.M.) 

19 . COURT IN SESSION - 4:00 P.M. 

20 CROSS EXAMINATION BY MR. SALTER: 

21 Q MR. ROBERTSON, WHEN YOUR AITORNEYS ASKED YOU WHAT 

22 HAPPENED ON THAT LONG J1'.!ITIAL VISIT THAT YOU DESCRIBED 

23 EARLIER, THE ONE THAT YOU SAID LASTED ABOUT FOUR OR FIVE 

24 HqURS, YOU TOLD THEM WHAT HAPPENED. RIGHT? 

25 A YES. 
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Q YOU TOLD THEM THAT YOU COMMITIED THE CRIME. RIGHT? 

2 DID YOU NOT? 

3 A YES; 

4 Q AND YOU ALSO TOLD TIIEM ABOUT YOUR BACKGROUND, AS 

5 BEST THAT YOU COULD, PROVIDED THEM WITH AS MUCH 

6 lNFORMATION AS YOU COULD. RIGHT? 

7 A YES. 

s Q AND YOU CONTINUED TO DO THAT, DID YOU NOT? 

9 A YES. 

10 Q SO, YOU TOLD THEM EVERYTHlNG THAT YOU COULD THINK OF 

11 ABOUT YOUR FAMILY'S BACKGROUND AND MENTAL HEALTII 

12 HISTORY?· 

13 .A YES. 

14 Q NOW; AS I UNDERSTAND IT, YOU SAID YOU WANTED TO SEE TIIE 

15 PHYSICAL EVIDENCE, YOU WANTED TO SEE THE PHYSICAL EVIDENCE 

16 IN THIS CASE? 

17 A THAT IS TRUE. 

18 . Q SPECIFICALLY, I THINK YOU SAID yOU WANTED TO SEE THE BAT 

19 AND THE HAMMER? 

20 ·A I WAS- YES. I WAS-- I DIDN'T MEAN JUST THOSE TWO. I WAS 

21 JUST USlNG THOSE AS AN EXAMPLE. 

22 . Q WHY DID YOU WANT TO SEE THEM? 

23 A THAT'S WHAT'S GOING TO BE USED TO TRY ME. THAT WAS 

24 WHAT GOING TO BE USED TO DETERMINE MY FATE; 

25 Q WELL, YOU HAD ALREADY SEEN THEM BEFORE. HADNIT YOU? 
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IT WAB OFFERED TO ME BY TOMMY POPE. 

YOU HAD ALREADY SEEN THEM BEFORE, HAD YOU NOT? 

I SUPPOSE I HAD. 

WHEN YOU USED THEM ON YOUR PARENTS? 

I TAKE THE FIFTH. 
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MR. SALTER: YOUR HONOR, HASNT HE ALREADY WAIVED THAT 

NOW? 

THE COURT: BY ANSWERING THE PREVIOUS QUESTION? 

MR. SALTER: YES SIR. 

YES. WE'LL MAKE TIllS EASY. 

YOU---

THE COURT: LET'S CLEAR UP. LET'S CLEAR THIS UP. ASk THE 

QUESTION AGAIN, PLEASE. I DON'T THE RECORD ACCURATELY 

REFLECTS'cwHET:aER OR'-NOT THE QUESTION ANSWERED, AND IF SO, 

WHAT THE ANSWER WAS. 

YOU HAD PREVIOUSLY SEEN THE BAT AND THE HAMMER WHEN 

YOU USED THEM ON YOUR PARENTS. CORRECT? 

YOUR HONOR, I'M TAKING THE FIFTH TO THAT. I ADMIT THAT I 

CO:MMITIED THE CRIME, BUT NOT ~ECESSARIL Y IN THE MANNER THAT 

HE'S STATING. I HAVE NO PROBLEM TO ADMITTING TO THE CRIME, 

BUT TO THE MANNER THATHE'S STATING, THAT A BAT WAS USED, 

NECESSARILY, SPECIFICALLY, I TAKE THE FIFTH. 

.MR. SALTER: YOUR HONOR, I THINK HE'S WAIVED IT. 

MR. BROWN: BEG THE COURT'S INDULGENCE JUST ONE SECOND. 

(PAUSE) 
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. MR.. MATLOCK: YOUR HONOR, MY QUESTION, AS I RECALL. WAS 

A VERY GENERAL QUESTION'WITH RESPECT TO HA VlNG-- I DIDN'T GET 

INTO ANY SPECIFICS. I DIDN'T ASK ABOUT ANY BALL BATS OR 

HAMMERS OR ANYTHING LIKE THAT. I JUST ASKED A GENERAL· 

QUESTIONs DID YOU ASK TO REVIBW THE EVIDENCE AND IT WAS 

GENERALLY OUT THERE. THE BAT. AND HE ANSWERED . 

THE COURT: IS IT YOUR POINT THAT THE QUESTION MR. SALTER 

JUST ASKED IS NOT PROPERLY ASKED IN CROSS EXAMlNATION? 

MR. MATLOCK: NO. IT'S BEYOND THE SCOPE OF MY DIRECT· . 

EXAMINATION. 

THE COURT: WELL, I'M NOT GOING TO LIMIT-- TIllS IS NOT AS 

THOUGH THE-- I THINK THE QUESTION IS PROPERLY IN RESPONSE TO 

QUESTIONS THAT WERE ASKED ON DIRECT. BUT THE REAL-- .IF THAT'S 

YOUR OBJECTION, I OVERRULE THAT OBJECTION. 

BlIT THE REAL ISSUE IS, WHEN HE ANSWERED THE QUESTION A 

MINUTE AGO WHETHER OR NOT HE COMMITIED THE CRIMES, AND HE 

ANSWERED THE QUESTION YES, IS THAT A WAIVER OF HIS RIGHT TO 

REMAIN SILENT UNDER THE FIFTH AMENDMENT SUCH THAT I SHOULD 

ORDER HIM'TO ANSWER ALL SUBSEQUENT QUESTIONS RELATED TO 

THE CRIME. 

MR. MATLOCK: IF HE COMMITTED THE OFFENSE, THAT WAS THE 

QUESTION AND HE ANSWERED YES, THEN---

THE COURT: DID TIIE YOU COMMIT THE CRIME, OR SOMETHING 

LIKE THAT? 
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MR. SALTER: I ASKED WHETHER OR NOT HE TOLD IDS 

ATTORNEYS THAT HE COMMITTED THE OFFENSES. 

MR. MATLOCK: AND THAT WOULD BE A WAIVER OF HIS ENTIRE 

RIGHTS UNDER THE FIFIH AMENDMENT? I DON'T BELIEVE SO. 

THE COURT: THEN, SUBSEQUENTLY, THEN, HE SAID I DON'T 

HA VB ANY PROBLEM ADMITTING THAT I COMhlITITED THE CRIME. AND 

IT'S MY UNDERSTANDING THAT THERE IS NO SUCH TITING OF A 

PARTIAL WAIVER OF THE RIGHT TO REMAIN SILENT. IT IS EITHER A 

COMPLETE WAIVER OR IT IS A COMPLETE EXERCISE OF THAT RIGHT. 

NOW, MR. ROBERTSON~ YOU, OF COURSE, HAVE HAD YOUR 

RIGHT TO REMAIN SlLENT EXPLAINED ,TO YOU REPEATEDLY 

" THROUGHOut tHBIAST TEN-YEAAS. CORRECT?;' 

", YES. 

• 'THE.cbtJRT: AND YOU UNDERSTAND IT? 

YES. THE ONE POINT THAT I WAS MAKING IS THAT---

, , THE COURT: NO, I DIDN'T ASK YOU WHAT POINT YOU WERE 

MAKIN'G. I ASKED YOU WHETHER OR NOT YOU UNDERSTAND YOUR 

RIGHT TO REMAlN SILENT AND THE ANSWER IS YES. 

NOW, WHEN YOU ANSWERED THAT QUESTION A MINUTE AGO, 

YOU DIDN'T GET TRICKED INTO ANSWERING THAT QUESTION, DID 

YOU? 

NO. 

THE COURT: YOU CHOSE TO ANSWER THE QUESTION THAT YOU 

HAD COMMITTED THE CRIMES? 
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1 A YES, IN THE HOPES OF AVOIDING THE OTHER SIXTY-FIVE 

2 QUESTIONS THAT I PLEAD 1HB FlFTH TO--

3 TI:IE COURT: RIGHT. 

4 A ---THE OTHER DAY. 

-5 

6 

7 

8 

THE COURT: AND WHEN YOU ANSWERED THAT QUESTION YOU 

KNEW THAT YOU DID NOT HA VB TO ANSWER THE QUESTION BECAUSE 

. YOU HAD THE RIGHT TO REMAIN SILENT REGARDING THE C~ 

ITSELF AND ALL THE FACTS AND CIRCUMSTANCES SURROUNDING THE 

9 

10 

_ CRIME. ANYTHING THAT MIGIIT TEND TO INCRIMINATE YOU, YOU 

KNEW THAT YOU DIDN'T HAVE TO ANSWER THOSE QUESTIONS, DIDN'T 

11 YOU? 

.12 A YES, EVEN THOUGH MY ATTORNEYS lNCR1MINATED ME. THE 

13 RIGHT TO SELF-INCRIMINATION WENT OUT THE DOOR WHEN THEY 

14 BOTH TESTIFIED THAT I TOLD THEM SO. ALL I DID IS REPEAT THAT 

15 . YES, I TOLD MY ATIORNEYS---

16 THE COURT: THAT'S ENOUGH. I DIDN'T ASK YOU THAT. 

17 . A -I'M SORRY. 

-18 THE COURT: DOY'ALLHAVE-- THE STATE'S POSITION IS THAT 

19 HE WAIVED HIS RIGHT TO REMAlN SILENT. AND I SUPPOSE THE 

20 REQUEST IS THAT I ORDER HIM TO ANSWER THESE QUESTIONS? 

21 MR. SALTER: YES S~ YOUR HONOR. 

22 MR. MA1LOCK: YOUR HONOR, I UNDERSTAND THERE'S A LEGAL 

23 PRWCIPLE THAT--

24 TIrE COURT: I'M JUST ASKING. I'M ASKING FOR YOUR 

25 RESPONSE. I MEAN, THERE'S A LOT OF LAW THAT I DON'T KNOW OFF 
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THE TOP OF MY HEAD, AND THERE'S A LOT OF LAW THAT I THINK I 

KNOW OFF THE TOP OF MY HEAD. BUT lliAT'S ONE THAT I'M NOT 

ABSOLUTELY POSITIVE I KNOW. AND BEFORE I JUMP RlGRT OUT AND 

RULE ON IT, I WANT TO HEAR WHAT Y'ALL HAVE TO SAY. 

MR. BROWN: YOUR HONOR, I WOULD SUBMIT TO YOU THAT DUE 

TO THE BIFURCATION OF THE DEATH PENALTY CASE, THAT HE HAS . 

NOT WAIVED IllS FIFTH AMENDMENT RIGHT~ BECAUSE, AS I TOLD YOU 

EARLY ON, EVEN THOUGH I DON'T WAIVE MY RIGHT TO GO BACK INTO 

THAT PHASE, WE' HA VB NO QUALMS IN TllS POST CONVICTION RELIEF 

AS TO A NEW TRIAL, POSSIDL Y AS TO A NEW SENTENCING HEARING. 

THE FACT THAT HE DID TIIE CRIME AS TO THE GUILT PHASE I 

THiNKIs ,.(WASH:AS TbMrtIGATION AND AGORA VATION, I THINK HE 

womb HAVE'A~ FIFTfI AMENDMENT lUOHTntERE DUE TO THE 

HEINOUS NATlrRE :OF THE ALtEGATION OF THIS CRIME. AND ITHINK. 
.-

HE HAS CHOSEN NOW TO ASSERT HIS FIFTH AMENDMENT RIGHT AS TO 

THE AGGRAVATION, TIIEAGGRAVATED CIRCUMSTANCES OR THE 

MITIGATING CIRCUMSTANCES OF THAT CRIME. AND I THINK HE 

WOULD ALSO HA VB A FIFTH AMENDMENT RIGHT AS to THAT PHASE 

OF THE TRIAL, OR THE ALLEGATIONS. 

MR. MATLOCK: AND IF I MAY, YOUR HONOR, JUST VERY 

BRlEFL Y. YOU WERE ASKING IF HE UNDERSTOOD HIS FIFTH 

AMENDMENT RIGHTS. I THINK IT'S PATENTLY OBVIOUS FROM HIS 

ANSWER THAT HE DIDN'T UNDERSTAND HIS FIFTH AMENDMENT 

RIGHTS WHEN HE RESPONDED TO THAT QUESTION. HE WAS GOING ON 

THE PREMISE THAT HIS AITORNEYS HAD ALREADY WAIVED illS FIFTH 
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AMENDMENT RIGHTS. HE HASN'T AFFIRMATIVELY WAIVED IDS 

RIGHTS OR BEEN ADVISED OF IDS RIGHTS IN TIDS PARTICULAR 

QUESTION. ~O.I DON'T THINK HE'KNOWINGLY AND WILLINGLY 

WAIVED HIS RIGHT BY ANSWERlNG mAT QUE~TION. 

339 

MR. BROWN:' I MEAN, AN ANALOGOUS SITUATION, YOUR HONOR, 

WOUID BE, LIKE, YES. 1 COMMITIED THE CRIME; HOWEVE~ I MAY 

.. HA VB SOME AFFIRMATIVE DEFENSES SUCH AS SELF-DEFENSE. 

INSANITY. MENTAL ILLNESS, ET CETERA.' I DON'T TIIINK HE'S WAIVED 

HIS FIFTH AMENDMENT RIGHT IN MITIGATION AND AGORA VATION. 

THE COURT: ALL RIGHT. IF YOU 'WANT TO CONTINUE ASKING 

HIM QUESTIONS ON ANOTHER LINE, YOU MAY. AND I WILL RULE 

,WHEN I GET READY .. 

MR.. SALTER: YES SJRYOURHONOR. VERY BRIEFLY, THEN. 

YOU TESTIFIED ON DmECT EXAMINATION THAT YOUR 

ATTORNEY MET wrm YOU,AND IMMEDIATELY ORDERED YOUR 

BV ALUATION BY DOCTOR McKEE. THE STATE'S EXPERT? 

YES. I'M ALMOST~- I CANNOT-- I CAN STILL SEE IT. STANDING IN 

THE HALLWAY FOR ABOUT A MINU'FE AND A HALF OR TWO. I MAY BE 

WRONG. IT MA Y HA VB BEEN MR. MORTON, BUT I'M ALMOST POSITIVE. 

AND i BELIEVE THEY TOLD YOU THAT YOU HAD AN OPTION; YOU 

COULD EITHER TALK AND TELL THE TRUTH, OR DON'T TALK AT ALL 

AND IT'S OVER. IS THAT RIGHT? 

THEY TOLD MB--. 

IS THAT---
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1 A --~ THAT I HAD TO COOPERATE; THAT I HAD TO TELL IDEM 

2 EVERYTHING. 

3 Q SO TIIEY COULD PRESENT A MENTAL HEALTH DEFENSE. IS TRA T 

4 RIGHT? 

5 A OTHERWISE, EVERYTHING THAT WE HAD PUT TOGETHER IN 

6 MENTAL HEALTH WAS OUT .. 

7 Q AND YOU CHOSBTO GO AHEAD AND TALK TO HIM? AFTER THEY 

g. MADE TIllS EXPLANATION TO YOU, YOU CHOSE TO GO AHEAD AND 

9 TALK TO HIM? 

10 A AFTER THE ADVICE I WAS GIVEN~ YES, I CHOSE TO TALK TO HIM. 

11 Q NOW, I BELIEVE YOU SAID YOU HAD CHANGED YOUR VIEW ON 

12 PLEADING CAPITAL MURDER .AF'l'ER:tjjscussroN's:WITH SEVERAL 

, : 13 -,,'PEOPLE wHOriAvE PLEAD:hiliLTY'TOCAPrtAL MURDER? IS mAT 

14 RIGHt? ' " 

15 A I JUST BELIEVE THAT 1-- I BECAME-- I UNDERsTOOD MORE 

16 ABOUT CAPITAL MURDER A LITTLE LATER ON. 

17 Q . ',' AFTER TALK.ING TO PEOPLE LIKE MICHAEL PISSARO? 

18 A I BELIEVE HE WAS ONE. 

19 Q ylALL WERE FRIENDS, WEREN'T YOU? 

20 A OH. WELL, YES, THA TIS UNQUESTIONABLE. 

21 Q WHO ELSE? 

22 A SPECIFIC NAMES, I DONIT REMEMBER. I DO REMEMBER HEARING 

23 THAT YOU COULD SUv1PL Y, YOU KNOW. YOU COULD PLEAD GUILTY. 

24 AND AFTER YOU PLEAD GUILTY. ASSUMING THAT THE JUDGE 

25 ACCEPTED YOUR PLEA. TIIAT YOU COULD EMPANEL A JURY OR ASK 
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THE JUDGE TO DECIDE ON SENTENCING, YOU KNOW. ONE OF THE TWO. 

BUT PRIOR TO THIS, l JUST ASSUMED IF I PLEAD GUILTY I WAS ON THE 

ROPES FOR WHATEVER SENTENCE THE PROSECUTOR ASKED FOR, OR IT 

COULD BE NEGOTIATED RIGHT THAT MINUTE IN COURT. 

AND YOUR AITORNEYS NEVER TOLD YOU ANYTHING 

DIFFERENT? 

NO .. 

WITH RESPECT TO YOUR REQUEST TO TESTIFY AFTER MS. 

CASCIO HAD TESTIFIED, WHAT DID YOU WANT TO TESTIFY TO? 

. I WANTED TO·TAKE THE SUBSTANCE OF WHAT SHE SAID AND 

PUT IT BACK IN CONTEXT. 

THE SUBSTANCE OF WHAT SHE SAID. THE SUBSTANCE OF WHAT 

SHE SAID WITH RESPECT TO YOUR FAMIL Y'S MENTAL HEALTH 

HISTORY, OR THE SUBSTANCE OF WHAT CAME OUT THROUGH HER 

EXAMINATION AND CROSS EXAMINATION CONCERNING THE CR.Th1E? 

THE SUBSTANCE. OF HER REPORT~ OF WHAT SHE WAS HIRED TO 

DO. 

BUT WHEN YOU SAID SUBSTANCE OF WIJAT SHE WAS HIRED TO 

DO, DO YOU WANT TO CLARIFY WHAT TIIE INFORMATION SHE 

RELATED CONCERNING YOUR FAMILY'S PAST AND lv.IENTAL HEALTH 

HISTORY OR WHAT INFORMATION THAT CAME OUT CONCERNING THE 

CRIME, OR BOTH? 

PRIMARILY THE HISTORY OF THE FAMILY. I WANTED TO BE THE 

ONE-- I W ANTED,'YOU KNOW) I WANTED TO MAKE IT CLEAR THAT I 

WAS LIVING IN THAT HOUSE. I KNEW WHAT HAPPENED, YOU KNOW. 
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THAT THE JURY WOULD HEAR IT OUT OF MY MOUTH. mAT THEY 

WOULD HEAR. YOU KNOW~ THE NIGHT THAT DAD DANGLED ME OVER 

THE BALCONY. THAT THIS WASN'T JUST HEARSAY OR THIS WASN'T~ 

JUST DIDN'T COME THROUGH ME TALKING TO ONE EXPERT OR 

ANOTHER EXPERT OR WHATEVER. 

JIM GLAD YOU SAID THAT. YOU TOLD EACH OF YOUR EXPERTS 

AS MUCH INFORMATION AS YOU COULD ABOUT YOUR MENTAL 

HEALTH HISTORY. CORRECT? INCLUDING YOUR F AMIL Y'S? 

YEAH. I MEAN, I'M NOT A MEDICAL PROFESSIONAL, BUT, YES, AS 

MUCH AS I KNEW OF THE SITUATION. , 

NOT JUST MS. CASCIO, ---

: YWHOWAs:BEIN<fTREATED; -- ' ' 

,-;: --"-BBTTiIB'OT:a:ER EXPERtS:AsWELL? " 

" 'YES. 

'MR. SALTER: YOUR HONOR, OTHER THAN MY OTHER 

QUESTIONS, I TmNK. WE'RE BACK RIGHT WHERE WE WERE. 

THE COURT: WELL, rLL TELL YOU WHAT I'M GOlNG TO DO. 1 AM 

NOT GOING TO GRANT YOUR MOTION AT TIllS TIME. I AM NOT 

SATISFIED THAT BY ANSWERING THE QUESTIONS THAT HE ANSWERED 

THAT THAT CONSTITUTES A KNOWING AND VOLUNTARY AND 

INTELLIGENT W AlVER OF HIS RIGHT TO REMAIN SILENT. AND SO, I 

WILL NOT ORDER HIM AT THIS TIME TO ANSWER ANY FURTHER 

QUESTIONS. 

HOWEVER, ACKNOWLEDGING TIIAT THIS IS A COMPLICAJED 

AREA OF LAW TRA T NONE OF US CAN RECITE OFF THE TOP OF OUR 
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HEADS~ YOU MAY GET BACK TO YOUR OFFICE AND DECIDE 1lIA T YOU 

WANT TO RENEW YOUR MOTION IN WRl'TIN'G WITH SONIE LAW TO 

. BACK IT UP, AND I'LL BE HAPPy TO ENTERTAIN 1HAT MOTION IF YOU 

. DO, GIVING DEFENSE, GIVING APPLICANT'S COUNSEL A CHANCE TO 

RESPOND. AND THEN I WILL RULE. AND IF I DECIDE AT THAT TIME TO 

GRANT YOUR MOTION, WE'LL RECONVENE AND YOU CAN ASK THOSE 

QUESTIONS. 

MR. SALTER: THANK YOU, YOUR-HONOR. I APPRECIATE THAT. 

JUST TWO MORE QUESTIONS. 

AS I UNDERSTAND YOUR COMPLAINT CONCERNING COUNSEL'S 

HANDLING OF MS. CASCIO. IT'S BECAUSE OF THE INFORMATION THAT . 

YOU IMPARTED TO HER WAS RELAYED TO THE JURY. RIGHT? 

YES. 

AND YOU SAID IN YOUR PREVIOUS TESTIMONY THAT YOU WERE 

TRUTHFUL WITH ALL THESE EXPERTS. CORRECT? 

YES. I WAS TOLD TO BE; 

SO. IN ESSENC~. WHAT YOU'RE COMPLAINING ABOUT IS THAT 

COUNSEL WAS INEFFECTIVE FOR FAILmG!O SUPPRESS THE TRUTH. IS 

THAT CORRECT? IS THAT WHAT YOURCOMPLAlNT IS? 

NO. IT'S MORE THAT---

MR. MATLOCK: YOUR HONO~ I OBJECT. THAT'S A STOP BEATING 

YOUR WIFE QUESTION. 

THE COURT: I THlNK THAT REALLY THE QUESTION THAT YOU 

ASKED IS MORE OF A LEGAL QUESTION AND 11M GOING TO SUSTAIN 

THE OBJECTION. 
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MR. MATLOCK: THANK YOU, YOUR HONOR. 

2 MR. SALTER: YOUR HONOR, I DON'T HA VB ANY FURTHER 

3 QUESTIONS, BUT I DO BELIEVE THERE'S BEEN A STIPULATION JILL BE 

4 ALLOWED TO INTRODUCE VISITATION RECORDS DURING THE TIME 

5 THAT MR. ROBERTSON W AS INCARCERATED FROM THE TIME HE WAS 

6 INCARCERATED UNTIL THE TIME OF TRIAL. 

7 MR. BROWN: CERTAlNL Y NO OBJECTION, YOUR HONOR. 

8 'THE COURT: ALL RIGHT. 

9 MR. MATLOCK: I HAVE NO FURTHER QUESTIONS. 

10 THE COURT: NOW, IN WHAT TIME FRAME DO YOU ANTICIPATE 

11 THESE VISITATION RECORDS COMING IN? WELL, FIRST OF ALL, ANY 

12 

13 MR. MATLOCK: NO, YOUR HONOR. " 

14 ',j "'THE COURT: 'ALL RIGHT.' MR. ROBERTSON, YOU cAN SlEP 

15 DOWN; 

16 WE'RE STILL LOOKING FOR YOU ALL TO CLEAR UP THE 

17 QUESTION OF TIffiSE NOTES. 

18 MR. SALTER: YES SIR. 

19 TIlE COURT: AND THEN YOU MIGHT INTRODUCE SOME 

20 VISITATION RECORDS. 

21 ' MR. SALTER: YES SIR. 

22 THE COURT: OTHER THAN THOSE TWO THINGS, IS'THERE GOING 

23 TO BE ANY FURTHER EVIDENCE? 

24 MR. SALTER: YOUR HONOR, I JUST SPOKE TO'OTHER COUNSEL 

25 ABOUT THIS. THESE ARE THE YORK COUNTY DETENTION RECORDS. 
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COUNSEL DOES NOT OPPOSBME SUPPLEMENTING THEM WITH THE 

seDe VISITATION RECORDS THAT MAY BE AVAILABLE. 

MR. BROWN: I HAVE THE VISITATION BY:MR. HANCOCK AND MR. 

BOYD AND ANYBODY CONNECTED WITH THEM IN THIS TRIAL. AND 

THERE IS NOT OBJECTION TO THAT. 

THE COURT: ALL RIGHT. 

(WHEREUPON VISITATION NOTES WERE MARKED AS DEFENDANT'S 

EXIDBIT NUMBER EIGHT AND ADMIITED INTO EVIDENCE WITHOUT 

OBJECTION) 

MR. BROWN: YOUR HONO~ I WOULD ALSO LIKE TO STIPULATE 

THAT UPON RECEIPT OF DOCTOR CASCIO'S NOTES, WHEREVER THEY 

MAYBE, THAT THEY WILL BE MADE PART OF THE RECORD. 

. MR. SALTER: THAT'S-CORRECT, YOUR HONOR. 

THE COURT: WELL, ADDRESSING THOSE TWO QUESTIONS: I 

DON'T THlNK THAT THE PRECISE AUTHENTICATION OF THIS UNKNOWN 

. SET OF NOTES FROM DOCTOR CASCIO IS REALLY ALL THAT· 

IMPORTANT. WHAT'S IMPORTANT IS THE NOTES THAT WE KNOW ARE 

DOCTOR CASCIO'S AND WE KNOW THAT THOSE NOTES WERE CREATED 

ON OR BEFORE DECEMBER 7, 1998. AND I THINK THAT'S ALL THE 

INFORMATION THAT 1 NEED REGARDING THOSE NOTES. 

¥' ALL MIGHT WANT TO CLEAR THAT UP JUST TO CLEAR IT UP. 

Bur I DON'T THINK THAT STANDS IN THE WAY OF ME RULING ON TIlE 

ISSUES REGARDlliG DOCTOR CASCIO. 

MR. BROWN: YES SIR. AND I UNDERSTAND ... I MEAN: I THINK THE 

RECORDS ARE FULL OF 'WHAT OCCURRED. 
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THE COURT: BUT DO YOU DISAGREE WITH THAT? 

MR. BROWN: NO SIR, I DO NOT. 

THE COURT: WELL, LET ME-~;. 

MR. BROWN: I DON'T KNOW IF COLUMBIA MAY WANT TO SEE 

THEM. 

TIlE COURT: AS FAR AS THE VISITATION RECORDS, FRANKLY, 

THOSE ARE NOT GOlNG TO AFFECT MY RULING ON THE CLAIM" 

"REGARDING FAILURE TO VIS~T WITH MR. ROBERTSON LONG ENOUGH 

BEFORE TRIAL. BUT YOU MIGHT WANT TO-~ AND I- REALL Y"-

LET ME JUST ASK TIDS QUESTION: WHAT EVIDENCE REGARDING 

THAT CLA1.M- YOU MADE 1HE CLAIM THAT MR. BOYD AND MR. . 

HA.:N'cock DD) NOt SPEND ENOUGHTIMEVISrTING Wrrn MR. 

ROBER:TSONBEFORE TRiA.L iN ORDER TO FuLLY AND COMPLETELY 

PREPARE FOR TRIAL. " 

NOW, MR. HANCOCK TESTIFIED THAT THEY ACCOMPLISHED 

THAT-- tHAT THEY SAW TInS CASE AS A MITIGATION CASE. AND 

THAT THEY FELT THAT THE WAY TO GAIN ALL OF THE INFORMATION 

THAT THEY SHOULD GAIN FROM MR. ROBERTSON WAS THROUGH THE 

EXPERTS. AND tHAT IF YOU ADD IN THE TIME THE EXPERTS SPENT 

WITH HIM TO THE TIME THAT THE LA WYERS SPENT WITH HIM, THAT 

THAT WOULD BE AMPLE AMOUNT OF TIME. 

THAT'S ONE RESPONSE. TH~T'S ON THE FIRST PRONG OF 

STRICKLAND. BUT ON THE SECOND PRONG'OF STRICKLAND WHAT 

EVIDENCE IS TIIERE IN 1B1S RECORD, IN THIS PCR TRIAL, THAT 

COUNSEL COULD HAVE DONE ANYTHING DlFFERENT DURING EllliER 
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1 THE GUILT OR PENALTY PHASE OF THE TRIAL, IF THEY HAD SPENT 

2 MORE TIME WITH MR. ROBERTSON BEFOREHAND? 

3 MR. BROWN: YOUR HONOR, THE ONLY EVIDENCE IS FROM THE 

4 APPLICANT HIMSELF. 

5 THE COURT: AND WHAT IS TIIAT? 

6 MR.. BROWN: IWASASKEDTORAISETHAT. THEREISNOT 

7 ENOUGH TIME. WE HA VB NOT HAD ENOUGH TIME TO MAKE A FORMAL 

8 DECISION ABOUT WHAT ROUTE TO TAKE ON IDS DEFENSE, ET CETERA; 

9 WHAT ISSUES TO RAISE, THE GUILTY BUT MENTALLY ILL. AND THAT 

10 WOULD JUST BE SOLELY ON PROFFER BY THE APPLICANT, YOUR 

11 HONOR. 

12 THECOURT: WAlT A MINUTE, NOW. 

13 MR. BROWN: AND YOUR HONOR, I DON'T REMEMBER WHAT THE 

14 EXACT TESTIMONY WAS, BUT THAT WOULD BE THE SOLE PROFFER, IF 

15 IT DID EXIST. I UNDERSTAND WHAT THE COURT--

16 THE COURT: WAS IT THEY WOULD HA VB LEARNED MORE ABOUT 

17 IDS MENTAL CONDITION? 

IS MR. BROWN: NO SIR. HE WOULD HA VB HAD Iv,10RE INPUT INTO 

19 THE ROUTE, THE STRATEGY THAT THEY TOOK IN 'IRIS TRIAL, IS MY . 

20 UNDERSTANDING FROM MR. ROBERTSON. 

21 THE COURT: THAT HE WOULD HA VB HAD MORE? 

22 MR. BROWN: YES SIR. FOR WHAT IT'S WORTII, YOUR HONOR. 

23 TIm COURT: SO, TEAT'S THE ONLY POSITION THAT THE 

24 APPLICANT TAKES HERE AS TO HOW COUNSEL'S PERFORMANCE MEETS 

2S THE S1RICK"-, TIlE SECOND PRONG OF THE STRICKLAND TEST AS TO 
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THE FAILURE TO VISIT WITH HIM ENOUGH BEFORE TRIAL. IF THEY DID 

GET TO VISIT WITII HIM MORE) THEN ROBERTSON WOULD HAVE HAD A 

BETTER OPPORTUNITY TO WEIGH IN ON THE STRATEGIC DECISIONS 

,THAT THE LAWYERS HAD TO MAKE DURING THE COURSE OF THE 

TRIAL. 

MR. BROWN: AND THE OPTIONS AV AlLABLE TO HIM) YOUR 

HONOR. AND I WOULD PROFFER THAT TESTIMONY FOR WHATEVER 

THE COURT DEEMS THE VALUE, FOR TIm SOLE TESTIMONY PRESENTED 

IN HIS OWN BEHALF. WE HAVE NO OTHER EVIDENCE. 

THE COURT: WELL, Y'ALL COME BACK HERE IN THE HALL JUST A 

MINUTE, PLEASE, AND LET'S CHAT. 

(WHEREtrPON A CONFERENCE BETWEEN THE COURT AND 

"COuNSEL tooK ptACE OUTSIDEOF'THE COURTROOM AT 4:25 P.M.) 

. COlrn.TIN SESSION - 4:30 P,M. 

THE COURT: NOW, AS FAR AS·· NOW, AT THE BEGINNING OF 

THIS TRIAL. I GOT YOU ALL 1:0 LIST THE INDIVIDUAL CLAIMS FOR 

RELIEF THAT YOU WANTED TO MAKE. AND YOU DID THAT AND WE 

. DISCUSSED IT. AND I'VE MADE NOTES OF THEM; rVE GOT THEM ALL 

HERE. 

IS THERE ANY WAY IN WHICH YOU WANT TO SuPPLEMENT YOUR 

CLAIMS BASED ON TESTIMONY WHICH CAME OUT OR ANYT:EIrnG THAT 

HAPPENED DURING THE COURSE OF THE TRIAL? 

MR. BROWN: NO SIR. 

THE COURT: WHAT 1-- ,OF COURSE, WE DIDN'T WORK MONDAY 

MORNING OR TUESDAY MORNING OR THIS MORNING. AND DURING 
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·1 THOSE BREAKS I WAS ABLE TO SPEND A LOT OF TIME REVIEWING THE 

2 TRANSCRIPT OF THE TRIAL. AND BETWEEN MY LAW CLERK AND ME, 

3 WE HA VB, I BELIEVE, REVIEWED EVERYTffiNG THAT YOU ALL ASKED 

4 ME TO REVIEW, ANP EVERYTHING THAT I NEEDED TO REVIEW FROM 

5 THE TRIAL TRANSCRIPT. AND I AM PREPARED RIGHT NOW TO RULE ON 

6 EVERY ISSUE EXCEPT FOR THE CASCIO ISSUE. AND I WOULD LIKE TO 

7 DISCUSS THAT A LITTLE BIT. 

8 AND IF I FEEL PREPARED TO-~ I WOULD LIKE TO GO AHEAD AND 

9 RULE ON EVERYTHING EXCEPT CASCIO, DISCUSS CASCIO NOW. AND 

10 THEN IF I FEEL READY TO RULE, 1 MAY GO AHEAD AND RULE ON THAT 

11 AS WELL. 

12 ANY OBJECTION? DOES EVERYBODY FEEL PREPARED TO DO 

13 THAT NOW? 

14 MR. SALTER: YES SIR, YOUR HONOR. 

·15 MR. BROWN: YES SIR.. 

16 THE COURT: ALL RIGHT. T.HERE ARE A COUPLE OF THINGS, 

17 MAYBE QUESTIONS I WANT TO ASK FIRST. 

18 ONE OF THE THINGS THAT YOU MENTIONED, OR, TWO OF THE 

19 THINGS THAT YOU MENTIONED WERE mE, WHEN YOU WERE LISTING 

20 YOUR CLAIMS. WERE THE CROSS EXA1v:fINATION OF SKIP MEYER AND 

21 THE CROSS EXAMINATION OF MEREDITH MOON. 

22 NOW, I DON'T REALLY RECALL THOSE CLAIMS BEING 

23 ADDRESSED DURING THE COURSE OF THIS TRIAL. AND ALSO. I DON'T' 

24 RECALL ANYTHING BEING ADDRESSED DURING THE COURSE OF TIllS 
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TRIAL REGARDING HOW THOSE CROSS EXAMINATIONS COULD HAVE 

2 BEEN CONDUCTED DIFFERENTLY. 

3 MR. BROWN: YOUR HONOR, IF I MAY? 

4 THE COURT: YES SIR. 

5 MR.. BROWN: AS TO MR. MEYER, VERY BRIEFLY, DURING THE 

6 LONGER QUESTIONING THAT I HAD l"OR MR. HANCOCK AND MR. BOYD, 

7 I PULLED OUT THE FACT TRA T MR. MEYER HAD COUNSELED 

8 EVERYONE IN THIS FAMILY: TERRY. EARL, JIMMY, AND CHIP. 

9 ON CROSS EXAMINATION THE MITIGATION PHASE, MR. 

10 HANCOCK CALLED HIM AS A DEFENSE WITNESS. THE ONLY THING HE 

11 WENT lNTO ON DIRECT WAS ABOUT TERRY'S PSYCHOLOGICAL 

- 12 --PROBLEMS; AN"rYlTS' IN THE RECORD, YOUR HONOR. MR. MEYER'S 

13 NOTES ARE THE IN RECORD. 

14 HE ALSO COUNSELED EARL AND HE ALSO COUNSELED CHIP. 

15 AND I THINK mOSE WOULDHA VB BEEN SALffiNT TO THE DEFENSE IN 

16 SHOWwG, FOR LACK OF A BETTER TERM, HOW DYSFUNCTIONAL THIS 

17 FAMILY W A13. AFTER THE GUlLT PHASE, THEY BECAME THIS OZZIE 

18 AND HARRIET NELSON. 

19 THE COURT: ALL RIGHT. 

20 MR. BROWN: I DIDN'T GO INTO ANY DETAIL ABOUT IT, YOUR 

21 HONOR AND THAT'S WHY I PUT TIlE RECORDS IN EVIDENCE. BUT 

22 THAT WAS TOUCHED ON BY BOTH THE ATIORNEYS. 

23 THE COURT: OKAY. 

24 MR. BROWN: AND THE.ONL Y THING HE BROUGHT OUT WAS 

25 TERRY'S RECORDS. HE DIDN'T TOUCH ON EARL'S AND ALL THE 
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1 PROBLEMS HE HAD, MUCH LESS CHIP, AND ALL THE PROBLEMS HE 

2 HAD. 

3 THECOURT: OKAY. NOW ABOUT MOON? 

4 MR. BROWN: YOUR HONOR~ mE ONLY THING I HAD ON MOON 

5 WAS THE NOTES TIIAT I ASKED MR. BOYD ABOUT WHERE SHE WANTED 

6 FIFTY GRAND. OBVIOUSLY, THAT WAS FROM THE NOTES. I DON'T 

7 KNOW IF THEY'RE GOING TO. BE IN THE NOTES THAT WE FlND. I THINK 

8 THAT'S SALIENT. BUT 9ERTAINL Y, WHEN IT'S THE STATE'S STAR 

9 WITNESS, THE FACT THAT SHE WANTED FIFTY GRAND TO KEEP HER 

10 MOUTH SHUT WOULD GO TO HER CREDIBILITY. 

11 THE COURT: IS mERE ANY EVIDENCE THAT MR. BOYD AND MR 

12 HANCOCK KNEW OF THIS BEFORE, OR DURJNG THE TRIAL? 

13 MR.. BROWN: YOUR HONOR, AGAIN, GOING BACK TO THE 

14 PROBLEM WITIt MS. CASCIO, OR, DOCTOR CASCIO'S NOTES. r THOUGHT 

15 . mOSE WERE HER NOTES. THEREFORE; THAT'S WHY I RELIED ON mAT 

16 AS LISTING THAT AS ONE OF THE TIIINGS. BECAUSE IN THOSE NOTES 

17 IT SAYS THAT MS. MOON WILL KEEP HER MOUTH SHUt FOR $50.000. 

18 wmCH I T~CLEARLY, GOES TO HER CREDIBILITY ON CROSS 

19 EXAMINATION AND SHE WAS NOT ASKED THAT. 

20 NOW. IF IT'S IN THE NOTES- THAT'S WHY ITHlNK THE COURT 
\ 

21 WILL NEED DOCTOR CASCIO'S NOTES. I TIIJNK THAT WOULD BE AN 

22 IMPORTANT FACTOR: 

23 THE COURT: IS TIffiRE EVIDENCE THAT CASCIO TALKED TO 

24 MOON? 

25 MR. BROWN: NO SIR. 
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ABOUTTIDS? 

352 

MR. BROWN: I GUESS BACK DOOR IT THE SAME WAY HE DID ON 

CROSS EXAMINATION. DID HE TELL YOU THIS, DID HE TELL YOU THIS, 

DID HE TELL YOU THIS, DID HE TELL YOU TIllS? WELL, TIIEY COULD 

HA VB BROUGHT OUT DID HE TELL YOU TIllS ON RE-DIRECT. 

TIIE COURT:' WELL, WAIT A MINUTE. HOW WOULD MS. CASCIO 

HA VB KNOWN THAT MS. MOPNSAID THIS IF SHE NEVER MET WITH MS. 

MOON? 

MR. BROWN: SHE DIDN'T, YOUR HONOR. 

THECOURT: WELL,HOW WOULD SHE ... ? 

',';, MR' BROWN: 'r'tioNT'mow IF'SHE COULD HA VB. I DON'T IF IT 

,; CbuLri 'HAVEC6ME:'lNEVIDENcE.",iM~N(nSA YING IT'S A STRONG--­

': tHE COURT: SO, YOU'VE' GOT AN ENTRY IN THAT APPLICANT'S 

ExHIBiT SEVEN THAT SAYS SOMETHING IN REFERENCE TO MS. MOON 

WILL KEEP HER MOUTH SHUT FOR $50,000? ' 

MR. BROWN: YES Sm.. 

THE COURT: AND AT TIDS POINT IN TJ.M:E YOU HA VB NO IDEA 

WHERE THAT CAME FROM? 

MR. BROWN: NO SIR. 

THE COURT: OR HOW THAT COULP HA VB BEEN BASED'ON 

SOMETHING MS. MOON SAID? 

MR. BROWN: NO SIR. 
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I THECOURT: OKAY. FOR ALL WE KNOW, THATCOULDBEA 

2 STATEMENT THAT ROBERTSON MADE TO HER SAYING SHE'LL 

3 PROBABLY KEEP HER MOUTH SHUT IF SOMEBODY GIVES HER $50,000? 

4 MR. BROWN: IT COULD HA VB VERY WELL BEEN, YOUR HONOR. 

s BUT I FELT THE NECESSITY TO RAISE IT ruST 1N CASE THERE'S SOME 

6 VALIDITY TO IT. 

7 ·THE COURT: OKAY. 

8 MR. BROWN: THATIS WHY I DIDN'T BELABOR TIlE POINT WITH 

9 MR.-- I THINK I HAD TWO QUESTIONS IN THE WHOLE THING. I ASKED 

10 MR. BOYD TWO QUESTIONS ABOUT TIIAT. 

11 THE COURT: OKAY. NOW, YOU MENTIONED AT TIIEBEGlNNING 

12 THAT THERE WAS, THATYOUMIGIITBRINGUPSOME11llNG 

13 REGARDING A JUROR THAT YOU BELIEVE SHOULD HA VB BEEN 

14 INSTRUCTED. 

15 MR. BROWN: THAT DIl? NOT PAN OUT, YOUR HONOR. 

.. 16 THE COURT: ALLRlGHT. SO, YOUVEABANDONED THAT? 

17 MR.BROWN: rVEABANDONEDTIIAT. 

IS THE COURT: AND ONE OTHER CLAIM THAT I DID NOTSEE. 

19 WELL, ACTUALLY I WANT YOU TO ~LAIN THIS: YOU MENTIONED 

20 THAT YOU DIDN'T THINK DEFENSE COUNSEL PROPBRL Y HANDLED THE 

21 STATE'S MENTAL BV ALUATION OF MR. ROBERTSON. EXPLAIN THAT. 

22 MR. BROWN: BASED ON WHAT MR. ROBERTSON TOLD ME, AND 

23 - AS HE TESTIFIED HERE TODAY, THIS IS MY RECOLLECTION OF THE 

24 lESTIMONY AT ISSUE, YOUR HONOR: HE WAS TOLD TO TELL THEM 

25 ALL. MR. BOYD, IBELIEVE, TESTIFIED TODAY THAT HE TOLD illM -
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1 AND rMPARAPHRASING HERE - HE TOLD MR. ROBERTSON IN IDS 

2 INTERVIEW NOT TO DISCUSS THE CRIME. AND THAT WOULD BE THE 

3 . EVIDENCE ON THAT, YOUR HONOR. 

4 • THE COURT: SAY THAT AGAIN, PLEASE. 

S MR. BROWN: MR. ROBERTSON TESTIFIED AND INFORMED ME 

6 THAT HE WAS NOT TOLD, HE WAS JUST TOLD TO TELL THEM 

7 EVERYTIDNG. MR. BOYD TESTIFIED TODAY THAT HE TOLD HIM WHEN 

8 HE MET WITH DOCTOR McKEE NOT TO DISCUSS THE CRIME. 

9 THE COURT: DID HE'TELL DOCTOR McKEE ANYTHING ABOUT 

10 THE CRIME? 

11 MR. BROwN: NOT NEAR AS MUCH AS CASCIO, AND MY 

12 . MEMOR¥'S: VAGUE 'ON· T:HA't; YOUR HONOR.' TI1Ars'VERY SHORT 

13 . tESTIMONY. :iiMNbt GOiNG TO SIT·HERE AND.TELLTHE COURTWHA T 

14 HE TOLD HIM. WHATEVER IS THERE IS THERE. ITS VERY SHORT 

15 TESTIMONY, YOUR HONOR.. HEWASN'TON THE STAND VERY LONG. 

16 MR. SALTER: IT DOESN'T COME OUT IN THE RBcqRD. YOUR 

17 HONOR, WHAT WAS TOLD TO DOCTOR McKEE. HE,INFACT,LEFT A 

18 FEW NOTES, WHICH HIS NOTES ARE F A1RL Y SIMPLE IN TERMS OF 

19 INFORMATION PROVIDED. THEONLYTHINGTHATCAMEOUTIN 

20 COURT WAS THAT DOCTOR McKEE RELIED IN PART ON IDS ASSERTION 

21 OF illS MIRANDA RIGHTS IN SUPPORT OF HIS EXPERT OPINION. WHICH, 

22 AT THAT POINT THERE WAS AN OBJECTION MADE AND A MOTION FOR 

23 A MISTRIAL. nIE MISTRlAL WAS DENIED AND CURATIVE 

24 rnSTRUCTIONS WERE GIVEN. BUT THE JURy NEVER HEARD ANYTHING 

25 IN TERMS OF ANY lNFORMATION PROVIDED TO DOCTOR McKEE. 
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THE COURT: OKAY. TAKING SOME OF TIIESE ISSUES THAT YOU 

2 RAIS~DANDGOINGAHEADANDRULINGONTHEM. YOU SAID THAT 

3 COUNSEL ERRED IN FAILING TO CALL DOCTOR McMEEKIN. 

4 MR. BROWN: I STAND BYTHAT ONE) YOUR HONOR. HIS 

5 . RECORDS ARE IN EVIDENCE AND I STAND BY THAT ONE, YOUR HONOR. 

6 THE COURT: ALL RIGHT. 

7 MR. BROWN: THE RECORD SPEAKS FOR ITSELF. 

8 TIlE COURT: ALL RIGHT. WELL, I THINK rVE ASKED ALL THE 

9· . QUESTIONS I'M GOING TO ASK. AND I TIDNK I'M JUST GOING TO GO 

10 AHEAD AND RULE ON ALL THINGS NOW. 

11 MR. BROWN: YES SIR. 

12TIffi COURT: ALL RIGHT .. SO, AS FAR AS DOCTOR McMEEKIN IS 

13 CONCERNED, I FIND TIIA T THE APPLICANT HAS FAlLED TO PROVE 

14 . BOTH PRONGS OF THE STRlCKLAND TEST. THE DECISION TO ALLOW 

15 . THAT EVIDENCE REGARDING McMEEKIN'S OVER~PRESCRIPTION OF 

16 RITALIN AND DISCIPLINARY ISSUES TO COME 1N THROUGH DOCTOR 

17 MORTON WAS AV ALTD 'STRATEGIC DECISION. AND TRA T IF THEY HAD 

18 PUT DOCTOR McMEEKIN ON THE STAND HE PROBABLY COULD HAVE 

19 EXPLAINED ALL OF THAT AWAY. 

20 MOREOVER, THE FACT THAT DOCTOR McMEEKlN DID NOT 

21 TESTIFY HEREIN THIS TRIAL MEANS THAT APPLICANT HAS FAILED TO 

22 CARRY ITS BURDEN OF PROOF ON THE SECOND PRONG OF 

23 STRICKLAND. AND THAT THERE'S NO EVIDENCE FROM WHICH I COULD 

24 BASE A DECISION THAT THE OUTCOME OF THE CASE COULD HA VB 

25 BEEN ANY DIFFERENT IF McMEEK1N HAD TESTIFIED. 
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NOW, AS FAR AS- AND I'M JUST TAKING THEM IN THE ORDER 

THAT I HA VB THEM IN MY NOTES. YOU CONTEND THAT F AJLURE TO 

CALL CHIP'ROBERTSON WAS INEFFECTIVE. AND YOU CONTEND THAT, I 

THIN~ IN TWO RESPECTS. FIRST OF ALL YOU CONTEND THAT IF THEY 

HAD CALLED CIllP ROBERTSON;TIffiY COULD HA VB PROVEN HIS 

INVOLVEMENT IN THE CRIME. " 

FIRST OF ALL- THERE~S SEVERAL REASONS WHY COUNSEL'S 

DECISION NOT TO CALL CHIP ROBERTSON WAS NOT lNEFFECTNE. 

FIRST OF ALL, I DON'T DUNK: THAT EVIDENCE WOULD HAVE BEEN 

ADMISSIBLE IN THE FIRST PLACE. BECAUSE, IN ORDER FOR EVIDENCE 

OF THIRD PARTY GUILT TO BE ADMISSIBLE. IT WOULD HAVE TO BE 

':: EVrnENCETHATTENDSTO'ExONERATE nmDEFENDANT. 

',,',' ,'"" . NOW,H0tlMESvERSUS'S'OdrFICAR0LiNACAMEOUTTHIS 

'cIkCUit. RIGHT? HOLMES \1EI{SUSSOtJTH CAROLINA DOES NOT , 

CHANGE THAT RULE OF LAW. 'HOLMES SIMPLY SAYS THAT THAT 

RULE CONTINUES TO BE EFFECTIVE EVEN IN THE FACE OF STRONG 

FORENSIC EVIDENCE OF THE DEFENDANT'S GUILT. 

SO, I DON'T TIUNK THE EVIDENCE WOULD HAVE BEEN 

ADMISSIBLE IN THE FIRST PLACE. SECONDLY, I THJNK IT WOULD HAVE 

BEEN AS MR. BOYD POINTED OUT IN HIS TESTIMONY, BY PurrING CHIP 

ON THE STAND TO TESTIFY THAT HE AND JIMMY HAD CONSPIRED TO 

DO TIllS, THE DEFENSE WOULD BASICALLY HAVE BEEN PROVING A 

MORE SOLID CASE OF PREMEDITATION ON THE PART OF llMMY. AND 

IT WOULD HA VB BEEN DETRIMENTAL TO HAVE DONE THAT. 
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1 AND THIRD: THERE IS EVEN AS WE SIT HERE NOW NO EVIDENCE 

2 TIIAT JIMMY'S ... I MEAN - THAT CHIP WAS INVOLVED IN THE CRIME. SO, 

3 IN ADDmON TO HA VINO FAILED TO PROVE THAT THE DECISION NOT 

4 TO CALL CHIP WAS INEFFECTIVE, THERE'S NO EVIDENCE ON: WHICH Ie 

5 COULD BASE A DECISION THAT IT WOULD HAVE MADE A DIFFERENCE 

6 UNDER THE SECOND PRONG. BECAUSE,.EVEN TO THIS DAY, CHIP HAS 

7 NOT TESTIFIED ... 

8 NOW, AS FARAS-- YOU ALSO CONTEND THAT THE DEFENSE 

9 COUNSEL SHOULD HA VB PROVEN CHIP'S MENTAL ILLNESS HISTORY. 

10 AND ACTUALLY, YOU MAKE JHAT CONTENTION WITH REGARD TO THE 

11 DAD AND I THINK TO SOME EXTENT, MAYBE THE MOTHER. BUT 

12 CERTAINLY WITH REGARD TO TIm FATHER AND TO CHIP YOU 

i3 . CONTEND THAT DEFENSE COUNSEL SHOULD HA VB GIVEN THE JURy A 

14 . MORE COMPLETE PICTURE OF THE MENTAL BEALlli OF THE ENTIRE 

.15 FAMILY. SO, I'M GOING TO ADDRESS ALL THOSE THINGS AT ONCE IN 

16 JUST A FEW MINUTES~ 

17. THE NEXT THING WOULD BE YOU CONTEND THAT DEFENSE 

18 COUNSEL SHOULD HA VB OFFERED A PLEA OF GDaTY BUT MENTALLY 

19 ILL. I DON'T BELIEVE TIlEY COUiD HAVE DONE THAT. AND SO, I THINK 

20 THE DECISION NOT TO DO THAT WAS NOT INEFFECTNE .. FIRST OF ALL, 

21 AS MR. BOYD POINTED oUr TODAY, AND MR. HANCOCK MAY HAVE 

22 POINTED IT OUT AS WELL - I BELIEVE HE DID - TIIA T THAT WOULD 

23 HA VB TAKEN SENTENCING OUT OF THE JUR~S HANDS AND PUT IT 

24 lNTO THE HANDS OF THE JUDGE.' 
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AND MR. ROBERTSON TESTIFIED IDMSELF TODAY THAT HE 

2 . WOULD NOT HA VB DONE THAT. WHY WOULD ONE ALLOW A JUDGE TO 

3 MAKE THATDECISION. HE WOULD HA VB RATHER, I THINK. HE SAID, 

4 CRANK UP TWELVE JURORS AND ALLOW THEM TO DO IT. SO, 

s COUNSEL'S DECISION NOT TO DO THAT IS A VALID DECISION. 

6 AND THEN,~~ WELL, INADDITION TO THAT, THOUGH, I TillNK 

7 THAT BEFORE THAT COULD BE DONE THE STATE WOULD HAVE TO 

8 AGREE. THE STATE WOULD HA VB TO W AlVE ITS RIGHT TO A TRIAL BY 

9 JURy ON THE QUESTION OF WHETHER OR NOT, UNDER 17·24-20, 

10 . SUBPARAGRAPH A, MR. ROBERTSON HAD A MENTAL DISEASE OR 

11 DEFECT, SUCH THAT HE LACKED SUFFICIENT.CAPACITY TO CONFORM 

12 .. : HiS;co'NIn:iertO':I1tiHmQU1REMENTS0FTHE LAW~ " 

13> ,) ./'TBELIEVETHE tEStrMONYFiERB IS tHAT tHE STATE WOULD 

14 " NOT HAVE CONCEDEDTIIAi:' 'pACT. AND tHE STATE HAS A RIGHT TO A 

, 15 TRIAL BY JURy ON THAT FACT. AND SO, IT COULD NOT HA VB 

16 HAPPENED AS THE CASE UNFOLDED. 

17 NOW, IN TERMS OF THE DECISION NOT TO SEEK A VERDICT OF 

18 GUILTY BUT MENTALLY ILL, I THINK THE DECISION NOT TO DO THAT 

19 WAS A VALID DECISION. BECAUSE, AS A PRACTICAL MATTER, IT 

20 DOESN'T SEEM TO ME LIKE IT MAKES A WHOLE LOT OF DIFFERENCE. 

21 THE FOCUS OF THE CASE WAS ON MENTAL ILLNESS. IT WAS A 

22 STRATEGIC DECISION THAT COUNSEL HAD MADE TO MAKE THAT PUSH 

23 DURING THE SENTENCING PHASE. IF THEY HAD SOUGHT A VERDICT OF 

24 GUILTY BUT MENTALLY ILL THEY WOULD HAVE HAD TO DO THAT 

25 DURING THE GUlL TY PHASE. THAT'S CONTRARY TO THE STRATEGY 
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THAT THEY TESTIFIED THEY EMPLOYED. AND SO, I THINK THE 

DECISION NOT TO DO THAT WAS A VALID ONE. 

BUT EVENIN ADDITION TO~~ SO, THAT IS APPLICABLE TO THE FJRST 

PRONG OF STRICKLAND. ON TIffi SECOND PRONG, THERE IS NO 

EVIDENCE THAT I'M AWARE OF-- I'M GOlNG TO GIVE YOU A CHANCE 

TO. CORRECT ME RIGHT NOW IF I'M WRONG. THERE IS NO EVIDENCE 

TH.A T I'M AWARE OF THAT'S 1N TIllS RECORD THAT MR. ROBERTSON 

LACKED THE CAPACITY TO CONFORM IllS CONDUCT TO THE LAW. IS 

THERE? 

.. MR. BROWN: YOUR HONOR, I DO DISAGREE WITH THAT. THERE 

IS DOCTOR McMEEKIN'S REPORT, THE MEDICAL RECORDS. IN MY . . . 

OPINION THERE'S EVIDENCE IN THE TRANSCRIPT OF RECORD, AND THE 

QUESTIONS ASKED OF MR. BOYD, AND THE RECORDS OF DOCTOR 

. MORTON AND DOCTOREV ANS. 

THE COURT: I HA VB CONSIDERED THAT EVIDENCE, AND I FIND . 

THAT THE EVIDENCE THAT HAS BEEN SUBMITIED IS INSUFFICIENT TO 

PROVE THAT MR. ROBERTSON LACKED TIlE CAPACITY TO CONFORM 

HIS CONDUCT TO THE REQUIREMENTS OF THE LAW. SO, TIIEREFORE. 

THE APPLICANT HAS FAILED ON THE SECOND PRONG OF THE 

STRICKLAND TEST AS TO THE CLAIM THAT COUNSEL SHOULD HA VB 

PURSUED A GUILTY BUT MENTALL X ILL VERDICT. 

NOW, ON THE QUESTION OF SPENDING TIME WITH MR. 

ROBERTSON BEFORE TRIAL, WE ALREADY DISCUSSED THAT JUST A 

SECOND AGO. BUT TO GO BACK OVER IT, COUNSEL TESTIFJED THAT 

THEY HA VB MADE THE DECISION WHICH IS PATENTLY REASONABLE 
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1 ON THE FACTS OF THrs CASE TO MAKE THEIR FOCUS ON :MITIGATION. 

2 AND THAT THEY HAD DECIDED mAT THEY WOULD GATIIER THE 

3 INFORMATION THAT THEY NEEDED RELATING TO MITIGATION BY 

4 USING EXPERTS AND MITIGATION INVESTIGATORS. AND THAT IS, IN 

5 MY VIEW, A CO:MPLETELY REASONABLE APPROACH TO TAKE SlNCE IT 

6 IS THE EXPERTS WHO ARE GOING TO HA VB TO LAY THE FACTUAL 

7 FOUNDATION BEFORE TIm JURy FOR THE JURy TO UNDERSTAND THIS 

8 MENTAL ILLNESS, NOT ONLY OF¥R. f{OBERTSON, BUT ALSO 

9 THROUGHOUT HIS FAMILY. 

10 SO, I THINK THE DECISION TO STRUCTURE THEIR PRE-TRIAL 

11 lNVESTIGATION OF THOSE ISSUES BY PRIMARILY RELYING ON EXERTS 

, 12 TO GATIffiR TItAT INFORMATI6N\VAS~A REASONABLE DECIS10N AND 

13 

14 . BUT SBCONDL y,'THERE IS' NO EvIDENCE THAT I'M AwARE OF 

15 THAT-- THERB'S NO EVIDENCE IN THIS RECORD THAT SHOWS ME THAT 

16 THERE'S ANYTHING ELSE THE LAWYERS COULD HA VB DONE IN 

'17 GATHERING INFORMATION ABOUT MR. ROBERTSON OR ANYTHING 

18 ELSE THAT HE MIGHTHA VB KNOWN THAT THEY FAILED TO DO BY 

19 FOLLOWING THE STRATEGY THAT THEY FOLLOWED, WHICH WAS TO 

20 USE EXPERTS. SO, THERE'S NO EVIDENCE AT ALL TRA T THE OUTCOME 

21 OF THE CASE COULD HAVE BEEN ANY DIFFERENT IF THEY HAD SPENT 

22 MORE TIME WIlli HIM. AND I THINK THE CLAIM TRA T BY SPENDING 

23 MORE TIME WITH HIM THEY WOULD HAVE GIVEN MR. ROBERTSON A 

24 CHANCE TO WEIGH IN ON THE STRATEGIC DECISIONS THAT THE 

25 LAWYERS HAD TO MAKE IS AN INTERESTWG SUGGESTION, BUT IT 
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DOESN'T HAVE ANY SIGNIFICANCE AT ALL IN TERMS OF THE 

2 INEFFECTIVENESS OF COUNSEL. BECAUSE THE DECISIONS 'IRAT 

3 YOU'RE TALKING ABOUT BEING MADE ARE NOT TO BE MADE BY MR. 

4 ROBERTSON, THEY'RE TO BE MADE BY COUNSEL. AND SO, I THINK 

5 THAT THE APPLICANT HAS FAILED ON Bom PRONGS OF THE 

6 STRICKLAND TEST IN THAT RESPECT. 

7 NOW, THE NEXT,TO LAST POINT THAT I JUST MADE, THAT 

8 THERE'S EVIDENCE THAT HAS COME OUT IN TIDS TRIAL THAT THEY 

------- - 9 COULD HA VB LEARNED HAD THEY SPENT MORE TIME WITH MR. 

10 ROBERTSON ALSO GOES BACK TO RELATING TO THE FIRST PRONG. 

-11 BECAUSE~ IF.THERE W ~ NOTHING MORE TO DO, TIffiN THE DECISION 

12 TO DO NOTIDNG MORE WAS REASONABLE. SO, TRA 1'S MY RULING ON 

13 THAT POINT. 

14 NOW, AS FAR AS THE SUGGESTION THAT COUNSEL SHOULD 

]S HAVE PURSUED THIS PLEA BARGAIN, I THINK THAT COUNSEL DID 

16 EVERYTHING THEY COULD TO TRY TO BRING ABOUT A PLEA BARGAIN. 

17 AS A FACT, IFINDTHATTIJE STATE WAS NOT WILLING UNDER ANY 

18 CIRCUMSTANCES TO TAKE THE NOTICE OF DEATH PENALTY OFF THE 

19 TABLE. AND SO, THEREFORE, THERE WAS NOTHING THAT COUNSEL 

20 COULDHA VB DONE THAT COULD HA VB TAKEN mE QUESTION OF THE 

21 DEATH PENALTY AWAY FROM THE JURY AND GIVEN MR. ROBERTSON 

22 A CHANCE TO PLEAD GUILTY TO LIFE WITHOUT PAROLE. SO, ON BOTH 

23 PRONGS OF THE STRICKLAND TEST, THERE IS A F AlLURE TO PROVE. 

24 THE NEXT POINT IS REGARDING:MR. ROBERTSON'S DECISION 

25 NOT TO TESTIFY. I SUPPOSE THERE ARE TWO COMPONENTS TO YOUR 
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COUNSEL WAS INEFFECTNE IN ADVISING MR. ROBERTSON ABOUT 

WHElHER OR NOT HE SHOULD TESTIFY. AND THE RECORD IS CLEAR 

HERE TlIA T THE ADVICE OF COUNSEL WAS THAT HE SHOULD NOT 

362 

TESTIFY. AND AFTER HAVING LISTENED TO' ALL THE TESTlMONY, 

PARTICULARLY THE FACT THAT MR. ROBERTSON HAD TOLD THE 

LAWYERS THAT HE HAD COMMITTED THE CRIMES AND HAD GIVEN 

1HEM THE DETAILS bF THE CRIMES, THAT THE DECISION TO GIVE HIM 

THAT ADVICE WAS REASONABLE BECAUSE IT WOULD HAVE BEEN A 

BAD IDEA FOR HIM T9lESTIFY. 

AND SO, THE DECISION - I MEAN - THE ADVICE THAT COUNSEL 

GAVE TO MR:lio~~Rts6N NOT TO TESTIFY, EVEN IN THE CONTEXT OF 

THE HEAlED DISCUSSION THAT OCCURRED AFtER DOCTOR CASCIO 

HAD TESTIFIED, IN MYOPOObN, 'wAs . CORRECT AND REASONABLE AND 

VALID ADVICE. 

SO, THERE'S A FAILURE TO PROVE THE FIRST PRONG OF THE 

STRICKLAND TEST. BUT ALSO, VERY IMPORTANTLY, MR. ROBERTSON 

HAS DECLINED IN THE TRIAL OF THIS PCR, BY EXERCISING HIS RIGHT 

TO REMAIN SILENT, TO SHARE·WITH TIllS COURT THE FACTS THAT HE 

WOULD HA VB TESTIFIED TO IN FRONT OF THAT JURy. 

SO, THERE'S NO WAy THAT I CAN DETERMINE WHETHER IDS 

TESTIFYING COULD POSSIBLY HAVE MADE A DIFFERENCE IN TIlE 

OUTCOME OF THE TRIAL. SO, THERE'S A FAILURE OF PROOF ON THE 

SECOND PRONG AS WELL. 
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1 THE OTIffiR CO:MPONENT OF YOUR CLAlM, I THINK, IS THAT MR. 

2 ROBERTSON PERHAPS WAS NOT ALLOWED TO MAKE HIS OWN. 

3 . DECISION. IN MY OPINION, THAT IS. AN APPELLATE ISSUE. JUDGE . . 

4 . HAYES, ON THE RECORD, - AND I'M LOOKING IN THE PENALTY PHASE 

5· WHERE HE CONDUCTED THIS INQUIRY AT ABOUT PAGE 3041 TIIROUGH 

. 6 30i!\4,3043. AND JUDGE HAYES INDIGATES THERE THAT HE HAD DONE 

7 IT THREE PREVIOUSLY TIMES, I BELIEVE. JUDGE HAYES MAKES A 

8 . LEGAL AND FACTUAL FINDlNGTHATMR. ROBERTSON HAS FREELY. 

9 VOLUNTARILY, KNOWINGLY, AND INTELLIGENTLY, UNDERSTANDING 

10 . IDS RIGHT TO TESTIFY AND rus RIGHT TQ REMAIN SILENT, HE WAIVES 

11 . IDS RIGHT TO TESTIfY-AND EXERCISES HIS CONSTITUTIONAL RIGHT TO 

12 REMAIN SILENT. 

13 IF TRA T IS AN lNCORRECTDECISION, IN MY vrnw, THAT'S AN 

14 APPELLATE..· THAT'S A DECISlONTO BE ATTACKED ON DlRECT 

.. IS APPEAL. BECAUSE COUNSEL HAD NOTHING TO DO WITH JUDGE HAYES 

16 . MAKING THAT DECISION OTHER THAN TO PRESENT TO IDM THE 

17 EVIDENCE HE NEEDS TO MAKE rnA T DECISION .. 

18 BUT, NEVERTHELESS, EVEN TO THE EXTENT THAT IT IS A, 

19 SOMETIllNG THAT CAN BE ADDRESSED ON POST CONVICTION RELIEF, I 

20 FIND ABSOL~TELY ~O REASON TO DISAGREE WIlli THE FINDING THAT 

21 . JUDGE HAYES MADE THAT IT WAS MR. ROBERTSON WHO MADE THIS 

22 DECISION AND NOT HIS LAWYERS. 

23 1 NEED TO ALSO POINT OUT-- AND I CAN'T REMEMBER IF IT WAS 

24 MR. HANCOCK OR MR. BOYD WHO TESTIFIED TO THIS. BUT IN . 

25 ADDITION TO THE FACT THAT MR. ROBERTSON HAD ADMITTED HIS 
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GtrrLT TO THEM, THEY HAD MADE AN ASSESSMENT OF HIM. AND WE 

SORT OF SEMI-JOKED ABOUT A LITTLE EARLIER, HIS lNABILITY TO 

KEEP HIS Mourn SHUT. THEY HAD MADE AN ASSESSMENT ABOur HIM 

THAT HE WOULD BE A BAD wITNESS AND THAT IT WOULD BE A BAD 

IDEA TO PUT HIM ON TIm STAND, JUST FROM illS STANDPOINT FROM 

HIS INABILITY ,TO CONTROL HIMSELF AND WHAT HE MIGHT SAY. so, 

THAT'S ANOTHER REASON 'WHY THEIR DECISION TO ADVISE HIM NOT 

TO TESTIFY, IN MY opiNiON> WAS A VALID DECISION. 

NOW, ONE MORE CLAIM IS THAT YOU CONTEND THAT COUNSEL 

, SHOULD HA VB OFFERED SOME EVIDENCE OF MR. ROBERTSON'S 

ADAPTABiLITY, illS FUTURE ADAPTABILITY IN PRISON. AND, FIRST OF 

ALL, IFIND NOTIllNG SUSPECT OR NOTfIlN'Ol:JNREASONABLENOT TO 

6F~:aI(hiAf TESTIMd~:',·' " · ' 
.' -, .. , :'1 . _ ~ . 0" :~~!: -~';: . " .,,'.:. . . . . 

I'M JUST OF THE OPINION THAT THAT IS NOT ALL THAT 

. ; VALUABLE EVIDENCE. NOW, I REALIZE THAT IS SOMETHING THAT 

OTHER'FO~KS MIGHT DISAGREE WIlli. BUT I DON'T THINK THAT-- IN 

ORDER FORME TO sAy THAT IT SATISFIED mE STRICKLAND PRONG, 

THE FIRST 'PRONG OF STRICKLAND, TO FAIL TO PUT THAT FORWARD. 

THAT TYPE OF EVIDENCE, 1 WOULD HA VB TO SAY THAT IT IS 

MANIFESTLY UNREASONABLE IN ALL CIRCUMSTANCES NOT TO OFFER 

EVIDENCE OF FUTURE ADAPTABILITY. AND THAT'S NOT TRUE. THERE 

ARE PLENTY OF LA WYERS WHO MIGHT MAKE A DECISION ON A 

VARIETY OF DIFFERENT BASES NOT TO OFFER THAT 1YPE OF 

EVIDENCE. MY OWN OPINION IS 1HAT IT'S NOT A VERY EFFECTIVE 
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FORM OF EVIDENCE. SO, I FIND THE DECISION NOT TO OFFER IT IS NOT 

2 UNREASONABLE. 

3 BUT ALSO, IMPORTANlL Y; IS THAT ON THE SECOND PRONG OF 

4 STRICKLAND, THERE'S NO EVIDENCE OF FUTURE ADAPTABILITY IN 

5 . TIlE RECORD BEFORE ME RIGHT NOW. AND EVEN IF I WERE TO DECIDE 

6 THAT COUNSEL'S DECISION NOT TO OFFER THATEVIDENCEINTIIE 

7 TRIAL WAS INEFFECTIVE, THERE WOULD BE NO BASIS ON WIDCR I 

8 COULD CONCLUDE 'IRAT TIlE OUTCOME OF THE TRIAL COULD HA VB 

. 9 BEEN ANY DIFFERENT BECAUSE THERE'S NO EVIDENCE OF IT OFFERED 

10 HERB. TIIE TIMES THAT I HA VB HEARD WI1NESSES OFFER THIS 

11 EVIDENCE BEFORE, IT BASICALLY IS SIMPLY THAT THE DEPARTMENT 

12 OF CORRECTIONS IS CHARGED WIlli THE RESPONSmILITY OF TAKING 

13 CARE OF ALL INMATES, REGARDLESS OF THEIR INDIVIDUAL 

14 ; CHARACTERISTICS. AND THEY CAN DO THAT. TIIAT'S ESSENTIALLY 

15 WHAT FUTURE ADAPTABILITY IS; I DON'T THINK THERE'S ANY 

16 EVIDENCE IN TIllS RECORD THAT EVIDENCE OF FUTURE ADAPTABILITY 

17 COULD HA VB CHANGED"THE OUTCOME OF TIllS TRIAL. 

18 NOW, I THINK THAT I HA VB COVERED EVERYTHING EXCEPT FOR-

19 .• WAIT A MINUTE. lNEEDTO--

20 NOW, REGARDING THE ALLEGED ERRORS IN THE CROSS 

21 EXAMINATION .OF MEREDITH MOON. THAT WOULD BE TIlAT COUNSEL 

22 SHOULD HA VB CONFRONTED HER WIlli TInS SUPPOSED PRIOR 

23 STATEMENT THAT SHE WOULD KEEP QUIET FOR FIFTY mOUSAND 

24 DOLLARS. 
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THERE'S NO EVIDENCE BEFORE ME TIlAT THE LA WYERS KNEW 

SHE~~ Fm.ST OF ALL, THERE'S NO EVIDENCE BEFORE:ME THAT SHE 

EVER MADE THAT STATEMENT. TIIERE'S NO EVIDENCE BEFORE ME 

THAT THE LAWYERS KNEW SHE MADE THAT STATEMENT. SO, THE 

DECISION NOT TO CROSS EXAMINE HER ON THAT STATEMENT, TO ME, 

IS A REASONABLE DECISION. 

IF THE LAWYERS HAD KNOWN THAT SHE HAD MADE THAT 

STATEMENT AT TIIE TIME THEY CROSS EXAMINED HER, THEN THAT 

WOULD RAISE TIIE QuESTION OF WHETHER OR NOT IT WAS STILL A 

'. GOOD IDEA TO DO THAT~ AND YOU'RE TALKING ABOUT A LOT OF 

. UNKNOWNS RIGHT THERE, BECAUSE THERE'S NO EVIDENCE THAT I 

-- ;,:t<.NO\\fOFTHAT MR:-ROBERTSONcoui:bHA:VE DONE IT, COULD HAVE 

PAID HERFmV TH6uSANIYD6LLAR~f tHERE's No't:VIDENCE THAT 

-cHiP WAS INTEREsmo ThrnoING IT. iT~S' rLLEGAL. AND THERE ARE 

. ruSTA LOT OFPROBLEMS;iTHlNK:, wiTH RAISING THAT SPECTER. 

THAT DOESN'T MEAN THAT IT MIGHT NOT BE REASONABLE TO DO IT 

BECAUSE IF IT WERE A STATEMENT BY HER, IT WOULD AFFECT HER 

CREDIBILITY. IT WOULD mST BE A nJDGMENT CALL BY THE LAWYER 

ABOUT WHETHER OR NOT IT WOULD BE APPROPRlA1E TO DO IT. AND I 

DON'T FINDTHA T THERE'S ENOUGH PROOF IN THIS RECORD TIIAT IT 

WAS INEFFECTIVE NOT TO DO IT FOR THOSE REASONS THAT I JUST 

STATED. 

SINCE THERE'S NO EVIDENCE IN THE RECORD THAT THE 

STATEMENT WAS MADE BY HER IN THE FIRST PLACE IN THIS TRIAL. 

THEN THERE'S NO EVIDENCE THAT HER HA VlNG BEEN ASKED THAT 
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1 ' ' QUESTION-- FIRST OF ALL, TI-IERE~S NO EVIDENCE AS TO WHAT HER 

2 ANSWER WOULD HA VB BEEN. SHE 1vlIGHT HA VB HAD AN 

3 EXPLANATION FOR TRA T THAT TOTALLY NEUTRALIZED ANY 

" 4 PREJUDICIAL EFFECT THAT MAY HA VB AGAINSTHER CREDIBILITY. WE 

5 DON~T KNOW THAT. AND SO; THERE'S N9 BASIS ON WHICH I COULD 

6 CONCLUDE THAT THE OUTCOME OF THE TRIAL COULD HA VB BEEN 

7 ANY DIFFERENT.' 

8 TIIAT LEAVES·· OKAY. THE ONE ADDITIONAL 1HING YOU SAID 

9 WAS THAT COUNSEL DID NOT PROPERLY ADVISE MR. ROBERTSON 

10 BEFORE HE WENT DOWN TO THE STATE'S MENTAL BV ALUATION. AND 

11 THAT WAS DOCTOR WHO? 

12 MR. BROWN: DOCTOR McKEE, YOUR HONOR 

13 THE COURT: DOCTOR McKEE. AND DOCTOR McKEE IS THEONE ' 

14 THAT Y'ALL JUST TOLD ME WHEN HE TESTIFIED, HE DID NOT TESTIFY 

15 CONCERNING THE SUBSTANCE OF WHAT MR. ROBERTSON TOLD HIM . 

16 ABOUT THE DETAILS OF THE CRlME. CORRECT? 

17 MR.. BROWN: THAT'S CORRECT. YOU HONOR. 

18 THE COURT: SO, EVEN IF- AND, YOU KNOW, I DON'T KNOW 

19 WHAT COUNSEL TOLD IDM, EXCEPT THAT THEY TOLD ME. WELL, THAT 

20 ALLEGATION HAS SEVERAL LEVELS ON IT. FIRST OF ALL, COUNSEL 

21 SHOULD HAVE ADVISED HIM NOT TO DISCUSS, THE FACTS OF THE CASE 

22 WITH THE STATE'S DOCTOR. THEY DID THAT. I FIND THAT AS A FACT 

23 THAT THEY DID THAT. 

24 SECOND OF ALL, COUNSEL SHOULD HA VB DONE EVERYTHING 

25 THEY COULD TO MAKE SURE THAT THIS OVER-TALKATIVE 
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DEFENDANT DIDN'T DISOBEY THEIR INSTRUCTIONS WHEN HE WENT 

DOWN THERE. THERE'S NO EVIDENCE THAT THEY DID THAT. AND 

THAT, UNDER SOME CERTAIN CIRCUMSTANCES COULD HA VB BEEN 

lNEFFECTIVE. BUT AS I UND~RSTAND IT, THEY WERE NOT ALLOWED 

INTO THE MEETING WITH DOCTOR McKEE. AND THAT, THEREFORE, 

BECOMES AN APPELLATE ISSUE RATHER 1BAN A PCR ISSUE. 

IF JUDGE HAYES WAS INCORRECT IN RULING THAT BOYD AND 

HANCOCK WERE NOT TO BE ALLOWED IN THAT MEETING IN ORDER TO 

CONTROL WHAT MR. ROBERTSON MIGHT SAY CONCERNlNG THE FACTS 

'. OF THE CASE, TIIAT'S AN APPELLATE ISSUE, NOT AN INEFFECTIVENESS 

ISSUE. BUT EVEN TO THE EXTENT IT IS AN INEFFECTIVENESS ISSUE, 

TImRB'S NO-EvIDENCE -nIATIT COULD HAVE MADE ANY DIFFERENCE 
';-. < .; •• .: • <." ,'..',' ,~-."}..". • ':.. :., ,'.' - \ , . :.~ 

BECAUSE McKEE-DIDN0'Y'TESTIFY TO THOSE PREJUDICIAL FACTS . 

. -TIrEy DIDN~i COME 'OUT AT TRiAL. tHEy DIDN't AFFECT WI-IAT THE 

JURY'S DECISION WAS. 

. SO, THAT LEAVES US WITH TWO CATEGORIES OF CLAIMS. I 

TIDNK I HA VB RULED ON EVERYTHING EXCEPT THESE TWO 

CATEGORIES OF CLAIMS. ONE IS TIIE FAILURE TO DEVELOP THE 

MENTAL REALTII HISTORY OF THE ENTIRE FAMILY, WHICH WOULD 

INCLUDE THE FAILURE TO PROPER!.. Y CROSS EXAMINE SKIP MEYER, 

AND TIffi ISSUES SURROUNDING DOCTOR CASCIO. 

NOW. I TIIINK THOSE ARE INTERTWINED BECAUSE DOCTOR 

CASCIO'S TESTIMONY IS THE VEIDCLE BY WHICH COUNSEL WENT 

ABOUT DEVELOPING THE FAMILY'S MENTAL HEALTH HISTORY, OR AT 

LEAST. IT'S THE MAJOR VEIDCLE BY WHICH THEY DID TIIAT. 
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1 . AND'SO, TO THAT EXTENr, YOU KNOW, YOUR CLAIMS AREA 

.2 UTTLECONTRADICTORY. SO, CLEARLY, ,I THINK THE LAWYERS COULD 

3 HAVE DEVELOPED THEFAMILYMENTALHBAJ;.TII mSTORYMORE 

4· COMPLE1ELY. THERE'S NO DOUBT-ABOUT THAT. BUT I CAN'T SIT 

5 HERE AND SAY THAT THERE ISN'T A POINT AT WHICH YOD REACH 

6 ENOUGH. AND WHERE TIIAT POINT IS IN A FAMILY LIKE THIS IS A 

7 JUDGMENT CALL·THAT lIAS TO BE MADE DURING THE COURSE OF THE 

8 . TRIAL. AND I FIND NO REASON TO BELIEVE THAT THE DECISION TO 

9 ·PRESENTNO MORE OF THE FAMILY'S MENTAL HEALTH HISTORY THAN 

10 THEY DID WAS UNREASONABLE. 

, 11 AND,SECONDLY, I FIND TIIAT BASED ON THAT I HA VB HEARD, 

·12 ' BASICALLY WHAT YOU HA VB PRESENTED IN ADDITIONAL MENTAL . 

13 HEALTH EVIDENCE REGARDING THE. FAMILY ARE THESE RECORDS 

14 THAT YOU PUT IN. YOU HAVEN'T PUTIN ANY ADDITIONAL 

·15 TESTIMONY, THE RECORDS. AND I WILL SAY THAT THAT IS AN 

16 INSUFFICIENT BASIS, IN MY OPINION, ON WIDCH FOR ME TO 

17 CONCLUDE, UNDER THE SECOND PRONG OF STRICKLAND, THAT TIm 

. 18 OUTCOME OF THE TRIAL COULD HAVE BEEN ANY DIFFERffi'lT. 

19 SO, ON THE GROUP OF CLAIMS THAT RELATE TO THE AMOUNT 

20 OF :MENTAL HISTORY THAT COUNSEL CHOSE TO PRESENT TO THE 

21 JURY, I FIND THAT THE APPLICANT HAS FAILED ON BOTH PRONGS OF . 

22 . THE STRICKLAND TEST. 

23 ' AND SO, THAT GETS US DOWN TO CASCIO. BEFORE I GET INto 

24 CASCIO, IS TIIERE ANYTHING THAT YOU WOULD LIKE TO POINT OUT 

25 . TO ME NOW WHERE I MIGHT HAVE MISSED SO:METHING, OR WHERE I 
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1 MIGHT HA VB MIS-REMEMBERED SOMETHING OR OVERLOOKED 

2 SOMETHING? ANYTHING I SAID THAT YOU TIDNK IS WRONG, BASED 

3 , ON THE EVIDENCE? 

4 I MEAN, OBVIOUSLY, YOU DISAGREE WITH WHAT I'VE SAID. BUT 

5 IF YOU THINK I HAVE NOT CONSIDERED SOMETIIING THAT IS 

6 IMPORTANT, OR IF I HA VB MlSUNDERSTOOD SOMETHING, THEN PLEASE 

7 . POlNT TijA T OUT TO ME NOW. 

8 MR. BROWN: NO SIR, YOUR HONOR. IF YOU DON'T FIND ON 

9 STRICKLAND, THE FIRST PRONG OF STRICKLAND, THE ONLY EVIDENCE 

10 I FORGOT TO OFFE~ A.ND 'THE BEST EVIDENCE FROM MY PERSPECTIVE 
.' . '. 

11 OF THIS TRIAL, IS ~OTBECAUSE OF THE DOCTORS, AS MR. BOYD 

, ;, 1:2 ' " .. POOOEDOOT;THATEXP:r:.AlNiT AWAy: THE RECORDS SPEAK FOR 

,', , 13" ,,' THEMSEL vEs~ y6bRHbNO~> " 

14 tHE COuR.T: Aii RIGHt. NOW:'REGARnING CASCIO, YOU'VE 

15 GOT WHAT r TIiINK ARE FOUR BASIC CLAIMS. FIRST OF ALL, YOU 

16 CLAIM THAT BECAUSE SHE HAD NEVER TESTIFIED IN A DEATH 

17 PENALTY CASE BEFORE; IN F~.cT, NEVER TESTIFIED AT ALL BEFORE, 

18 THAT THE DECISION TO USE HER AS A CONSULTANT AND A WITNESS IN 

19 THE FIRST PLACE WAS AN UNREASONABLE DECISION, AND J DISAGREE 

20 WITH THAT. 

21 I HUNK THAT V ARIOUS-- THERE ARE PROS AND CONS TO 

22 HA VJNG EXPERIENCED, EXPERT WITNESSES. SOME ~SSES WHO 

i3 HA VB TESTIFIED IN A LOT OF DEATH PENALTY CASES ARE OPEN TO 

24 EFFECTIVE CROSS EXAMINATION ABOUT THE BIASES AND THE 

2sPREJUDICES THAT THOSE WITNESSES BruNO mTO A TRIAL OF THIS 
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1 NATURE. AND SO, THEFACTTIIATSHEWASJNEXPERIENCEDIN . 

2 .. TESTIFYING, IN MY OPINION, IS NOT A VALID REASON TO REJECT HER 

3 ASA WITNESS. SO. ON TIIAT PARTICULAR POINT. I FlND YOU'VE 

4 FAILED TO PROVE THE FIRST PRONG. 

5 AND I THINK IN ORDER TO PROVE THE SECOND PRONG ON THAT, 

6 YOU'VE GOT TO BRJNG IN ANOTI:IER WTINESS TO SHOW:ME THE 

7 DIFFERENCE IT WOULD HAVE MADE TO HA VB AN EXPERlENCED 

8 WITNESS DO THIS. 

9 NOW, I'LL GET AROUND TO WHAT YOU CONTEND IS THE BIG 

10 DIFFERENCE IN A MINUTE, AND THAT IS AN EXPERIENCED WITNESS 

11 WOULD NEVER HA VB ALLOWED ROBERTSON TO TELL HER THE 

12 . SPECIFIC FACTS OF THE CASE. I'LL GET INTO THAT IN A MINUTE. 

13 MR. BROWN: YOUR HONOR, THERE'S ONE OTHER TIDNG I DIDN'T 

14 BRING UP. NOT ONLY HAD SHE NOT TESTIFIED BEFORE, AND I 

15 BROUGHT TIDS UP TODAY, SHE HAD ONLY WORKED ON ONE OTHER 

16 CASE AND DID NOT END UP TESTIFYING ON THAT ONE PRIOR TO THIS 

17 CASE. SO, HER TOTAL EXPERIENCE WAS ONE OTHER. 

18 TIIE COURT: RIGHT. BUT YOU KNOW, MY VIEW OF EXPERTS IS 

19 THAT EXPERTS ARE NOT ADVOCATES. AND EXPERTS ARE THERE TO 

20 PRESENT TECHNICAL, SCmNTIFIC OPINIONS. AND IT'S AN INCORRECT 

21 SUGGESTION THAT A TECBNICALL Y QUALIFIED, BUT LEGALLY 

22, INEXPERIENCED WITNESS IS NOT A OQOD CHOICE FOR SOMEONE TO 

23 USE AS A WI1NESS. SO, I'VE RULED ON THAT POINT. 

24 THEN, THE SECOND POINT IS THAT COUNSEL SHOULD NEVER 

.25 HA VB AGREED TO PROVIDE THE NOTES. AND AS I SAID DURING TIIE 
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COURgE OF THE TRIAL. IN MY VIEW, IF THE WITNESS TESTIFIES, THE 

2 NOTES GET PRODUCED. NO EXCEPTIONS. SO, I TH1NK. THE QUESTION, 

3 THEN, THAT JUST PUTS TIlE QUESTION TO NUMBER THREE, WHICH IS 

4 ~THBRORNOTTHEYSHOULDHAVEPUTHERONTHESTAND. THE 

5 DECISION TO AGREE, IF THEY DID THAT. TO TURN OVER THE NOTES IS 

6 A REASONABLE DECISION ONCE THEY DECIDED TO PUT HER ON THE 

7 STAND. 

8 NOW, THAT LEAVES WHAT I TH1NK ARE TWO IMPORTANT 
. " 

9 " QUESTIONS. FIRST OF ALL, WHY DIDN'T THEY FIND ANOTHER 

"10 WI1NESS WHEN THEY DISCOVERED THAT THESE NOTES WERE GOING 

11 TO BE SO DAMNING? 

12 NOW, TELL ME IF 'PM WRONG. AND YOUWILL RECALL; THIS IS A 

13 QUESTION I A.SKED~ : THERE'S" NO EVIDENCE mAT I HA VB BEFORE ME 

14 " 'i'AAtEiTHER OF THESE LAwYERS KNEW ABOUT THESE NOTES MORE 

l5 THAN A WEEK BEFORE TRIAL. 

l6 MR.. BROWN: YOUR HONOR, I DISAGREE TOTALLY WITH THAT. 

17 WITH ALL DUE RESPECT TO THE COURT. THE EVIDENCE, APPLICANT'S 

18 EXHIBITS NUMBER FIVE AND NUMBER SIX, YOUR HONOR. THESE 

19 NOTES ARE WHERE THE VAST MAJORITY OF WHERE MR. POPE'S CROSS 

20 EXAMINATION CAME FROM. THE DECEMBER 7 NOTES WERE FAXED 

21 AND MAILED TO MR. HANCOCK ON MARCH I, 1999. 

22 THE COURT: ALL RIGHT. THAT'S~-

23 MR. BROWN:" WHICH WAS TWO WEEKS' PRIOR TO TRIAL. 
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THE COURT: ALL RIGHT. TWO WEEKS. NOW, HELP ME RECALL 

2 THE TESTIM:ONY, BECAUSE THE REPORT INDICATES TIIAT IT WAS 

3 FAXED ON MARCH 1 BECAUSEITHADTHAT--

4 MR. BROWN: ATTACHED TO IT WAS THE NOTES, YOUR HONOR. 

5 THE COURT: WELL, THE REPORT HAS TIDS LINE AT THE TOP 

6 TIIATSAYS COLLEGE OF SOCIAL WORK, DA-DA-DA, 99-3-1, SO AND SO, 

7 PAGETWOOFFIVE. THE NOTES DON'T HAVE THAT ON TIIERE. IF 

8' THERE ARE FOUR PAGES TO THE REPORT AND YOU ADD IN TIIE COVER 

9 SHEET THAT MAKES FIVE PAGES. 

10 MR. BROWN: I CAN'T DISPUTE THAT, YOUR HONOR. 

11 THE COURT; MY RECOLLECTION OF TIIE TESTIMONY IS THAT 

12 THE LAWYERS DIDN'T KNOW ABOUT TIllS UNTIL BASICALLY THE EVE 
'. 

13 OF TRlAL, ABOUT THE NOTES. 

14 MIt BROWN: I HAVE A PROBLEM WITH THAT, YOUR HONOR. 

15 THE COURT: I'LL GO BACK. I'LL.SAY THAT TIIE EVIDENCE IS 

16 THAT ~Y KNEW ABOUT TillS SOMETIME, LESS THAN TWO WEEKS 

17 BEFORE TRIAL, MORE OR LESS .. 

18 MR. BROWN: AND THAT BEGS THE QUESTION, YOUR HONOR, IF 

19 . THEY MET WITH HER ON---

20 THE COURT:, WELL, THAT'S A DIFFERENT QUESTION. I'M GONNA 

21 GET TO THAT. 

22 MR. BROWN: OKAY. 

23 THE COURT: THAT'S A DIFFERENT QUESTION. I'LL ADDRESS 

24 THAT. I TIDNK IT IS. THE QUESTION IS WHETHER ORNOT THEY 
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SHOULD HAVE GONE OUT AND FOUND OUT MONTHS BEFORE TRJAL 

. WHAT IT IS THAT ROBERTSON TOLD HER. . 

MR. BROWN: BECAUSE THE DATES ARE JULy 17~ JULY 22, 

NOVEMBER 30 AND DECEMBER~. SO, THE LAST ONE WAS THREE 

MONTHS' PRIOR TO TRIAL. . 

THE COURT: RIGHT, RIGHT. 

MR. BROWN: AND THE FIRST ONE IS EIGHT MONTHS BEFORE 

TRIAL. 

374 

THE COURT: SO, WE'LL DIVIDE THIS UP INTO TWO COMPONENTS. 

SO, THE CLAIM IS THEY SHOULD HA VB GONE OUT AND GOTTEN 

. ANOTHER WITNESS INSTEAD OF DOCTOR CASCIO TO DO THE WORK. 

. tHEy:HADINtriALLYHrR.ED"DOCTOR'CASCIQ-To:nO . 

MR. BROWN: O~ n;t'THEALTERN'ATIVE, NOt USED HER. 

THE COURT: WELL, i'KNOW, BUT 11IAT'S THE LAST POINT. 

MR. BROWN: YES Sm.. 

, THE COURT: RIGHT NOW, I'VE GOT TWO POINTS LEFT. TIIEY 

SHOULD HAVE GONE AND GOTTEN ANOTHER WITNESS; THAT'S ONE. 

THEY SHOULDN'T HAVE CALLED HER TO TESTIFY; THAT'S TWO. THE 

FIRST ONE, SHOULD HA VB GOTTEN ANOTHER WITNESS, HAS TWO 

COMPONENTS. FIRST OF ALL, YOU CLAIM THEY SHOULD HA VB 

SOUGHT OUT INFORMATION FROM DOCTOR CASCIO AS TO WHAT 

ROBERTSON TOLD HER. AND THE SECOND ONE IS THAT ONCE TIIEY 

ACTUALLY HAD INFORMATION ABOUT WHAT ROBERTSON TOLD HER 

AND REALIZED IT WAS SO DAMAGING, THEY SHOULD HA VB DONE 
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SOMETHING TO AVOID, SOMETHING TO ALLOW TImM TO PUT A 

DIFFERENT WI1NESS ON THE STAND. 

MR.BROWN: ITGOESDEEPERTHANTIIAT, YOUR HONOR. ONE 

OF THE LAST QUESTIONS IASKED MR.. BOYD 1S-- I MADE A POINT OF 

ASKING MR. BOYD IS, WHAT WAS SHE ~D FOR. TO DO A SOCIAL 

HISTORY OF THIS FAMILY. SHE WAS NOT HIRED TO GET THE WHO, 

WHAT, WHY, WHERE OF THE ACTUAL FACTS OF TIllS CRIME. SO, IN MY 

HUMBLE OPINION, WHAT SHE WAS lllREDFOR, SHE EXCEEDED HER 

AUTHORITY, WHICH TIES BACK TO MY OPlNION ABOUT HER 

INEXPERIENCE THAT SHE HAD IN DOING TIllS. SHE WAS NOT HIRED TO 

GET AT THE WHO, WHAT, WHY, WHERE OF THE CRIME. SHE WAS HlRED 

TO DO A SOCIAL IDSTORY OF THIS FAMILY. 

THE COURT: I THINK THE EVIDENCE WAS SHE WAS INSTRUCTED 

TO DO A SOCIAL mSTORY. SHE WAS NOT INSTRUCTED TO DO AN 

INQUIRY INTO THE FACTS OFTRE CASE. I UNDERSTAND YOUR CLAIM. 

I'M READY TO RULE ON IT. 

MR.. BROWN: YES SIR. 

THE COURT: SO, AS FAR AS THE SUGGES1JON THAT THE 

WITNESS' INEXPERlENCE CAUSED HER TO,GO BEYOND THE SCOPE OF 

WORK THAT SHE HAD BEEN EMPLOYED TO PERFORM; THAT COUNSEL 

SHOULD HA VB SOUGHT HEROUT AND ASKED HER, NOW, WAIT A 

MINUTE, LET'S MAKE SURE THAT MR. ROBERTSON DIDN'T TELL YOU 

ANYTHING ON A SUBJECT THAT WE DIDN'T ASK YOU TO INQUIRE INTO. 

YOU KNOW, THOSE ARE CERTAINLY TIITNGS'TIIAT LAWYERS COULD 

DO. BUT, I :MEAN, ALA WYER IS NOT EXPECTED TO ANTICIPATE EVERY 

375 



3640 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

.. '.,., 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.. 

376 

POSSmLB TIDNG THAT COULD GO WRONG IN THE MONTHS LEADING UP 

TO TRIAL. 

AND THE REASON THAT I THINK THIS OCCURRED IS BECAUSE 

EVEN THOUGH THE LAWYERS HAD HIRED HER FOR A PURPOSE THAT 

DID NOT REQUIRE HER TO INQUIRE THE FACTS OF THE CASE; AND 

EVEN THOUGH TIIEY HAD TOLD ROBERTSON TO KEEP HIS MOUTH 

SHUT WHEN HE TALKS TO TIIE EXPERTS, IT'S ROBERTSON'S INABILITY 

TO KEEP IDS MOUTH SHlJT THAT CAUSED THAT CONVERSATION TO 

TAKE PLACE AND CAUSED DOCTOR CASCIO to BE GIVEN THIS 

INFORMATION WHICH SHE. I'M CERTAIN, WAS EnnCALL Y REQUIRED 

.. TO RECORD'~ 

ANI> SQ, Ti:rAt~s WHY TIrEOOOId1ATioN ENDS UP IN HER NOTES. 

; "11';8 'Not AS A!&StJLT: OP"ANYTHINO: tHE LAWYERS DID THATW AS 
. "L" • 

UNREASONABLE. wmiE, CERTAINLY TIffi. LAWYERS COULD HAVE 

DONE MORE;THEYCOULDHAVE HAD A CRYSTAL BALL OUT AND BEEN 

ABLE TO DETERMINE mAT ROBERTSON IS CERTAINLY GOING TO RUN 

IDS MOUTH DESPITE OUR INSTRUCTIONS NOT TO; AND CERTAINLY 

THIS CONVERSATION WIlli TIlE EXPERT IS GOING TO GO INTO AREAS 

-THAT WE DIDN'T HIRE HER TO WORK IN. 

THE FACT THAT THEY DID NOT ANTICIPATE THAT AND DID NOT 

ACTUALLY GO OUT AND INTERROGATE HER MONTHS AND WEEKS 

BEFORE TRIAL AS TO WHAT ROBERTSON MIGHT HA VB TOLD HER, IN 

MY OPlNION, IS NOT INEFFECTIVE, NOT UNREASONABLE. SO, ON TIIAT 

PARTICULAR PRONG, YOU HAVE FAILED TO SATISFY THE STRICKLAND 

TEST, THE FIRST PRONG OF THE STRICKLAND TEST. 
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1 NOW, ON THE SECOND CLAIM-- THE SECOND COMPONENT OF 

2 THAT FIRST ONE IS THAT ONCE THEY FOUND OUT THE INFORMATION 

:3 THEY SHOULD HA VB TAKEN S1EPS TO GET ANOTHER W11NESS TO 

4 TAKE THE PLACE OF MS. CASCIO. 

S . . MR. BROWN: YOUR HONOR, I DON'T MEAN TO INTERRUPT. BUT, 

6REGARDlNG THAT, I WOULD TAKE.THAT A STEP FURTIffiR AS 

7 ANOTHER PRONG. SHE WAS HIRED TO GIVE AN OPINION AS TO THE 

8 SOCIAL HISTORY OF Tms FAMILY. THAT WAS THE LIMITS OF WHAT 

9 THEY WANTED HER TO DO. I WAS ALSO QUESTIONJNG FOR THE 

10 RECORD, AND ASKED MR. BOYD THIS, THE LAST QUESTION I ASKED 

11 MR. BOYD TIllS, THE DECISION TO TURN THOSE NOTES OVER TO 

12·: . RELAID TO THE CRIME. BECAUSE IN REACHING HER OPINION AS TO 

13 . UNDERLYING SOCIAL VALVES AND THE SOCIAL :m~TORY OF THIS 

14 FAMILY, THOSE NOTES IN NO WAY RELATED TO WHAT SHE NEEDED TO 

15 DO TO REACH THAT DECISION AS TO THE PSYCHOLOGICAL HISTORY OF 

16 THIS FAMlL Y. SO, I QUESTION THAT DECISION; TOO, YOUR HONOR. 

17 . THE COURT: WELL, AS TO--

18 MR.. BROWN: WHAT THEY COULD HAVE DONE WAS ASK FORA 

19 SUPPLEMENTAL IN-CAMERA HEARING IN.FRONT OF JUDGE HAYES AT 

20 THAT POINT IN TIME AND SAY, LOOK, JUDGE, THIS IS WHAT WE'VE 

21 GOT, TIllS IS WE'RE PUTTING HER UP HERE FOR; DO I HAVE TO GIVE 

22 THESE NOTES AND CAN THEy USE THEM. 

23 THE COURT: ALL RIGHT. I'LL ADDRESS THAT. 

24 MR. BROWN: THE DAMNING EFFECT OF THAT TESTllvlONY, IT'S 

25 MY HUMBLE OPINION, YOUR HONOR, IF THERE WAS ANY WAY TO KEEP 
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THAT OUT, I WOULD HAVE KEPT IT OUT. AND, THEN, WHEN YOU'RE 

TALKING ABOUT---

THE COURT: I UNDERSTAND YOUR CLAIM. TIDS ALL BOILS 

DOWN TO THE QUESTION OF THE DECISION OF WHETHER OR NOT TO 

CALL HER AS A WITNESS. YOU'RE RIGHT. I AGREE THAT ONCE THE 

NOTES WERE MADE AWARE TO THE LAWYERS THEY SHOULD HA VB 

DONE EVERYTHING THEY COULD TO KEEP mOSE NOTES FROM BEING 

TURNED OVER TO THE STATE. BUT THE ONLY TffiNG THEY COULD DO, 

IF THEY'D MADE TIlE DECISION TO CALL HER AS A WITNESS, THE ONLY 

THING THEY COULD DO WOULD BE TO PUT IT 1N THE HANDS OF TIIE 

.rtIDGE. IF THEY HAD SAID TO-THEMSEL VES, NO, WE THINK WE'RE 

, O'ONNA div'E'(jp THE NotES TlIATRELATE To tiIEisOCIAL AND . 

;IVffiNTAL'fustORV; BUT NOT GIVE UP TfrnNOTES THAT RELATE TO THE 

C:RIME. TiffiN ONE OF THOSE LAwYERs WOULDULTIMATBLY HA VB 

millED UP SPENDING SOMEtiME IN JAiL. 

MR. BROWN: AND I AGREE WITH TIIAT, YOUR EONOR, BUT--­

THE COURT: I'VE HEARD ALLTIIE ARGUMENTS I NEED. I THINK 

I'M-READY. 

MR. BROWN: JUST ONE MORE STATEMENT, JUDGE. I THINK THEY 

SHOULD HAVE HAD AN IN-CAMERA---

THE COURT: I KNOW. I FULLY UNDERSTAND, MR. BROWN. I'M 

READY TO ADDRESS THAT RlGHT NOW. IN MY OPlNION, ONCE THEY 

MAKE THE DECISION TO CALL HER AS A WITNESS, THEY GIVE THE 

NOTES TO JUDGE HAYES AND ASK JUDGE HAYES NOT TO MAKE THEM 

TURN OVER THE NOTES RELATING TO WHAT MR. ROBERTSON'S SAID, 
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1 JUDGE HAYES' ANSWER WOULD HA VEBEBN NO. IF SHE'S GONNA 

2 TESTIFY, ALL THE NOlES GET TURNED OVER. 

3' SO, THATBRINGSlT ALLAROUNDTOTIIEONEPOINT:,WASITA 

4 REASONABLE DECISION TO CALL HER AS A WITNESS~wmCH I'LL GET " 

5 TO IN A MINUTE. WELL, ACTUALLY, I'LL GET TO IT RIGHT NOW. 

6' IN ANSwERlNG THAT QUESTION, I TIllNK YOU HAVE TO LOOKAT--

7 THAT QUESTION HAS TO BE ANSWERED IN COMBINATION WITH THE 

8 ' SECOND PRONG OF STRICKLAND. BECAUSE WHAT COUNSEL HAS TO ' 

, 9 DO IS THEY HAVE TO LOOK AT THE SITUATION THAT THEY'RE IN. AND 

, 10" THERE THEY ARE IN TRIAL AND THEY HAVE TO GIVE OVER THESE 

11 ,NOTES IF-SHE'SGONNATESTIFY.' THE TRIAL'S AlMOST OVER. SHE IS 

12 THE ONLY VEmCLE LEFT TO TIE ALL miS MENTAL HEALTH HISTORY 

• 13 TOGETHER. ' 

14 ' IF THEY ARE GOING TO CALL HERAS A WITNESS AND 

15 ACCOMPUSH THE GOAL THAT TIIEY SET OUT AT THE WHOLE 

16 BEGINNING OF THE TRIAL) WInCH IS TO LAY IT ALL OUT IN THE FIRST, 

17 . PLACE, TIElT ALLTOGETHERlN THE LAST. IF THEY'RE GONNADO 

18 .. THAT, THEY'VE GOT TO CALL HER AS A WITNESS. 

19 SO, THEY'VE GOT A WEIGH THEV ALUE THAT THEY GET FROM ' 

20, PUTTING HER ON THE STAND AND LE'rTIl"rO HER TIE IT ALL TOGETHER 

21 AGAlNSTTHE CLEAR DETRIMENT THAT THEY WILL SUFFER FROM 

22 THOSE NOTES COMING OUT THROUGH THE EFFECTIVE CROSS 

23 EXAMINATION OF SOLICITOR POPE. AND THE DECISION THAT " 

24 COUNSEL HAS TO MAKE AT THE CRUCIBLE THERE IN THE MIDDLE OF 

25· THE TRIAL IS VERY SIMILAR TO TIIEDECISION THAT I HA VB TO MAKE 
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ON THE SECOND PRONG OF STRICKLAND: WOULD IT HAVE MADE ANY 

2 DlFFERENCE. 

3 ~OW, I'VE SPENT A LOT OF TIME DURING TIlE COURSE OF THIS 

4 . TRlAL READING THE TESTIMONY OF OTHER Wl1NESSES, SO, 

s COUNSEL'S GOTTO LOOK AT SEVERAL THINGS. THEY'VEGOTTO 

6 . LOOK AT TIIE TESTIMONY OF WHAT WAS MEREDITH MOON. THEY'VE 

7 . OOT TO LOOK AT WHATJS THE OTHER EVIDENCE THAT IS IN THE 

8 .RECORD REGARDlNG TIlE WAY THIS CRIME UNFOLDED. THAT 

9 INCLUDES DOCTOR SEXTON. THAT INCLUDES OTHER WITNESSES AS 

10· WELL. 

11'" MEREDITH MOON HAS ALREADY TESTIFIED ABOUT A LOT OF 

12 TFllNGsTHAfnocfoRCAScIOQUOTES ROBERTSON AS HAVING SAID. 

13 UNPOUBTEDLY, THE WAY THAT ROBERTSON PRESENTS IT TO CASCIO. 

14 . THE WAY ITCOMES'OUT THROUGH CASCIO IS SIGNIFICANTLY MORE 

15 .. DAMAGlNG TIIAN IT WAS COMINO THROUGH MEREDITH MOON. BUT, 

16 NEVERTHELESS, A LOT OF THAT TESTIMONY IS ALREADY IN THE 

.]7 . RECORD TO SOME EXTENT. 

18 THEN YOU TAKE DOCTOR SEXTON. SO, rYE GOT A LITTLE 

19 OUTLINE TO WHAT DOCTOR SEXTON TESTIFIED TO REGARDING THE 

20 BLOWS THAT HAD BEEN ADMINISTERED TO THE HEAD TO EARL 

21 ROBERTSON WITH HAMMER TINES. HJ3 DISCUSSED BLOWS TO TH~ . 

22 HEAD ON PAGE 2258, LINES 14 TO 16; BLOWS TO THE LEFT SIDE OF THE 

23. HEAD, TWO PAIRS ON PAGE 2259) LINES 20 TO 24; IN THE TEMPLE; 2260, 

24 LINES 6 TO 7; IN THE RIGHT SHOULDER. PAGE 2262, L1NES 11 AND 19; 

25 RIGHT SIDE OF THE NECK, 2263, LINES 13 TO IS; BACK OF THE LEFT 
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1 HAND, 226S~ LINES 11 AND 15; BACK OF THE RIGHT HAND. 2265, LINES 18 

2 TO 23. 

3 SO, JUST RIGHT THERE, YOU'VE' GOT AT LEAST EIGHT BLOWS 

. 4 WITH THE TINES OF THE HAMMER ADMINISTERED BY WHOEVER 

5 CO:MMIITED THIS CRIME TO THE VICTIM, TESTIFIED TO BY A MEDICAL 

6 DOCTOR USING A CHART! SHOwrnG A JURy', AS I UNDERSTAND, 

7 PHOTOGRAPHS OF THE BODY SHOWING WHERE THESE MARKS .AR.E ON 

8 THE BODY. THAT IS A LEVEL OF DETAIL REGARDING THAT 

9 . PARTICULAR TYPE OF ASSAULT THAT IN MY OPINION HAS AGREATBR 

10 IMPACT BEFORE THE JURy BECAUSE OF ITS LEVEL OF DETAIL, IT'S 

11 SCmNTIFIC AND MEDICAL ACCURACY, THAT IS MORE EFFECTIVE AND 

12 MORE DAMAGING TO THE DEFENDANT THAN IDS OWN ADMISSION 

13 . THAT CAME OUT THROUGH DOCTOR CASCIO. 

14 THEN WE GO ON TO THE BASEBALL BAT, STILL REGARDING 

15 ' EARL ROBERTSON. BASEBALL BAT BLOWS TO THE TOP OF THE SPINE, 

16 2253, LINES 22 TO 24;.LEFT SIDE OF TIm BACK, 2254, LINES 7 TO 10; 

17 UPPER RIom BACK, 2254, LINES 21 TO 22~ . 

18 OTHER PARTS OF THE HAMMER. HE WAS HIT IN THE EAR, PAGE 

19 2260, LINES 7 TO 10. HE WAS CUT WITH A KNIFE, 2252, LINE 17, AND 

20 'THAT WAS IN THE HAND. ON THE BACK OF THE NECK HE WAS CUT 

21 . WITH A KNJFE. 

22 I'M GONNA GO AHEAD AND PUT ALL THIS IN THE RECORD. 2252, 

23 LINES 18 AND 19. CUT IN THE LEFT KNEE; 2264, LINES 3 TO 9; RIGHT 

24 SIDE OF THE NECK WITH A KNIFE, 2263. LINES 15 TO 16. 

381 



3646 
382 

UNDERSTANDING THAT MY SUMMARY OF THESE THINGS 

2 PROBABLY HAS SOME ERRORS IN IT. AND I DON'T MEAN TO GIVE 

3 THESE PAGE NUMBERS AND LINE NUMBERS AND I DON'T WANT 

4 SOMEBODY TO GO BACK AND SAY, NO, YOU MISSED ONE POINT, 

s BECAUSE I GUARANTEE YOU I MISSED A COUPLE OF POINTS. PM SURE 

6 I LEFT OUT SOME. I'M SURE I INCLUDED SOME THAT WERE NOT 

7 ACWALLY TESTIFIED TO AS CORRECTLY AS I SAID THEY WERE. 

8 TIIEN DOCTOR SEXTbN GOES BACK ON 2269 AND 70 AND HE 

9 SUMMARIZES ALL TIlAT. 

10 THEN YOU'VE GOT THE EXHIBITS. I TIDNK I'VE GOT WHAT MUST 

11 BE A REDUCED SIZE COPY OF 267. DO YOU HA VB A BLOW-UP OFTHA T7 

. ~. " '. ~'SALTER: I'LLC:HEct(. ":'!;'.' 

I 

13 1illh~OuRT: SEE IF THIS IS THE AeTUAL EXHIBIT OR THIS IS A 

14 COPY. 

15 :MR. POPE: nns IS THE COpy THAT WAS USED, YOUR HONO~ 

16 wmCH WAS USED WIlli A PRESENTER TO PRESENT IT. WE ALSO 

17 SUPPLEMENTED IT WITH TIllS. 

I8TRE COURT: OKAY. NOW, TlIA:r IS THE TESTIMONY FROM . 

19 DOCTOR SEXTON REGARDING EARL ROBERTSON. I'VE GOT A SIMILAR 

. 20 BREAK-DOWN OF TESTIMONY REGARDING THE BLOWS THAT WERE 

21 ADMINISTERED TO TERRY ROBERTSON. AT LEAST- I MEAN, I GUESS 

22 I'M GONNA mST GO AHEAD AND READ ALL TIDS INTO TO THE RECORD. 

23 BECAUSE, IN MY OPINION, AFTER LOOKING AT THE GRAPHIC NATURE 

. 24 OF DOCTOR SEXTON'S TESTIMONY, THE ABILITY BY DOCTOR SEXTON 

25 TO IDENTIFY SO MANY DlFFERENT BLOWS. AND NOT ONLY TO 
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IDEl\YT!FY THEM, BUT TOEXP~AIN HOW HE IDENTIFIES THEM, AS 

SHOWING PICTURES AND DIAGRAMS, TO BOTH THESE VICTIMS, 

COMBINED WITH THE TESTlMONY OF MEREDITH MOON, AND ALSO 

COMBINED WITH TIlli OTHER TESTIMONY REGARDING THE 

CIRCUMSTANCES, THE DNA; THE BLOOD, THE BROKEN WINDOW. THE 

DROPPING OF THE CLOTHES IN MARYLAND, ALL THIS STUFF: 

, EVEN BEFORE DOCTOR CASCIO GETS ON THE STAND, THERE IS A VNID 

AND GRAPIDC AND OVERWHELMlNG PICTURE PAINTED BEFORE THAT 

'JURY OF THE HEINOUS NATURE, NOT ONLY OF THE CRIME, BUT OF THE 

DEFENDANT THAT COMMITTED IT. 

so, IN MY OPINION, THE EFFECT OF THE ADMISSIONS MADE BY 

ROBERTSON AS TESTIFIED THROUGH CASCIO, WHILE SIGNIFICANT. ARE 

NOT SO STRONG THAT I COULD SAY WITH CONFIDENCE THAT THERE IS 

A REASONABLE PROBABILITY THAT IF THOSE ADMISSIONS HAD NOT 
. .' 

BEEN ENTERED INTO EvIDENCE, TIlE OUTCOME OF TI:IE PROCEEDING 

WOULD HA VB BEEN ANY DIFFERENT .. BECAUSE I BELIEVE, IN THIS 

RESPECT, EVEN THOUGH YOU HA VB DONE AN OUTSTANDING JOB OF 

EXPLAINING ALL THIS TO ME. IN THE END, Irs MY OPINIONTHATYOU 

HAVEFMLED TO MEBTYOURBURDEN OF PROOF ON THE SECOND 

PRONG OF STRICKLAND REGARDING THE TESTIMONY OF CASCIO. 

AND BECAUSE COUNSEL IS CHARGED WITH THE STRATEGIC 

. DECISION IN TIIE CRUCffiLE OF THE TRIAL OF DECIDING WHETHER OR 

NOT TO PUT THIS WITNESS ON THE STAND WHO IS GOING TO HELP 

TIIEM AND lillRT THEM BECAUSE THE BALANCE COMES OUT SO EVEN. 
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AS I HA VB JUST DESCRIBED, COUNSEL'S DECISION TO PUT HER ON TIm 

STAND WAS NOT UNREASONABLE. 

AND SO, I THINK YOU HAVE FAILED ALSO TO PROVE THE FIRST 

PRONG OF STRICKLAND WITH REGARD TO THE DECISION TO PUT HER 

. ON THE STAND. AND TIffiN JUST LIKE I SAID, AND I'VE BEEN SA YlNG 

TIllS ALL THROUGH THE TRIAL, EVERYTHlNG.REGARDING CASCIO 

FLO~S FROM THE DECISION TO PUT HER O:N" THE STAND. ONCE THAT 

DECISION IS MADE, THE NOTES HA VB TO BE TURNED OVER AND THE 

DAMAGE IS GONNA COME. ~ESS,PERHAPS. YOU KNOW. YOU'VE 

GOT A GLEEFUL. OVER-CONF~ENT PROSECUTOR WHO GOES HOME 

'. AND HAS A COUPLE OF DRINKS THE NIGHT"BEFORE HE CROSS 

EXAMINES CASCIO lNSTEAD OFREADINO"THE NOTES THAT HAVE JUST 

. BEEN TURNED OVER TO'THEM PERHAPS HE MIGHTHA VE THEN OVER . . 

LOOKED IT. BUT WE ALL KNOW'THAT SOLICITOR POPE DIDN'T DO 

THAT. 

NOW, WHAT I'M GONNA DO, IS I'M GONNA JUST TAKE THIS 

SUMMARY AND MAKE IT A COURT'S manBlT. 

(WHEREUPON COURT'S EXHIBIT NUMBER ONE WAS MARKED AND 

19 MADE APART OF THE RECORD) 

20 THESE ARE PART OF THE RECORD. THESE ARE THE PLAINTIFF'S 

21 AND DOCTOR SEXTON'S TESTIMONY REGARDING THE REPEATED 

22 BLOWS TO TERRY ROBERTSON WITII HAMMER TINES, LATERAL EDGE 

23 OF HAMMER. KNIFE. I'M COUNTING TWENTY~EIGHT. NOW, THERE MAY 

24 BE SOME OVERLAP IN THE ONES THAT I HA VB IDENTIFIED. I'M SURE 

25 THERE IS. FOR EXAMPLE, HE'S GOT HAMMER TINES BLOWS AND HE'S 
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ALSO LACERATIONS. HE MAY BE COUNTING THE LACERATIONS AS 

HA VlNG BEEN MADE BY THE HAMMER TINES. 

BUT WHETHER IT'S TWENTY wEIGHT, EIGHTEEN OR THIRTY~ 

EIGIIT, Irs A SIGNIFICANT NUMBER THE 'IESTIMONY REGARDING 

HOW THOSE BLOWS WERE ADM1N1STERED, THE ABILITY TO SHOW THE 

DIAGRAMS AND THE PHOTOGRAPHS TO THE JURY, AS I HAVE SAID, IN 

MY OPINION IS MUCH MORE EFFECTIVE AND DAMAGING THAN THE 

ADMISSIONS GIVEN BY ROBERTSON. 

SO, THAT'S MY RULING, AND I WOULD LIKE FOR THE STATE TO 

PREPARE AN ORDER. 

MR. SALTER: YES, YOUR HONOR 

, THECOURT: AND WE'LL MAKE THIS A COURT'S EXHIBIT AS 

WELL. 

14 (WiIBREON COURT'S EXlllBIT NUMBER TWO WAS MARKED AND MADE 

15 A PART OF THE RECORD) 

16 , AND BEFORE WE GO OFF TIlE RECORD LET ME SAY THAT 

17 OBVIOUSLY THERE'S AN EXTENSIVE FACTUAL RECORD IN THIS CASE. I 

18 HA VB. FOR EXAMPLE, IN DISCUSSlNG THE EFFECT OF MEREDITH 

19 MOON'S TESTIMONY ON ME IN DECIDING WHETHER OR NOT THE 

20 SECOND PRONG OF STRICKLAND WAS MET REGARDING THE DECISION 

21 TO CALL CASCIO, YOU'RE GONNA HAVE TO TAKE THAT TESTIMONY 

22 AND PUT IN THE ORDER THOSE DETAILS THAT ARE PERTINENT TO THE 

23 POINT THAT I JUST MADE. 

24 MR.. SALTER: YES SIR. 
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.... Jlffi COURT: NOT ONLY THOSE DETAILS IN THEIR IMPORTANCE 
I :~ •• : .' • .... '" • 

T9.MY!.Q~CISION ON THE SECOND PRONG; BUr THOSE DETAILS IN 

T~IR IMPORTANCE-TO 'COUNSEL WHEN TtIEi:EE.~G. THAT 
.. ". . . . ,". ~ ·<k~.-l.!,i::l~,·'~:·!:::!.·,,:;, 

DIFFICULT DECISION RIGHT THERE IN THE. MIDDLE OF TRIAL. . . . . 
.' .. : 

MR. SALTER: YES SIR. 

THE COURT: AND ON OTHER:POINTS. TOO. OBVIOUSLY, THERE'S 

NO WAY TIIAT i COULD HAVE GONE THROUGH THE DETAIL OF 

TESTIMONY IN MY RULING THAT, EVEN THOUGH I !J)MIT WAS LONG· 

WINDED, TI-IAT NEEDS TO BE DONE IN THE ORDER ITSELF. 

MR. SAL 'fER: YES SIR. 

TIIE COURT: lEN;rOYED BEING· WITH Y'ALL. 

MR. SALTER: tHANK. YOU, YOUR·HONOR. 

MR. BROWN: THANK YOU, YOUR HONOR. 

THECOt.1RT:ANYTInNG FURTHER? 

MR. BROWN: I FORGOT HOW YOU FILEA VOUCHER. 

THE COURT: I'M HAPPY TO SAY mAT YOU NOW SEND IT 

STRAIGHT TO OID. IT DOES NOT HAVE TO COME TO ME. 

MR. BROWN: OKAY. THANK YOU. 

3&6 



---'--"~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

36'51 
387 

CERTIFICATE 
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STATE OF SOUTH CAROLINA ) 

) 
COUNTY OF YORK ) 

IN THE COURT OF COMMON PLEAS f'-.) 

--< '-' 
DC"···· 

c::> 
c::> 
cc 
:c 
):to 
;:0 

I 
r-r'\ 
o James D. Robertson, #5067, ) 

) 
) 

C. A. No. 06·CP·46·S32 
;;:0" '~:' 
;::::~;:::: 

0'-· C) •• _, 

O"'O:~:· 
N· • __ ::0 

c::' .)--.' -- rn 

Applicant, ) 
) 

v. .) 
.) 

State of South Carolina, ) 
) 

Respondent. ) 
) 

ORDER OF DISMISSAL 

~p.o:;. -0 
-iG)r- ::&: -<. -i 
~ (/)0 -
(f)' Z o. 

(') 0 

This matter is before the Court pursuant to an Application for Post-Conviction Relief 

(PCR) filed on March 1,2006. Respondent submitted its Return on October 20, 2006, The Court 

heldan evidentiary hearing on January 29-31,2007 at the Moss Judicial Ce!).ter in York, South 
. _ -' . ' ,-:,: " . ,,:.:. ' . ,: :": " " ""..- . . , .' ",.' . ' . 

. Carolina, 
, > .' • -, '. '. '" .' _. ..' ~ 

Applicant testified on his own behalf at the hearing. He also presented testimony from 

his trial counsel,Jl:\ffies William Hancock, Jr, and James W. Boyd. The State presented 

te~timony from the curre~t Sixteenth Circuit Solicitor, Kevin S. Brackett; the former Sixteenth 

Circuit Solicitor, Thomas E. Pope; Michael Stobbe, the Branch Chief of Inmate Records at the 

South Carolina Department of Corrections (SCDC); and Ms. Merry Collins, an Investigator with 

the Sixteenth Circuit Solicitor's Office. The Court also had before it: the trial transcript 

(including pre-trial motions hearings); the records from Applicant's direct appeal to the South 

Carolina Supreme Court and the \'.;aiver of his appeal; the June] 6, 2005 letter requesting a stay 

of execution; Respondent's June 21,2005 letter opposing the request for a stay of execution; the 

July 7, 2005 Order of the South Carolina Supreme Court granting the stay; the Order Appointing 

Counsel for Post-Com-iction Relief: the York County Clerk of Court's records; and the Post-

n 
rTl 



I ' 

Conviction Relief Application and the Return. For the following reasons,Post-Conviction Relief 

is denied. 

The Applicant, James D. Robertson, presently is confined at the Lieber Correctional 

Institution of the South Carolina Department of Corrections (SCDC) pursuant to commitment 

orders from the York County Clerk of Court. The York County Grand Jury indicted Robertson 

at the April 23, 1998 tenn of court for two counts of murder (98-GS-46-1020 & 1021), one count 
" 

of almed robbery (98-GS-46-1 022), and one count of financial transaction card. fraud (98-GS-46-

1023). On April 30, 1998, the State served a Notice of Intent to seek the death penalty on 

Robertson, pUrSUallt to S.C. Code Ann. § 16-3-20(A)(Supp. 2002). At that time, the State also 

gave notice that it would rely upon the statutory aggravating circwnstances that the m:urder was 

committed while in the commission qfrobbery while armed with a deadly weapon; larceny with 

the use of a deadly weapon; and physical torture, as well as the aggravating circumstances that 

the offender committed the mmder for himself or another for the purpose of receiving money or 

a thing of value, and that two or more persons were murdered by the defendant by one act or 

pursllant to one scheme or course of conduct. See S.C. Code Ann. § 16-3-20(C)(a)(1)(d), (e), 

and (h); (4); and (9) (Supp. 2007). 

The South Carolina Supreme Court assigned the case to the Honorable Jo1m C. Hayes, 

III, and gave Judge Hayes exclusive jurisdiction over the case. James W. Hancock and JamesW. 

"Boyd represented Robertson at trial. l Sixteenth Circuit Solicitor Thomas E. Pope and Deputy 

Solicitor Kevin S. Brackett represented the State. Judge Hayes heard motions on July 17, 

1 Thad Lee Myers was originally appointed to represent Robertson but was relieved because of a 
conflict of interest 
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September 22 and 25, 1998; November 2 and 20, 1998; Dece,mber 4 and 18, 1998; and on 

February 12 and 19, 1999. 

'~.o~~~so.l!:~~J.~9' tri~~ ~e?~.~~!,1arch 15,1999. The jury found him guilty of each of the 
__ A __ A ",_._ •• _____ • __ ._. - _. ________ ..... ______ .. ____ , 

indicted offenses. A sentencing phase was conducted following Robertson's exercise of the 24-

hour statutory waiting period in § 16-3-20(B). In addition to the five statutory aggravating 

circumstances relied upon by the State, Judge Hayes instructed the jury on the statutory 

mitigating circumstances that Robertson did not have any prior convictions involving the use of 

violence against another person, that the murders were committed while he was under the 

influence of a mental or emotional disturbance, that his capacity to appreciate the criminality of 

his conduct or to conform his conduct to the requirements of the law w~s substantially impaired, 

and his 'age and menWity at thetime.'of the' ctiin'eS: ,§ 16-3-20(C)(b)(1 )~(2), (6) and (7) .. The jury 

fOWld each of theallege'd'statutory ag'gra'vatingcircumstances'and,s,entenced Robertson to death 

for both'murders. judge Hayes affirmed,their decision and imposed the death sentence: 

Robertson did not file a timely NotiCe of Appeal, but Judge Hayes entered a Consent 

Order granting relief pursuant to White v. State, 263 S.C. 110,208 S.E.2d 35 (1974). At various 

points on appeal, Assistant Appellate Defender Robert M. Dudek and Deputy Chief Appellate 

Defender Joseph L Savitz, III represented Robertson before the South Carolina Supreme Court. 

On April 15,2002, Mr. Savitz fLIed an Initial Brief of Appellant on Robertson's behalf, 

which presented three issues: 

I. The judge erred by forcing Robertson to submit to a state­
sponsored psychological evaluation solely for the purpose of 
obtaining evidence to be used against him at sentencing, since 
neither competency to stand trial, guilty but mentally ill nor 
insanity were ever at issue in the case. 

cY}ft 



2. The judge eITed by refusing' to instruct the jury at sentencing that 
voluntary intoxication could ,be considered mitigating. 

3. The judge erred by refusing to select an unbiased jury from another 
county, given the notoriety of the case and community sentiment 
against Robertson .. -- . , . . 

4/15/02 Initial Brief of Appellant at p. 1., 
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However, Robertson wrote the South Carolina Supreme Court on June 3, 2002 and asked 

the Court to relieve Mr. Savitz and allow Robertson to proceed pro se. Both Mr: Savitz and the 

State responded to his request. The South Carolina Supreme Court filed an Order on June 26, 

2002, in which it remanded the matter to Judge Hay~s for a hearing on Robertson's competency 

t6 appear pro se. Judge Hayes held a hearing on his competency to appear pro se ,on October 10, 

'2002. Bruce M. Poore represented Robertson at the hearing. Senior Assistant GenerafWilliam 

Edgar Salter, III represented the State. Robertson was the only witness at the hearing. 

On October 28, 2002,)udge Hayes signed a Report to the Supreme Court of South 

Carolina, in which he found that Robertson was competent to waive appellate counsel, and that 

Robertson's decision to waive counsel was knowing and voluntary.' The South Carolina 

Supreme Court filed an, Order on November 21, 2002, relieving Mr. Savitz al!d pelmitting 

Robertson to appear pro se. 

Robertson thereafter filed a pro se Initial Brief of AppeUant, dated July 25, 2003. He 

presented seven issues for appellate review:, 

1. The judge erred in denying three separate motions for a directed 
verdict based on insufficient evidence and State's failure to meet 
the burden of proof as to first element of corpus delicti of murder 
at the conclusion of State's case. 

2. The judge erred by forcing Robertson to submit to a state­
sponsored psychological evaluation solely for the purpose of 
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obtaining evidence to be used against him at sentencing, since 
neither competency to stand trial,. guilty but mentally ill nor 
insanity were ever at issue in the case. 

3. The judge erred by denying the jury's request to take notes while 
being recharged as to the law during guilt phase deliberations. 

4. The judge erred in revealing the location where the jurors were 
sequestered, thereby denying Robertson his constitutional right to a 
fair and impartial jury. 

5. The' judge erred in not allowing defense to define "life 
imprisonment" as it appears in the state statute to potential jurors 
during voir dire, thereby denying Robertson a fair and impartial 
jury. 

6. The judge erred by refusing to select an unbiased jury from another 
cbunty, given the notoriety of the case and community sentiment 
against Robertson. 

7, The judge erred in sentencing Robertson to death. 

Pro Se Initial Brief of Appellant at p. 2. The State filed the Initial Brief of Respondent on 
'... . . , :i.....: :", . ~_,:.:: . .' ,; . r 

December 31, 2003. 

However, Robertson subsequently indicated to the South Carolina Supreme Court that he 

wished to abandon his right to direct appeal. In an Order dated November 22, 2004, the Court 

remanded the case to Judge Hayes for a full hearing on his competency to waive his right to 

direct appeal. The State submitted a Memorandum Regarding Petitioner's Right to Waive Direct 

Appeal on February 14,2005. 

The hearing was held before Judge Hayes on February 22, 2005 at the Moss Justice 

Center in York, South Carolina .. Robertson appeared pro se and testified .at the hearing. Mr. 

Salter again represented the State. In a Report to the Supreme Coul1 dated February 23,2005, 

Judge Hayes found that Robertson was competent to \\'aive his right to direct appeal. In an Order 
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'dated June 3, 2005, the Supreme Court of South Carolina agreed with Judge Hayes' fmding'that 

Robertson was competent to waive bis rightto appellate review. The Court also conducted the 

proportionality review mandated by S.C. Code Ann. § 16-3-25 (2003) and concluded that 

the death penalty was not the result of passion, prejudice, or other 
arbitrary factors, and the evidence supports the jtlry's finding of 
aggravating circumstances. The death sentence is not excessive or 
disproportionate to the penalty imposed in similar cases. See State . 
v. Williams, 321 S.C. 327) 468 S.E.2d 626, eett. denied, 519 U.S .. 
891 (1996); State v. Byram, 326 S.C. 107,485 S.E.2d 360 (1997); 
State v. Powers, 331 S.C. 37, 501 S.E.2d 116, cerl. denied, 525 
U.S. 1043 (1998). 

Therefore, the Court dismissed the appeal and directed the Clerk of that Court to issue' an 

execution notice pursuant to In re: Stays of Execution in CC!pital Cases, 321 S.C. 544,471 S.E.2d 

140 (1996). , " 

On June 16, 2005, Robertson requested a Stay of Execution to file a Post-Conviction 

Relief application. Respondent opposed the request by way of a June 21, 2005 letter, but the 

Supreme Court granted a stay pursuant to In Re: Stays of Execution in Capitai Cases, in a July 7, 

2005 Order. In the same Order, the Supreme Court appointed this Court to preside over this case 

and directed this Court to -hold a hearing to detennine whether Robertson desired to have counsel 

appointed. 

In accordance ""ith In Re: Stays of Execution, the South Carolina Supreme Court's July 7, 

2005 Order and S.c. Code Ann. § 17-27-160 (Supp. 2007), this Court held a hearing at the 

·(jreenville County Courthouse on September 23; 2005. The Court filed an Order Appointing 

Counsel for Post-Conviction R,elief dated September 9, 2005, in which the Court appointed 

Michael Brov.n to represent Robertson. Thereafter, the Court appointed Joseph David Matlock 

to assist in representing Robertson. 
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Robertson raised the following. ground for relief in his March 1, 2006 Application: 

1. Ineffective assistance of counsel· specifics to be amended later. 

Robertson amended his Application at the outset of the peR hearing and proceeded on 

the following specific grounds of ineffective assistance of counsel: 

I. Counsel failed to present Dr. Hayne McMeekin as a witness and 
failed to develop evidence that Dr. McMeekin over-prescribed 
Ritalin; 

2. 

3. 

4. 

ii. 

6. 

7. 

8. 

9. 

Counsel failed to present Chip Robertson as a defense witness; 

Counsel failed to pursue a verdict of guilty but mentally ill 
(GBMI), either by advising Robertson to enter such a plea or by 
requesting a verdict of GBMI at the trial; 

Counsel failed to spend an adequate amount of time with 
Robertson prior to trial; 

Counsel never pursued a: proposoo:.plea bargain allegedly offered1 
by the State; 

,<,::,~,: ' . 
.,i 

Counsel erroneously advised Robertson not to testify in the 
Sentencing pbaseofhis trial; 

Counsel· failed to present evidence that Robertson is adaptable to 
prison life; 

Counsel failed to cross-examine Robertson's co-defendant, 
Meredith Moon about a statement in which she allegedly agreed to 
"keep quiet" about the murders in exchange for $50,000.00; 

Counsel failed to request removal of a juror where the juror had 
made statements on voir dire; 

10.' Counsel did not adequately advise Robertson before he was 
evaluated by the prosecution's psychologist, Dr. Geoffrey McKee; 

11. Counsel failed to adequately present evidence of the Robertson 
family'S mental health history; and 

(!/ft 
'. wi 



12. CounseJ was ineffective for presenting social worker Toni Cascio 
as an expert witness because of (a) Cascio's lack of experience; (b) 
counsel's agreement to provide Ms. Cascio's notes to the States; 
(c) counsel's failure to discover Robertson's admissions about the 
crime in enough time to permit counsel to employ a different social 
worker; and (d) Counsel's presentation of Ms. Cascio as a witness. 

GROUND IO(a)(I) 
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Robertson's first allegation is that trial counsel was ineffective for failing to present Dr. 

Hayne McMeekin, a psychiatrist who had seen Robertson and his family for several years, as a 

.: 

defense witness. Robertson contends that counsel's failure to present Dr. McMeekin was 

prejudicial because counsel could have established further evidence that Dr. McMeekin over-

prescribed Ritalin. The Court finds that Robertson has failed to prove' either deficient 

performance or resulting prejudice under Strickland v. Washington', 466 U.S. 668 (1984). 

Both of the attorneys who represented Robertson at trial testified that Mr. Hancock was 
. , . . 

lead counsel, but both attorneys shared the responsibility of representing Rx?bertson. Both' 

attorneys also testified as to their experience in handling capital and non-capital murder cases. 

Based upon that testimony and the reasons that follow, the Court finds that counsel were 

eminently qualified to represent Robertson and that they did so in a professional manner that was 

consistent with the requirements of Strickland and its progeny. 

Mr. Hancock testified that counsel's investigation led them to conclude that the 

prosecution had overwhelming evidence of guilt, and counsel did not fmd anything which led to 

tl1e conclusion that either Meredith Moon or anyone else committed the murder. Therefore, 

counsel primarily focused on the sentencing phase of the trial, and they attempted to secure a 

sentence of life imprisonment without parole (LWOP). Counsel obtained alJ of Robertson's 

school records which they could locate (including records from California); the records from his 

:, !!J~/\I 
" I 

..... 
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Youthful Offender Act conviction lor burglary; Robertson's records from an involuntary 

commitment to the Willis S. Hall Psychiatric Institution; Robertson's SCDC records; records 

from Kanawha Insurance Company; records from Piedmont Mental Health Associates; and the 

Robertson family counseling records from the Carolina Counseling Center, where Robertson and 

his family were treated by Dr. McMeekin and family and marriage counselor Julius F. "Skip" 

Meyer, Jr. It was Mr. Hancock's impression that the defense obtained all of Dr. McMeekin's 

records through Mr. Meyer.2 

Mr. Meyer testified as a defense witness, and counsel was able to introduce a substantial 

anlount of evidence relating to the mental health counseling that Robertson and his family 

received. Counsel also introduced Mr. Meyer's notes of th~ various therapy sessions as 

Defendant's Ex.I8. Counsel thereafter introduced a number of mental healt~ records through 

M~. Cascio. Additionally, counsel employed several defense experts with the assistance of the 

Center for Capital Litigation in Columbia: Dr. Jonathan Pincus (a neurologist); Dr. James Evans 

(a neuropsychologist); and Toni Cascio, a social worker. Each of these experts testified at trial. 

See Tr. pp. 2458-2530 (Dr. Pincus); pp. 2535-89 (Dr. Evans); pp. 2610-2736 (Dr. Morton); pp. 

2852-3031 (Ms. Cascio). Mr. Hancock testified that counsel made all of the records that the 

defense had available to each of the experts, counsel did not deliberately· withhold any records 

from their experts, and none of the experts indicated that he or she needed additional mental 

. health information in order to fonn his or her opinion. 

Mr. Hancock testified that the defense was aware that Dr. McMeekin was treating the 

entire Robertson family but stated that Mr. Meyer was doing most of the counseling. Counsel 

2 However, Mr.Hancock had previously turned over his file to Robel1s0n and did not have his 
file at the time of the hearing. 
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d~d nllt cDt1sult a psychiatrist to determine \yhether Dr. McMeekin was over-prescribing Ritalin. 

However, counsel did consult with Dr. Morton, who was of the opinion that Robertson had never 

received proper treatment for his drug abuse and that Dr. McMeekin has prescribed too much 

Ritalin and other dmgs as well. Also, counsel was aware that Dr. McMeekin had a disciplinary 

infraction against his license that was affirmed by an Administrative Law Judge approximately a 

year before Robertson's trial. 

Counsel felt that the disciplinary action would create a problem for the defense if they 

elected to call Dr. McMeekin as a defense witness. Moreover, if counsel. presented Dr. 

McMeekin as a witness, Dr. McMeekin would be given an opportunity to undermine Dr. 

Morton's opinion by explaining his. treatment. Counsel made a. strategic decision to present Dr. 

Morton and not Dr. McMeekin. In addition, both attorneys testified that they were not sure that 

the jury would have considered as mitigating evidence several notes from Dr. McMeekin's 

treatment of Terry Robertson, which made no mention of problems with her children. 

Co-counsel, Mr. Boyd, testified that there was overwhelming evidence of guilt and that a 

mental health based defense was important to the defense. Although it was Mr. Boyd's 

recollection that Mr. Hancock had already lined up the various defense experts (through the 

Center for Capital Litigation) before he was appointed, Boyd testified that he worked most 

closely with Dr. Morton. He met with Dr. Morton on several occasions before Robertson's trial, 

and Boyd testified that the defense had made a strategic decision to call Dr. Morton as a witness. 

Counsel also testified that they inade the strategic decision to present Dr. MOlton as a witness 

because they believed·his opinions were beneficial to the defense's case in mitigation. 

!f0/ : 
. I , v . 
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Dr. Morton testified at trial that he was unclear as to whether Robelisol1 was experiencing 

a manic episode at the time of the crimes. However, Dr. Malton analogized Ritalin abuse with 

abuse of amphetamine and cocaine. He explained, "[p]eople that use these dlUgs get psychotic 

and get paranoid." Dr. Morton also described behavioral problems associated with Ritalin abuse. 

Tr.pp.2640-41;pp. 2653-56;pp. 2665-67;p. 2702. 

Dr. Morton further testified that Ritalin abuse would make a pre-existing mental illness 

worse. Tr. pp. 2641-42. He emphasized that people who use as much Ritalin as Robertson 

claimed to have used on the night before and morning of the murders (30-60 milligrams as a 

time) can become psychotic and paranoid, and it may result in unprovoked violence. In 

Robertson's discussions with Dr. Morton, Robertson described. a sense of a great deal of energy, 

some paranoia, 'and "he described the criine aliliost like he was depersonalized." Dr. Morton 

testified thB.t these statements were consIstent With a toxic state of Ritalin ,intoxication; and Dr. 

MOlton believed thiitRobertson had Rit~lin intoxication 'at the time'ofthemul'ciers. Tr.pp. 264-

67. D~. Morton testified that Ritalin abuse "Was a major factor that influenced what happened to 

his parents." Tr. p. 2667, ll. 14-16. Dr. Morton concluded that Robertson did not or could not 

control the impulse to kill his parents. Tr. pp. 2648-51; 2667-94.3 

In Dr. Morton's expert opinion, 

I don't think [Robertson] ever received treatment for his drug 
problems. I think it was talked abo.ut. It was talked about that he 
should quit drinking when he came'out of the state hospital. It was 
talked about various therapists, that he should stop drinking, he 
should attend an AA meeting. I don't know that he was ever given 
an ultimatum to go into a treatment to go into a treatment program. 
I don't know that he was ever forced into a treatment program with 
consequences, if you don't do this, then you can't do that. 

3 See Ground lO(a)(3), h?fra. 

IllU 
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3663 

Tr. pp. 2665-66. Dr. Morton explained that, if left untreated, the results of Ritalin abuse get 

worse, and one might see more paranoia, which could progress to a psychotic state with time. 

Tr. pp. 2666-67. 

Later, Dr. Morton also expressed his opinion that Robertson did not receive appropriate 

treatment of his bipolar disorder: 

Unfortunately, one out of three people receive appropriate· 
treatment. . That was not Jimmy;· he ·didn't receive appropriate 
treatment. I'm not sure his doctor could deliver appropriate 
treatment. And I'm not sure that this is the phice to raise who is 
going to deal with the doctor who prescribed all these drugs, but 
hopefully someone here will be concerned about what this man and 
his family were receiving and the amounts of drugs that they were 
receiving. 

Yr. p. 2269, ll. 14-23.4 Dr. Morton later revisited this opinion and explained that "[i]n my 

professional judgment, he never received proper treatment for his bipolar disorder until he was 

.. , incarcerated here."s 

Dr. Morton further testified that the pharmacy records of the Robertson family (Defense 

Exs. 9-14) as well as notes from Dr. McMeekin showed that a "pretty impressive" quantity of 

drugs were coming into' Robertson's home, including large amounts of Ritalin and anti-

depressants. . Specifically, Dr. Morton noted that Ritalin had been prescribed for both 

Robertson's father and his brother, 8hip. Also, Dr. McMeekin continued to prescribe Ritalin to 

4 The trial transcript reflects that the trial judge sustained the State's objection when Dr. Morton 
expressed his concern about the amount of drugs prescribed, and the trial judge instructed 
defense counsel to "go on and ask the next question." Ir. p. 2669, 1. 24 - p. 2670, 1. 4. 
S Dr. Morton also explained that a study had concluded that certain types of substance. abuse 
make bipolar disorder worse, Tr. pp. 2680-83. and he later testified that Dr. McMeekin had 
prescribed Lithium for Robertson's bipolar disorder but had not prescribed a sufficient dosage to 
have a positive effect. II. p. 2686. 
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Chip even though another doctor had taken Chip off of Ritalin after discovering Chip's abuse of 

the drug. Dr. McMeekin's records reflected that Chip needed Ritalin to go back to school, 

despite the fact Dr. McMeekin'S own records reflected that Chip was snorting Ritalin. Finally, 

Dr. Morton reviewed the various mental health diagnoses for each of the family members that 

were reflected in the records he reviewed and the defense introduced a chart reflecting those 

diagnoses. Tr. pp. 2684-2703; Defense Ex. 15. 

" . 
To establish that he received ineffective assistance of~ounsel, an applicant must make a 

.' -. ..' . . 
two-fold showing. See Wiggins v. Smith, 539 U.S. 510 (2003). First, he must demonstrate that 

his attorneys' "representation fell below an objective standard of reasonableness/' Strickland, 

466 U.S. at 688. "Judicial scrutiny of counsel's performan.ce must be highly deferential," and 

"every effort [must] be made to elimiIiate:the distort~ng effects of hindsight .... and to evaluate 

the [challenged} conduct froin' counsel's' perspective at the ·time;"·ld.~. aL689, S.~e .also 

Yarborough v. Gentry, 540 U.S. 1, 6 (2003) ("[E]ven if an omission is inadvertent, relief is not· 

automatic., The. Six1h Amendment guarantees reasonable competence,. not perfect advocacy i-

judged with the benefit of hindsight."). Further, there is a strong presumption that the actions. 

taken bY-counsel were sound trial strategy. Strickland, 466 U.S. at 690. 
.1 

Even jf an applicant establishes that counsel's performance. was deficient, he is only 

entitled to relief if he can aJso demonstrate th.at he was prejudiced by his attomey~' 

ineffectiveness, i.e., "that there is a reasonable probability that, but for counsel's unprofessional 

errors, the result of the proceeding would· have been different." Id. at 694. See also Florida v. 

Nixon, 543 U.S. 175 (2004); Palacio v. State, 333 S.C. 506, 51 I S.E.2d 62 (1999). In the context 

of a capital sentencing proceeding, the applicant must prove that "there is a reasonable 



3665 
probability that ... the sentencer - including an appellate court, to the extent it independently 

reweighs the evidence - would have concluded that the balance of aggravating and ni.itigating 

circumstances did not warrant death." Strickland, 466 U.S. at 695; see also Wiggins, 539 U.S. at 

537; Joiles v. State, "333 S.C. 329; 333, 504 S.E.2d 822, 823 (1998) (petitioner did not meet 

burden). 

Applying these principles to the present case, the Court finds that Robelison's argument 

lacks rnerit. The Court finds that trial counsel's testimony concerning this allegation (and those" 

which follow) is credible, and the Court rejects Robertson's arguments to the contrary. Based 

upon the credible evidence, the Court finds that counsel's decision to present evidence through 

Dr. MOlion that Dr. McMeekin had over-prescribed Ritalin l rather than present Dr. McMeekin as 

a witness, reflects a reasonable, strategic choice under Strickland. 

The Court fmds that Dr. McMeekin's credibility would have been subject" to 

impeachment with the disciplinary infraction discussed at the hearing before this Court. The 

Court further finds that if counsel had presented Dr. McMeekin as a witness, he would have had 

an opportunity to explain and defend his treatment of the Robertson family and dispute Dr. 

Morton's expert opinion concerning the over-prescription of Ritalin and other drugs to the 

various members of the Robertson family. This would have created a "battle" among the 

defense's experts that could have been exploited by the State. TIle Court finds that it was not 

umeasonable to avoid presenting an expert who could undermine the defense's case in mitigation 

by creating such a battle of defense experts. Lytle v. Jordan, 22 P.3d 666, 679 (N .. M. 2001) 

(,'Defense counsel may simply have concluded that a battle of experts would not be beneficial to 
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the defense or that it would have unduly emphasized or inadvertently reinforced the State's 

evidence"); see also Smith v. Angelone) 111 F.3d 1126, 1132-33 (4th Cir. 1997). 

Even assuming arguendo that trial counsel's performance was somehow deficient, the 

Court finds that Robertson failed to prove that he was prejudiced by counsel's error. First, while 

Robertson did present evidence before this Court of portions of Dr. McMeekin's notes that were 

not elicited at trial, a review of Dr. Morton's testimony clearly reflects that Dr. Morton relied, at 

least in part, upon records from Dr. McMeekin in reaching his conclusions. The Court also fmds 

that a least some of Dr. McMeekin's notes were also relied upon by Ms. Cascio, who prepared 

three charts "marking all of the psychological visits \\'ith either Skip Meyer or Dr. McMeekin for 

TelTY and Earl during" 1995 through 1997. Ms. Cascio t~stified about those diagnoses, as well 

as a 1994 diagnosis by Dr: McMeekin . .that.Rob~rtson was depressed. Defendapt's Ex. 25-27. 

E.g.; Tr. pp>2882 .. B7. ' ,. ,. 
" '} 

It is unclear whether Dr. Pincus~ the neurologist employed by the defense, also review~d. 

Dr. McMeekin's records as part of "the medical records" that he reviewed (Tr. p. 2472),but it 

appears that he was familiar with and testified about the records of Robelison's treatment for· 

bipolar disorder and his abu~e ofRitalin~ Tr. pp. 2493-99.6 

Moreover, Dr. McMeekin did not testify at the peR heating. Therefore, the Court finds 

that Robertson carolOt prove any prejudice because he did not present any evidence upon which 

this Court can find that there "is a reasoQable probability that, but for counsel's unprofessional 

6 Dr. Pincus testified that Robertson was abusing Ritalin, which had been prescribed for his 
brother. Chip, when Chip "was probably misdiagnosed as having attention deficit disorder of the 
kind that would respond to Ritalin." Although it did not help Chip's problems, the Robertson 
family "was able to get, apparently legal shipments of [Ritalin)" and Robertson abused it. Tr. pp. 
2494-95. 



3667 
errors, the result of the proceeding would have been different." Srtickland, 466 U.S. at 694. See 

Dempsey v. Slate, 363 S:C. 365,610 S.E.2d 812 (2005) ("A PCR applicant cannot show that he 

was prejudiced by COl,lOsel's failure to call a favorable witness to testify at trial if that witness 

does not later testify at the PCR hearing or otherwise offer testimony within the rules of 

evidence"); Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998) (peR applicant must 

produce the testimony of a favorable witness or otherwise offer the testimony in accordance \\~th 

the rules of evidence at the PCR hearing in order to establish prejudice from the witness' failure·· 

to testify attrial); Glover v. State, 318 S.C. 496, 498, 458 S.K2d 538, 540 (1995) (applicant's . . 

mere·· speCUlation what witness' testimony would have been cannot, ,by itself, satisfy the 

applicant's burden of showing prejudice). ' See generally Beaver v. Thompson, 93 F.3d 1186, 

1195 (4th Cir. 1996) (rejecting claim that counsel was ineffective for failing to present mitigation 

evidence through the testimony of family members, where there. was no proffer of this 

testimony). 7 

GROUND 10(a)(2) 

Robertson next alleges that trial counsel were ineffective for failing to can Robertson's 

brother, Chip Robertson, as a defense witness. Robertson contends that Chip could have testi£ed 

concerning (1) his own involvement in the murder, and (2) the family's mental health history. 

The Court fmdsthat Robertson has failed to prove either deficient performance or Sixth 

Amendment prejUdice resulting from counsel's failure to present Chip as a witness . 

., This same rule applies in federal habeas corpus proceedings. "Complaints of uncalled 
'witnesses are not favored in federal habeas review." Murrayv Maggio, 736 F.2d 279,282 (5th 
Cir. 1984). "Therefore, if potential witnesses are not called, it is incumbent on the petitioner to 
texplain their absence and demonstrate, with some precision, the 'content of the testimony they 
would have given at trial." U/1ited States ex reI. Cross v. DeRobertis, 811 F.2d 1008, 10] 6 (7th 
Cir. 1987). See also Beaver, 93 F.3d at ll95. 
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Robertson testified at the peR hearing that he had a "fairly tenuous" relationship with his 

family around the time of the murders and that the family was not the typical American family 

that it appeared to be. He stated that most of his parent's family problems centered on him and 

Chip. When Chip and Robertson were on a ·break from school, they would use marijuana and 

alcohol. Later, they snorted Ritalin. Robertson indicated that Chip had a prescription for Ritalin. 

Mr. Hancock testified that he did not think that anyone from the defense team spoke to 

Chip Robertson because Chip \:o,'as represented by counsel and was, being investigated in 

connection with the murder of his parents. Although Mr. Hancock was aware that Robertson and 

Chip were close at the time of the murders, he described their relationship as that of "partners in 

crime, in their attitude and action, their drug use and their attitudes about their parents." Counsel 

was unable to develop inforrrii::ttion that Chip prompted or encouraged. Robertson to harm his 

parents:"·"",:;,·,;.,, 

Mr. Hancock testified that he had heard "street rumors" that Chip had taken people on a ' 

tour of the house where Terry and Earl Robertson were murdered and was having parties. Mr. 

Hancock felt that Chip could not help the defense because whatever information the defense 

could develop through him would have been more hannful than beneficial to Robertson's case. 

Also, Robertson did not want trial counsel to go after Chip. 

Mr. Boyd testified that Chip had a drug problem at the time of the offense. Mr. Boyd 

approached Chip's attorney, but Chip was not cooperative with his brother's defense. In Mr. 

Boyd's estimation, even if they presented Chip and he testified concerning his o'~n involvement 

in the murder, this would only give weak evidence of another mitigating c,ircumstance. In fact, it 

would make the murders appear even more pre-planned. 

(lrp 
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The two prosecutors in the case; So1icitor Brackett and former~Solicitor Pope, testitied 

that the State investigated Chip Robertson as a possible suspect in his parents' murders. 

However, the State was unable to de,;e]opsufficient evidence to indict him in connection with 

this case. 

The Court find~ that Robertson has faBed to prove either deficient perfomlance or 

resulting prejudice 011 this allegation as well. First, it does not appear that testimony from Chip 

concerning his involvement in the murders would have been admissible in the guilt phase of the 

trial because it is not inconsistent with Robertson's guilt. 

In State v: Gregory,' 198 S.C. 98, 16 S.E.2d 532 (1941), the South Carolina Supreme 

.. Court set forth the rule' governing the admissibility of evidence offered by the defendant to' 

establish that someone' else committed the offense with which he; was charged. This rule for the 

admission of "third party guilt" was stated as follows: 

[E]vidence offered by accused as to the commission of the crime 
by another person must be limited to such facts as are inconsistent 
with his own guilt; and to such facts as raise a reasonable inference 
or presumption as to his 0'Wn innocence; evidence which can have 
(no) . other effect than to cast a bare suspicion upon another, or to 
raise a conjectural inference as to the commission of the crime by 
another, is not admissible..... [B]efore such testimony can be 
received, there must be such proof of connection :with it, such a 
train of facts or circumstances, as tends clearly to point out such 
other person as the guilty party. 

198 S.C. at 104-105,16 S.E.2d at 534-35 (quoting 16 C.J., Criminal Law § 1085, p. 560 (1918) 

and 20 AmJur., Evidence § 265, p. 254 (1939); footnotes omitted). 

In Holmes v. SOUTh Carolina, 547 U.S. 319, 126 S.Ct. 1727, 1733 (2006), the United· 

States Supreme Court held that the South Carolina Supreme Court in State v. Gay, 343 S.C. 543, 

541 S.E.2d 541 (2001) and State v, Hoil;zes, 361 S.c. 333, 605 S.£,2d 19 (2005), ,·ac~ted and 
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remanded, 547 U.S. 319 (2006) "had radically changed and extended the rule." The Court 

explained that 

In Gay, after recognizing the standard applied in Greg01Y, the 
court stated that "[i]n view of the strong evidence of appellant's 
guilt - especially the forensic evidence - '" the proffered evidence 
... did not raise 'a reasonable inference' as to appellant's own 
iImocence." Qay, 343 S.c. at. 550, 541 S.E.2d at 545 (quoting 
Grego])}, 198 S.C. at 104, 16 S.E.2d at 534, in turn quoting 16 C.J., 
§ 1085, at 560). Similarly. in the present case, as noted. the State 
Supreme Co\.1l1 applied the rule that "where there is strong 

. evidence of [a defendant's]. guilt, ... ~heproffered evidence about a 
third party's alleged guilt" may (or perhaps must) be excluded. 361 
S.C. at 342, 605 S.E.2d at 24. 

126 S.Ct. at 1733-34. The Supreme Court found that the modification of Gregory enunciated in 

. G,ay and Holmes rule was '" arbitrary~ in the sense that it does not rationally serve the, end that the 

Gregory-rul~ and other similar third-party guilt rules were designed. to further .. Nor has.the State. 

identified any other legitimate end that the rule. serves. Itfollows that the ntle appljeq ~n this. case . 

. by the State Supreme Court. violates a, criminal defendant's right Jo have 'a meaningful 
' .. t: ',":" 

opportunity to present a complete defense. '" 126 S.Ct. at. 1734 (cjtations omitted), 

Applying the rule set forth in Gregory, .this Court finds that it has not been presented with 

any evidence of Chip's involyement in the murders, which is inconsistent with Robertson's guilt, 

that was not already before the jury. 8 
. For instance, there was no testimony presented at the peR 

hearing that Chip was involved. Also, Chip had not given any statements to law enforcement, 

8 Based upon the cross-examination of the State's DNA expert, the defense was able to argue in 
closing (as part of the argument that Moon's testimony was not corroborated) that a bloodstain 
found on a moccasin that was in the bag with the murder weapons and other items seized in 
Maryland, \\"hieh was not matched to Robertson, might have been Chip's DNA. Also, the 
defense noted the absence of any testimony_of Chip's whereabouts at the time of the murders. 
See Tr. p. 1938.11. 1-21. 
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and the COUff has not been presented with any supposed admissions by Chip. The Court has 

only been presented with speculation as to any involvement by Chip in the murders. 

Thus, the Court finds that evidence Chip may have been involved in the· !Ourders is 

inadmissible under Gregory. See 98 S.C. at 104-105, 16 S.E.2d, at 534-535. See also Holmes, 

.126 S.Ct. at 1732-33 (recognizing that "rules regulating the admission of evidence proffered by· 

criminaldefenaants to show thal' someone else committed. the crime with which they are 

charged" are "widely accepted"and Constitutional).9 

Second, and assuming its admissibility in the sentencing phase, the Court finds that 

Robertson .cannot show deficient performance by his trial counsel because Chip was unavailable 

to the defense,not based upon any deficient performance on the part of Robertson's attorneys,,' 

but because his attorney refused to permit counsel to talk to. him. when .counsel inquir~d. See 

United Sta~esv. Kamel, 965 F.2d 484, 497 (7th Cir. 1992) (trial counsel's failure to interview 

defendant's brother-in-law to determine if he and codefendant were solely responsible for ftre 

~as n~t 'deficient peIformance' in arson prosecution, where defendant ."fully and knowingly 

partiCipated in the decision to adopt a joint alibi strategy" with co-defendant, and bt:other-in-law 

was unavailable at time of trial): Under these circumstances, the Court finds that Robertson's 

counsel made reasonable efforts to interview Chip and that. they were ethically prevented from 

any further attempts to interview him after Chip'S ,attorney refused to make him available to the 

? The Court further finds that Robertson had admitted his guilt to both of his attorneys, and that 
counsel were· limited in their ability to present contrary evidence that. Chip committed the 
murders. See'Rule 407, SCACR, Rule 3.3(a) (3) (a lav.ryer shall not knowingly offer evidenc,e 
that the lawyer knows to be false); Lucas v. Stale, 352 S.C. t, 572 S.E.2d 274 (2002) ("an 
attorney has an ethical duty not to perpetrate a fraud upon the court by knowingly presenting 
perjured testimony"). See also Nix v. Whiteside, 475 U.S. 157 (1986) (criminal defendant's sixth 
amendment right to effective assistance of counsel was not violated when the attorney refused to 
cooperate with the defendant in presenting perjured testimony at ~rial). 
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defense. See Rule 407, SCACR, Rule 4.2, RPC ("[A] lawyer shall not communicate about the 

subject of the representation ""itb a party the lawyer knows to be represented by another lawyer 

in the matter .... ").· 

The Court also finds that Robelison's current allegation is inconsistent with his stated 

desire at the time oftria1, as testified.to by Mr. Hancock, for trial cotmsel not to go after Chip in 

connection with the murders. The Court furtller finds that \:vhat Chip would have testified to, had 

he been called as a witness, is unknovvll because, to date, he has not testified, and the Court has 

not been presented with any incriminating statements that he has made concerning the murders. 

~oreover, the COUlt finds that if Chip had been asked about his own culpability as to the 

murders, he would have had'the protection of the privilege against self-incrimination, and there 

is nothing in the recol'd to suggest that he would have been willing to waive his privilege. Again, 

the Coilrt finds that Robertson·sshov.-;ng is merely speculative and does not entitle him to relief 

under' Strickland. See Eisemann v. Herbert, 401 F.3d 102 (2d Cir.2005);10 Stewart v. 

Wolfenbarger, 468 F.3d 338 (6th' Cir. 2006). See also Fletcher v. Mann, No. 97~2137, 1998 WL 

743744, at *4 (2d Cir. Oct. 21, 1998) (unpublished table opinion) (finding no ineffective 

10 In Eisemann, a father and son were· charged with various counts of sexual abuse. The father 
was charged with abusing a girl and her twin brother; the son was charged with abusing only the 
girl. The father and son hired the same attorney, Holtman. !d. at 105, ]n 1985, the father pled 
guilty to the charges. The son went to trial, represented by Holtman and another attorney. The 
jury found the son guilty ori several charges. ld. In federal habeas corpus, the son argued that his 
counsel provided· ineffective assistance, as a conflict of interest prevented counsel from calling 
the father to testify that he had committed the acts of which the son was accused. ld. at 108. The 
Second Circuit Court of Appeals, however, rejected that argument. That court first found that it 
was unknown \\o"hat the father would have testified to, if he had been called as a witness. Jd. at 
109. Further, c\'en if the father was asked about his own culpability as to the charges against the 
son, the father "would have had the protection of the privilege against self-incrimination, and 
nothing in the record suggests that he \\'as \\'illing to waive his privilege." Jd. 

" 
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assistance of counsel where the witnesses whom counsel failed to subpoena, who counsel also 

represented, "were virtually celtain" to invoke the right against self-incrimination). 

Further,the Court agrees with Mr. Boyd's assessment at the PCR hearing that although 

presenting evidence that Chip \vas involved in his parents' murders would have given the 

defense another statutory mitigating circumstance, see § 16~3-20(C)(b)(5) ("The defendant acted 

under duress or under the domination of another person"), this would have been a relatively 

weak mitigating circumstance. On the other hand, evidence that Chip was an accomplice or . . 

conspirator would have strengthened the pros'ecution's case in aggravation of punishment, and it 

would 4ave. been inconsistent with the evidence from the experts who testified at trial that 

Robertson'S actions were caUsed, at least in large part, by his bipolar personality disorder and his 

use and abuse of Ritalin. Therefore, the Court finds that Robertson has failed to prove that trial 

counsel .were deficie~t for not presenting Chip Robertson to testify about his possible 

involvement in the murder of his parents. See United States v. Guerrero, 938 F.2d 725, 730 (7th 

Cir. 1991) (there is no ineffective assistance of counsel even where the attorney chooses one 

reasonable strategy to the exclusion of another); United States v. Adamo, 882 F.2d 1218,'1227-28 

(7th Cir. 1989). 

Because Chip did not testify either at trial or at the PCR hearing, the Court finds that it is 

likewise speculative as to whether Chip would have provided infonnation about the Robertson, 

family background or the family'S mental health history that was generally consistent with the 

mitigation case at trial and Robertson's showing in PCR, or whether he would testify contrary to 

counsel's reasonable presentation of evidence in mitigation of punishment concerning the 
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family's social history and mental health history. I I Therefore, the Court finds that Robertson has 

failed to prove deficient performance on tllis allegation. 

Even assuming that counsel were deficient, the Court finds that Robertson has failed to 

prove any prejudice. In addition to the reasons already stated, the Court finds that it is 

impossible for the Court to conclude that there is a "reasonable probability that, but for counsel's 

unprofessionaletTors, the result of the proceeding would have been different" under Strickland 

because' Robertson did not present testimony from Chip conceming his involvement in the 

murders or the family background and mental healtll history. See Dempsey, 363 S.C. at 369,610 

S.E.2d at 814 ("A PCR applicant cannot show that he was prejudiced by counsel's failure to call 

a favorable witness to testify at trial if that witness does not later testify at the peR hearing or 

otherwise offer testimony within the, rules of evidence"); Bannister, 333 S.C. at 303,509 S.E.2d 
, ' ,. '.. ", 

at 809 ('PCR applic;.tnt must, PX:9duce t\le ty~ti~ony of a favor~bl{( witness or otheI:wise offer the 

testimony in accordance with the rules of evidence at the PCRhearing in order to establish 

prejudice from the witness' failure to testify aqrial.") .. United States ex rel~ Cross v. DeRobertis, 

811 F.2d 1008, 1016 (7thCir. 1987). Particularly in light of the State's overwhelming evidence 

of Robertson's guilt of the murders and the statutory aggravating circumstances, the Court finds 

that Robertson has failed to prove that "there is a reasonable probability that ... the sentencer ... 

would have concluded that the b~lance of aggravating and mitigating circumstances did not 

warrant death." Strickland, 466 u.s. at 695; see also Wiggins, 539 U.S. at 537; Jones, 332 S.C. 

II For the reasons stated in connection with Ground lO(a)(7) & (12)-(13), the Court finds that 
trial counsel's investigation for and presentation of evidence concerning the mental health 
history of Robertson and his family was objectively reasonable under Strickland, and that 
Robertson did not prove any prejudice resulting from counsel's perfonnance. 

2~3 (( ) 
\. 
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at 332, 504 S.E.2d at 823 (concluding that petitioner did 110t meet burden). 12 Cj Timberlake v. 

Davis, 409 F.3d 819, 824 (7th Cir. 2005) ("Coerced testimony dragged out of truculent family 

members is unlikely to persuade ajury thata defendant has redeeming features"). 

GROUND lO(a)(3) 

Robertson further alleges that trial counsel were ineffective because they neither advised 

him to plead gUilty but mentally ill (GBMI) nor requested that the trial judge submit a verdict of 

GBMI to the jury. The Court disagrees and finds that Robertson has not met his burden of 

proving deficient performance or resulting prejudice as to either allegation. 

As previously discussed, trial counsel employed three experts who eventually testified as 

to Robertson's mental state at the time of the murders. Dr. Pincus, the neurologist who 

performed both a neurological l3
. and physical examination of Robertson, testified that his testing 

. . , 

revealed that Robertson had frontal lobe damage. He explained that the frontal lobes provide 

, jUdgment and the inhibition ofirnpulses. Tr. pp. 2480-91~ 2509-10. 

Dr. Pincus testified that his testing supported the earlier diagnosis of bipolar disorder. 

Robertson reported abusing Ritalin and alcohol to self~medicate, and Dr. Pincus testified that this 

was common for persons with bipolar disorder. Tf. pp. 2458-80; 24~)4-96. Dr. Pincus explained 

-that Robertson did something on the night of the murders that he had plru.med for some time. Tr. 

pp. 2490-91. 

12 The Court further finds that evidence that Chip may have been a conspirator or an accomplice 
in his parents' murders would only strengthen the case in aggravation and would not lead the 
Co~t, to "conclude[ ] that the balance of aggravating and mitigating circumstances did not 
wan"ant death:' Strickland, 466 U.S. at 695. 
J) Dr. Pincus saw Robertson on two occasions: on November I, 1998, and on the morning of his 
testimony. Tr. pp. 2471-72. Also, he did not perfonn a "very complete examination," which he 
estimated might take "a day or two." Tr. p. 2480. . 
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that: 

With respect to Robertson's mental state at the time of the murders, Dr. Pincus testified 

[t]he history that he gave me indicated that he does indeed have 
manic depressive illness. 

And the history that I found in the records confirms that. So, I 
believe that he is manic .depressive and he was probably having an 
episode of mania ... at the time of the murder[s]. 

Tr. p. 2497 (emphasis added). 

Dr. Pincus based his opinion on evidence that Robertson was not sleeping and had not 

had more than three hours sleep in the twenty-four to thirty-six hours before the murders; 

Robertsoh's history of gambling, running up debts and not being able to concentrate (even 

though he could concentrate when Dr. Pincus exan1ined him); and his treatment for bipolar 
, . ~ 

disorder at the time. Tr. pp. 2497-99. Dr. Pincus testified that Robertson reported using 250 
f'; ~ .' .", -". " 

........ ,.. .:J' . '-r~. ' ~"";' :.' '. 

mgs. of Ritalin on the night of the murders, which is "an enom10US overdose of Ritalin" and ten 

times the amount that Dr. Pincus would prescribe. 

Dr. Pincus also testified that: 

The combination of the urge that he had been controlling up to 
that time to kill his parents, under the influence of a mania and the 

. drug Ritalin which exacerbates the symptoms of mania, reproduces 
them, accentuates them, I think that is the reason that at that time 
he did that. . 

I also base that on the' fact of what he did. This was no 
assassination; he obliterated them. He was in the grip of a colossal 
emotion. 

Tr. p. 2699, n. 11-20. Dr. Pincus added that Robertson had an urge to kill his parents that was 

stimulated by his drug use. This \vas· "unchecked by the functioning of his frontal lobe at that 
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time which was not working well because of [his dnlg and alcohol use] and because of the status 

of his brain to begin with." Ir. p. 2500, n. 6-13. 

Dr. Pincus testified that his opinion would not be affected by ~vidence of efforts to cover 

up the murders. . However, . he admitted that if there was evidence that Robertson had written 

notes on the day of the murder, then "there would have to be a presumption of planning." Tr. pp .. 

2501-02. Also; Dr. Pincus agreed that Robertson was making choices about the medications he 

would take and the order he would do so at the time of the murder; and he had been advised of 

the effeCts of drug and alcohol use on his bipolar disorder. Tr. p. 2517 .. 

Moreover, Robertson reported to' Dr. Pincus that the only times he thought of killing his 

parents was when he was taking Ritalin, cocaine or "speed." Tr. pp. 2520~22. The COUlt finds 

that this information is inconsistent with other information available to trial counsel (and testified 

to by a number of State's witnesses) that Robertson often talked of killing .his parents for the 

insurance money. 14 

Dr. Evans, the defense neuropsychologist, testified that Robertson's full scale LQ. was 

112.15
' However, neuropsychological testing and a quantitative E.E.G. (Q.E.E.G.) administered 

by Dr. Evans revealed that Robertson had damage to the right hemisphere of his brain arid/or 

frontal lobe dysfuncti~n.16 Dr. Evans explained that Robertson had previously been diagnosed 

14 For instance, his co-defendant, Moon, testified in the guilt phase that Robertson had previously 
told her on many occasions that he planned to kill his parents, both when he was sober and when 
he was drunk. Also, he explained that his motive was the insurance money, which Moon said 
was "a couple of million" dollars. Tr. pp. 1592-93; see also Tr. pp. 1632-33; 1642, Other 
witnesses testified to similar comments in the sentencing phase. E.g., Tr. pp. 2155-57; 2163-65;· 
2177~78; 2187-89; 2202-03; 2219; 2222; 2228. 
l~ His verbal I.Q. was 118, but his non-verbalI.Q. was 102. 
16 The frontal lobes are the portion of the brain that allows humans to ha\'e executi"e functioning, 
plan ahead and restrain impulses. . 
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with bipolar disorder and attention deficit hyperactivity disorder (ADHD), the latter of which 

"most people today believe is a brain based disorder, especially with most cases being frontal 

lobe related." Tr. pp. 2546-69; 2577-78. 

According to Dr. Evans, Robertson described having periods of disassociation, and Dr. 

Evans testified that both prior diagnoses of AOHO and bipolar disorder were correct and 

supported by his testing. However, Dr. Evans did not know what Robertson's mental state was 

at the time of the crime, and he could not say that Robe11son had a disassociative episode at the 

time of the crime because Robertson. never claimed that he had one when the murders occurred. 

Indeed, Dr. Evans did not discuss the facts of the crime with Robertson. He likewise admitted 

that Robertson could have fabricated the report of disassociative episodes to create a mental 

health defense. Tr~ pp. 2569-70; 2575; 2584; 2586.-

-; Dr. MortOn; the' defense expert inpsycho"'pharmacology; agreed with the diagnoses 

previously given to Robertson. He-also testified that Robertson met the diagnostic criteria for 

alcohol abuse and dependence, as well as poly-substance abuse - based on:Robertson's stimulant 

abuse and marijuana abuse. The primary stimulant that he abused was methylphenidate, which is 

sold under the trade name of Ritalin. According to Dr. Morton, "[d]rug-induced psychiatric 

disturbances are probably more prevalent among abusers of eNS stimulants [such as Ritalin] 

than any other type of drug." Tr. pp. 2613-37. 

The difficulties caused by these disturbances. can include manic-like states, "serious 

psychoses resembling schizophrenia, depressions that are almost identical to major affective 

disorders, especially during withdra\vaJ, and other types of anxiety disorders. However, most of 

the psychotic states caused by abuse of these stimulants are transitory, "just lasting a brief period 
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of time, and will usually disappear, whether its hours or weeks:" Tr. p. 2636. See also Tr. pp. 

2638-39; 2652-67. 17 

Robertson reported using between 240 and 300 mgs. of Ritalin. Dr. Morton analogized 

Ritalin abuse with ahuse of amphetamine and cocaine. He explained that "[p]eople that use-these 

drugs get psychotic and get paranoid." Dr. Morton testified that a person would have impaired 

judgment, and "extreme anger with the threat of acting out aggressive behavior" may occur. 

Also, paranoid ideation and' auditory as well as taetilel8 hallucinations may occur, and Dr. 

Morton described behavioral problems associated with Ritalin abuse. Tr. pp. 2640-48; 2653-56; 

266S~67; 2680-83; 2702. 

Dr. Morton testified that he was unclear as to what affect Robertson's bipolar disorder 

had at'the time of the crimes. However, be testified that Ritalin abuse would make a pre-existing 

mental illness worse. Dr. Morton emphasized that people who use as much Ritalin as Robertson 

claimed to have used on the night before and morning of the murders 00-60 milligrams as a 

time) can become psychotic and paranoid, and it may result in unprovoked, violenCe. In 

Robertson's discussions with Dr. Morton, he described a sense of a great deal of energy, SOme 

paranoia, and "he described the crime almost like he was depersonalized." Dr. Morton believed· 

that these statements were consistent with a toxic state of Ritalin intoxication, and Dr. Mortoi1 

believed that Robertson had Ritalin intoxication at the time of the murders. Tr. pp, 2654-67. 

l7 Dr. Morton testified people that "use these drugs get psychotic and get paranoid." They have 
"~[l]oose associations" which do not make sense, and they develop behavioral problems. TI. pp. 
2640-41. 
l~ Tactile hallucinations refer to a person experiencing the feeling that something is crawling on 
him. . . 
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In Dr. MOl1on's opinion, Ritalin abus~ "was a major factor that influenced what 

happened to his parents," Tr. p. 2667, n. 14-16, and Dr. Morton testified that Robertson did not 

or could not control the impulse to kill his parents. Tr. pp. 2648-51; 2667-94. Dr. MOlion based 

his conclusions upon his experience in treating those who abuse stimulants; Robertson's self-

reporting to him about the night of the murders; and the literature concerning the effects of such 

large amounts of stimulants on individuals., Tr. pp. 2641-42; 2709; 2711-13; 2730-31. 

, Mr. Hancock testified that he thought the defense discussed the possibility of a plea of 

GBMI, but the State never offered .such a plea; 19 . Also, a GBMI plea would have required that a 

trial judge sentence Robertson. See State v. Wilson, 306 S.C. 498, 413 S.E.2d 19 (1992). 

Robertson, however, was never interested in a guilty plea and always wanted a jury trial. 

Likewise. counsel dio not want·Rober.tsop.tQ'be sentenr::e~.by a trial judge. R~ther, they 

prefeued.totakeJpeir chanc~s:with ajury,.iuld ~h~¥so a4y~,sed, thell: clj,iint: 

.' Mr. Banc0ckfUrther testified thllt he. ,dici not thjnk the'· opipions. of the defense expelts 

would support a ,GBMl plea under.. the statute. Although these experts would sugge~t a f1l1ding of 

mental illness, they did not support a conclusion that Robertson had the inability to conform his 

. conduct to the requirements of the law because of the mental illness. See S.C. Code ,Ann. §17-

24~20(A) (Supp. 2006). 

In addition, there is no evidence to suggest that the State would have been willing to 

waive its right to a trial by jury on the question of whether Robertson had the inability to 

confonn his conduct to the requirements of the law. Mr. Boyd testified that he thought he asked 

19 Both Solicitor Brackett and then-Solicitor Pope testified that the State wanted to seek the death 
penalty against Robertson in this case at all times and that there were never any serious offers of 
a negotiated plea. 

~:(]m 
',J 
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Solicitor Pope about a possible guilty plea for Robertson, but Mr. Pope said 110. Also, Mr. Boyd 

con'oborated Mr. Hancock's testimony that trial counsel wanted a jury to sentence Robertson, as 

opposed to a trial judge, and a GBMI plea would have .taken away Robertson's right to jury 

senten~ing. With respect to a verdict of GBMI, Mr. Boyd testified that counsel would have had 

to concede Robertson's guilt, and Robertson did not want to concede guilt, even though he was . . 

aware that he would be found guilty. According to Mr. Boyd, the possibility of an L WOP 

sentence was not appealing to Robertson. Further, Mr. Boyd would not concede that such a 

verdict would hi3-ve been the best course. for the defense but admitted it was a viable option. 

Both attorneys agreed that Robertson was mentally ill. . However, Mr. Hancock clearly 

testified that he felt Robertson knew the difference between right and wrong. and both attorneys 

. felt like he understood their discussions with him~ Also, both indicated that he admitted his guilt 

to them, and Mr. Hancock testified that Robertson explained why he had committed the murders. . " . 

Rob.ertson testified th,at counsel never discussed a possible plea with him but admitted .. 

that he never inquired and only changed his mind about the desirability of a guilty plea to capital 

. murder after he got onto death row. When asked questions about his guilt of the murders or any 

admissions which he may have mad~' relating to the murders, Robertson invoked his Fifth: 

Amendment privilege against self-incrimination. See Ground 10(a)(6), inji-a. Robertson did not 

present additional expert testimony on this issue: 

Based upon the present record, the Court find.s that counsel were not deficient for failing 

to advise Robe11son to plead GBML In South Carolina, 

[a) defendant is guilty but mentally ill if, at the time of the 
commission of the act constituting the offense, he had the capacity 
to distinguish right from wiong or to recognize his act as being 
v·:rong as defined in Section 17- 24-1O(A), but because of mental 
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disease or defect he lacked sufficient capacity to conform his 
conduct to the requirements of the law. 

See s.c. Code Ann. § 17-24-20(A) (Supp. 2006); see also Wilson, 306 s.C. at 504-05, 413 

S.E.2d at 23; Slate v. Bell, 293 S.C. 391, 398, 360 S.E.2d 706, 710 (1987)?O To warrant 

submission of a GBMI verdict, "the burden of proof is upon the State to prove beyond a 

reasonable doubt to the trier of fact that the defendant committed the crime, and the burden of' 

proof is upon the defendant to prove by a preponderance of evidence that when he committed the 

crime he was mentally ill as defined in subsection (A)." § 1 i-24-20(B). 

The purposes for the enactment of the GBMI statute are "(1) to reduce the number of 

defendants being completely relieved of criminal responsibility and (2) to insure mentally ill 
, . 

inmates receive treatment for their benefit as well as society's bellefit while incarcerated." State' 
" 

v. Horn~by, 326 S.C. 121, £26,484 S.E.2d 869, 872 (1997). Section 17-24-20 makes clear that a ' 

GBMI ~~rdi~ti~sti1l a guilty v~rdiet. H;;'nsby:"3;6 S.C. ~t 126, 484·S.E.2d at 87~ (a fmding of 

GBMI "d~es ~ot absolve' a defendant of gUile-,).21 If there is evidence of mental illness and 

20 In an ~published decision, the Fourth Circuit Court of Appeals has found that counsel was 
not ineffective for failing to investigate adequately the possibility that a South Carolina death 
row irunate might possess a viable GBMI defense. See Atkins v. Moore, 139 F.3d 887 (4th Cir. 
1998) (Unpublished) ("counsel were aware of the existence of the GBMI defense and consulted 
with various mental health experts regarding Atkins' mental state. These consultations revealed 
only that Atkins abused alcohol and that he suffered from symptoms of post-traumatic stress 
disorder. In short, counsel's investigation revealed nothing on which to base a GBMI claim. 
Under these circumstances, we cannot say that the performance of Atkins' counsel fell outside 
the broad range of professionally competent assistance"). 
~I As the court explained in Hornsby, this statute "simply recognizes the continuum in the law 
regarding mental illness and provides a guide for ajury when considering whether a defendant is 
not guilty; not guilty by reason of insanity (incapable of determining right from wrong); guilty 
but mentally ill (incapable of conforming his conduct to the requirements of the law but capable 
of distinguishing right from wrong); or guilty (suffers no mental illness)." Also, "a conviction of 
GBMI provides a signal to the Department of Corrections that a new prisoner may have a mental 
illness and should be treated before integrating him into the genera) prison population." Hornsby, 
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evidence that a criminal defendant lacked sufficient capacity to conform his conduct to the 

requirements of lav.,;, a jury must be' instructed on the fom1s of verdict of guilty, GBMI, not 

guilty, and not guilty by reason of insanity. State v. Rimert, 315 S.C. 527, 446 S.E.2d 400 (1994) . 

(citing S.C. Code Ann. § 17-24~30).22 

The Court finds that the only credible evidence in this case is that counsel preferred for 

Robertson to be tried and sentenced by a jury, rather than a trial judge, and a GBMI plea would 

have required a judge to impose the sentence. See Wilson, 306 S.C. at 502, 413 S.E.2d at 21. See. 

also State v. Truesdale, 278 S.C. 368; 370,296 S.E.2d 528, 529(1982) ("Pleas of guilty are 

unconditional, and if an accused attempts to attach any condition or qualification thereto, the trial 

court should direct a plea of not guilty"); Slate v. Patterson, 278 S.C. 319, 321~22, 295 S.E.2.d 

264, 265 (1982) (guilty plea and sentence vacated where "a significant iri.ducement for entering 

the plea was the condition that the jury detennine punishment, an impermissible condition under 

the statutory mandate that the trial judge alone determines punishment when a defendant pleads 

gUilty to murder"). Also, the Court finds that, at the time of his trial, Robertson wanted a jury 

trial and would not have entered a guilty plea .of any description. The Court further finds that 
. . 

there is no evidence that the State would have agreed to a GBMI plea. Instead, the only evidence 

is that the State was not interested in a plea bargain but wished to seek the death penalty. 

Therefore, Robertson has failed to prove either deficient perfoimance or prejudice under 

Strickland. 

326 S.C. at 126-27, 484 S.E.2d at 872. See also State v. Downs, 361 S.C. 14], 145A6, 604 . 
S.E.2d 377, 379-80 (2004) (recognizing that the principal difference between guilty and GBMI 
pertains only to post-sentencing medical treatment). 
l:2 In Wilson, the Court held that the "must" in § 17-24-30conceming the submission to the jury 
\.Vas mandatory. In Rimer!, the Court concluded that a GBMI form could not be waived once he 
raised the issue of his sanity. 315 S.C. at 530-31, 446 S.E.2d at 401-02. 
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The Court likewise finds that the decision not to seek a GBMI verdict at trial was 

reasonable under Strickland. The focus of the case was Robertson's mental illness and drug 

abuse and how the mental illness and drug abuse mitigated his conduct Counsel made a 

reasonable, strategic decision to present the defense evidence in the sentencing phase. To 

paraphrase Mr. Hancock's testimony, if counsel had presented their evidence in the guilt phase, 

they would have "ftred all of their guns" in the guilt phase?3 

More importantly, the Court finds that pursuit of a GBMI verdict would have required 

counsel to pursue a verdict that was inconsistent with their chosen strategy of not conceding guilt 

in the guilt phase.24 Again, the strategy actually followed, as opposed to that now suggested, was 

consistent with Robertson's desire to receive a jury trial and sentencing. See Hornsby, 326 S.~. 

at 126, 484 S.E.2d at 872; Strickland, 466 U.S. at 689 (although defendant's consent to trial 

strategy does not aloneyitiate all ineffective assis,tance c1aims;his cons,ent ispr0bative both of 

the reasonableness of the chosen strategy and, of counsel's pelfonnance); if. Nixon, 543 U.S. at 

23 Furth~r, GBMI, or irresistible impulse, has never been accepted iIi South Carolina,ag a 
complete defense to crime. "It will be a sad day for this state when uncontrollable impulse shall 
dictate a rule of action to our courts." State v. Levelle, 34 S.C. 120, _, 13 S.E. 320,321 (1891). 
And the Court has further stated: "It is a matter that is not susceptible of proof, and to allow a 
person to escape the consequences of his criminal act by asserting that he acted under an impulse 
which he could not restrain, although he knew his act to be unlawful, would be dangerous, if not 
destructive, to the peace of society." See State v. Bundy. 24 S.C. 439, 445 [58 Am.Rep. 263] 
(1886). See also Siale v. Gilstrap, 205 S.c. 412, 32 S.E.2d 163 (1944) ("After mature 
consideration, we firmly adhere to the ruIe.so forcibly expressed in State v. Levelle, [34 S.C. 120, 
13 S.E. 320]; and we may add that the doctrine that a criminal act may be excused or mitigated 
because prompted by an irresistible impulse, where the offender has the mental capacity to 
appreciate his legal and moral duty in respect to it, has no place in the law"). Similarly, South 
Carolina has always rejected diminished capacity as a defense. State v. Gill, 346 S.C. 209, 552 
S.E.2d 26 (2001) (flatly rejecting as a defense testimony that defendant's borderline intellect and 
antisocial personality prevented him from being able to [onnulate malice aforethought). 
~4 The Court finds that counsel's strategy was reasonable even though Mr. Hancock further 
testified that the defense did not .wish to mount such a vigorous and futile defense in the guilt 
phase that the attorneys might lose credibi llty with the jury. 
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consultation with the client but without his express approval, did not constitute deficient 

performance where counsel's strategy'was reaso'nable under Strick/and and counsel's strategy 

did not "~ank as a 'fail[ure] to' function in any meaningful' sense as the Government's 

adversary"') (footnote omitted); Bell v., Evatt, 72 FJd 421, 427-30 (4th Cir. 1995) (concluding 

that - given overwhelming evidence of. guilt - counsel's concession of defendant's guilt to 

kidnapping charge and pursuing GBM! verdict for murder and kidnapping charges, in spite of the 

defendant's denial that be committed the crime was objectively reasonable trial strategy to which 

defendant consented" and 'observing that "neither' Bell nor any other aggrieved' defendant can 

manipulate this forum to constlUe a reasonable, but ultimately unsuccessful strategy in his favor. 
" . 

Standing alone, unsuccessful trial tactics neither constitute prejudice nor definitively prove 

ineffective assistance of counsel"). 

Altematively. the Court finds that Robertson has not met his ,burden of proving that. he' 

was prejudiced by counsel's failure to pursue a GBMI verdict. First, the Court finds that the 
, , 

opinions of the three defense experts did ilot support a GBMI verdict. See Laws v. A:rmonh'out, 

863 F.2d 1377, 1389 (8th Cir. 1988) (en bane) (counsel's failure to pursue psychiatric evidence 

was not objectively unreasonable when "[n]othing made known to counsel during his 

representation of [defendant] ... suggested to counsel that presenting evidence of [defendant's] 

psychiatric state would be of any benefit in bis defense") (internal quotation marks omitted). 

Dr. Pincus testified that Robertson was ''probably having an episode of mania .. , at tbe 

time of the murder[s]." Yr. p. ;'497. His opinion as to Robertson's mental state, however, is 

predicated upon both the mental illness and Robertson's reported abuse of alcohol and Ritalin. 
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Also, neither he nor the other experts ever testified that Robertson met the criteria for a GBMI 

verdict, as defined as defined in § 17~24~20(A).25 

The Court finds that Dr. Evans could not conclude that Robertson had a disassociative 

episode at the time of the murders because Robertson never claimed that he had one when the 

murders occurred, and Dr. Evans could not give an opinion as to Robertson's mental state at the 

time of the murders because he did not question Robertson about the facts of the crime. If. pp. 

2569-70;2575;2584;2586. 

Finally, Dr. Morton's opinion was not that Robertson "lacked sufficient capacity to 

confonn his conduct to the requirements of the law" be,cause of a "mental disease or defect," as 

required for submission of a GBMI verdict. See § 17-24-20(A). Rather, he based his opinion on 
" . 

the drug and alcohol 'abuse. Wh~le Dr. Mortpn testified. that ~lse ofRiudin and ~lcoholmake~ a 

pre-existing mental illness worse, he admitted that he is not a psychi~trist and dQ~S}lot diagI1.ose., , 

Tr. p. 2615, H. 21~22. More hp.port.antly, he candidly admitted,that he did not "kp.ow what part 

[Robertson's] manic depressive illness played in this." Tr. p. 2656, 11. 6-7. 

Further, Dr. Morton did p.ot testify that the Ritalin and alcohol abuse "had caused 

permanent and irreversible brain damage which manifests itself in a mental illness." Contra 

State v. Hartfield, 300 S.C. 469, 473, 388 S.E.2d 802, 804 (1990) (defendant was entitled to 

present defense of insanity or attempt to obtain GBMI verdict where there was expert testimony 

his drug lise "had caused permanent and irreversible brain damage which manifests itself in a 

mental illness"). 

25 The State introduced a copy of his report at trial, as State's Ex. 284. Dr. Pincus does not 
indicate in that report that Robertson is GBM!. 
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Thus, the Court fInds that ilone of the opinions from the defense's experts supported a 

GBMI verdict. See Statev. Harris, 318 S.C 178,.181,456 S.E.2d 433, 435 (Ct. App. 1995) 

(observing in dicta that even if appellant's therapist had been qualified to ghie expert testimony' 

ondefendanfs state of mind at the time of the incident, "this testimony would not have 

supported a verdict of guilty but mentally ill; therefore,tlle trial court's refusal;to allow the jury . 

to hear it did not prejudice [defendant)" because the therapist "only vaguely opined [defendant]'s 

judgment was impaired and he was out of controI' at the time .of the incident").' Cf State v . 

. Thorne, 239 S.C. 164, 121 S.E.2d 623 (1961) (upholding guilty verdict where there was no 

testimony the defendant was insane or mentally defective to the extent he did not know right 

from wrong. notwithstanding testimony he suffered from moody spells and engaged in di~plays . 

of temper); State v. LeWis, 328 S.C. 273,277,494 S.E.2d 115, 116 (1997) (expert testimony that, 

because of his severe depression, appellant was unable to conform his', conduct to the 

requirements of the law supported GBMI verdictJ.~6. 

Even assuming arguendo that the testimony diane or more of the experts who·testified at 

trial would have supported a GBM! verdict) the Court finds that there is still no reasonable 

probability that the result of the proceeding would'haveb~en different, but for counsel's errors. 

Strickland, 466 U.S:at 694. A findhlg of GBMI "does not absolve a defendant of guilt." See 

Hornsby, 326 S.C. at 126,484 S.E:2d at 872.' Likewise, it would not haveprevented.the State 

from seeking a death sentence, as Wilson and Bell make clear. 

2:6 Robertson argues that Dr. McMeekin's records suppOli a GBMI verdic( However, the records 
introduced by Robertson do not support this conclusion. Also, Dr. McMeekin 'was not presented 
as a witness in PCR., and there is no evidence before this· Court' that he ever concluded that 
Robertson is GBMI, as defined in § 17-24-20(A). 
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Nor would Robertson have been allowed to inform the guilt phase jury of the, 

consequences of a finding' of GBMI. Bell, 293 S.C. at 399-400,360 S.E.2d at 710; Rimert, 315 

S.C. at 530, 446S.E.2d at 401 (trial judge was not required to instruct jury on effect of GRMI 

and not guilty by reason of insanity verdicts). Also, the State would have been allowed to rebut 

the defense's presentation of evidence concerning Robertson's mental illness by presenting Dr. 

McKee in the guilt phase of the trial. The defense fought hard to prevent allY evaluation. or 

presentation of Dr. McKee's opinion in the sentencing phase, and the Court finds that Robertson 

was not prejudiced by counsel's failure to allow this testimony to be presented in the guilt phase 

of his trial. 

Further, the State could have exploited any inconsistencies in the opinions of Robertson's 

three experts'; 'as Well as Dr. Evans' :concessionsthrit Robertson ','ceI1ilihly ha[dla strong moti,'e 

not to tell Tme} the truth," Tr; p. 2586, II. 8~1 0; and Robertson could have,fabticated thereport'of 

disassociative episodes to create a mental health:deferise. rr:p,.'2575. 11. 4-14. Therefore. the 

Court finds that Robertson has failed to prove any Sixth Amendment prejudice under Strickland . 

and its progeny. 

GROUND lO(a)(4) , . 

Robertson maintains that his attorneys were ineffective, because they failed to spend an 

adequate amount of time with him in preparation for the trial. However, the Court finds tha!' 

Robertson has not proved either that counsel's performance was deficient or that he was 

prejudiced by counsel's failure to spend more time with him before the trial. 

Robel1son testified, \ that his attorneys only spent approxin1;ately four or five hours 

discussing the case with him before his trial. He described the first interview as fairly lengthy. 
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and they discussed the crimes. The remaining time counsel spent with him, they discussed the 

mental health history of Rohertson and his family. Robertson provided them with as much detail 

concerning the mental health history as he could.' 

Mr. Hancock testified that he could not recall the precise amount of time he spent with 

Robe11son before the triaI, but he indicated it could have been approximately ten hours or so.11i. " 

their conversations with Robertson, he admitted that he had murdered his parents and he 

explained why he had done so. 

,Mr. Boyd testified that he likewise did not rem~mber ho~ much time he spent with 

Robeltson prior to trial but recalled that there were a number Of lengthy meetings. ,Robertson 

was able to discuss matter~ rationally, and he understood counsel's discussions .with h~m. Mr. 

Boyd recalled going over the details of what happened and the' mental health history at length. 

Mr. Boyd also testified that Robertson admitted to killing his parents. Counsel also discussed 

whether Robertson should testify, and both attorneys testified that they advised Robertson not to 

testify. 

Strickland applies great deference to decisions by defense attorneys out of concern that a 
, ' 

rigid set of guidelines or rules' would, "interfere \Yith the constitutionally protected independence 
, , 

of, counsel and restrict the wide latitude counsel must hav'e in making ,tactical decisions." 

Strickland, 466 U.S. at 689. See also United States v. Cronic, 466 U.S. 648, 658 n'.23, 659 n.26 

(1984) (because reviewing courts must "presume that the lavvyer is competent to provide the 

guiding hand that the defendant needs," tbe defendant must prove a constitutional violation. 

which undennines competence in the outcome of his trial~. 
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"Not every restriction on counsel's time or qpportunity to investigate or to consult with 

his client or othen:vise prepare for trial violates a defendant's Sixth Amendment right to 

counsel." /llforris 11. Slappy, 461 U.S. 1, 11 (1983). Further, Robertson's mere assertion that 

counsel only met with him four or five times is insufficient to overcome the presumption that 

counsel rendered reasonable assistance. United States v. Henry, 933 F.2d 553, 561 (7th Cir. 

1991) (defendant's allegation that he met with his public defender for only ten to fifteen minutes 

before he pleaded guilty was insufficient to overcome presumption of reasonable assistance). 

Moreover, the Court finds that the credible evidence is that counsel met with Robertson 

on a number of occasions and, following a constitutionally reasonable investigatiol1 into the facts 

of the case/7 counsel made the strategic decision to focus primarily upon the sentencing phase of 
.. '. 

the case in,;mitigation, To this e,nd, th~y hired a·number of experts .. Eac~ expert met with 

27 In Strickland, the Court stated that "strategic decisions made after thorough investigation of 
the law and facts relevant to plausible options are virtually unchallengeable; and strategic 
choices made after less than complete investigation are reasonable precisely to the extent that 
reasonable professional judgments support the limitations on investigation. In other words, 
counsel has a duty to make reasonable investigations or to make a reasonable decision that 
makes particular investigations unnecessary. In any ineffectiveness case, a particular decision not 
to investigate must be directly assessed for reasonableness in all the circumstances, applying a 
heavy measure of deference to counsel's judgments." 466 U.S. at 690-91. See also Wiggins, 
539 U.S. at 525 (further investigation is excusable where counsel has evidence suggesting it 
would be fruitless); Burger v. Kemp, 483 U.S. 776, 794 (1987) (concluding that limited 
investigation was reasonable because all witnesses brought to counsel's attention provided 
predominantly harmful information). 

In addition to Robertson's admission of his guilt to counsel, counsel otherwise 
thoroughly investigated the facts o~ the case: although both attorneys had extensive major felony 
trial experience and had tried both non-capital and capital murder cases, they consulted other 
attorneys experienced in trying capital cases; they hired a DNA expert; they had an investigator 
and a paralegal to assist them; they reviewed the State's evidence; and Mr. Hancock went to the 
crime scene \","ith the investigator and ascertained that it was possible for Ms. Moon to have 
heard the matters she described in her statement. Also, they employed the mental health experts 
referenced throughout the Order and \\'ere unable to develop evidence of insanity or GBMI. 
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Robertson on one or more occasions and gathered any additional information he or she felt was 

necessary and relevant directly from him and the various records acquired by the defense team. 

The Court tinds that the decision to utilize experts to gather and present information to 

the jury was reasonable since it is the experts who have to lay the foundation' for the jury to 

understand Robertson's niental illness and the mental health history of his family. Cf Florida v. 

Nixon, 543 U.S. 175, 191 (2004) ("Attorneys representing capital defendants face daunting 

challenges in developing trial strategies, not least because the defendant's guilt is often clear. 

Prosecutors are more likely to seek the death penalty, and to refuse to accept a plea to a life 

sentence, when the evidence i~ o\renvhelming and the crime heinous .. ;. In such cases, 'avoiding 

execution [may be] the best and only realistic result possible.' ... Counsel therefore may 

reasonably decide to 'focus on the trial's penalty phase, at which time counsel's mission is to 

persuade the trier that his client's life should'be spared." (Citations and fo'otnotes omitted). 

The Cortrt furtller fmds that Robertson was in apparent agreement with. counsel's 

strategy. and, rather than voicing any objection to that strategy, he cooperated fully with the 

defense experts and counsel's efforts to present a case in mitigation of punishment. Nor has 

Robertson demonstrated anything else that cotmsel could have done in gathering infonnation 

about Robertson or his family that they failed to do as the result of following the strategy they 

employed. 

Yet, even if Robertson could prove that counsel were deficient, the Court finds that he 

has totally failed to prove ~my resulting prejudice. See Strickland, 466 u.s. at 691; United Slates 

v. Goudy, 792 F.2d 664, 672 (7th Cir. 1986) '(counsel's failure to meet with client in months 

immediately preceding trial does not amount to ineffective assistance, absent a showing of 
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prejudice). Again, the Court finds that Robertson has not presented any evidence that the 

outcome of the case could have been any different if counsel had spent more time with him. 

The COlUt further finds that Robertson's suggestion that he could have weighed in on the 

strategic decisions made by his attorneys if they had met with him more often is n:isplaced. The 

Supreme Court recently stated that. "[A]n attorney undoubtedly has a duty to consult v.1th the 

client regarding • important decisions,' including questions of overarching defense strategy .. , 

That obligation, however, does not require counsel to obtain the defendanCs consent to 'every 

tactical decision.'" Nixon, 543 U.S. at 187 (citing Strickland, 466 U.S. at 688 . and Taylorv. 

Illinois, 484 U.S. 400, 417-18 (1988) (an attorney has authority to manage most aspects of the 

defense without his client's approval). See also Fare/ta v. California, 422 U.S. 806, 820-21 

(1975) ("when a defendant chdosesto havealawyet manage arid present his case, Jaw and 

tradition may· allocate· tocoUIisel the power to make binding decisions of trial strategy in many.. 

areas"); :Further; the·Court finds;' as"noted; that Robertson consented to c~unsel's s1rategy and 

did not voice any complaint such as that raised before this Court. . Therefore, he has failed to 

prove any prejudice on this allegation. 

GROUND lO(a)(S) 

Robertson also maintains that his attorneys were ineffective for failing to pursue. a 

supposed plea bargain offered by the prosecution, whereby Robertson would be allowed to plead 

guilty to the murders and receive a life sentence if his bother, Chip, agreed to donate the 

proceeds of their parents' estates to a charity. The Court finds that the credible evidence before 

it is that the "offer" refelTed to by Robertson was merely a comment made in jest by 1v1r. 

Brackett to Chip'S attorney. Robertson has not pro,"ed that counsel was deficient or resulting 
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prejudice because counsel made reasonable inquiries concerning a plea, but then·Solicitor Pope 

was not interested in a plea and wished to seek the death penalty for the murders at. all relevant 

times. 

Robertson testified that his attorneys never discussed a plea bargain with him during his 

March 1999 trial. Later, he read a newspaper article stating that then-Deputy Solicitor Brackett 

had proposed a plea offer to Chip's attorney, in which the State would agree to allow Robertson 

to plead guiltY to the murders and receive a life sentence if Chip would agree to donate the 

proceeds from their parents'estates to charity. When Robertson later discussed the matter with 

Chip. Chip indicated that he would not agree to- such an offer. 

Mr .. Hancock testified that he was aware of the discussion between Mr. Brackett and 

Chip's attorney_ He characterized this as "hall talk" and was not a serious offer. Further, 

Robertson was not interested ina plea and wanted a jury trial, despite admitting his guilt to his 

attorneys. 

Mr. Boyd testified that he attempted to negotiate a plea bargain on Robertson's behalf, 

but no agreement was ever reached. He thought he asked then·Solicitor Pope about a guilty plea 

in exchange for a life sentence, but was told "no". -Mr. Boyd became aware of the conversation' 

that Mr. Brackett had with Chip's attorney. Although he did not take it as a serious plea bargain: 

he inquired of the Solicitor's Office during Robertson's trial, and Mr. Brackett told him that the 

discussion was part of a joke and was not a serious offeL Also, it was Mr. Boyd's understanding 

that Solicitor Pope would have had to approve any plea bargain, and there was no indication that 

Solicitor Pope would accept a plea. 
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Mr. Pope tegtified that during the time he was Solicitor of the Sixteenth Circuit, and he 

had to personally approve any plea bargains in capital cases. Although he \",as aware of the 

discussions Mr. Brackett had with Chip's attorney, he characterized the discussion as a joke. He 

emphasized that he always intended to seek the death penalty for the murders. in this case and 

that he never had any intention of accepting a guilty plea in exchange for a life sentence. 

Solicitor Brackett testified that there were never any serious plea negotiations in this case 

and that the discussion alleged by Robelison was merely ajoke made by him to Chip's attorney. 

He corroborated that then-Solicitor Pope would have had to appro'Ve any plea bargain in a capital 

case, and that Mr. Pope did not approve any plea bargain in this case. 

Based upon the cm:rent record, the Court finds that counsel took reasonable steps to bring 

aboufaplea ba:rga:in~ H6we'ver;·there \\'as neve): any cr~dible evidence th~t a plea bargain was ." 

ever offered~-bytheState. To:the:aontrary,-the only credible evidenee,is··thaHhe State was not· 

willing under any circumstances to take the notice of intent to seek the death penalty off of the 

table and allow Robertson to receive a sentence of L WOP .. The Court further finds that the plea 

bargain referred to in this allegation was not meant as a serious offer by the State but was merely 

part of a conversation by Mr. Brackett which he intended to be humorous. Therefore, the Court 

finds that Robertson has failed to prove either deficient performance or resulting prejudice under 

Strickland. 

GROUND 10(a)(6) 

Robertson next claims that counsel was ineffective because they advised him not to 

testify in the sentencing phase of his tria!, and that he was not allowed to make his ov-.n decision 

as to v,'hether or not to testify. As 10 the first part of this allegation, the Court finds that 
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Robertson has failed to prove either deficient performance or resulting prejudice.:, As to his 

contention that he was not permitted to make his own decision about testifying, the Court tinds 

that the allegation is not appropriate in Post-Conviction Relief because it is an allegation that 

could have been raised at trial and on direct appeal. See S.C. Code Ann. §17-27-20(b) (1985). 

1. Counsel's advice''for Robertson not to testify. 

Robertson testified that he wanted to testify in the sentencing proceeding after he heard 

the testimony of Ms. Cascio, the social worker (See Ir. pp.' 2852-3031) because he felt that what 

she had divulged was about the same as if he had testified about the crimes. However, both of 

his attorneys advised him not to testify, and he followed their advice. When the State aSKed him 

substantive questions ab~ut the offenses and his guilt or innocence at' the peR hearing, he 

invoked his Fifth Amendment privilege against self incrimination. 28 

Mr. Hancock testified that he and co-counsel had a heated conversation with Robertson 

about whether or not he would testify in the sentencing phase. Although Mr. Hancock felt that 

some damage had been done to the defense's case by Ms. Cascio's testimony, Mr. Hancock did 

not think the defense stood any chance of a life sentence if Robertson testified. In his 

assessment, Mr. Hancock believe that Robertson - who had admitted to counsel that he murdered 

his parents and only he did so - would have been a very bad witness, and any cross-examination 

28 The only exception occurred when he was cross-examined by the State in his testimony on 
reply. Although he answered a question concerning his guilt or innocence, he sought to invoke 
his Fifth Amendment privilege with respect to the details of the murders. However, this Court 
found, after an objection by PCR counsel and another colloquy between the Court and 
Robertson, that he had not knowingly and "oluntarily waived his right to assert the Fifth 
Amendment because he did not adequately understand the scope of it and the effect of any 
waiver. 
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by Solicitor Pope would have been devastating. Mr. Pope testified that he \vas prepared for and 

wanted Robertson to testify. Thus, his testimony corroborates that ofMr. Hancock. 

Mr. Boyd testified, consistently with Mr. Hancock, that Robertson had admitted to 

counsel that he murdered his parents. He also corroborated that there was a lengthy discussion 

about whether Robertson should testify in sentencing and respond to the testimony from Ms. 

Cascio. He agreed that the State's cross-examination of Ms. Cascio had hurt the defense but felt 

that Robertson would have made a bad witness because the State could have impeached him and 

cross-examined him about the facts of the case. 

Based upon the testimony of trial counsel and Mr. Pope, the Court finds that Robertson 

has failed to prove that ~ounsel were deficient. First, it is clear that Robertson was aware of his 

right to testify. In addition to the testimony offered at PCR, the record reflects that JudgeJlayes' 

on-tlie-record' waiver of·Robertsoh's right to:testify in,the sentehCingphase ensured Robertson 

understood that this was a rightpersotl.ru to him - as was his right to remain sileht ~ and that 

Robertson made a knowing 'and intelligent waiver of his right to testify. See Tr.pp. 3041-43. 

Second, the Court finds that trial counsel made a reasonable, tactical decision to advise 

Robertson not to testify. The Court fmds ~hat it was quite reasonable for counsel to conclude that 

it would be unwise·for Robertson to testify in the sentencing phase: he had previously admi~ted 

to counsel that he had murdered his parents and his reasons for doing so; and he would have been 

subject to lengthy cross-examination by the State concerning the facts of the murder. Also, 

counsel's decision is supported by Mr. Hancock's assessment· of Robertson's demeanor and 

counsel's assessment of the prosecutors in the case. See Daniels v. Lee, 316, F.2d 477, 491-92 

(4th Cir. 2003) (petitioner failed to prove either deficient perfonnance or prejudice resulting 

45~/ (~. ,.. . ... 

(t \ 
'., 
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from counsel's failure to compel him to testify in the sentencing phase of his capital trial where 

counsel made a tactical decision that petitioner should not testify). Cf em'fer v. Lee, 283 F.3d 

240, 249 (4th Cir. 2002) ("[T]he advice provided by a criminal defense law)ier on whether his 

client should testify is a paradigm of the type of tactical decision that cannot be challenged as 

evidence of ineffective assistance") (internal quotations and citations omitted). 

The Court" further' finds that Robertson 'has totally failed to prove any prejudice 

whatso~ver arising from trial counsel's advice that he should 'not testify. Although he testified·. 

both in his ca.se~in-chief and in reply to the State's case at the PCR hearing, he asserted. his 

. privilege against self-incrimination when asked any questions by the St~te concerning his guilt of 

the lTIurders.. Although. the Court allowed him to assert this right, the Court can draw an adverse 

inference from his assertion of the privilege. Baxter v. Paimigiano, 425 U.S. 308, 316-19 (197p) 

(holdingiha~ it was permissible to draw adverse inference froin irunate's assertion of Fifth 

Amendment privilege in prison discipiin~ proceedings and observrng that "[o]ur conclusion is. 

consistent with the prevailing rule that the Fifth Amendment does not forbid adverse inferences 

. against parties to civil actions' when they' refuse to testify in response to probative evidence 

. offered against them: the Amendment does not prechlde the inference where the privilege is 

c,laimed by a party to a Civil case."). Bean v. Calderon, 166 F.R.D. 452, 453-55 (E.D. Cal. 

1996) (adverse inference could be dra\vn from capital defendant's invocation of Fifth 

Amendment in deposition by tbe State taken during habeas corpus proceeding). Cj Griffith v. 

Griffith, 332 S.C. 630, 640-41, 506 S.E.2d 526, 532 (Ct. App. 1998) (it is pennissible for fact-

finder to draw an adverse inference in a civil case against a party invoking the Fifth Amendment 

privilege against self-incrimination). 
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Furthennore, Robertson's failure to respond to the State's cross-examination at PCR 

means that there is no evidence before this Court from which it can conclude that there is a 

reasonable probability of a different result in the sentencing proceeding but for counsel's errors 

under Strickland because he has not provided this Court with any evidence he would have 

offered if he had testified at triaL See 466 U.S. at 694. See also Brown v. Arluz) 124 FJd 73 

(2nd Cir. 1997) (\'A,'hile court could not say habeas corpus applicant was aware that he personally 

possessed the ultimate decision on whether to testify, applicant cannot ~how prejudice in any 

event, because.his proposed te~timony did not satisfy the elements of the state law self-defense);. 

LaVigne v. State" 812 P.2d 217 (Alaska 1991) (defendant challenging his trial based on 

attorney's denial of his right to testify has initial burden of showing he would have offered . ' 

relevanttestimony at trial) .. Cf Engelen v. United States, 68 F.3d 2;38 (8th Cir. 199~) (rejecting 

claim' of prejudice from trial :co~nsel' s alleged ineffectivenes,s in failing to recommend a plea. Qf 

guilty becatlse the habeas petitioner continued to proclaim his innoc.ence and did not indicate he 

would have pled guilty). 

2. . Robertson was not permitted to make his own decision about testifying. 

The Court finds that Robertson's contention ,tha~ counsel compelled him not to testify in 

the sentencing phase and he, therefore, was not pennitted to make his own decision is not an 

appropriate ground of PCR because it could have been raised at trial and on direct appeal. 

After the sentencing phase testimony of defenses witness Dr. Ronald Pryor, the trial 

judge addressed Robelison. He explained that Robertson had the right to present evidence of 

"mitigating circumstances" and he defined that pillase for Robertson. The trial judge then 

explained to Robertson that he would be subject to cross-examination by the State if he testified. 
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However, if Robertson chose not to testify, the trial judge stated that he wbuld charge jurors that 

. they could not hold Robertson's exercise of this right against him, that it 'could not factor into 

their deliberations in detenllining the appropriate sentence to impose and they could not even 

discuss it in the jury room or "factor that into their .own mind." Tr. pp. 2416, 1. 21 - 2417,1. 24. 

Robertson indicated that he' understood this explanation and. the tdal judge's explanation 

of his right to make a closing ·ru:gument. Robertson also indicated that he did not have any 

questions. Both of his trial attorneys indicated tharthey had discussed this with Robertson and 

believed that he understood it. Neither trial counsel nor the State asked the trial judge to cover 

anything else with Robertson at that time. Tr. pp. 2417, 1. 21 - 2418~ 1. 23 .. 

Following M~. Cascio's testimony, the trial judge conducted an on-the-record waiver of 

. Robertson's right to testify in the sentencing phase. Accord State v. Orr, 304 S.C. 185, 403. 

S.E.2d 623 (1991). The trial judge first explained that Robertson had the right to testify, and he 

had the right to remain silent and not testify. The trial judge explained that if Robertson testified, 

he would be subject to cross-examination by the State, he could be impeached withal1Y prior 

offenses and "they c~ use' certain things regarding your past that are indicative' of your 

character." The trial judge further explained that, if Robertson elected not to testify, "I will again 

as I did in the guilt phase tell the jury they cannot consider that, discuss that or factor that into 

t11eir deliberation on the punislunent to be imposed in any way whatsoever." Tr. pp. 3041; 1. 22-

3042. 1. 19. 

The following colloquy then occurred between the trial judge and Robertson: 

THE COURT: Mr. Robertson, what is your decision? 

MR. ROBERTSON: I v,;aive my right to testify at this time. 
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THE COURT: You say at this time, tlus is the time. 

MR. ROBERTSON: I 'waive my tight to testify. 

Yr. p. 3042, 11. 20-25. 

Based upon the responses, the trial judge found that Robertson had "freely, voluntarily, 

knowingly and intelligently, understood his right to testify and his right to remain silent, waives 

his right to testify and exercised his constitutional right to remain silent." Tr. p. 3043, 11. 1-6. 

Because there was an on-the-record waiver of Robertson's right to testify in the 

sentencing phase, the Court finds that the current allegation could have been raised, if at all, at 

trial and on direct appeal. Cj Stale v. Rocheville, 310 S.C. 20, 24-25, 425 S.E.2d 32, 34-35 . . 
(1993) (in capital cases tried after State ·v.1orrence, 305 S.C . .45, 69, 406 S.E.2d 315, 328 

(1991), revi'ew of whether there was knowing a.nd voluntary waiver of right to testify is best 
, ' 

resolved in peR whererecord:is.silent.).,':Because the:current allegation could have been raised· 

at triah:illd on appeal, it is not an appropriate allegation for peR. See S.C. Code Ann: §17-27-

20(b) (1985)~ DraJilonv. Eva/ts 312 S.C. 4. 9,430 S.E.2d517, 520 (1993}{issue.that could have 

been raised at trial and on direct appeal cannot be asserted in PCR application, absent a claim of 

ineffective assistance of counsel); Hyman v. State, 278 S.C. 501, 299· S.E.2d 330 (1983) 

Even viewing this allegation as one of ineffective assistance of counsel, the Court finds 

that it lacks merit for the reasons described: counsel made a reasonable strategic decision that 

Rohelison should not testify, and he agreed with that decision, albeit reluctantly, at. the time of 

trial. Nor has he met his burden of showing prejudice for the stated reasons. 

GROUND lO(a)(7) 
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Robertson contends that trial counsel were ineffective for failing to adequately present 

evidence that he was adaptabJe to life in prison. Again, the COUlt finds that he has failed to 

prove either prong necessary for,reliefunder Strickland. 

The defense did not present any witness \.,,·ho testified that Robertson was adaptable to 

life in prison. ,However, counsel established through Dr. MOlton that Robertson's bipolar 

disorder and Ritalin abuse - to which all of the defense experts greatly attributed the murders -

could be' and\,,,'ere successfully treated in SCDe. Tr. pp. 2703-04. Indeed, it was Dr. Morton's 

opinion that Robertson had never been properly treated for his Ritalin abuse or bipolar disorder 

until his incarceration. Tr. pp. 2665-69; 2675-76. 

The defen~e also presented Michael 1. Stobbe, the scnc records custodian. The defense 

elicited that Dr. Ed Bradley had diagnosed Robertson on September 3, 1996 as having a bipolar 

manic-depressant disorder. Also, Dr. Bradley's comments indicated that Robertson was not 

capable of vigorous physical activity. Another senc medical record (Defendant'S Ex. 17), 

reflected that, as of December 12, 1998, he was in a therapy group for treatment. The records 

further established that he was responding favorably to the treatment he was receiving. Tr. pp. 

2740-45. 

Mr. Hancock testified at the peR hearing that the defense did not present a witness to 

testify to Robertson's adaptability to prison life, but counsel did establish that Robertson had not 

misbehaved in prison since correctly diagnosed. Mr. Hancock further recalled that Robertson 

had several infections, and Mr. Hancock believed his mental health evidence in mitigation was 

strong. Ivir. Boyd testified that the defense probably discussed the question of Robertson's 
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adaptability to prison but he did not recall the discussions. He confirmed that the defense did not 

present any expert testimony on this issue. 

The Court finds that Robertson has failed to prove deficient performance. Skipper v. 

South Carolina, 476 U.S. 1 (1976) (evidence of defendant's food behavior in prison is 

admissible in mitigatlon of punishment as relevant to future adaptability), and the cases applying 

it simply hold that a capital defendant may present evidence of his adaptability to prison life in 

mitigation of his sentence. See, e.g., State v. Tucker, 324 S.C. llS, 478 S.E.2d 260 (1996) 

(defendant's future dangerousness and his adaptability are relevant in the sentencing phase Of a 

capital trial); State v. Matthews, 291 S.C. 339, 353 S.E.2d 444 (1986) (exclusion of expert 

opinion relative .to defendant's adaptability to prison life constituted reversible error under 

Skipper). Howevet,heither Skipper not, Stricklarid requite' trial counsel to present Whatever 

evidence ofi adaptabiiit5; counsel niay fiI1d,.in order' to· 'provide .. constitutio,nally adequate 

representatiori. See Drayton, 312 S.C. at 10-11; 430 S.E.2d at 521-22 (defendant failed to prove 

deficient performance or prejudice under Strickland resulting from counsel's fallure to present 

evidence of adaptability where counsel had information of "unfavorable psychiatric evaluations 

and poor disciplinary reports compiled during Drayton's confinement as a juvenile in a detention 

facility as well as some accounts of misconduct during his prior incarceration as an adult."); 

Howardv. Moore, 131 F.3d 399 (4th Cir. 1997) (en banc) (rejecting ineffectiveness claim based 

upon failure to offer evidence of adaptability to prison and agreeing with the state PCR court that 

inmate's past prison record presented a '''double[-]edge[d] sword' in that any fU1iher evidence of 

[inmate)'s prior federal prison experience may have detrimentally highlighted his past criminal 

record"), See also Lusk v. Dugger, 890 F.2d 332, 339 (1.1 th Ck 1989) (defendant did not show 
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that he was prejudiced by trial counsel's failure to present c\'idence of his adaptability to prison 

based upon record which included evidence that he committed the murder for \-vhich he was on 

trial while in prison); Comm011li'ealfh of Pennsylvania v. Wharton, 811 A.2d 978, 988 CPa. 

2002).29 

Further, counsel is not ineffective'for pursuing a reasonable trial strategy, eve·n if that· 

strategy is pursued to the exclusion of another reasonable strategy. See Gue}'l'el'o, 938 F.3d at 

730; Cf Strickland, 466 U.S.- at 690-91. Here, the Court does not find anything suspect in 

counsel's failure to present evidence of· Robertson's adaptability. The Court finds that the 

sentencing phase transcript supports Mr. Hancock's recollection ofRobertson:~ prioririfractiolls .. 

, . 
As part. of the State's case in aggravation of punishment, it presented evidence of 

Robelison's previous incarceration and evidence of his misconduct while incarcerated on ,that 

occasion. For instance, while Robertson was incarcerated at'the York County Detention Center 

in 1996, he subnutted an inmate serVice telephone form bearing his name (State's Ex. 200). Tr. 

pp. 2120-23.3°. Over an in camera objection ofMr. Boyd (Tr. pp. 2123-24), the State presented 

Ms. Carole Sam, a Rock Hill resident. She identified the telephone number on State's Ex. 200 as 

her telephone number. She also published State's Ex. 200 .. On that .form, Robertson listed 

Sam;s Rock Hill phone number, and stated .that "[r]elatives were in process of moving wh,en I 
.. ' . , 

29 In Wharton, the Court rejected the appellant's claim that his trial counsel was constitutionally 
obliged under SkijJper to obtain and introduce - and, therefore, ineffective underStricklal1d for 
not presenting - evidence of his adaptability to prison OcculTing during the seven years between 
his first and second penalty' hearings: "Properly speaking, the issue before this Court is not 
whether appellant's prison adjustment was relevant mitigation evidence that the trial court erred 
in excluding [under Skipper]. Instead, the issue is whether appellant's counsel was inetTective 
f()r failing to introduce evidence of that adjustment as mitigation evidence to convince the jury 
tilat he hadmade a' positive adjustment to prison.;' Wharton, 811 A.2d at 102; see also Keen v, 
Suue, 2006 WL 1540258 at *41 (Tenn. Crim. App. June 5, 2006). . 
)

t3 This exhibit was admitted over Mr. Hancock's objection. 
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was incarcerated and had not yet received new phone lll\mber and have since written with New 

York phone number. These relatives could be influential in helping me make bond." Tr. pp. 

2125-26. 

Ms. Sam testified that the reJatives listed on State's Exhibit 200 were the aunt and uncle. 

However, she said that she was not Robertson's aunt, that she had the telephone number for 

twenty-three years, and that Robertson's aunt and uncle had never lived with her. Tr. p. 2126. 

The State also presented Mr. Stobbe, sene's records custodian.31
, Through him, the State 

introduced evidence that, between Robertson's admission on September 3, 1996 and his 

conditional release on Youthful Offender Act parole on July 31, 1997, he had a December 1.5, 

1996 convicti~n 'for "damage, destroying property" (~tate's Ex. 201); a February 11, 1997 

conviction for fighting without a weapon (State's Ex, 202); a February 11, 1997convictiQn for . . .. 

lying to an employee and damage, destI'oyiIlg;pr()perty ,(State's E.x. 203); and a September. 11., 

1998 conviction for refusing or failing to· obey (State:s Ex. 204). Tr. pp. 2130-33; 2141-43.32 

31 The trial judge overruled Mr. Hancock's objection that the records concerning misconduct by 
Robertson while incarcerated were hearsay narratives. In response to an objection that the 
incident dated ,October 3, 1996 was dismissed, the State agreed to inquire only about infractions 
for which he was convicted. Tr. pp. 2127-30. 
)2 Mr. Hancock established on cross-examination that the charge of fighting without a weapon, 
reflected in State's Ex. 202, was "a minor infraction;" and that no one actually saw a fight. 
Rather, a correctional officer apparently heard a loud noise and, upon going into the dayrool11 to 
investigate, saw Robertson getting up off of the floor with a small cut on his cheek and swelling 
under his eye. There also was nothing in the report that said he hit or beat or threatened anyone 
else. Tr. pp. 2133-35. . 

Mr. Hancock's cross-examination also established that the charges in State's Exhibit 203 
included possession of contraband, which was cigarettes, and the damage to propeliy charge 
resulted from the fact Robertson tore a hole in his jacket so that he could hide the cigarettes.' 
Counsel also established that the incident documented by State's Ex. 201 resulted from 
Robertson breaking a window on a door by knocking too hard on the door. (The trial judge 
sLlstained the State's objection when counsel attempted to establish Robertson's motive for 
knocking on the door was to get assistance for another inmate). Tr. pp. 2136-43. 



3705· 
The State also presented Scott Williams, from .the South Carolina Department of 

Probation, Parole and PardonSer\'ice. Mr. Williams supervised RobertsoI1 while he was on the 

Y.O.A. conditional release on parole. Supervision began on July 31,1997, and was supposed to 

have run until Aug1.1St 1, 2002. However, the conditional parole was revoked on April 28, 1998, 

and Robertson was admitted to SCDC. Tr. pp. 2144-49. Cross-examination by Mr: Hancock 

established that Robertson violated parole merely by changing his residence when he moved 

back into his parents' home. This was only discovered after he was charged with murder. Tr. 

pp.2150-51. 

Further, at least some of the evidence presented in mitigation of punishment to support 

the mental h:alth defense is inconsistent with the idea that Robertson is adaptable to prison 

because this evidence - which defense experts attributed to his mental illness, his sUQstance 

abuse and the absence of proper treatment for either of these - showed that Robertson would 

challenge authority. E.g., Tr. pp .. 2828-35. 

Based upon the Court's own experience in presiding over both capital trials and capital 

PCRs, it is the Court's conclusion that evidence of adaptability to life in prison is not very 

valuable as evidence in mitigation of punishment. Regardless of whether it is effective evidence 

in mitigation, however, based upon the present record, the Court cannot find that Robertson's 

attorneys were deficient for not presenting evidence of his adaptability and instead, pursuing a 

much stronger mental health case in mitigation. See Drayton, 12 S.C. at 10-11, 430 S.E.2d at 

521-22; Tfhartoll, 811 A.2d at 988-89 (finding that counsel were not deficient and defendant 

failed to prove prejudice); Commonwealth v. Spotz, 896 A.2d 1191, 1235-36 CPa. 2006). 
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Alternatively, the Court finds that Robertson has failed to prove that he was prejudiced 

by trial counsel's failure to present evidence of his adaptability to prison life because he fail,ed to 

present any evidence at the peR hearing which demonstrates that he is, in fact, adaptable to 

prison life. To the contrary, Robertson admitted on cross-examination by the State at the peR 

hearing that be had been convicted of several disciplinary infractions while all death row,33 and 

he only disputed a charge of loan sharking. Therefore, the Court finds that the only evidence in 

the record is that he has not been able to adapt to incarceration, even though housed in the strict 

confines of death row. 

Also, trial counsel did establish that much of the State's evidence of misconduct in prison 

involved rel~tively minor offenses. ld. See also Bell v. State; 879 So.2d 423, 444 (Miss. 2004) 

(trial counsel not deficient for failing to- present· mjtigatihg' evidence regarding defendant's 

adaptation to' prison in sentencing phase 'of'c~pital murder trial, where defendant .failed to cite 

what evidence of good behavior in prison should have been presented and ho'wsuch evidence 

would h~ve' affected the outcome of his sentencing' proceeding); Crawford v. State, 867 So.2d 

]96, 217-1S·(Miss. 2003); Cf McNeill v. Polk, 476 F.3d 206, 217 (4th Cir. 2007) (petitioner 

could not prove prejudice resulting from counsel's presentation of evidence of an infraction he 

committed while in prison, where petitioner did not present any admissible evidence in support 

of his position that he did not commit the infraction, and the infraction was presented in the 

context of overwhelmingly positive testimony regarding McNeill's time in prison). 

33 For instance, he admitted that he had been found guilty of several charges of possession of 
contraband (including marijuana) and or being under the influence. The COUl1 disallowed 
extrinsic evidence concerning his disciplinary history. 
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In light of the evidence before the jury (both in aggravation and mitigation of 

punislunent), the Court finds that it is highly unlikely that the sentencing jury would have been 

swayed to impose a life sentence based upon Robertson's evidence of "adaptability." This is 

particularly true since the State did not argue Robertson's future dangerousness, See T1'. pp. 

3125-72 and, li1stead, focused upon whether the jury believed the defense's case in mitigation or 

that Robertson was "the spoiled rich kid who could not wait to receive his inheritance." . Tr. p. 

3134, ll. 4-14. Based on his failure of proof, he carulOt prove a reasonable probability of a 

different result but for counsel's failure to present evidence of his adaptability. See Drayton. 

See also Strickland. supra. See also Wilkinson v. Polk, F.3d ,2007 WL 1051436 at ** 8 
. --

n. 3 (4th Ci~., April S, 2007) (Unpublished).34 

GROUND lO(a)(8) 

Robertson further alleges that 'trial counsel were ineffective because they failed to 

jmpeach his co-defendarit, Meredith Moon, with a statement that she allegedly made, in which 

she agreed to "keep quiet" about the murders in exchange for $50,000.00.35 The Court' finds that 

Robertson has failed to establish deficient performance or prejudice under Strickland, supra. 

First, the Court finds that there is no credible ~vidence that Moon ever made such 'a 

statement. There was absolutely no evidence this statement was ever made to a member of law. 

34 In connection with this a1le.gation, the Court would note that the South Carolina Supreme 
Court has recently cautioned both the prosecution and the defense bar about the presentation of 
evidence concerning prison confinement unrelated to the specific defendant. See State v. 
Burkhart, _ S.c. _, 640 S.E.2d 450 (2007); State v. BOll'man, 366 S.C. 495, 623 S.E.2d 378 
(2005). 

In light of these cases, it is clear that any evidence of adaptability must be strictly confined 
to evidence pertaining to the specific defendant, as to prison condition, generally. Again, the· 
~nly evidence presented at peR was that Robertson is not adaptable to confinement. 
35 The trial transcript reflects that Mr. Hancock cross-examined t"foon in the guilt phase of 
Robertson's trial. Tr. pp. 1618-39; 1644-46. 
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enforcement or that counsel should have learned of the statement after a reasonable investigation. 

Also, Robertson did not present a taped, handwritten or typed copy of this alleged statement. 

The only evidence that such a statement exists comes from Robertson, and the Court finds that 

his testimony is not credible. 

The Court further finds that Robertson has not proved any prejudice reSUlting from 

counsel's failure to impeach Moon with the alleged statement. First, while cross-examination of 

Moon about this aUeged statement would have provided some additional impeachment of her 

testimony,J6 the statement would have further strengthened the State's case in aggravation of 

punislunent. Second, Robertson di4 not present Moon as a witness at the PCR hearing. 

Therefore, the Court finds that there is no indication of how she would respond if asked whether 

she, in fact, made the statement attributed to he~ by Robertson. In the absence of any eyidence as 

to how she wpuld testify;' the COUli finps that Robert.son hqs failed to prove a reasonable 

probability. of a ,different result, ~ut for. trial counsel's failure to impeach her .with the alleged 

statement. See Glover, 318 S.C. 496,458 S.E.2d.538 (1995); Beaver, 93 F.3d 1186 (4th Cir. 

1996). 

GROUND lO(a)(9) 

Robertson has specificaUy waived his contention that counsel were ineffective for failing 

to move for dismissal of a petit juror based upon comments made by the juror. The Court finds 

that he has freely and voluntarily made a knowing and intelligent decision to abandon this 

allegation. 

36 Robe11son has not alleged counsel's cross-examination "vas otherwise deficient, and the Couli 
does not find any deficiency. Further, counsel did impeach Moon within the pelmissible 
parameters of ethical representation, given Robertson's statement to counsel admitting that he 
murdered his parents and telling counsel why he did so. 

5
1fl1! /' I I \ . . 
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GROUND lO(n)(lO) 

Next, Robertson contends that trial counsel were ineffective for failing to adequately and 

properly advise him before he was evaluated by the State's psychologist, Dr. Geoffrey McKee. 

The Court, again: finds that he has failed to prove any'deficiency in counsel's performance or, 

more inlportantly, any resulting prejudice. 

At a September 25, 1998~ motions hearing~ the State noted that the defense had not yet 

provided notice of whether it would rely on 'either insanity or GBMI as a defense.37 Robelison's, 

counsel argued that the State's request was "somewhat premature" hecause the defense had not 

yet detennined whether it was going to rely upon' either defense. Counsel, stated that a 

neuropsy?hologist had examined Robertson on the previous day and that there was ,a defense 

psychiatrist who had t? review the records before they could make this determination. Tr. pp. 

61-72. 

'The State then argued that the purpose of requiring notice of an insanity defense was to 

allow the State to':prepare and respond to it. Because of the amount of me~~al health records, 

involved in' the case, the State asked the trial judge to determine if Robertson needed to be' 

"8 -evaluated:' In response to the trial judge's inquiry, counseHndicated that he could determine 

37 The State had filed a motion requesting notice of insanity or GBMI on July 8, 1998. Tr. p. 69. 
It had previously indicated at a September 22, 1998 motiOlis hearing that it intended to ask -the 
trial judge to consider a court-ordered competency evaluation. Tr. p. 55. 
38 The State explained that Robertson had "intermittently" seen a psychiatrist between 1993 and, 
1997; he had been involuntarily' committed t6 the William S. Hall Psychiatric Institute in 1995; 
and other \:"itnesses said that Robertson had predously boasted of being able to malinger and 
conyince psychiatrj~ts of their findings. Tr. pp. 74-76. ' 

. / 

(~ 



3710 
whether GBMI or insanity \vere at issue by November 1, 1998. The trial judge deferred ruling 

until then. Tr. pp. 74-77. 39 

The issue was revisited at a November 20, 1998 hearing, wherein the State argued its 

November 19, 1998 motion to request an independent psychiatric and/or psychological 

evaluation for purposed of detelmining Robertson's mental condition.4o Defense counsel argued 

that counsel had not received ten days notice of the State's motion and stated that competency 

was not yet at issue. The trial judge gave Robertson ten days within which to respond, 11/20 Tf: 

pp. 24-25, arid counsel responded on November 30, 1998. 

The trial judge heard further arguments on the issue at a December 4 motions hearing .. . . 

Counsel. conceded that S.C. Code Ann. § 44-23-410 (Supp. 1998) allowed the trial court to order 

an evaluation but only upon a showing that was not met in-this case, since Robert~on had 110t 

asserted a mental health defense or asserted that he was incompetent to stand trial. Counsel 

argued that this was a fishing expedition to determine Robertson's mental state; and that if any 

such information came in during the sentencing phase, it would violate his Fifth Amendment 

privilege against self-incrimination. Also, counsel argued that he State's experts could perf ann a . . 

competency evaluation within ten minutes. Tr. pp. 103-05. 

39 The issue was again raised by the State at a November 2, 1998 motions hearing, but the trial 
judge did not rule because he felt there must be a showing first. Tf. pp. 86-87. 
40 The State argued that the defense had not yet disclosed any reports by its experts and that 
under Stale v. Sloan, 278 S.C. 435, 298 S.E.2d 92 (1982), Robertson had a right to refuse to 
submit to an evaluation. However, he would waive his right to present experts concerning his 
melltal status if he did so because he could not interject a mental health issue and prevent the 
State from either confirming or rebutting his evidence. Further, the State asserted that it would 
take time to ha\'e an evaluation done and for the State to adequately review it. Also, it would be 
impractical to a11o"", the evaluation to take place during the course of the -trial \",hen Robertson 
finally introduced his mental health evidence. Finally, the State claimed that the matter was one 
offaimess and the State's opportunity to prepare. 11/20 Tr. pp. 4-5: pp. 21-23. 

~--~----
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The State asserted that § 44-23-420 recognizes the inherent power of the trial court to 

order a competency or insanity evaluatiol1.41 Further, the only way for the State to effectively 

cross-examine the defense experts on mental health issues was to require an evaluation on 

competency, McNaughten, and GBMI. 'The State disputed the claim there had not been a 

showing that required an evaluation; noting Robertson's prior involuntary commitment. Also, 

the State maintained that a "chain of evaluations" by his experts had taken place and that mental 

health issues were present.· Again, the State argued that an evaluation was.necessary as a matter 

of justice, and so that the case could progress· in a timely fashion, while protecting both 

Robertson's and the State's rights. Tr. pp. 105-10. 

Defense counsel again asserted that the State's motion was premature because he had not .. 
yet received the reports from his experts. He noted that mental health issues may arise in the 

sentencing phase but not in the guilt phase, and asserted Fifth Amendment problems with a 

court-Ol:dered evaluation_ The' trial judge observed that Robertson~s response during t4e 
. . . 

interview could be prohibited. However; he took the matter under advisement and said he would· 

issue a written order. Tr. pp. 110-115; p. 120. 

The trial judge initially denied the State's request in an Order ±lIed on December 18, 

1998. However, he entertained the State's motion to reconsider his previous ruling at a hearing 

on February 12, 1999. The State argued that Robertson had indicated he would potentially use at 

least three expelts v-;ho had evaluated him, including Dr. Pincus, Dr. Evans and Ms. Cascio (who 

had prepared a psycho~social history). The State stated that it had yet to receive copies of reports 

from any of these experts, and it again noted that at the· time of the previous involuntary 

~I Again, the State recognized that Robertson could refuse to cooperate in the evaluation but 
under Sloan would be barred from presenting expert testimony in mental health issues. 



3712 
commitment in August 1995, Robertson was diagnosed as having bipolar disorder, manic; the 

potential for acting out; and depression. The State requested an evaluation, so that it could either 

confirm or rebut what .the defense may present at trial, and assel1ed that it was logistically 

impractical to keep a jury sequestered and have an: evaluation during the course of a trial. The 

State also presented a copy of a psychiatric report (introduced as Com1's Exhibit 1 at the 

hearing) aIid asserted that this exhibit alone \varranted a court ordered evaluation. 2/] 2/99 Tr. 

pp. 8-15. Trial cOLmsel, once again, opposed the State's motion to reconsider and asserted that 

an evaluation would violate Robertson's Fifth Amendment privilege against self-incrimination. 

The trial judge agreed to take the matter under advisement. 2112/99 Tr. pp. ~ 4-16. Both patties 

then briefed the issue. 

On February 17; 1999, the trial judge filed an Order for Evaluation, as to Cqmpetency.and 

Criminal'Respotrsibility, in ·,\ihiCli' he reconsidered the previous Ordetaiid ordered Robert~on.to . 

subniitto' an H1dependent psychIatric 'examinhtion ·reliltiifg fo piSinental capacity, by examiners. 

designate'd by the State. See State v. Locklair, 341 S.C. 352,364, 535 S;E.2d 420, 426 (2000) . 

(rejecting defendant's argument the trial judge abridgedllis Fifth Amendment rights by ordering, 

him to submit to a psychiatric examination where he did not assert an insanity defense and did 

not give notice that he would plead GBMI and holding that "[t]he trial judge in this case has the 

inherent, discretionary authority to order an independent psychiatric evaluation of Locklair if he 

believed Locklair was not fit to stand trial or if he believed that Locklair's mental competency 

would be an issue at tfiaL The mental competency of the defendant to stand trial is a baseline 

inquiry by the cOllrt. In order to protect the legal process and preserve the integrity of the tri'll, a 

trial judge has the authority to order a psychiatric e\'alu3tion of the defendant when his or her 
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competency may be in question"). Judge Hayes based his decision upon his review of records 

relating to the involuntary commitment to the Hall Institute in 1995, as well as trial counsel's 

representation that the defense may present testimony relevant to Robertson's mental status 

through Dr. Pincus, Dr. Evans and Ms. Cascio, in either the guilt or penalty phase of the triaL42 

Judge Hayes further found that fundamental fairness dictated that the State be allowed the 

opportunity to verify. or rebut evidence presented by defense experts regarding Robertson's 

mental status; that an adequate, rebuttal could not be made withollt i'ndependent eXanUnation; and 

that an independent psychiatric examination uoderthese circumstances "is a distin'ct aid in the 
. . 

detemlinatioll and the administration of justice in order to confirm 'a claim of mental illness, 

disco,ver fraudulent claims or to rebut psychiatric testimony which can only reasonably be 

accomplished by the presentation of expert testimony:' 

The trial judge further ordered that any report from the evaluation be made to the State 

and the trial court within five days of the completion· of the examination and that it should 

contain a diagnosis of Robertson's mental condition:, as well as clinical findings bearing on the 

issues of (1) whether Robertson was competent to stand trial; (2) whether Robertson "was 

criminally responsible at the time of the offense under McNaughten~ and (3) whether or oot 

Ro bertson was GBM1 at the time of the offense. The trial judge further ordered that neither the 

results of the examinations nor any communications by Robertson during the evaluation shoUld" 

be admissible in any criminal proceedings against hiln unless the defense first interjected his 

mental status as an issue in either the guilt or sentencing phases of the trial or the evidence was 

necessary to rebut testimony or evidence offered by Robertson. Finally, the trial judge's order 

42 However. he observed that Robertson had asserted that he did not intend to present GBMI or 
insanity "at this time." 

Q?f/fJ{" { 
/ l 
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stated that "[n]othing in this Order shall be construed to abridge the defendant's Fifth 

Amendment right to remain silent." 

Dr. Geoffrey McKee, a forensic psychologist, thereafter examined Robertson pursuant to 

tIus Order and later testified - in response to Robertson's mental health witness - as a reply 

witness in the sentencing phase ofthe trial. Tr. pp. 3059-72; 3079-83. 

Before Dr. McKee's testimony, Mr. Boyd unsuccessfully renewed his objection in 

camera, and the trial judge held an in camera hearing to determine the admissibility of any 

statements Robertson made to Dr. McKee during the evaluation. Tf. pp. 3044-55. The trial 

judge found that the statements made by him were admissible. The trial judge further found that 

Robertson had been advised of his rights l.mder the Fifth and Sixth Amendments and advised as a 

constitutional safeguard provided by Miranda v. Arizona; 384 U.S: 436 (196(i) .. TIle triai'judge 

also found that, before tbe interview took place, coup.sel had repr~sel).tecl Robertson for s,ome 

time;; and that 'collOsel was aware. of the interview and its ·potential use at trial. He further found. 

that Robertson was aware of his right to remain ~ile,nt as well as his other Miranda rights but 

intelligently waived those rights. Therefore. the trial judge found that the evidence could be 

presented in rebuttal. Tr. pp. 3055-57. 

Dr. McKee testified that he reviewed witness statements, incident reports, statements by 

people who were in or around the scene at the time of the murders, medical reports and medical 

records before he saw Robertson. Specifically, he reviewed Robertson's medical records from 

his pediatrician, a psychiatrist that Robertson had seen, the records from the 1995 commitment to 

Hall Institute and records of medical and psychiatric treatment while Robertson was incarcerated 

for the present crimes. He then saw Robertson for a clinical interview and administered a 
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psychological test on March 5, 1999. He later saw Robertson for a four hour interview and 

administered three other psychological tests. Tr. pp. 3059~63. 

Dr. McKee advised Robertson' of his Miranda rights before they began the interviews; 

and it was Dr. McKee's opinion that' he understood his rights. Dr. McKee testified that 

Robertson did suffer frOID bipolar disorder, manic, but without psychotic features:13 Also. the 

bipolar disoi'der was in full remission at, the times he interviewed Robertson. Likewise, 

Robertson als'o suffered from alcohol dependence, which was aiso in remission. Ro"bertson 

relayed a history of marijuana and amphetamine (specific Ritalin) abuse plior to his arrest for the 

murders and had a history of poly-substance intoxication, including cocaine, LSD, Xanax and 

inhalants. He, also had a history of ADHD. Also, it was Dr. McKee's opinion that Robertson 

,had features of borderline antisocial personality traits. Tr. pp. 3062-64. 

Dr. McKee testified that there is no difference between a psychosis reSUlting from a 

severe mental illness, such as schizophrenia or bipolar disorder. and a drug induced psychosis. " 

Both types of psychoses are similar in that "there's a presence of delusions and/or 

hallucinations." However, he testified tbatRobertson was not experiencing a psychotic episode 

at the time of the ,crimes on November 25, 1997. Robertson did have bipolar disorder during this 

time, but Dr. McKee testified that Robertson was not experiencing the:symptoms of his bipolar 

disorder at the time he committed the offenses. Dr. McKee testified that the facts relayed to him 

'-13 Dr. McKee expJained that psychoses is the presence of symptoms of delusions (fixed false 
l1eliefs); and hallucinations (false sensory experiences). Tr. pp. 3065-66. 
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by Robertson ,,·,'ere virtually identical to those in the notes of Robel1son's social worker, Ms. 

Cascio. Tr. pp. 3066-67.44 

Dr. McKee further testified that Robertson knew right from wrong at the Lime of the 

crimes. Dr. McKee based this conclusion upon evidence that Robertson put socks over his hands 

before the crimes in order to cover his fingerprints; he took the phone off the hook in his 

mother's bedroom before attacking her; he waited until his father was in the shower before 

attacking his mother; during the attack on his mother, he went and checked to see if his father 

was still in the shower on two separate occasions; he waited outside his father's bathroom door . . . 

with a bottle of Tile x and with a hammer touseit when his father came out of the shower; and he 

sI?rayed his father with Tilex before hitting him with the hammer. Also, after the incident, 

Robertson told Moon to put the bloody clothes, socks, the.bat and the knife in -a bag; he' 

showered for approximately twenty.,five minutes to. remove blood from his person; he checke_d to 

see whether· his neck was scraped because of his concern- there might have been blood if his 
,. . " . 

father scraped his neck; and he decided to use his father's credit. card rather than writing checks 

because he was worried that he and Moon might be observed oil bank cameras. Following the 

offense Robertson poked a hole in the glass on the door in an effort to make the incident appear 

as if it were a robbery; he took the bag of clothes. bat and knife with him; he placed his bag in 

the trunk of the car and disposed of it in a dumpster in Maryland; and, once on the road, he called 

back to his house and got the answering machine. This indicated to Robertson that someone had 

placed the phone back on the hook, and that made him anxious. Each of these actions in Dr. 

44 Trial counsel withdrew a previous objection when it became clear that the information related 
by Dr. McKee - although consistent with Robertson told Ms. Cascio - came from his own notes. 
Tr. pp. 3073-75. 
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McKee's estimation indicated that Robertson could distinguish right from wrong. Tr. pp. 3067· 

70.45 

Dr. McKee testified that Robertson had the capacity to conform his conduct to the 

requirements of the law because these same actions showed that Robertson could control any 

impulse, as did evidence that Robertson discussed his plan with Moon; he obtained two knives, a 

hammer; a baseball bat and Tilex before the crimes. Also, following the attack on his father but 

before using a baseball bat on him, Robertson had gone and checked to see if his mother was still 

alive; and after his assault of his father, he twice returned to assault his father after hearing his 

father breathing. Again, his conduct after the incidents'reflected a capacity to comorm his 

conduct to the requirements of the law. Tr. pp. 3071~72. 

Finally, Dr. McKee stated "And then at arrest [he had] enough cOI;J.trol to not make a 

statement during his interrogation." At that point, Mr. Boyd objected. and, puring an'in camera' 

hearing, moved for a mistrial. The trial judge denied the motion for a mistrial but agreed to give· 

a curative instruction, Tr. pp. 3072·75, which he subsequently gave to the jury. The trial judge 

instructed jurors that Robertson "had an absolute constitutional right to remain silent, and the 

-45 Any alleged impropriety of Dr. McKee's testimony about the information he received from 
Robeltson under Hudgim v. A1oore, 337 S.C. 333, 524 S.E.2d 105 (1999), is not properly before 
this Court because the tdal judge overruled trial counsel's objection, and ruled that the 
statements made by Robertson were admissible. See Tr. pp. 3044-57. Thus, the question of his 
ruling could have been raised on direct appeal and is barred in peR. See § 17-27-20(b); Drayton, 
.312 SC at 9, 430 SE2d at 520 (issue that could have been raised at trial and on direct' appeal 
GaImot be asserted in peR application, absent a claim of ineffective assistance of counsel). 
Alternatively; the Court finds that there was no violatioil of Hudgins. 
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exercise of that right cannot and must not be used against him in any fashion whatsoever. So, 

disregard [Dr. McKee's] statement." Tr. p. 3078, ll. 13_22.46 

Robertson .testified at the peR hearing that his. attorneys met with him before the 

evaluation by Dr. McKee. They advised him that he should meet with Dr. McKee and talk with 

him. Otherwise, they would not have a defense. Robertson later spoke to Dr. McKee. 

As to Robertson's claim that counsel should have advised him not to discuss the facts of 

the case v.ith. Dr. McKee, the Court fi~ds that the credible evidence presented before it is that 

trial counsel made a strategic decision to present a mental health defense and eventually 

presented extensive evidence concerning thy mental health histOIY of Robertson and his family. 

Moreover, Robertson agreed with this decision to present such a defense. The Court further 

finds that counsel met with Robertson and explained that the State had. t~e, right to have him 

evaluated. if the defense wished to present evid~nce of his men.tal healthin rpitiga,tion, see. S.loan, 

278 S.C. 435,"298 S.E.2d 92, and that Robertson c.onsented to the evaluation by Dr. McKee. 

Also, the Court finds that Robertsoll was well aware of his right to remain silent. Ap~ 

from evidence concerning the advice that counsel gave him, the transcript clearly reflects that Dr. 

McKee advised him of his Miranda rights, including his right to remain silent, before Dr. McKee 

evaluated him. However, Robertson nevertheless voluntarily discussed the facts of the crimes 

with Dr. McKee. Also, his statements to Dr. McKee were consistent with Ms. Cascio's notes of 

her conversations with Robertson. Therefore, the Court finds that Robertson failed to prove 

either deficient performance with respect .to the ad"ice given by counselor any resulting 

prejUdice. 

46 On appeal, Robertson initially raised the failure to grant a mistrial as his second Issue. 
Howeyer. he voluntarily abandoned his direct appeal. 
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Robertson further contends that, following their advice to him, counsel should have done-

more to ensure that Robertson did not discuss the facts of the case with Dr. McKee. The Court, 

however, rejects this argument as well. Counsel could not have been deficient in this regard 

because the trial judge's Order authorizing the evaluation by Dr. McKee did not pennit counsel 

to be present during the evaluation. Here, counsel did all that they could when they gave their 

advice to Robertson before Dr. McKee's evaluation. Further, the Court finds that there is no 

probability of a different result but for counsel's alleged error, since Dr. McKee also 

administered Miranda warnings to Robertson before speaking to him. Robertson \-vas, therefore, 

aware of his right to remain 'silent but Knowingly, intelligehtly and volun~arily waived it and 

discussed the facts surrounding the murders with Dr. McKee.47 

Moreover, while Dr. McKee's testimony was clearly relevant to .rebutting Robertson's 

case in mitigation, Dr. McKee was limited to giving his opinion that Robertson was neither 

, insane nor GBMI at the time of the murders; that he was. not psychotic at the time; and giving the 

reasons for these opinions. Dr. McKee was not permitted to answer the State's questions 

concerning whether Robertson's behavior was consistent with a layman's unders,tanding of 
, . 

"psychopath." Tr. pp. 3075-78. 

Also, the defense experts did not dispute that Robertson was 110t GBML Thus, the trial· 

judge's ruling in this regard was consistent with Sloan and State v. Locklair, 341, S.C. 352, 363-

65, 535 SE2d 420, 426-27 (2000). Finally. the Court finds that the statements attributed to 

47 Because the trial judge ruled that Dr. McKee could testify concerning the statements 
Robertson made to him in answering questions related to Robertson's mental health status at the 
time of the murders, the propriety of his ruling is not properly before this Court. Rather, it could 
have been challenged on direct appeal, but for Robertson's decision to abandon his appeal. 
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Robeltson by Di-_ McKee were cml1ulative of the testimony of Ms. Cascio_ See Tr. pp. 3010-31. 

Therefore, Robet1son has failed to prove prejudice under Strickland. 

GROUND 10(a)(U) 

Robertson further contends that counsel were ineffective because they did not introduce 

sufficient evidence of the mental health history of the Robertson family. The COllrt ~nds that 

this claim is without merit, and that Robertson has not met his burden of proving either prong for 

relief under. Strickland. 

It was clear from reviewing the trial transcript that each of the defense's mental health 

experts - Drs. Pincus, Evans and Morton - relied upon the various records they received. Also, 

none of these experts testified that he had an insufficient amount of information to reach his 

opinion as·to·Rob~rtson~ s mental illness. and 'drug and alcohol abuse ... 

. Further,lcounsel presented ,Skip MeyeI;,as a defense witness. Tr. pp. 2750-~8J7. Mr. 

Meyer testified about his counseling ·ofRobertson and his parents; Mr. Meyer testified that-the 

most ·of his counseling "was done in connections with [Robertson]." Tr. p. 2753, 11. 8-11. He 

thereafter testified at length concerning his cOlllseling of Robertson and his family. While most 

of his testimony centered on therapy sessions with Robertson and Terry Robertson and their 

mental health issues, he did testify about several sessions that involved Earl Robertson, Sr. See 

Tr. pp. 2759-65. 

Among the matters covered by the defense in Meyer's testimony, he testified: 

o Robertson's dislike of his father because his father \vas verbally abusive towards 
him; 

• Robeltson' s report that Earl, Sr.' s parents were planning to reduce the amount of 
their estates that they would leave to him and increase the amount that they will 
leave to Robertson and Chip; 
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• Robertson's manic behavior and the effects of it on his parents; 

o The disagreen1ent between Robertson's parents on how lenient to 'be "With him; 

• Mental health problems Terry had, which first surfaced in childhood, and Meyer's 
suspicion that she may have been sexually abused; 

• . Robertson's effOlts to maintain employment, as well as the effects of his manic 
statues on his work (principally, this resulted ill his working exceptionally long 

. hours at a time and having impaired judgment of what he could do because of his 
extremely positive self concept); 

• That conflicts Vlithin the family seemed to arise when Robertson and Chip got 
together; 

• Earl, Sr. 's frustrations with his children's irresponsible behavior; 

• Earl's worry that the family was falling apart and the financial and psychological 
cost of his children's behavior on him and Terry; 

• The anger, embarrassment, shame and humiliation he felt as the result of his 
children's behavior; 

• Earl's feeling that his life had been ruined by Robertson; 

o Terry's depression resulting from her belief that "she has bad children;" 

c The movement ofthe Robertson family to Michigan, California and back to South 
Carolina; 

o Terry's statement that the children overwhelm her, and her fear and guilt of not 
being able to say "no" to them; 

• Various problems between Robertson's parents stemming from their relationship 
as husband and wife - including a horrible fight(s) (which Meyer thought was 
isolated); 

• . Suicidal thoughts and superficial suicide "attempts" by Terry; 

o Violent behavior of Earl, Sr. toward Chip when the family was on a vacation; 

" Obsessive-compulsive behavior and depression by Terry; and 
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• That Terry had been diagnosed as bipolar - and at times had described visual 
hallucinations (which may have been caused by medications that she had been 
taking). 

Tr. pp. 2753-89. 

Further, Mr. Meyer described Terry as a "very depressed person." This resulted from her 

having very strict parents, her mother's illness,. conflicts in the home, the father not being 

emotionally available, being an only child, and the pressure of the lifestyle she and Earl had 

lived, Mr. Meyer described Earl as a good person that was troubled by <L[w]hat was going on 

'with his famity." Tr. pp. 2789-90. Finally, trial counsel introduced a copy of Mr. Meyer's notes 

as Defendant's Ex. 18. See Tr. pp. 2806-07.48 

Ms. CasCio testified as the last expert called by the defense. Ms. Cascio gave a detailed 

social history assessment of Robertson. Tr. pp. 3852-3031. To do the assessment, she "looked 
• • c.' :': .: ", ~ • '" \~ ". _ ':' '," .... ,'. . ... . - • "_' - ,., " - ',... . ,. . .. -

at medical and psychological records from all members of the family." Also, Ms. Cascio 

interviewed Robertson, arid she "examined Earl Robeitson's work documents; some of 

[Robertson's] incarceration documents; personal notebooks of Terry Robertson. And I also 

conduc~ed about 13 interviews with people from a variety of areas in [Robertson's] life." Tr. p. 

2857. 

Ms, Cascio testified that she "found that Jimmy came from a very chaotic home" and 

there "were a variety of things going on. For example, physical abuse and emotional abuse. And 

there is definitely mental illness throughout the family." Tr. p. 2858, 11. 4:-8. Ms. Cascio then 

gave a detailed history of each member of the family .. Ms. Cascio described the "arious 

48 The State's cross-examination of Mr. Meyer also elicited further evidence of his counseling of 
Earl, Sr., and problems Earl, Sr., had with his sons. Tr. pp. 2797-99. 

71)Jrll ., .- { ; 
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problems that Terry had within her family as a child, i.ncluding conflict wither mother, Terry's 

enlotional and psychological problems, and Cascio testified that "a variety of indicators ... 
. . 

suggest that Terry was sexually abused as a child." Much of Ms. Cascio's testimony concerning 

Terry's childhood was corroborated: in her opinion; by excerpts qf Skip Meyer's notes. 

Defendant's Exs. 21~24; Defendant's Ex. 28; Tr. pp. 2858M65;,2882~84 .. 

With respect to Earl; Sr., Ms. Cascio testifieq.thafhe ,~as. very. bright' but ambitious and 

"very confrontationa1." She .also testified that, in 1989, Spring Industr~es decided that he "was 

not leadership material." Aiso, many people to whom she spoke described him as ''pushy and 

kind ofdominee.!ing". Tr. pp. 2865-67 .. , 

Ms. Cascio indicated that Robertson's grandmother'described hiQ.1 as "a very happy 

outgoing child although h~ did have some delayed development." In particular, he was "slow to 

talk." She indicated that "there seemedto b~ poor . attachment between Ji1Il!1ly and hi~ parents ... 

[a]t a very young age." Ms. Cascio explained that children who are unaQle to form emotional 

attachments "have a lot of problems later 'on in life." , Usually, they have "difficulty .folflling 

relationships because they just.don't have 'a basis for it." Also, they "tend to be mistrustful" of 

others: They likewise tend to be angry and aggr~ssive and after h~ve self-control problems. :.Tr. 

, pp. 2867-69. 

Ms. Cascio t~stified that Robertson began bangip.ghis· head when he was one or two 

years old, and she .explaIned that this was "often a sign of poor attac,hment." II. p. 2869.;9 Ms.· 

. Cascio further testified that "there is a very strong associati.on between maternal depression," . 

stich as that experienced by Terry, and a child's poor attachment because depressed mothers tend 

4-9 In her opinion, this is usually seen in children who -are raised in institlltional settings and , 
oirihanages. 
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to be less responsive to the child's needs and more involved with their own problems. Depressed 

mothers also do not spend as much time with a child; they use "more llegatiYe language," are 

more hostile, more in·itable, and are more harsh or arbitrary in their discipline. Children, 

however, need consistency. Tr. pp. 2869-73. 

Ms. Cascio further testified that she "found indications of physical abuse". with . 

Robertson. These included scars :on his backand buttocks which he did not have a memory of 

receiving. Also, "both children confirmed that they were routinely beaten with a belt .several 

times a \veek when they were· "pre-school and [in] grade ,school." Further, Robertson said that 

Earl, Sr., would often beat him with a belt to make him stop banging his head. She likewise . 

relayed other incidents ih<vihich Earl; Sr~, was physically. abuse to Robertson and Chip. One 

incident with Chip was documented in Skip Meyer's notes, which was introduced as Defendaht's 

Ex. 23. R:6ber'tsori;s pedia:tric'record's from 1988 reflected that he was seen because he had been 

hit witli' a fist. "Tr. pp. 281'5·16.' ,-, 

. Again, the multiple physical abuses, combined with psychological abuse, tend to create 

"negat~ ve outcomes for the children." Through Ms. Cascio's testimony and the extracts from 

Mr. Meyer's notes, the defense established that: (1) Terry was afraid of Earrs temper and did not, 

feel like she had done enough to protect her sons; (2) there was a great deal of psychologica.l 

abuse in the home;50 (3) 'the sons may have witnessed domestic violence by Terry attacking Earl; 

(4) there was evidence that Chip hit women; (5) Robertson had problems with his memory, 

which can be an indicator of trauma~ and (6) "everyone in the family had a history of mental 

50 This abuse included degradation and name calling; Terry telling Robertson that she wisbed he 
had never been born; and verbal abuse by Terry of both sons, 

7~J1» 
ClOY 
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i11l1ess."sl Tr: pp. 2876-81. See also Def~ndant's Ex. 24.· All of these factors "set the stage for 

something to go wrong in adolescence. I' Tr. p. 2885, n. 10-16 . 

. Likewise, counsel introduced three charts (Defendant's Exs. 25-27)~ which reflected 

psychiatric visits by the '\~ctims. These charts showed that Terry was seen in therapy roughly· 

170 times· between 1995 and 1997, with a variety of problems, including hallucinations, self-

mutilation, obsessive-compulsive'disorder and suicide attempts. Tr. pp. 2881-86 . 

. In addition to Robertson's problems that she had previously discussed, Ms. Cascio' 

testified that Robertson "was often an outcast in school." Other students teased him and 'did not 

quickly accept him. By the ninth grade, he was suicidal. He started using illegal drugs while he 

was at Georgia Tech University and was "very suicidal" at that time as well. He also started 

engaging in behavior that was consistent with mania, such as spendjng large SUl1,)S of money and 

gambling. Ms. Cascio also discussed Dr. McMeekin's 1994 diagnosis that he was depressed and 

his invol~ntary commitment to William S. Hall, following the 1995 D.U.I. At that time, he was 
. \ . , ,. 

diagnosed as bipolar, alcohol dependent and "having mental illness with severe family strife. '. 

Also, he did not have many friends. Ms. Cascio testified that "all of these factors [discussed by . 
. , . 

her], I believe, led him to start relying more heavily upon drugs which then in tum led to what 

,happened later on.;' Tr.pp; 2886-88. : She later explained on 'cross-examination that, in light of 

the various factors she found in Robertson's life, "he might have felt [at the time of the murders] 

that [violence] was [his only alternative]" See Tr. pp. 2949·52. 

51 Terry was diagnosed as having severe depression, bipolar disorder and obsessive-compulsive 
disorder. Earl was diagnosed as having depression, panic disorder and ADD. Robertson had 
bipolar disorder and ADD; and Chip had ADD and possibly bipolar disorder. Tr. pp. 2881-82. 

74!{¥1 
" l \f ~ / i 

\...../ 
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Ms. Cascio further testified that Robertson and Chip had a "clo.se relatio.nship:" and they 

often did things together, including criminal activity. She testified that Chip had similar 

problems with substance abuse, and he had experienced physical and psychological abuse. She 

also testified that Chip was incarcerated at the time of Robertson's trial. Tr. pp. 2888-90. 

Finally, the defense introduced several excerpts from Terry's "notebook," which were contained 

in Mr. Meyer's notes; and Ms. Cascio. testified to the substance o.fthe extracts. Tr. pp.2892-95; 

Defendant's Exs. 30-32. 

As discussed in Groimd 10(a)(I), supra, Mr. Hancock testified that the defense attempted 

to get all of the records concerning Robertson that they could locate. They got all of Robertson's 

school records which they could locate (including records from California); the records from his 

Youthful O:ff~nder. Act. conviction Jor burglary; Robertson',s .records from an involuntary 

commitment to the Willis S. Hall Psyc.hiatric Institution; Rol:Jertson·~. SCDC .J:ecords; r~corq$ . 

from Kanawha Instiance Company; records from piednlOnt Mental Health Assocjates;S2 and the 

Robertson fami1y counseling records from the Carolina Counseling Center, where Robertson and 

his family wyre treated QY Dr. McMeekin and family and ma:z:riage counselor "Skip" Meyer, Jr. 

It was Mr. Hancock's impression that the defense obtained all of Dr. McMeekin's records 

through Mr. Meyer. Counsel were assisted in their· efforts to gamer records by their social 

worker, Ms. Cascio. 

Mr. Hancock testified that the parents began therapy after their sons started acting out. 

He '~'as aware that Dr. McMeekin was treating the family and that Skip Meyer was doing the 

counseling. Although he could not remember why he did not extensively examine Mr. Meyer 

52 The State introduced t\",-O Orders requiring the production of records from Kanawha Insurance 
Company and Piedmont Metal Health Associates as Respondent's Exhibits 3 and 4, respectively. 
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about Eatl, Sr.'s treatment, he recalled that Earl was treated for a shorter period of-time and later 

than the rest of the family. Also, much of the records from Meyer related to Terry and her 

problems. Apart from the matters testified to by Ms. Cascio, Mr. Hancock indicated that the 

defense did not discover any evidence of physical abuse by Earl. 

Both attorneys testified about their other steps to develop a mental health defense, and 

both were clear that they provided each of their experts with the records in their possession; they 

never withheld any records from their experts; and none of their expelis ever claimed that he or 
. . . 

she could not reach an opinion without additional records or information. Robertson did 110t 

present any expert testimony in sapport of this allegation, although he did introduce additional 

mental health records as Applicant's Exs. 1-3. 

Based upon the present record, the Court finds that Robe.rtsonhas 'not established either 

deficient performance or resulting prejudice under Strickland.' First, the Court finds that 

Robertson's attorneys - with the assistance of their social worker - made an objectively 

reasonable investIgation into the mental heaJ.th history of both Robertson and' his family, as 

required by Strickland, 466 U.S. at 690-91. See also Wiggins, 539 U.S. at 521-22. The Court 

~ . . . 
likewise finds that counsel made an objectively reasonable presentation of this evidence. 

While trial counsel could have presented the jury with a more complete picture of the 

family's mental health history, the presentation made was quite extensive. Further, the Court 

finds that it was reasonable for them to rely upon their experts to develop and focus upon the 

most salient aspects of the mental health history. The principal witness that counsel chose to 
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develop this information through was Ms. Cascio.53 The COllJi does not find any reason to 

believe that the decision to present no more of the family's mental health history than counsel 

presented was deficient performance. 

The Court also finds that Robertson has failed to prove any prejudice with respect to the 

current allegation. The only credible evidence is that all of the records counsel had were 

provided to their experts, and that no expert complained that he or she lacked sufficient records 

upon which to reach an opinion; The Court ul11her finds that Applicant's Exs. 1-3 do not 

provide it with· a .. sufficient basis to ~onclude that Robertson. has proved prejudice under 

Strickland. 54 Moreover, there was overwhelming evidence of Robertson's guilt for b~th murders 

and proof of the statutory aggravating circumstances. 

Also, the.evidencepresentedatthe,PCR he¢ng,do~s not support any additio:nal slatutory 

or non-statutory-mitigaling circumstance apar~ fro~ tllo$e Which were: su,pmittedt.othe jur~, as 

the res~lt of·the evidence. presented by trial counsel. $e~ § 1.6-3-20(c)(b) (1) - (2), (6) and (7). 

Therefore, the Court finds that Robertson has n,ot. established that "there is a reasonable 

probability that ... the sentencer ... [can] conclude[ ] that the balance of aggravating and 

mitigating circumstances [do] not warrant death." Strickland, 466 U.S. at 695; see also Wiggins, 

539 U.S. at 537. 

GROUND lO(a)(12) 

53 Therefore, the COUJ1 finds that the present allegation and the ineffecti\'eness .claims relating to 
Ms. Cascio are intertwined. 
54 One of the primary matters focused upon by Robertson at this hearing was that the notes for 
some sessions in Applicant's Exs. 1-3 did not reflect any complaints by the yictims centered on 
Robertson or Chip. In that regard, the COUJi finds that this position is not only inconsistent with 
the recollection of trial counsel and the extensive trial testimony discllssed supra, it is also 
inconsistent with Robertson's own testimony before this Court. 
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Robertson's remaining allegation is that trial counsel were ineffective for presenting Ms. 

Cascio as an expelt witness. Robertson raised several issues about counsel's decision to employ 

Ms. Cascio at the PCR hearing. Aside from her lack of experience in testifying, his principal 

complaints concerned the information elicited. by the State on its cross-examination of her about 

notes of her conversations with Robertson. It was Robertson's position that the cross-

examination by.the State should have been reasonably foreseeable to counsel. For the following 

r~asons, the Court finds that each of his claims relating to counsel's decision to call Ms. Cascio 

are without merit. 

The State began its cross-examination of Ms. Cascio by focusing upon remarks 

Robertson made to her during a November 3D, 1998, interview about other bad acts and the 

. [anlily social history. Robertson contends that the prosec1l;tion was able to elicit evidence 

concerning prior bad acts, such as stalking (e.g., Tr. pp. 3000-3003); that ~is parents were 

"clueless" about ·his drug abuse· (Tr. p. 2962); that he had a bad work history; that h·estole his 

father's credit cards; that he and his father were, at one point, about to have a confrontation 

involving the use of knives; Robertson did not like college, it was forced upon him and he 

'rebelled against it; "he [my father] put the work ethic in me [but] wanted to take it out of me by 

sending me to college;" that his parents' ideal was for him to attend college from eighteen to 

twenty-two and marry and have children by age twenty-five; by the time his parents realized that 

he would not do the great things they wanted him to do, it was too late; he failed out of college to 

prove a point; "what hurt most was his [father's] image;" "she (his mother) always tried to look 

out for me;" "she used to subsidize my income straight out. of her pocket;" "lo\re was financial in 
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tenns to [his father];" and other conUllents conceming the social history, such as the turbulent 

relationship he had with Earl, Sr. Tr. pp. 2955-70; 2979-3008. 

Robertson also complains of the damage to the defense's case by the State's cross-

examination regarding admissions he made ,to Ms. Cascio concerning the facts of the crime and 

his activities around the time of the murder, including admissions that: 

• he had taken 250-280 mg of Ritalin over the course of the previous evening and the 
morning of the murders; 

• Meredith Moon and Erin Savage were at the residence for approximately two hours that . 
morning; 

• he and Moon snorted 40 mgs. of Ritalin at that time; 
• he continued to use Ritalin after they left; 
• he talked to Chip for about two hours about coming home for Thanksgiving, and that 

Chip was dropping out of school; 
• he later called Moon and spoke to her on two or three occasions; 
• he asked Moon to give him $ 75.00 to get Chip home and. although she wouldn't give 

hlm'money~she agreed to drive'up'and getChfp; , >. >. 

• M,ool\ W?~ infatuated \\lith him aqd wouI9·ba,:edon~ anything he asked; 
• Aftel' Moon came t6 his house, tlley 1jeg"an talking 'about the problems surrounding Chip 

colllin"g llom~ anq~'~omeh9w, it,Ied tq I'm, gomft;·to do it;" 
• he discussed which bat to use; , , 
• he 4ecided not to use the wooden Ol;1~ because it was autographed and hy did not want to 

ruin it; 
• he condensed two bottles of Tilex; 
• he satin his room and waited for his father to get in the shower before killing his mother 

because there would be noise; 
• he took the phone off of the hook and laid a knife in the hallway in case his father came 

in; 
• he went in the bedroom and started struggling with his mother, who began screaming for 

his father; 
• "it was getting at me to hear her screaming;" 
• he was "in a rage like a maniac;" 
o he came downstairs and said "one down, one to go;" 
o he laid the bat at the top of the stairs, sat and waited with the hammer "like I was standing 

on the other side of myself watching me;" 
" it was "like someone else committing the crime and I was watching;" 
o he sprayed Tilex in his father's eyes and buried the hammer in his head; 
• his father "put up a fight with the hammer stuck in his head;" 
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• eventually, his father fell to the ground and Petitioner hit him 200~ times with the hammer 

and bat; 
• he said that "22 years of hatred came out;" 
• it was "overkill" and he ''went on and on and on and on;" 
• he then went into the bedroom and checked on his mother; 
• he hit his mother in the head with the hammer to make sure that she was dead; 
• Moon thought he was going to kill her; 
• he later heard a noise upstairs and it was his father breathing into the carpet; 
• he wondered "how is he still breathing;" 
• he "went to find the drill to end the matter;" 
• he then took the bat upstairs to beat his father again and he kicked him with his toe to 

make sure he was dead; 
• he cleaned up, took the money and car keys and· packed stuff to dump; 
o he said that "Meredith's testimony wasn't good enough by itself;" 
• he broke the window downstairs to make it look like a robbery; 
o a man pulled up across the street and he waived then got in car and left; 
• he explained how he used his father's credit card, and how he stopped and bought 

Neosporin for his finger; . 
• he was going to get Chip and bring him to South Carolina, where they would discover his 

parents;· 
• no one would notice that his parents were missing; 
• what he had done would not be a surprise to his brother; 
• he c~lled home and realized that someone had· found the bodies and put the phone back 

on the hook; . 
• he thought he was "too smart to let this happen," meaning getting caught; 
• Meredith was "running her mouth" but he never confessed; and 
o he killed his mother because he couldn't live with her mowing that he killed his father. 

Tr. pp. 3009-25. 

Finally, the Court would note that, before the State began cross-examining Ms. Cascio· 

about Robertson's admissions related to the murders, she was specifically asked whether she 

took Robertson's statements about the crime into consideration informing her evaluation of him. 

Ms. Cascio replied, "I was looking at early childhood history that could have led him to that 

:point;" and she agreed that she factored Robertson's statements into her assessment. II'. p. 3010, 

II. 10-22. 
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Mr. Hancock testified that Ms. Drucie Glass and the Center for Capital Litigation, which 

specialized in providing assistance to defense lav.'Yers trying capital cases, recommended that the 

defense hire Ms. Cascio as a social worker and they hired her. Counsel were well aware of her 

limited experience and that she had never testified as a forensic social v,lorker. See Applicant's 

Ex. 4 (curriculum vitae for Toni A. Cascio), Tr. pp. 2852-55. However, another social worker 

with experience (Ms. Glass) and the Center for Capital Litigation had recommended Ms. Cascio. 

Also, counsel had met with Ms. Cascio a number of times over the course of a year to prepare 

her testimony, and Mr. Hancock did not report· any problems in tenns of her gathering 

infonnation for the s9cial history of Robertson. Nor were counsel able to locate a more 

experienced social worker. 

It was Mr. Hancock's recollection that cowlsel objected to production of Ms. Cascio~s 

notes, which contained a number of admissions by Rolxrrt;son with whicp. Ms. Cascip o/as cross-
". 

examined by th~ Stateat trial. Both att~~eys, howev~r, n~ade the joint decisio~ -topres~iither as 
" ., -, ' 

a witness even though they were aware that her notes would have to. be disclosed to the 
-, .~ . . . . 

prosecution because counsel felt that she was a necessary part of the defense's casein mitigation. 

Mr. Hancock was not happy with the State's cross-~xamination of Ms. Cascio and felt that she 

hurt the defense. However, he testified that she had provided the jury with- a good deal of 

mitigating evidence on direct examination.55 

55 Mr. Pope characterized Ms. Cascio as the one defense expert who could pull together the 
various matters testified to by the other eXpeJis for the jury's benefit. 
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As discussed, Mr. Boyd mistakenly thought that Mr. Hancock had already hired the 

defense experts before he was appointed.56 However, Mr. Boyd testified that he did 110t object to 

what had been done wi th regard to the experts. :Ms. Cascio was hired to investigate Robertson's 

mental health history and his family history. ]n Mr. Boyd's estimation, it was important to 

develop Robertson's background and mental health problems in order to find a,reason for what 

had happened. Mr. Boyd also testified that the defense received a copy of Ms. Cascio's report 

shortly before trial; and Robertson introduced Applicant's Ex. 6, which is a March l~ 1999 letter 

from Ms. Cascio to Mr. Hancock providing counsel with a copy of the preliminary report .. 

Mr. Boyd further testified that Ms. 'Cascio was the last defense expert who testified. He 

felt that all of the other defense experts were good ~itnesses. Although Ms. Cascio was able to 

proyide beneficial information to the jury 'on direct examination, Mr. Boyd felt that this benefit 

was overshadowed by the damage reSUlting from the State's cross-examination of her. 

Mr. Boyd did not recall wheth~r he was aware, at the time of the trial, that Ms. Cascio 

had never testified before Robertson' s trial. However, Mr. Boyd noted that sometimes it is not a 

good idea to hire someone with previous experience in testifying and this would not be his main 

reason for not using an expert witness. As with Mr. Hancock, Mr. Boyd did not recall 

consenting to the disclosure of Ms. Cascio's notes (Applicant's Ex. 7). Likewise, Mr. Boyd did 

not recall when he became aware of the notes/7 but he testified that he would have reviewed 

them before disclosing them to the State. Mr. Boyd testified that he met with Ms. Cascio on 

56 Both the Order appointing Mr. Hancock and the Order appointing Mr. Boyd were filed in the 
York County Clerk OfCOU11's Office on the same date. See Respondent's Exs. 1-2. 
5/ Mr. Boyd's recollection was that he became aware of the admissions in the notes either shortly 
before or during the trial, and he did not recall any cOllversations with Ms. Cascio between 
December 1998 (the date of her last interview with Robertson) and March 1999, but admitted 
tl1at Ms. Cascio may have told him about the notes. 
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more than two occasions and that co-counsel was not present on at least one occasion. Counsel 

cOlToborated that he and co-counsel decided to use her as a 'witness at trial, even after they 

learned that they would have to disclose her notes, because of the importance of her testimony to 

the defense. 

Robertson testified that counsel had advised him to fully cooperate, and be honest with 

the defense experts, and he did so. 

A. Cascio's lack of experience. 

Robertson's first complaint is that counsel were ineffective for employing Ms. Cascio 

because she had never testified before his trial. The Court rejects this allegation. In Ake v. 

Oklahoma, 470 U.S. 68, 83 (1985), the Supreme Court held that under some circumstances, a 

st~te must assure an indigent defendant "access to a competent psychiatrist who will conduct an 

appropriate examination arid assist in evaluation; preparation, and presentation of the defense." 

However. Robertson -did not ~ave a:coilstitutionalright' to insist on the appointment' of 

any particular expert. See Ake v. Oklahoma, 470 U.S. 68, 83 (1985); Walton v. A,!gelone, 321 

F.3d 442, 464 (4th Cir. 2003); Wilson v. Greene, 155 F.3d 396, 401-02 (4th Cir. 1998). Also, 

"[t]he Constitution does not entitle a criminal defendant to the effective assi~tance of an expert 

witness." Wilson, 155 F.3d at 401; see also Joseph v. Angelone, 184 FJd 320, 327 (4th Cir. 

1999); Pruett v. Thompson, 996 F.2d 1560, 1573 n.12 (4th Cir.1993); Poyner v. Murray, 964 

F.2d 1404, 14] 9 (4th Cir. 1992); Waye v. ~Murray, 884 F.2d 765, 766-67 (4th Cir. 1989) (per 

curiam), cat. denied, 492 U.S. 936 (1989).58 

58 Even if this Court were to conclude that such a right exists under the Constitution. it would be 
prohibited by Teague v. Lane, 489 U.S. 288, 311-13 (1989), from applying the rule here. See 
Fisher v. Angelone, 163 F.3d at 853. See also Am. Trucking Ass'ns, Inc. v. Smith, 496 U.S. 167, 
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Further, even though Ake refers to an "appropriate" evaluation, this C~urtfinds that it is 

doubtftil "that the Due Process Clause prescribes a malpractice standard for a court appointed 

psychiatrist's performance. Rather, the decision in Ake reflects primarily a concern with ensuring -­

a _ defendant access to a psychiatrist .or psychologist, not with guaranteeing a particular 

substantive result." Wilson, 155 F.3d at 401. Y ~t, "[e]ven if Ake 's use of the term' appropriate' 
- - -

suggests that an examination' 'must s'atisfy some mini~nal level of professional competence," the -

Court finds that Ms. Cascio's met that standard here. See Wilsoni155 F.3d at 402. 

The Court finds that Robertson cannot nieet his burden of proving deficient performance 

by merely relying on the fact Ms. CasciO. had not testified before her testimony in Robertson's 

case or was otherwise inexperienced. The Co~rt finds that experts are~ot advocates, Rather, 

tl)ey present medical, technical, scientific or other opinions related to their field of expertise. 

Nor is Robertson correct in asserting that it cannot be a reasonable uilder Strickland for counsel 
, - -

to employ an expert who is qualified}n his or her field of expertise but legally inexperienced. 

The Court finds that there are 'both advantages; and disadvantages to employing 

. experienced expert whnesse~. Some expert witnesses, who have ,testified in numerous death 

penalty cases; are 'open to effective ~ross-ex~ination by the State about the biases and 

prejudices that the witnesses bring into 'a trial of this nature. 'On the other hand, an expert who 

does not have a "track record" may not be subject to simi1ar impeachment. . i, . 

1 78 (1990) ("In' order to ensure the lmifonn application of decisions construing constitutional 
r~quiremcnts and to prevent States from denying or curtailing federally protected rights, we have 
consistently required that state courts adhere to our retroactivity deCisions"); Gibson 1'. State, 355 
S,C. 429, 586 S.E.2d 119 (2003) (applying Teague to determine whether Sandstrom v. Montana, 
4-42 Us. 510 (1979), should be applied retroactively on collateral review). 
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Moreover, if Robertson's reasoning is followed to, its logical conclusion, then counsel 

could not employ any social worker (or other expeli), who had not previously testified i~ capital' 

cases. This is an unworkable rule, and the Court finds that it is not required by the Constitution. 

Indeed, the United States Supreme Court rejected a similar claim in the context of the inmate's 

ineffective assistance of counsel claim in Cronic, 466 U.S. 648. The Court in Cronic refused to . , 

apply a presumption of prejudice to the representation by a young, inexperienced attorney whose 

principal practice was in real estate,~and who was partic~pating in his first jury triaL In doing so, 

the Court observed that "[e]very experienced criminal defense attorney once tried his first 

criminal ca~e." Cronic 466 U.S. at 665 . 

. Even assuming arguendo that Robertson had established that counsel were ineffective for . .' . .. , 

?iring Ms.,Cascio based solely upon. her. lack of experience, theCourt,tInds that Robertson has 

failed to, prove. any prejudice because he did not present a social ~orker or any other evidence Of . 

mitigating information. thata:~more experienced social worker would have found which was not . . 

discovered by Ms. Cascio. In the abs~nce of evidence to support any.additional statutory or non-

statutory mitigating ,circumstance(s), apart from those which were submitted to. the jury as the 
• i ~'" 

result of the evidence presented by trial coup.se~ (see § 16-3-20(c)(b) (1) - (2), (6) and (7» the 

Court finds that Robertson has not established that "there is a reasonable probability that .... the 

sentencer ... [can] concluder ] that the balance of aggravating and mitigating circumstances [do J 

not warrant death." Strickland, 466 U.S. at 695; see also Wiggins, 539 U.S. at 537. 

B. Counsel's agreement to provide Ms. Cascio's notes to the State. 

Robertson contends that trial counsel were ineffecti\'e for agreeing to provide and 

providing Ms .. Cascio's handwritten notes to the prosecution. As discussed, it was: Mr. 
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Hancock's recollection that the defense opposed producing the notes but that the trial judge 

ordered the defense to produce them. 

As discussed, Mr. Hancock recalled that the defense only disclosed the notes after the 

trial judge ruled that disclosure was required. A review of the pretrial motions hearings reflects 

that the defense did object to production of any reports of experts under the reciprocal discovery 

provisions act of Rule 5 (b), S.C. R. Crim. P., until such time as the prosecution had fully 

complied with 1h~ defense's request for discovl?ry under Rule Sea) and until the defense could 

complete their testimony. The transcript from those proceedings further reflect that. the trial '. 

judge required reciprocal discovery. See 7/20/98 r. pp. 4-20; 2/12/99 Tr. pp. 3-4; 8116; Tr. pp. ' . 

74-78 (9/25/98 hearing); 79-82; 86-87 (1112/98 hearing); 90-103; 116 (12/4/98 hearing). 

Before the state began its. cross-examination of Dr. Pincus in the sentencing phase of the 

. trial, Mr. Brackett asked for Dr. Pincus"notes and underlying data. After the tri~ljudge ordered 

that they be provided, the' State requested a break to review those materials, in order to prepare 

for cross-examination; and the trial judge granted his request. Mr. Brackett then noted that, "for 

the sake of expediency," that the defense should produce any similar information for "any other 

experts that are going to testify:' The defense did not object,and Mr. Boyd .stated .that "I thought 

we took a big box of all that stuff to your office the other. day. " Tr. pp. 2505-06. 

After Dr. Pincus' testimony, the trial judge asked if the State needed "any further help in 

. getting what they .are entitled to." (Sic). Mr. Brackett, again, stated that, "if [he] could get all of 

the infonnation from any expert they have who is going to testify, (he] will have a chance to . 

re'dew the other two over lunch and that will be plenty of time." Tr. pp. 2531. }'1r. Hancock 

stated that the defense was doing everything it could to provide the information. The trial judge 
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indicated that, if judiCial intervention was necessary, he would bring in the experts and Order 

them to determine whether they were going to testify. In response to the trial judge's inquiry, 

Mr. Hancock stated that "if we haven't, we \\·m get them, your Honor." When the trial judge 

asked if Ms. Cascio's notes had been produced, lvIr. Hancock said no, and the trial judge stated, 

"I think they've got a right to have i1 to cross-exan1ine." Tr. pp. 25321. 2 - p. 2533,1. 23. 

Durjng an in camera break after Dr. Evans had testified, then-Solicitor Pope noted that 

the State had not yet received Ms. Cascio's .underlying data. Mr. Boyd explained that Ms. 

Cascio had left her notes in Columbia and had gone to get them and bring them to court. Tr. pp. 

2604-05. 

Ms. Cascio testified the next day. Early in the State's cross-examination of her, Mr. Pope 

asked for and received a copy of her notes; without objection. Tr. pp. 2897:. n. 1-16. 

Rule 705.' SCRE, provides that: 

The expert may testIfy iide'hns'of opiiiion :ot inference 'and give 
reasons therefore without first testifying to the underlying facts or 
data, unless the court requires otherWise. . The expert may in any 
event be required to disclose the underlying facts or data on cross­
examination. 59 

Thus, the Court finds that Rule 705 "permits the cross-examination to require the expert 

to reveal otherwise inadmissible underlying information before the jury, subject to a Rule 403, 

seRE prejudice analysis. See United States v. A&S Council Oil Co., et ai., 947 F.2d 1128, 1134 

(4th Cir. 1991). See also State v. Slocumb, 336 S.C. 619, 821 SE2d 507 (Ct. App. 1999). 

Moreover, the Court finds that the record demonstrates that the trial judge ordered production of 

59 The notes to Rule 705 state that "The rule is identical to the federal rule. It differs from fonner 
Rule 43(m)(4), SeRep, and fonner Rule 24(d), SCRCrimP, which contained the phrase 'without 
prior disclosure of' in place of the phrase 'without first testifying to. '" 
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all notes of the defense experts, for the purposes of the State's cross"-examinatiol1, and that his 

ruling is consistent with thiS Court's construction of Rule 705; In other words, the underlying 

notes or other data must be produced if the expert witness testifies. Further, this Court would not 

permit any exception because the purpose of disclosure is to counteract the liberality of the Rule, 

see A&S Council Oil, 947 F.2d at 1134; United States v. Gillis, 773 F2d 549, 553-54 (4th Cir. 

1985),60" and Ms. Cascio clearly testified that the statements by Robertson pertaining to the 

murder~, as reflected in her notes, was considered by her in arriving at her "opinion. Tr. p. 3010, 

11. 10-22. Under these circumstances, the Court finds that Robertson cannot show any deficient 

performance because disclosure of the notes· \vas objectively reasonable un de! Strickiand.· '" 

C. Counsel's failure to discover Robertson's admissions about the crime in enough 
time to permit counsel to employ a different social worker. 

Rob~rtson contends that counse~' was ineffective for failing to discover Robertson's 

damaging admissions about the crime in enough time to permit counsel to employ a, different 

social worker. The Court, however, finds that Robertson has not proved that trial counsel's" 

performance was deficient in this regard. The only evidence before the Court is that counsel 

only learned about the notes shortly befor~ trial. However, the Court finds that it was not 

unreasonable for counsel to fail to anticipate. that Ms. Cascio's work on the case would result in 
.' - ' " 

her asking Robertson questions concerning the case or for otherwise failing to instruct her as to 

how to conduct an appropriate social history assessment. To the contrary, the reason counsel 

employed her as an expelt witness \-vas to take advantage of her expertise in the area of 

60 This construction of Rule 705 appears to be consistent with the changes discussed in the Notes 
to Rule 708, SCRE. Also, the Court would note that both A&S Council Oil and Gillis were cited 
\,.'ith approval in Slocumb, 336 S.C. 619, 821 SE2d 507. 
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performing a social history. The ,Court tinds that Strickland does not require counsel to instruct 

defense experts on how they should conduct their evaluations in their areas of expertise. 

Nor was counsel ineffective in failing to anticipate that Ms. Cascio would seek 

information from Robertson about the facts of the crime in order to have enough information to 

formulate her opinion as to the social history,. or ,that he would freely discuss the crime with 

her.61 While an attorney can be expected to learn that the client has relayed potentially damaging 

infonnation to an expert, counsel is not required to anticipate everything that can possibly go . , 

wrong in the client's interaction with an expert in the months before a trial. . . 

Further, while Robertson has characterized Ms. Cascio's inquiry into the facts of the case 

as going beyond the sc~pe of her employment~ i.e., to perfollil a social history assessment of 

Robertson, the only evidence is Ms. Cas~io's contrary testimony th~t Robertson's admissions 

relating to the ni~ders were conside~~d;by iierin' fonnulating'her opinion that at'the time of the 
crimes, Rob~rts~n'mi'ght have' f~lt' like\ible~ce washisonl; ~ltern~ti~e. Se~ Tr.pp. 288'6-88; 

2949-52; 3010,11. 10-22. Robertson likewise didnot pr~sent testimony from any social worker 

that he or she would have been able to work on Robertson's case. In the absence of any 

testimony that this infonnation is unnecessary or not part of a proper social history in a 'capital 

case, the Court finds that Robertson has failed ,to prove either de:ficiency or prejudice resulting 

from counsel's failure to learn of Robertson's admissions earlier in time to hire another social 

worker or find a suitable alternative to presenting Ms. Cascio as a witness. See Glover, 318 S.C. 

496, 458 S.E.2d 538. Finally, the Court notes that two of Robertson's mental health witnesses, 

Dr. Pincus (Tr. p. 2472) and Dr. Evans (Tr. pp. 2545-46) relied upon the information gathered by 

61 In this regard, the Court would note that Robertson's current allegation may have simply 
resulted from his own decision 10 discuss the murder freely. 
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Ms. Cascio, at least in part, in reaching their conclusions about his mental status at the time of 

the offense. Under the circumstances, the COutt finds that Robertson has not proven either 

deficient pelfomlance or.prejudice under Sfrickland. 

D. Counsel's presentation of Ms. Cascio asa witness. 

Robertson contends that it was reasonably foreseeabJe that the State would engage in the 

lines of cross-examination discussed. above; and,· therefore, counsel were ineffective for 

presenting Ms. Cascio as a witness. The Co:urt rejects this allegation because the Court finds that 

Robertson has failed to prove any prejudice resulting from the State's cross-examination of her. 

See Strickland, 466 U.S. at 687 ("a court need liot detennine whether counsel's performance was 

deficient before examining the prejudice suffered by the defendant as a result of the alleged 

deficiencies," and "[i]f it is easier to dispose of an ineffectiveness claim on the ground of lack of 

sufficient prejudice, '" that course should be followed,,).62 .. 

Here, the Court finds that, upon discovering the existence of Ms. Cascio's notes, counsel 

was faced with the choice of either producing the notes and calling Ms. Cascio as a witness or 

not presenting her as a witness. 63 Moreover, if counsel was going to accoIl1plish the previously 

determined strategy of having all of the evidence in mitigation tied together for the benefit of the 

sentendng jury, they had to call her as a witness. Thus, counsel was forced to weigh the benefit 

62 The Court does not find that Robertson has met his burden of proving that counsel's 
perfOlmance was deficient; and, in light of the facts discussed throughout this allegation, the 
Court specifically finds that counsel were not deficient. However, the remaining portions of this 
Order only discuss the lack of prej udice. 
63 For the reasons set forth in this section as well as the reasons sefforth in connection with the 
preceding sections of this allegation, the Court rejects Robertson 1S contention that counsel were 
ineffective for fai ling to move in limine to bar production of the portion of the notes relating to 
Robertson's admissions to the crimes. Once the decision to call her was made, the notes had to 
be produced because the admissions to the· murders formed part of the basis of her opinion on. 
Robertson's social history assessment. See Tr. p. 3010, 11. 10-22. 
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to the defense from presenting her as a mitigation witness against the potential hann to the 

defense resulting from the State's cross-examination of her about the admissions that Robertson 

had made. In tlus regard, the Court finds that counsel's decision was much like the decision this 

Court must make in determining whether there is prejudice tmder Strickland.64 After this Court's 

review of the record, the Court finds that there is no reasonable probability of a different result 

but for counsel's decision to present Ms. Cascio as a witness. 

First, the Court finds that both lines of inquiry at issue in this allegation only took place 

after the State had already cross-examined Ms. Cascio, at length. about her findings to which she 

had testified on direct examination. See Tr. pp. 2895-2955. Second, Ms. Cascio's'testimony 

was only part of a lengthy case in mitigation, but it served to tie all of the other evidence 

together. Third, the Court finds that the statementsconceminghis family's mental-health and 

social history clearly were cumulative to other evidence' in the record, including - but not liII}ited 

to - Ms~ CaScio-'s testimdny on direct examination; the testimony concerning his involuntary 

admission to the William S~ Hall Institute,and the testimony ofMr_ Meyer. 

The record is replete with evidence of .the strained, tumultuous and confrontational 

relationship Robe11son had with his parents, especially his father. Much of that history is 

discussed throughout this Order, and Roebrtson discussed similar evidence in his PCR testimony. 

Moreover, the Court fmds that this was a proper line of cross-examination. The Court also finds 

that the State's inquiries concerning evidence of other bad acts was a proper topic for cross-

64 In order to make such an assessment, counsel had to look at Moon's testimony, as well as Dr. 
Sexton's testimony and other evidence presented by the prosecution in both phases of the trial 
relating to proof of their client's guilt of the murders and the alleged statutory aggravating 
circumstances. TIlis evidence included the manner in which Robertson committed the murders. 
Additionally, counsel had to consider that the State was going to be allowed to present Dr. 
McKee as a reply witness. 
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examination because it reflected upon Robertson's character. See Hitchcock v. Dugger, 481 U.S. 

393 (1987) (in the penalty phase. the sole function of the jury is to decide which sentence to 

impose upon the defendant: either life or death. This determination must be based. upon the 

specific circumstances of the case and the individual characteristics of the defendant). State v. 

Shaw, 273 S.c. 194,255 S.E.2d 799 (1979);. see also Woodson v. North Carolina, 428 U.S. 280, 

305 (1976) (plurality opinion); State v. Skipper~ 285 S.C. 42, 328 S:E.2d 58 (1985), rev/d. on 

other grounds., 476 US. 1 (1986) (tlWh~t is essential is that the jury have before it all relevant 

infonnation about the individual defendant whose fate it must deteIminetl) (internal. quotes· and 

citation omitted). Further, the trial transcript c1ear1y reflects that counsel objected when theState-_ 

began cross-examining Ms. Cascio about Robertson's involvement in prior stalking incidents. 

However, the· trial judge overruled the objection and pemlitted the examination. Also, Ms. 

Cascio took this infonnation into account in fonning her opinion. Eg., Tr. pp. 3000-3003 . 

. Moreover, . Robertson cannot show any conceivable. prejudice resulting from the 

sentencing phase jury hearing this information. This evidence of other bad acts was cumulative· 

to evidence of bad acts discussed elsewhere in the Order. It was likewise cumulative to evidence 

presented by the State that Robertson had previously burglarized bis neighbor's home and stole 

over $15,000.00 worth of valuables, inciuding a car, blank checks and credit cards, Tr. pp. 2107-

20.65 Also, the trial judge's sentencing phase charge included a limiting instruction, in which he 

65 Based upon that crime and his subsequent activities with the credit cards, Robertson was 
charged with a series of offenses to which he pled gUilty. The State introduced the indictments 
and subsequent sentencing sheets into evidence, as follows: State's Ex. 191, an indictment and 
sentencing sheet to burglary in the second. degree; State's Ex. 192, an indictment for burglary in 
the first degret: and guilty plea and sentencing sheet for burglary in the second degree; State's 
Ex. 193, an indictment and sentencing sheet for grand larceny; State's Ex. 194, an indictment 
and sentencing sheet for grand larceny; State's Ex. 195, an indictment and sentencing sheet for 
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instructed jurors that, before they considered any such evidence, they must first find that the 

State had proved that Robertson committed any bad acts beyond a reasonable doubt. Even if the 

jury found that the State had met its burden of proof, the evidence could only be considered as 

evidence of "his character in· general." The evidence could not be considered as proof of any 

aggravating circumstances. Tr. pp. 3217-18. He charged that prior convictions could only be 

considered as character evidence as well. Tr. p. 3218. 

The trial judge further instructed the jury that, in considering whether to recommend a 

sentence of death, it must first find the existence of one or more aggravating circumstances 

beyond a reasonable doubt. He also instructed jurors that they could only consider the statutory 

aggravating circumstances that the murder was committed while in the commission of robbery 

while anned with a 'deadly weapon, larceny with the use 'of a deadly weapon and physical torture, 

as well as the aggravating circumstances that the offender committed the murder for hiniself or 

another for the purpose of receh1ing money or a thing of value and that two or more persons were 

murdered by the defendant by one actor pursuant to one scheme or coUrse of conduct Tr. pp. 

3203-26.· In light of the sentencing phase instructions, the Court finds that the challenged 

evidence was not prejudicial. 

The Court . further finds that Robertson was not prejudiced by the State's cross~ 

examination concerning Robertson's admissions concerning the murders because the substance 

of the various admissions, including the infonnation concerning how he committed the murders, 

was cumulative to other evidence in the record and already before the sentencing phase jury. His 

forgery; State's Ex. 196, an indictment and sentencing sheet for financial transaction card fraud; 
Stale's Ex. 197, an indictment and sentencing sheet for financial transaction card fraud. Tr. p. 
2119. Robertson gave a statement to the police in which he attributed the crimes to a drug 
problem.Tr. pp. 2117-19; State's Ex. 190. 

,.93M <pl. 



3745 
co-defendant, Meredith Moon testified ill the guilt phase that she met Robertson "[a]bout mid-

'95," when he was dating her friend Erin They "partied together" and "hung out at his 

apartment." She began to get to know him better in the faU of 1997, \\'hen they worked together 

at Dinkins in the food court at Winthrop. Tr.pp. 1575-76. 

On the morning of Monday, November 24, 1997, Moon picked up Robertson, and they 

went to Charlotte, North Carolina, where they shopped.· That night, she and another friend \-vent 

to the Outback Steakhouse and ate. J:here, she saw her friend Erin, sometime between 11 :30 

p.m. and 12:30 a.m. on November 25. Later,Erin came by her house. picked her up and the two 

women went·to Erin's. They "hung out" for several minutes before they went to Robertson's 

house. Tr. pp. 1576-78. 

When she first went to visit him in the early morning of November 25,66 his parents were 

upstairs and she did not see them. Neither she nor' Robertson were drinking but they snorted "[a] 

couple of lines" of Ritalin. She and Erin eventually left and Erin drove her home after Mo·on 

retrieved her purse from Erin's apaitment.67 rr. pp. 1578-81. 

Moon could not sleep because of the effects of the Ritalin. Between 3 :00 and 3 :30 a.m., 

she received a call from ,Robertson, who wanted to use !y1oon'smother's credit card so that he 

could buy a bus or plane ticket for tli.is brother, Chip. and bring Chip home for Thanksgiving. 

66 By then, she estimated, that it was between 12:30 and 1:30 a.m. Erin .wanted to show 
Robertson a pool stick that she had bought as a gift for her boyfriend's birthday. Tr. p. 1579. 
67 The Court finds that her testimony is substantially con'oborated by the guilt phase testimony of 
Erin Savage. Savage added that they parked off to the side of the house on the left-hand side of 
the road, in order not to wake anyone. She and Moon entered the house through the downstairs 
d<lor leading to the basement. Robertson was "cleaning" \vhen tbey arrived. Tr. pp. 1537-42. 



3746 
Moon, however, told him no.

68 
Moon subsequently received another calJ from Robertson around 

5:00 a.m. He told her to come to his house and "bring some traveling clothes." She was under 

the impression that they were going to Philadelphia to bring Chip home. Tr. pp. 1581 ~82. After 

telling her father a lie about where she was headed, she drove to Robertson's home in her Honda 

Accord. Again, she entered the home through the rear door, where Robertson was waiting for 

her. Tr. pp. 1582-85 .. 

She sat down on the sofa in the basement, and they talked. During their conveIsation, 

Moon saw a note on the coffee taole that had a list of things to do.69 Also, Robertson revealed 

his plan to kill his parents. He told her that he was going to wait until his father'~ alarm clock 

rang and his father got into the shower. Then, he was going to kill his mother. Moon 
. . 

unsucc.~s~~l~y 9;·i.ed to talk him ou.t ~f this plap.,. but he would .not l.isten. Instead, he told her to . 

put socks on. her hands, "take two bottles of TiIex and pour th~m into one" bottle. Moon did as 
. : ..... . ~, , '. .. -'.. . . ... .. ' , . 

she Was told, and the ~o snorted Ritalin.. She did not know how~uch they snorted but agreed 

that it impaired her judgment. Tr. pp. 1584-97; 1623-28; 1644-46.70 

68 Erin had received a call "probabJy'around 3:30" from Robertson. He wantesi to know if Moon 
was there, and Erin said no. He then asked if Moon's father would be home if he called her 
house, and Erin did not know. Tr. p.·1542. 
69 This list (State's Ex. 25) had several things listed oilit, such as "trash bags" and "need to scrub 
out the shower for blood." Tr. pp. 1624; 1636. She further testified that, at Robertson's 
direction, she also later wrote a list of things to do, such as "alarm clock, wipe blood from 
downstairs doorknob and dispose of yard rake. She stated that these were things Robertson 
~larmed to do. Tr. pp. 1636~38; 1643. 
o Robertson had previously told her on many occasions that he planned to kill his parents, both 

when he was sober and when he was drunk. Also, he explained that Ius motive was the 
insurance money, which Moon said was "a couple of million" dollars. As discussed in Ground 
lO(a)(3), supra, a number of sentencing phase witnesses testified about similar conversations. 
Tr. pp. 2155-57; 2163-68; 2177-78; 2187~89; 2202~03; 2219; 2222; 2228. He had also often told 
Moon that he djd not have the same type of freedom as his peers enjoyed in high school to go 
out, party a~d do things with his friends. Tr. pp. 1642-43. 

95,/)W 
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Moon testified that Robertson was not always with 'her throughout the' ensuing time, and 

she did know where he went when he left her. 71 She was alone and sitting on the couch in 

Robertson's bedroom when she heard the alarm clock ring and the shower start running. ,"In a 
, , 

couple of minutes," she heard a struggle commence. During the stru~gle, she heard Terry 

Robertson screami~g for Earl, ~d saying,' "no, Jimll!Y; no, Jillllny.'~' This lasted for about a 

min~te or so, and she could hear even though she had her hands over 11er ears. She \I.,Jent outside, 

snloked a cigarette and ,'retUrned to Robertson's room. '. She testified on 'cross:-examination that 

she did not I~ave because sne was '~cared. Tr. pp. 1597-99; pp. 1625-27. 

Shortly thereafter,she went upstairs at his dIrection ,and saw him covered with blood. 

'She went downstairs and, unable to lea~e through the garage, retrieved a knife from the kitchen 

and gave it to him'. Following his'instruction~, she went b~ck to his bedroom and sat on the 

couch. Within minutes, the shower stopped"rumiing and she heard' a loud duimping noise for 

about a minute.72 'Rob~rtson then came downstairs and ~gain was,co~ered in blood., B~cause ' 

"he thought he heard' something upstairs," h~ went back upstairs for about five minutes. Upon 

hiS'feturn, he took off all of his clothes and showered. Tr. pp. 1599-1602; p. 1616. 

Once he had 'showered, he put the bloody clothes in a garbage bag that was in front of the 

fireplace. He also placed other items in the bag, but Moon did not see what they were. 73 By 

now, it was between 7:3.0 and 8:o.0~.m.' Again following his instructions, Moon grabbed the bag 
• • • ."' , '. , 1 

and they went outside through the d~wnstairs door, which he then broke vvith the end of a rake. 

-I'In her estimation, "he was a little more hyper, put he was acting pretty much the way he always 
does." Tr. 1596. '.' , 
71 She said thatthe noise sounded "like a hand beating on a pillow." Tr. p.1601. 
~3 She did, however, remember seeingEar!'s wallet and Terry's purse on ,the pool table in the 
basement; and she saw Robertson take Earl's credit card from the wallet. Tr. pp. 1615-16; 1635. 
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Next, they walked up to· the driveway an.d she put the bag in the trunk of a red Mazda. 74 They 

waved to a neighbor who saw them. Tr. pp. 1602-04; pp. 1615-16.75 

After the car was loaded, they got on J-77 and headed north~ They stopped at the Peac.h 

stand in Fort Mill, where they bought gasoline,. as well as Neosporin and some.band-aids because 

. -
Robertson had "cut his finger pretty. badly" when he broke the glass on the window to the back 

door. 76 They used Earl's credit card to pay for these items. Tr. pp. 1604-06 ... Also, Moon called 
, . ~ 

Savage and told her that. she was .on her way: to Philadelphia. Tr. pp. 1542-43; 1605-06.77 
. '" . :" .. . 

Following this stop, they got· back onto 1-77 North and drove llntil they reached 1-85 North. 

They then drove until they reached I~95 North and headed to Philadelphia.78 Tr. pp. 1606-07. 
, .' .' " .' 

. During th~ir tenho~ trip to .~hiladelphia, Robertson repeatedly sa~d that his brother was 

going to be proud of him,. and h~ told Moonth.at he had broken off a.knife blade in his mother's. 

neck during 11;1.e cQursekiiling her, . He.$aid that,he was glad that it w~s over, and that he was 
., '. • - ,I ., 

going 1.0 use the jnsur~ce mon~y to ·buy ~ house on the. lake a,nQ renovate a 10caldub .. .Finally, 

he told. her the plan was to pick up Chip, return home, discover the bodies and call 911 ~. Tr. pp. 

1609-16; pp. 1632-33; pp. 1641-42." 

Also. they stopped at a rest area in Virginia and at a rest area called the Chesapeake 

House in Maryland. While at the Chesapeake House, Robertson got the garbage bag containing 

74 Another witness testified that the Mazda was registered to Chip. Tr. p. 1409': 
75 This neighbor was Wayne Langley, Sr., and he corroborated this portion of Moon's testimony. 
Tr. pp. 1423-28. 
76 Photographs taken after Robertson's arrest reflect that he his index finger had abrasions and 
injuries, and he had an abrasion on his elbow. Tr. pp. 1486-88;State's Ex. 138. 
7; Glenda Johnson, the. cashier at the Peach Stand corroborated their stop at the store, as did a 
receipt for their purchases (State's Ex. 90), a surveillance videotape from the store (State's Ex. 
89) and still photographs from the tape (State's Exs. 123-124). Tr. pp. 1428-35; 1438-42. 
78 They took turns driving.' At some point, they stopped at a rest area, where Robertson 
telephoned work and told his employer that he would not be coming to \-\lork. Tr. p. 1606. 

(j)Zl 
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the bloody clothes and other items out of the trunk, and he threw it in a dumpster. They 

eventually went on to Philadelphia and were alTested outside of Chip's apartment. Tr. pp. 1607-

15; 1632-33; 1641-42. 

Based upon information provided by Moon, law enforcement officers ii'om other 

jurisdictions located a credit card receipt for the purchase of gasoline on Earl's credit card at a 

Shell station in Lady Smith, Virginia (State's Ex. 91), and officers recovered the garbage bag and 

its contents from a dumpster at th,e Chesapeake House exit off 1-95 in Maryland. Among the 

items in the bag were a beach towel; a gray t-shirt intertwined with a maroon sweatshirt; a small 

roll of toilet paper; a white t-shirt; a pair of yellow Union Bay pants; two prescription bottles of 

. Ritalin with Chip Robertson's name on them; the Eaton aluminum baseball bat and the 

Craftsman claw hammer used by Robertson on his parents; a bottle of Zydot dry powder; a 

kitchen towel; a serrated, woodened handled knife; a file with a wooden handle and a scalpel 

with 'a black plastic handle; a pair of moccasins; two check receipts \~ith the name of Robertson 

on them; check numbers 5219 and 5220; a check receipt and check number 6111, with the name 

Robertson on it; a ldtchen hand towel. Tr. pp.1442-78; 1530-31. 

Subsequent to Robertson's arrest in Philadelphia, an officer from the University of 

Pennsylvania Police Department recovered Robertson's wallet (State's Ex. 88) from Robertson's 

back pocket. Tr. pp. 1468-73. Inside the wallet, the officer found a South Carolina identification 

card with Robertson's name on it (State's Ex. 88.1); a NationsBank Visa card in Earl Sr.'s name 

(State's Ex. 88.2); and a receipt from the Peach Stand (State's Ex. 88.3). Tr. pp. 1478-80~ 

The investigation at the crime scene revealed that the back door was open and the glass in 

the window had been broken, in the condition that Moon described, a yard rake with a broken 
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handle was found in Robelison's back yard. Subsequent testing by SLED's trace evidence 

department revealed that a smear on the rake handle was consistent with paint on the rear door. 

Tr. pp. 1347; 1657-59; 1748-51. 

Inside the house, there was broken glass on the floor near the back door. Earl was found, 

clad only in his underwear, in a hallway at the top of the stairs. He was lying face down in a 

large pool of blood, and his hands were undemeath his body. There was blood "all about the 

upper portion of the staircase" anq in the hallway. Terry was found just to the right of the bed, in 

the master bedroom. The sheets were pulled on top of her. Both "multiple wounds" and blood 

"all over the bed" were clearly present. A knife with a broken tip was found in the bed and the 

tip of the knife was found under Terry. A towel with blood on it (State's Ex. 13) was found 

under the couch downstairs. Tr. pp. 1354-55; 1397-1400; 1659;.66; 1675-77; 1689; 1700; 1710: 

11; 1715.;.16. 

: On Earl's· underwear, SLED Agent-Bret Baker, an expert witness in latent prints and 

crime scene analysis, foUnd what appeared to be an impression made by the heal of a shoe. of 

some other object after the other had come into contact with blood. See State's Ex. 3.1. 

However, the impression was "too partial for. him to render a meaningfui conclusion." Tr. pp. 

1679-80. An impression on a floral sheet found near Earl's body, similar to the one found on his 

underwear, was consistent with the fabric weave of several pairs of socks retrieved from the 

dumpster in Maryland. Tr. pp. 1691 a 95. Likewise, the top fitted sheet off of Terry's bed had 

impressions which were consistent with the fabric weave of three of the socks found in the 

dumpster in Maryland. Tr. pp. l700-03. Earl's wallet was found at the end of the hallway, and 
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Teny's purse - with the "contents somewhat" hanging out" was found in the bedroom. Tl'. pp. 

1707-09. 

Downstairs, Agent Baker found a note in the kitchen, in which Robertson told his parents 

that he had "gone to get Chip in his car. Sorry, but he needs me right now. Lovel Jim." (State's 

Ex. 24). His right palm print was on the note. Agent Baker found a pad with a "to do" list 

(State's Ex. 25) from a table in the basement. Subseqilent handwritin~ analysis, revealed that 

Robertson wrote State's Ex. 24 .. 

Agent Baker gave blood 'spatter opinion evidence in the sentencing phase, which he 

supported with' photographs (State's Exs. 206-37) and a videotape (State's Ex. 279).79 He 

testified that the blood spatter patters he found in the hallway were indicative of a beating and he 

opined that Earl had been hit at least four times with a circular, long, cylindrical object. Most of 

, the blood spatter was 18-24" from the floor, indicating that Earl was on the floor throughout 

most of the beating.' Also; 'he found a piece of brain matter and skull. He likewise gave opinion 

evidence concerning the blood spatter found in the bedroom around Terry. He found transfer 

blood on the purse and a blood smear on a Tilex bottle at the top of the stairs, near Earl's body. 

He also testified, ill both phase~ of the trial that he could smell the odor of Tilex in the hallway. 

Tr. pp. 2379-83; 2386~2415. 

In a search of the red Mazda conducted pursuant to a search wan-ant, Ti. pp. 1485-86; 

1496~98; 1653, Agent Baker colleted a number of items. Of particular relevance were a receipt 

, ' 

from a Shell station in Ladysmith, Virginia; a Fred Pryor seminar manual \),.rith a list written on : 

the back of it; check number 5233, on Earl and Teny R~bertson's account (and a duplicate); a 

79 The jurors were not shown the victims on this video. 
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check on Earl and Terry's account, number 5221 (and a duplicate) which "was partially written 

out beginning with" Robelison's name and the date November 10, and both Moon's and 

Robertson's fingerprints. Tr. pp. 1726-32. Subsequent handwriting analysis revealed that 

Robertson wrote the note on the Fred Pryor manual., :rr. pp. 1820-24.80 

Other testimony showed that three Caucasian head hairs recovered at autopsy from Earl's 

right hand were consistent with his hair, as were numerous grey and brown Caucasian head hairs 

recovered from the upstairs bathroom. Numerous brown Caucasian head hairs recovered from 

the claw hammer (State's Ex. 64) were consistent with either Terry or EarL Moreover, a number 

of Caucasian head hair fragments recovered from the socks retrieved from the dumpster were 

similar to those of the victims, arid they could not be eliminated as the source of those hairs. 

HO\'~ .. ever, the fragments were too small to make further analysis ofthem. Tr. pp. 1751-56; 1758-
, , ..... ., ,.. '. . .,.. , .....~. . .. . . 

59. 

R~strictipn F~agt!lent Length Polymorphism. (RFLP) :O~A (lIlalysis was perfonneel on a 

number of ite111s recovered in the case. Cuttings from one of the, white sopks and the yellow 

Union Bay pants retrieved from the dumpster in Maryland mat~hed Earl's DNA. The probability 

of selecting an umelated person at random having a DNA profile matching the DNA on these 

items is one in 35,000,000,000 blacks and "one in four point seventy billion caucasians." Blood 

found on the Tilex bottle and a cutting from another white sock found in the dumpster also 

matched Earl's DNA. The DNA found on cuttings from the sheet, a swab of the purse strap, a 

swab from the end of the knife blade, a cutting from the Union Bay pants, cuttings from two 

socks retrieved from the dumpster and a cutting from the kitchen towel found in the dumpster, all 

80 Handwriting analysis also linked Robertson to a check seized from the dumpster (State's Ex. 
85), TI'. pp. 1824-25. 
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matched Terry's DNA profile. The probability of selecting an unrelated person at random with 

DNA profile matching the DNA on those items is approximately "one in one hundred and 

eighty-eight billion blacks and one in five point five trillion caucasians." Tr. pp. 1830-37; 1839-

51; State's Ex. 189 (RFLP results work sheet); State's Ex: 187 (report of DNA expert). 

DNA from stains found on the green pillowcase and a white pillow cover also matched 

Earl's DNA; and the probability of selecting someone at random with a matching DNA profile is 

approximately "one in one pojnt nine trillion blacks and one in one hundred and ninetY billion 

caucasians." The· DNA profile from a stain on the "lowend" of the claw hammer was consistent 

with either· Earl or Robertson's DNA, which was "not uncommon in this case because the 

. . 
suspect ... is the sons of the victims." The DNA profile of a cutting from a beige sock retrieved 

from the dumpster and a stain found on the tip of the bat was consistent with being a mixtw:e of 

different individuals; and neither Earl, Terry nor Robertson could be eliminated as the source of 

these stains. However, Moon 'was eliminated as a contributor. Tr. pp. 1851-57; State's Exs. 186-

187. 

Dr. Joel Sexton, the forensic pathologist who performed tile autopsies on Terry and Earl 

Robertson, testified at length' in both phases of the trial about his findings. His sentencing phase . 

testimony involved opinion' evidence, relevant to the statutory aggravating circumstance; of 

physical torture,crincerning whether the victims were conscious throughout the attacks, whether 

tbey may have suffered pain and whether any of the knife wounds were deliberately inflicted 

after the victim's were immobilized. Tr. pp. 1784-1808; 2249-2302 .. 

His sentencing phase findings as to Terry Robeltson \,,'ere that she had three pairs of 

hammer tine marks on the left side of her head, where most of her injuries were located. Tr. p. 



3754 
2277,11. 3-8. There \",ere also three deep lacerations on her back associated with hammer tines 

(Tr. p. 2278, n. 8-16) and a,tine mark on her shoulder. Tr. p. 2281, 11. 22-23. An injury to the 

back of her right hand was caused either by the tines or a knife. Tr. p. 2288, 11.,6-10. 

Dr. Sexton also found injuries that v,,'ere consistent with the lateral edge of a hammer. 

There were two such lacerations on the left side of Terry's head (Tr. p. 2277, 11. 9-~4), one on the 

back of her neck (Tr. p. 2278~ II. 22-24) and another on the side of her head. Tr. p. 2278, 1. 25 -

p. 2279, l. ]. Additionally, h~ found injuries consistent with knife wounds. One was on the back 

of Terri's neck (Tr, p. 2279,1.25 - p. 2280,1. 6); three lacerations were found on the front of her 

shoulder (Tr. p. 2280, n. 23-24); a "very shallow wound" across her wrist was found that ."runs 

parallel to a much deeper i~cised wound" (Tr. p. 2284, 11. 3.5); there were four cuts on the left 

forearm 0):. p. 22.~5.11.. 17-25); one on the bfick of her left wrist (Tr. p. 2286, n. 22-24); three 

stab wounds in her lower right back (Tr, p. 2288, 11. 25-p. 2289, 1. 12);81 acuta~ross the left·, 

cheekalld jaw (Tr.p, 229l; 11. 9-7); multiple cuts on ,her neck (Tr. p. 2291, 1. ·-10); am\. a 

"mutilating injury" across the right side of her face. Tr. p. 2292, 11. 14-19. Dr. Sexton 

characterized a number of the knife wounds as "deliberate" and opined that they were inflicted 

after Terry was immobilized or no longer moving. Some were inflicted after her heart had 

stopped. Tr. p. 2284,1. 17 -'p. 2285, 1. 14. 

The various injuries Dr. Sexton found on Terry were all detailed in diagrams which were 

introduced as State's Ex. 267. Dr. Sexton opined that most of the knife wounds were 

perimortem; and he described them as "superficial" because they did not cause her death, The 

fatal wounds' were "the ones that are in the left temporal region where. there were multiple 

81 One wound was close to "an actually impacted the spine. This wound was only·2~." Two did 
not enter the abdominal cavity but only went about "four inches into the soft tissue of the back." 
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fractures in the skull." This included a "pair of marks" on the left ear and two more above the 

left ear, as well as "deeper lacerations that extend around to the back side and had [multiple 

fractures] underlying them." Tr. pp. 2294-96; State's Ex. 268. 

Dr. Sexton gave similar testimony regarding the injuries that he found on Earl 

Robertson's body. He testified that he found a nilmber of hammer tines injuries. He found one 

penetrating on the he'ad (Tr. p. 2258, n. 14-25); two pairs of injuries on the left side of the head 

(Tr. p. 2259, 11. 20-24); and ~ines marks on the temple (which actually could have been caused by 

"the,blunt edge of the hammer turned sideways") that pinched part of the ear off (Tr. p. 2260, n. 

6-12). He found similar injuries on the right shoulder (Tr. p. 2262,11. 11-19); the right side of 

Earl's neck (Tr. p. 226358, 11. 13-15); on the back of Earl's left hand (Tr. p. 2265, n. 11-215); 

and on the back ofBarI's right hand. Tr. p. 2265,ll. 18-23. 

Dr. Sexton further testified that he found two linear abrasions consistent with the baseball 

,bat on the top of the spine (Tr. p. 2253, 11. 22-24); one on the left side of Earl's back (Tr. p. 2254, 

11. 7-10); and one on the upper right back. Tr. p. 2254, 11. 21-22. Dr. Sexton likewise found 

another injury consistent with the hammer on Earl's ear. Tr. p. 2260, 11. 7-11. There was a stab 

wound, consistent with, being caused by a knife, on Earl's hand (Tr. p. 2252, 1. 17); a cut from a' 

knife or other sharp object on the right back side of Earl's neck (Tr. p. 2252, 11. 18-20); a 

perimortem knife injury "just above the left knee" (Tr. p. 2264, 11. 3-9); and another injury on the 

ride side of the neck. Tr. p. 2263, It. 15-16. 

As with the injuries to Terry, Dr. Sexton utilized several diagrams (State's Ex. 267) to 

illustrate Earl's various injuries. Again, he indicated that the knife wounds were superficial 

because they were not fatal. However, many would have been painfuL Tr. pp. 2269-72; State's 

10j~1 )7J \ va 
\ 
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Ex. '267. He further testified that the head injuries would not have caused immediate 

unconsciousness or immediate death. Also, the blow that "caused the most damage" and was the 

most likely cause of death \vas the one on the top of the head, which he testified was consistent 

with a bat. Tr. pp. 2274-76; State's Ex. 267. 

After reviewing the graphic nature of Dr. Sexton's testimony, it is clear that he was 

ability to both identify the many different blows and show these injuries to the jury through 

pictures and diagrams. When this testimony is viewed in combination with Moon's testimony, 

the DNA evidence and other forensic. evidence discussed above, the Court finds. that the 

sentencing jury had already been presented with an overwhelmingly graphic and vivid picture of 

what had occurred at the. time of the murders before Ms. Cascio testified. The jury was, 

therefore, aware of both the heinous nature, not only of the crimes,· but also of the defend~t who 

comiriittedthero. ;,' . 

Thus,. tIle Court finds that, although admissions testified to by Ms: Cascio' are significant, 

they are not so strong that this Court can conclude that there is a reasonable probability of a 

different result but for the presentation of her testimony. See Strickland, "466 U.S. at 695 (to 

prove that "there is a reasonable probability that ... the sentencer ... (can] conclude[ ] that the 

balance of aggravating and mitigating circumstances [do] not warrant death"); see also Wiggins, 

539 U.S. at 537. The obvious lack of any discernable prejudice from cross-examination is 

manifestly clear when Dr. McKee's subsequent reply testimony is cOllsidered on this issue. See 

Tr. pp. 3067-72.82 The Court finds that his testimony presented the substance of many, ifnot all 

&2 Again, any supposed impropriety of Dr. McKee's testimony about the information he received 
from Robertson under Hudgins is not properly before this Court because the trial judge overruled 
trial counsel's objection, and ru1ed that the statements made by Robertson were admissible. Tr. 

~---------
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of Ms. Cascio's testimony on cross-examination; and he testified that the factual infonnation 

provided to him by Robertson was virtually identical to those facts in the notes of Ms. Cascio. 

Tr. pp. 3066-67. For the above-stated reasons, the Comt finds that this allegation is ":'ithout 

i'nerit. 

IT IS, THEREFORE, ORDERED: 

1. That the Application for Post-Conviction Relief in this matter is 
dismissed with prejudice; and . 

2. That Robertson is remanded to t~~ custody of Respond~nt 

IT IS SO ORDERED. 

'ixteenth Judicial Circuit 

March 7, 2008 

pp. 3044-57. TIlUS, the question of his mling could have been raised on direct appeal and is 
balTed in PCR. See § 17-27-20(b); Drayton, 312 S.C. at 9, 430 SE2d at 520 (issue that could 
have been raised at trial and on direct appeal cannot be asserted in PCR application, absent a 
claim· of ineffective assistance of counsel). Moreover, the Court concludes, in the alternative, 
that this objection was properly overruled,' 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF YORK ) 

INDICTMENT 

At a Court of General Sessions, convened on April 23, 1998 the Grand Jurors of 
York County present upon their oath: 

MURDER 

That James Dejarnette Robertson did in York County on or about November 25, 

1997, with malice aforethought, kill one Earl Robertson, Sr. by means of beating andlor 

stabbing the said victim and said victim died as a result thereof, all in violation of 

Section 16-3-10, South Carolina Code of Laws, (1976, as amended). 

Against the peace and dignity of the State, and contrary to the statute in such 
case made and provided. 

SOLICITOR 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF YORK ) 

INDICTMENT 

At a Court of General Sessions, convened on April 23, 1998 the Grand Jurors of 
York County present upon their oath: 

MURDER 

That James Dejarnette Robertson did in York County on or about November 25, 

1997, with malice aforethought, kill one Terry Robertson by means of beating and/or 

stabbing the said victim and said victim died as a result thereof, all in violation of 

Section 16-3-10, South Carolina Code of Laws, (1976, as amended). 

;': 

Against the peace and dignity of the State, and contrary to the statute in such 
case made and provided. 
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STATE OF SOUTH CAROLINA) 
. ) INDICTMENT 

COUNTY OF YORK ) 

At a Court of General Sessions, convened on April 23, 1998 the Grand Jurors of 
York County present upon their oath: 

ARMED ROBBERY 

That James Dejarnette Robertson did in York County on or about November 25, 

1997, while armed with a deadly weapon, feloniously take from the.person or presence 

of Earl Robertson, Sr., by means of force or intimidation goods or monies of said Earl 

Robertson, Sr., all in violation of §16-11-330, Code of Laws of South Carolina, (1976, as. 

amended). 

Against the peace and dignity of the State, and contrary to the statute in such 
case made and provided. AL ~ 
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The State of South Carolina 
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April 23, Term 1998 

THE STATE 
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JAMES DEJARNETTE ROBERTSON 

Indictment for 

ARMED ROBBERY 

SC Code: 16-11-0330 

CDR Code: 0139 

legal rights, I hereby walve presentment 
to the Grand Jury .. 

Defendant 

hereby appear in my own proper person and ph 
guilty to the within indictment or to 

Defendant 

Witness: 

C.C.C. PLS. AND G.S. 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF YORK ) 

INDICTMENT 

At a Court of General Sessions, convened on April 23, 1998 the Grand Jurors of 

York County present upon their oath: 

FINANCIAL TRANSACTION CARD FRAuD 

That James Dejarnette Robertson did in York County on or about November 25, 

1997, wilfully and unlawfully with Intent to defraUd, use a Visa Card issued to Earl 

Robertson, Sr. to obtain goods, money, or services or any other things of value, by 

presenting the financial transaction card without the authorization or permission of the 

cardholder, all in violation of §16-14-60, Code of Laws of South Carolina, (1976, as 
;amended). 

Against the peace and dignity of the State, and contrary to the statute in such 

case made and provided. 
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,. I 

ISSUE PRESENTED 

Trial counsel was ineffective at sentencing (1) for advising Robertson that anything he 

revealed to Ms: Cascio - including theretofore undisclosed details about the crimes·-:- was privileged 

against discovery by the State or (2) for failing to object to discovery of Ms. Cascio's notes by the 

State and (3) for calling Ms. Cascio as a defense witness at sentencing under these circumstances. 
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STATEMENT OF THE CASE 

In March 1999 Jimniy Robertson stood trial in York County, before Judge John C. Hayes, 

III, and a jury, on indictments charging him with the murder of his parents, Terry and Earl 

Robertson, as well as a related armed robbery and credit card fraud. The Robertsons were beaten to 

death the morning of November 25, 1997. 

The State sought the death penalty, relying on five statutory aggravators: (1) the murders 

were committed during armed robbery; (2) the murders were committed during larceny involving 

the use of a deadly weapon; (3) the murders involved physical torture; (4) the murders were 

committed for money; and (5) two people were murdered pursuant to one scheme. sc. Code 

Section J6-3-20(C)(a). 

Earl Robertson was an executive at Springs Industries. The State asserted that Robertson 

had killed his parents so that he and his younger brother, Chip, would inherit their money before 

their father could invest it in a golf course he hoped to build after retiring from Springs. Robertson 

talked with Chip twice on the telephone before the homicides and was arrested outside his brother's 

. Philadelphia apartment later that day. 

Terry Robertson was beaten to death with a hammer as she lay in bed. Earl Robertson was 

attacked with the hammer and a baseball bat as he got out of the shower. Robertson's accomplice, 

Meredith Moon, claimed that he was drenched in his parents' blood when he was finished. Moon 

was the State's key witness. She and Robertson were arrested in Philadelphia before they could 

meet up with Chip. 

The defense rested without presenting any evidence during the guilt phase. The jury found 

Robertson guilty as charged after deliberating less than two hours. 

3 



---..or- - - - ~ 

At sentencing, the State introduced a substantial amount of victim impact evidence, as well 

as evidence of Robertson's misbehavior in the years leading up to the homicides. Robertson had 

previously discussed killing his parents on a number of occasions. He was involuntarily committed 

to the State Hospital in 1995 because of growing concern that he would hann them, particularly his 

mother. He once told a roommate he wanted ~o kill his parents because "[t]hey have made my life a 

living hell." 

Expert testimony suggested that something deeper than mere greed prompted these crimes. 

Intrafamily crimes of this type display remarkable similarities: mental illness, substance abuse, 

ancient resentments grown poisonous and a shocking level of violence. A revieyv of "domesticated" 

homicides concludes that "in general murderous attacks tended ... to grow wilder as the relationship 

between victim and killer grew closer, as the. fury of betrayal or years of anger were reflected in the 

. number of shots, blows, or cuts inflicted, often on an already lifeless body." Roger Lane, Murder in 

America (1997), p;.259 . 

. Referring to the condition of the victims' bodies in this case, one expert witness observed, 

"[H]e obliterated them." Robertson told another, "Twenty-two years of hatred came out." A 

seasoned SLED crime scene investigator testified, "[Y]ou look and see this type of mutilation and . 

you think of anger, a lot of anger." 

At sentencing, the defense introduced evidence that Robertson's psychological problems 

were exacerbated by his consumption of amphetamines before the homicides. A neurologist 

testified that Robertson was "out of control" at the time. A neuropsychologist stressed that the 

crimes were the' product of a dysfunctional brain. (A State psychologist disagreed with these 

conclusions, fmding Robertson merely antisocial.) 
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At the conClusion of sentencing, the judge refused a defense request to instruct thejury that 

"[e]vidence of voluntary intoxiCation is a proper matter for consideration ... and mitigation of. 

punishment."· (He had previously charged the jury that ''voluntary intoxication is never an excuse 

for ... a crime" in his guilt phase instructions.) 

In addition to the five statutory aggravators previously listed, the judge instructed the jury on 

four statutory mitigators: (1) Robertson had no prior convictions involving the use of violence 

against another person; (2) the murders were committed while Robertson was under the influence of 

mental or emotional disturbance; (3) Robertson's capacity to appreciate the criminality of his 

conduct or to conform his 'conduct to the requirements of law was substantially impaired; and (4) 

Robertson's age and mentality at the time of the crimes. S. C. Code Section 16-3-20(C)(b). 

'The jury deliberated for just over three hours and,.thirt)i minutes, then sentenced Robertson 

to death for both murders after fmding all five aggravators alleged by the State. 

In April 2002, the undersigned filed an Initial Brief of Appellant on Robertson's behalf 

presenting three issues; among them: "The judge erred by refusing to instruct the jury at sentencing 

that voluntary intoxication could be considered mitigating." Robertson asked the Court to relieve 

counsel and permit him to appear pro se. After Judge Hayes found RobertSon competent to waive 

appellate counsel on remand, the Supreme Court relieved the undersigned and allowed Robertsori to 

proceed prose. Robertson filed his own Initial Brief of Appellant, but omitted the issue addressing 

the mitigating effect of voluntary intoxication~ Robertson subsequently moved to abandon his direct 

appeal. On remand, Judge Hayes found Robertson competent to waive his direct app,?al. After 

conducting the proportionality review mandated by SC Code Section 16-3-25, the Court dismissed 

the appeal. 

5 



On March 1, 2006, counsel appointed to represent Robertson filed rul: application for post-

conviction relief alleging that he had not received effective assistance of·counsel. On January 29 

through 31, 2007, Judge John C. Few held an evidentiary hearing. At the outset of the hearing, 

counsel amended the application to include twelve· allegations of trial ·courisels' ineff~tiveness, 

including: 

Counsel was ineffective for presenting social worker Toni Cas~io as 
an expert witness because of (a) Cascio's lack of experience; (b) 
counsels' agreement to provide Ms. Cascio's notes to the State; (c) 
counsels' failure to discover Robertson's admissions about the crime 
in enough time to permit counsel to employ a different social worker; 
and (d) counsels' presentation of Ms. Gascioas a witness. 

Order of Dismissal, p. 8. The judge denied relief fro~ the bench and later by written orde~ 

(prepared by counsel for the State) dated March 7, 2008. 

Robertson, through his (once again) undersigned counsel, now petitions the Supreme Court 

for Writ of Certiorari to review the denial of post-conviction relief. 
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ARGUMENT 

Trial counsel were ineffec~ive. at sentencing (1) for advising Robertson that anything he 

revealed to Ms. Cascio - including theretofore undisclosed details about the crimes - was privileged 

against discovery by the State or (2) for failing to object to discovery of Ms. Cascio's notes by the 

State and (3) for calling Ms. Cascio as a defense witness at sentencing under these circumstances. 

Toni Cascio was hired by the· defense "to conduct a social history assessment of jimmy 

Robertson," not "to get the details of the crime," according to defense counsel. . App. p. 2856, lines 

4-18; PCR Tr. p. 289, lines 15-20. She testified as an expert for the first time ever at Robertson's 

sentencing .. App. p. 2854, line 24 - p. 2855, line 1. Cascio essentially obtained Robertson's 

confession, including previously undisclosed details about the crimes. PCR Tr. p. 289, line 11 - p. 

290, line 3. 

Robertson testified that counsel had advised him "to be completely open and honest" with 

Cascio. PCR Tr. p. 31, line 9. "I was told to speak frankly with respect to what happened that 

. evening," Robertson testified at the PCR hearing. App. p. 31, lines 9-11. Counsel told Robertson 

that anything he told Cascio would be privileged, "as in was speaking with my attorneys." App. p. 

32, lines 17-22. 

Cascio was the last major defense witness at sentencing. PCR Tr. p. 220, lines 15-19. Prior 

to Cascio's testimony, the Solicitor requested the notes of her interview with Robertson, which 

included the theretofore undisclosed circumstances of the crimes as related to Cascio by Robertson. 

App. p. 2604, lines 23-25. Defense counsel surrendered Cascio's notes to the State without 

objection. App. p. 2605, lines 19-23; App. p. 2749, lines 12-171; PCR Tr. p. 187, lines 5-15. 

7 



As he reviewed Cascio's notes overnight, the Solicitor testified at the PCR hearing, he 

realized that he had been given a "gift ... [a]nd I was just hoping I didn't blow it." PCR Tr. p. 218, 

lines 9-16. He need not have worried. The Solicitor's cross-examination of Cascio was so 

damaging to Robertson that he thereafter used it to teach fledgling prosecutors. PCR Tr. p. 220, line 

24 - p. 221, line 6. 

Prior to the Solicitor's cross-examination of Cascio, Robertson had not directly incriminated 

himself. PCR Tr. p. 147, lines 17-20; PCR Tr. p. 221, lines 7-12. But "[i]t [was] as if Mr. 

Robertson was testifying against himself," one of his defense lawyers acknowledged at the PCR 

hearing, "when those notes were brought into trial." PCR Tr. p. 126, lines 12-17. Both defense 

counsel- and the PCRjudge - agreed that Cascio's disclosure of Robertson's disturbing admissions 

was the most damaging evidence in aggravation'adduced at sentencing. PCR Tr. p. 88, lines 16-20; .. 

PCR Tr. p. 262; lines 7-17; PCRTr. p. 269, lines 6-10; PCR Tr. p. 380, lines 13-15. 

The Solicitor's cross-examination of Cascio is reproduced in the Appendix on pages 2895 

through 3025. The Court's attention is especially directed to the last ten pages. Among other 

things, Robertson reveals that he had decided not to use an autographed baseball bat to kill his father 

because it was valuable and "he didn't want to ruin it" and that he had also considered using an 

electric drill on his father "to end the matter." App. p. 3015, lines 10-21; App. p. 3019, line 7 -

App. 3020, line 1. There is much more, which is summarized on pages 79 and 80 of the Order of 

Dismissal. 

At the PCR hearing, the Solicitor understandably sought to downplay the importance of this 

evidence to the death sentence which resulted. He testified that it "really did no more than confirm 

what the physical evidence said .... [I]f anything, it shored that up." PCR Tr. p. 204, lines 11-23. 
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.. - ......• -.................... _._ .. _ .. _-_. '---

At trial, however, the Solicitor had repeatedly eXploitecthis cross-examination of Cascio throughout 

his closing argument. App. pp. 3125-3172. 

At the PCR hearing, both defense counsel agreed that, .as a mitigation witness, Cascio fell 

somewhere along the continuum between "bad" and "a disaster." peR Tr. p. 189, lines 8-14; PCR 

Tr. p. 271, lines 6 and 7. They also acknowledged that calling Cascio as a witness under these 

circumstances had been a prejudicial mistake. PCR Tr. p. 148, line 21 - p. 149, line 6; PCR Tr. p. 

270, line 22 - p. 271, line 2. 

The PCR judge agreed "that once the notes were made aware (sic) to the lawyers they 

should have done everything they could to keep those notes from being turned over to the State." 

peR Tr. p. 378, lines 5-8. He denied Robertson's PCR application because of his belief that, under 

Rule 705, SCRE, ''the uriderlying notes or other. data must be produced if the expert witness 

testifies" and because he further believed that "Robertson was not prejudiced by the State's cross-

examination concerning Robertson's admissions concerning the murders because the substance of 

the various admissions; including the information concerning how he committed the murders, was 

cumulative to other evidence in the record and already before the sentencing phase j:ury." Order of 

Dismissal, pp. 88 and 93. 

states: 

Rule 5, SCRCrimP, governs discovery in crimin~l cases. Subsection (b )(2) of that rule 

Except as to scientific or medical reports, this [role] does not 
authorize the discovery or inspection of reports, memoranda, or other 
internal defense documents made by the defendant, or his attorneys 
or agents in connection with the investigation or defense of the case, 
or of statement made by the defendant, or by prosecution or defense 
witnesses, or by perspective prosecution or defense witnesses, to the 
defendant, his agents or attorneys. 
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Rule 705, SCRE, one offoU! rules dealing with expert testimony, provides: 

The expert may testify in terms of opinion or inference and give 
reasons therefore without ftrst testifying to the underlying facts or 
data, unless the court requires otherwise. The expert may in any 
event be required to disclose the underlying facts or data on cross­
. examination. 

"There is no right to discovery in a criminal case unless permitted by statute or court rule." State v. 

Miller, 289 S.C. 316,.345 S.E.2d 489,490 (1986). 

In State v. Trotter, 322 S.C. 537,473 S.E.2d 452,455 (1996), a case interpreting Rule 5, the 

Court recognized that the role of an expert such as Ms. Cascio is "not to investigate crimes or the 

occurrence in question." More to the point: 

There is nothing in the language of the rule that requires [a party] to 
produce an expert's notes of an examination. [Citation omitted.] 
The notes taken during an interview ... are merely the raw data from 
which the expert may later draw the conclusions that are noted in a 
report or test result. 

Nor does Rule 5 "authorize the trial judge to require parties to generate written reports solely for the 

benefit of the opponent." State v. Northcutt, 372 S.C. 207, 641 S.E.2d 873,878 (2007). 

Rule 705 does not appear to have been the subject of signiftcant judicial interpretation in this 

State. See, for example, State v. Slocumb. 336 S.C. 619,521 S.E.2d 507 (Ct. App. 1999). 

In any case, both rules are subject to Rule 403, SCRE, which states: 

Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion 
of the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative 
evidence. . 
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A PCR applicant alleging that trial counsel was ineffective must show (1) counsel's 

perfonmince was deficient and(2) there is a reasonable probability that, but for counsel's errors, the 

result of the trial would have been different. Strickland v. Washington, 466 U.S. 668 (1984); 

Lounds v. State, 380 S.C. 454, 670 S.E.2d 646 (2008). "[W]hen a defendant's conviction is 

challenged, 'the question is whether there is a reasonable probability that, absent the errors, the fact 

finder would have had a reasonable doubt respecting guilt'." Ard v. Catoe, 372 S.C. 318, 642 

S.E.2d 590, 596 (2007), quoting Strickland v. Washington, 466 U.S. at 695. On the other hand, "the 

evaluation of the consequences of an error in the sentencing phase of a capital case are more 

difficult because of the discretion that is given to the sentencing jury." State v. McClure, 342 S.C. 

403,537 S.E.2d 273,275 (2000). 

If Cascio's notes containing Robertson's damaging admissions were (as the State contends) 

discoverable under either Rule 5 or Rule· 70S, then defense counsel were ineffective for advising 

Robertson that anything he revealed to Cascio was not subject to discovery by the State. "Failure to 

infonn a client of his Fifth Amendment rights and the consequences of exercise and waiver of those 

rights falls below an objective standard of reasonable representation." Brown v. State, 340 S.C. 

590, 533 S.E.2d 308, 311 (2000) (emphasis added). If her notes were not discoverable under those 

rules, then counsel were ineffective for consenting to their disclosure. In either case, counsel were 

ineffective for calling Cascio as a defense witness at sentencing under these circumstances. See, for 

example, Ingle v. State, 348 S.C. 467, 560 S.E.2d 401 (2002). 

Defense counsels' deficiency in this regard could not possibly have been harmless at 

sentencing. At the conclusion of the PCR hearing, the judge himself observed: 

11 



Meredith Moon has already testified about a lot of things that Dr. 
Cascio quotes Robertson as havirig said. Undoubtedly, the way that 
Robertson presents it to Cascio -:- the way it comes out through 
Cascio - is significantly more damaging than it was coming through 

.. Meredith Moon. But nevertheless, a lot of that testimony is already 
in the record to some extent. 

PCR Tr. p. 380, lines 11-17. In the Order of Dismissal,. he wrote, "Robertson was not prejudiced by 

the State~s cross-examination concerning Robertson's admissions [to Cascio]. concerning the 

murders because the substance of the variouS admissions, including the information concerning how' 

he committed the murders, was cumulative to other evidence in the record and already before the . . 

sentenc~g phase jUry." But, even without considering State v. McClure, that is not the te~t: The 

admission of improper evidence is harmless only where the evidence is merely cumulative to other. 

evidence." State v. Price, 268 S.C. 494, 629 S.E.2d 363 (2006). The PCR judge himself 

acknowledged that the information contained in Cascio's notes conce~ng the details of the 

homicides was not merely cumulative, but was in fact the most damaging evidence in aggravation' 

adduced at sentencing. 

12 
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CONCLUSION 

At the PCR hearing, Robertson satisfied his burden of establishing that defense counsel 

were prejudicially deficient at sentencing. For this reason, the Court should grant certiorari, allow 

full briefing of this important issue and, ultimately, reverse Robertson's death sentence and remand 
/' 

for resentencing. 

Respectfully submitted, 

T~is 15th day of April, 2009. 
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PETITIONERS' QUESTION PRESENTED 

Trial counsel was ineffective at sentencing (1) for advising Robertson that anything he 
revealed to Ms. Cascio - including theretofore undisclosed details about the crimes - was 
privileged against discovery by the State or (2) for failing to object to discovery .of Ms. 
Cascio's notes by the State and (3) for calling Ms. Cascio as a witness under these 
circumstances. 

COUNTERSTATMENT OF QUESTIONS PRESENTED 

. Whether this Court should deny certiorari because Robertson's claim that trial counsel was 
ineffective for advising Robertson that anything he revealed to Ms. Cascio, the defense social 
worker, was privileged against discovery by the State was not presented to or ruled upon by 
the PCRjudge and he did not seek a ruling by filing a Rule 59(e),SCRCP, motion? 

Whether this Court should deny certiorari because probative evidence supports the PCR 
judge's ruling that trial counsel was not ineffective for failing to object to discovery of Ms. 
Cascio's notes by the State and for calling Ms. Cascio as a witness? 

ii 



-------_ ..... __ ._ .. -.. _---. ----

STATEMENT OF THE CASE 

Petitioner, Robertson, is confined in the Lieber Correctional Institution of the South Carolina 

Department of Corrections (SCDC) as the result of a York County murder convictions and death 

sentences for killing his parents. The York County Grand Jury indicted Robertson at the April 23, 

1998 term of coUrt for two counts of murder (98-GS-46-1 020 & 1021), one count of armed robbery, 

. (98:-GS-46:-1 022) and one count offinancial transaction card fraud (98-GS-46-1 023). App.3758-65. 

On April 30, 1998"the State served him with a Notice of Intent to seek the death penalty, pursuant 

to S.C. Code Am1. § 16-3-20(A)(Supp. 2002). The State also gave notice at that time that it would' 

rely upon.the statutory. aggravating circumstances that the murder,.was committed while inthe 

commission of robbery' while armed with a deadly: weapon; larceny with the use of a deadly weapon; 

and physical torture, as well as the aggravating circunistances that the offender committed the 

murder for himself or another for .the purpose of receiving money ora thing of value and that two . 

or more persons were murdered by the defendant by one act or pursuant to one scheme or course of 
. . 

conduct. See S.C. Code Ann. § 16-3-20(C)(a)(1)(d), (e), and (h); (4); and (9}'(Supp. 2007). 

The South Carolina Supreme Court assigneci'the case to the Honorable John C. Hayes, III, 

and gave Judge Hayes exclusive jurisdiction over the case. James W. Hancock, Esquire, and James 

W. Boyd, Esquire, represented Robertson.l Sixteenth Circuit Solicitor Thomas E. Pope and Deputy 

Solicitor Kevin S. J;3rackett represented the State. Judge Hayes heard motion hearings on July 17, 

September 22 and 25,1998; November 2 and 20, 1998; December 4 and 18,1998; and on February 

1 Thad Lee Myers, Esquire, who had originally been appointed to represent Robertson, was relieved 
because of a conflict 'of interest. 
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12 and 19,1999.2 

Robertson's jury trial began on March 15, 1999. The jury convicted him of all oftheindicted 

offenses; and a senten,cing phase was conducted, after his exercise of the 24-hour statutory waiting 

period in § 16-3-20(B). In addition to the five statutory aggravating circumstances relied upon by 

the State, Judge Hayes instructed the jury on the statutory mitigating circumstances that Robertson 

did not have any prior convictions involving the use of violence against another person:; that the 

. JIlUfders were committed while he was under the influence of a mental or emotional disturbance; that 

his capacity to appreciate the criminali.ty of his conduct or to confonn his conduct to the 

requirements oflaw was substantially impaired; and his age and mentality at the time of the crimes. 

,§. ,l.6-3-20(C)(b)(1)-(2), (6) and (7). The jury f0411d each of the alleged statutory aggravating 

. circumstances and sentenced Robertson to death for each ofthemurders.Judge Hayes affirmed their 

.. decision and imposed the death sentence for murder. App. 1-3242.· . 

Robertson did not file a timely Notice of Appeal but Judge Hayes entered a Conse~t Order 

granting relief pursuant to White v. State, 263 S.C. llO, 208 S.E.2d 35 (1974). At various points on 

appeal, Assistant Appellate Defender Robert M. Dudek and Deputy Chief Appellate Defender Joseph 

L. Savitz, III r~presented Robertson before. the South Carolina Supreme Court.' 

On April 15,2002, Mr. Savitz filed an Ini!ial Brief of Appellant on Applicant's behale However, 

2 Robertson did not include the transcripts of the motion hearings in the Appendix, but his counsel has 
informed the undersigned that they will be included in a Supplemental Appendix. 

3 The Initial Brief prepared by coUIisel presented three issues: . 
1. The judge erred by forcing appellant to submit to a state-sponsored 

psychological evaluation solely for the purpose of obtaining evidence to be used 
against him at sentencing, since neither competency to stand trial, guilty but 
mentally ill nor insanity were ever at issue in the case. 

2. The judge erred by refusing to instruct the jury at sentencing that voluntary 
intoxication could be considered mitigating. 

3. The judge erred by refusing to select an unbiased jury from another county, 
given the notoriety of the case and community sentiment against appellant. 

2 



Robertson wrote a letter to the South Carolina Supreme Court on June 3, 2002, asking the Court to 

relieve Mr. Savitz and allow him to proceed pro se. Both Mr. Savitz and the State responded to his, 

request. The South Carolina Supreme Court filed an Order on June 26, 2002, in which it remanded 

the matter to Judge Hayes for a hearing on Robertson's competency to appear pro se. 

Judge Hayes held a hearing on his competency to appear pro se on October 10, 2002.4 On 

October 28,2002, Judge Hayes signed a Report in the Supreme Court of South Carolina. He found 

that Robertson was competent to waive. appellate counsel, and that Robertson's decision to waive 

counsel was knowing and voluntary. The. South Carolina Supreme Court filed an Order on 

November 21,2002, relieving Mr. Savitz and pennitting Robertson to appear pro se. 

Robertson thereafter filed apro se Initial Brief of Appellant, dated July 25, 2003.s The State 

4/15/02 Initial Brief of Appellant at p. 1. 
4 Robertson was present at the hearing and Bruce M. Poore, Esquire, represented him. Senior Assistant 

General William Edgar Salter, III, represented the State. Robertson was the only witness at the hearing. 

5 This Brief presented seven issues for appellate review: 

1. The judge erred in denying 3 separate motions for a directed verdict based on 
insufficient evidence and State's failure to meet the burden of proof as to first 
element of corpus delicti of murder at the conclusion of State's case. 

2. The judge erred by forcing appellant to submit to a state-sponsored 
psychological evaluation solely for the purpose of obtaining evidence to be used 
against him at sentencing, since neither competency to stand trial, guilty but 
mentally ill nor insanity were ever at issue in the case. 

3. The judge erred by denying the jury's request to take notes while being 
recharged as to the law during guilt phase deliberations. 

4. The judge erred in revealing the location where the jurors were sequestered 
thereby denying appellant his constitutional right to a fair and impartial jury. 

5. The judge erred in not allowing defense to define "life imprisonment" as it 
appears in the state statute to potential jurors during voir dire, thereby denying 
appellant a fair and impartial jury. 

6. The judge erred by refusing to select an unbiased jury from another county, 
given the notoriety of the case and community sentiment against appellant. 

. 7. The judge erred in sentencing appellant' to death. 
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filed the Initial Brief of Respondent on December 31, 2003. However, Robertson subsequently 

indicated to the South Carolina Supreme Court that he wished to abandon his right to direct appeal. 

In an Order dated November 22,2004, the Court remanded the case to Judge Hayes for a full hearing 

on his competency to waive his right to direct appeal. The State submitted a Memorandum 

Regarding Petitioner'S Right to Waive DirectAppeal on February 14,2005. 

The hearing was held before Judge Hayes on February 22,2005, at the Moss Justice Center 

in York, South Carolina.6 In a February 23,2005 Report to the Supreme Court, Judge Hayes found 

that Robertson was competent to waive his right to direct appeal. In an Order filed June 3,2005, the 

Supreme Court of South Carolina agreed with Judge Hayes' finding that he was competent to waive 

his right to appellate review. The Court also conducted the proportionality review mandated by S. C. 

Code Ann. § 16-3-25 (2003), it dismissed the appeal and it directed the Clerk of that Court to issue 

an execution notice pursuant to In re Stays of Execution in Capital Cases, 321 S.C. 544,471 S.E.2d 

140 (1996). 

On June 16,2005, Robertson requested a Stay of Execution to file a Post Conviction Relief 

application. Over Respondent's opposition, the Supreme Court filed a July 7,2005 Order granting 

a stay pursuant to In Re: Stays of Execution. The Court also appointed the Honorable John C. Few 

to preside over this case and directed Judge Few to hold a hearing to determine whether Robertson 

desired to have counsel appointed. 

In accordance with In Re: Stays of Execution, the South Carolina Supreme Court's July 7, 

2005 Order and S.C. Code Ann. § 17-27-160 (Supp.2007), Judge Few held a hearing at the 

Greenville County Courthouse on September 23, 2005.7 Judge Few filed an Order Appointing 

Pro Se Initial Brief of Appellant at p. 2. 
6 Robertson appeared pro se and testified at the hearing. Mr. Salter represented the State. 
7 Robertson was present at this hearing, as was Mr. Salter, who represented the State. 
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Counsel For Post-Conviction Relief dated September 9,2005, appointing Michael Brown, Esquire, 

to represent Robertson. The Court later appointed Joseph David Matlock, Esquire, to assist in 

representing Robertson. Robertson filed his PCR Application on March 1, 2006. App. 3244-51. 

Respondent filed its Return on October 20, 2006. App. 3252-62. 

Judge Few held an evidentiary hearing into the matter on January 29-31, 2007, at the Moss 

Judicial Center in York, South Carolina. Robertson was present at the hearing, and Messrs. Brown 

and Matlock, Esquires, represented him. Mr. Salter represented the State.8 At the outset of the PCR 

hearing, Robertson amended his Application and proceeded twelve specific grounds of ineffective 

assistance of counsel, including the following, relevant allegation (App. 3658-59): 

Counsel was ineffective for presenting social worker Toni Cascio as 
an expert witness because (a) of Cascio's lack of experience; (b) 
counsel's agreement to provide Ms. Cascio's notes to the States; © 

. counsel's failure to discover Applicant's admissions about the crime 
in enough time to permit counsel to employ a different social worker; 
and (d) Counsel's presentation of Ms. Cascio as a·witness. 

Judge Few denied relief in an Order of Dismissal filed on March 24, 2008. App. 3652-3757. 

Robertson served and filed a timely notice of appeal. He thereafter filed a Petition for Writ of 

Certiorari. 

ARGUMENT 

This Court should deny certiorari because Robertson's claim that trial counsel was ineffective 
for advising Robertson that anything he revealed to Ms. Cascio, the defense social worker, was 

8 Robertson testified on his own behalf at the hearing. He also presented testimony from his trial counsel, 
James William Hancock, Jr., and James W. Boyd, Esquires. The State presented the current Sixteenth Circuit 
Solicitor, Kevin S. Brackett; the former Sixteenth Circuit Solicitor, Thomas E. Pope, Esquire; Michael Stobbe, the 
Branch Chief ofInmate Records at the South Carolina Department of Corrections (S.C.D.C.); and Ms. Merry 
Collins, an Investigator with the Sixteenth Circuit Solicitor's Office. App. 3263-3650. The Court also had before it 
the trial transcript (including pre-trial motions hearings); the records from Robertson's direct appeal to the South 
Carolina Supreme Court and the waiver of his appeal; the June 16, 2005 letter request for a stay of execution; 
Respondent's June 21, 2005 letter opposing the request for a stay of execution; the July 7, 2005 Order of the South 
Carolina Supreme Court granting the stay; the Order Appointing Counsel for Post-Conviction Relief; the York 
County Clerk of Court's records; the Post-Conviction Relief Application and the Return. Order, App. 3652-53. 
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privileged against discovery by the State was not presented to or ruled upon by the PCR judge 
and Petitioner did not. seek a ruling by filing a Rule 59(e), SCRCP, motion. Also, probative 
evidence supports the PCR judge's ruling that trial counsel was not ineffective for failing to 
object to discovery of Ms. Cascio's notes by the State and for calling Ms. Cascio as a witness. 

Robertson argues that trial counsel were ineffective, with respect to their representation in 

the sentencing phase "(1) for advising Robertson that anything he revealed to Ms. Cascio - including 

theretofore undisclosed details about the crimes - was privileged against discovery by t~e State or 

(2) for failing to object to discovery of Ms. Cascio's notes by the State and (3) for calling Ms. Cascio 

as a witness under these circumstances." Respondent submits that this Court should deny certiorari 

because Robertson's claim that trial counsel was ineffective for advising Robertson that anything 

he revealed to Ms. Cascio, the defense social worker, was privileged against discovery by the State 

was not raised as a specific allegation, it was not ruled upon by the PCRjudge and Petitioner did not 

seek a ruling by filing a Rule 59(e), SCRCP, motion. Also, certiorari should be denied as to the 

remainingargwnents because the PCRjudge's ruling thereon is supported by evidence ofprobative 

value, and it is not controlled by an error oflaw. Suber v. State, 371 S.C. 554,558-59,640 S.E.2d 

884, 886 (2007). 

A. Summary of Ms. Cascio's trial testimony. 

Ms. Toni Cascio, the defense social worker, was the last expert called by the defense. She 

gave a detailed social history assessment of Robertson. App. 2852-3031.9 Ms. Cascio testified that 

she "found that Jimmy came from a very chaotic home." She found evidence of "physical abuse and 

emotional abuse. And ... definitely mental illness throughout the family." App. 2858, II. 4-8. She 

9 To do the assessment, she "looked at medical and psychological records from all members of the family." 
Also, she interviewed Robertson and she "examined Earl Robertson's work documents; some of [Robertson'sJ 
incarceration documents; personal notebooks of Terry Robertson. And I also conducted about 13 interviews with 
people from a varietY of areas in [Robertson's] life." App. 2857. 
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then gave a detailed history of each member of the family. to Robertson's grandmother described him 

to Ms. Casio as "a very happy outgoing child although he did have some delayed development." In 

particular, he was "slow to talk." She indicated that "there seemed to be poor attachment between 

Jimmy and his parents ... [a]t a very young age." She explained that children who are unable to form , 

emotiona~ attachments ''have a lot of problems later on in life." Usually, they have "difficulty 

formipg relationships because they just don't have a basis for it." Also, they "tend to be mistrustful" 

of others. They likewise tend to be angry and aggressive and after have self-control problems. App. 

2867-69. She testified that Robertson began banging his head when he was one or two years old. She 

explained that this was "often a sign of poor attachment; and she opined that this is usually seen in, 

children who are raised in institutional settings and orphanages. She further 'opined that "there is a 

very strong association between maternal depression," such as that experienced by Terry, and a 

child's poor attachment because depressed mothers tend to be less responsive to the child'~ needs 

and more involved with their own problems. I I App.2869-73. 

Further, Ms. Cascio "found indications of physical abuse" with Robertson, including scars 

on his back and buttocks which he did not have a memory of receiving. "Both children confirmed 

that they were routinely beaten with a belt several times a week when they were pre-school and [in] 

grade school." Further, Robertson said that Earl, Sr., would often beat him with a belt to make him 

stop banging his head. Robertson's pediatric records from 1988 reflected that he was seen because 

to Ms. Cascio described the various problems that Terry Robertson had within her family as a child, 
including conflict with her mother, Terry's emotional and psychoiogical problems, and Cascio opined that "a variety 
of indicators ... suggest that Terry was sexually abused as a child." Much of her testimony concerning Terry's 
childhood was corroborated, in her opinion by excerpts of Skip Meyer's notes. Def.'s Exs. 21-22; 28; App. 2858-
65; 2882-84. Ms. CasCio testified that Earl" Sr., was very bright but ambitious and "very. confrontational." She also 
testified that, in 1989, Spring Industries decided that he "was not leadership material." ~so, many people to whom 
she spoke described him as "pushy and kind of domineering". App.2865-67. ' 

It Depressed mothers also do not spend as much time with a child; they use "more negative language," are 
more hostile, more irritable, and are more harsh or arbitrary in their discipline. Children, however, need consistency. 
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he had been hit with a fiSt.
12 App. 28'p-76. Again, the multiple physical abuses, combined with 

psychological abuse, tends to create "negative outcomes for the children." Through Ms. Cascio's 

testimony and the extracts from Mr. Meyer's notes, the defense established that: Terry was afraid 

of Earl's temper and did not fell like she had done enough to protect her sons; there was a great deal 

of psychological abuse in the home, including degradation and name calling, Terry telling Robertson 

that she wished he had never been born and verbal abuse by Terry of both sons; the sons may have 

witnessed domestic violence by Terry attacking Earl; there was evidence that Chip hit women; 

Robertson had problems with·his memory, which can bean indicator of trauma; and "everyone in 

th~ family had a history of mental illness." Terry was diagnosed as having severe depression, bipolar 

disorder and obsessive-compulsive disorder. Earl was diagnosed as having depression, panic 

disorder and ADD. Robertson had bipolar disorder and ADD;' and Chip had ADD and possibly 

.bipolar disorder. All of these factors "set the stage for something to go wrong in adolescence." 

App. 2881-82; 2876-82; 2885, n. 10-16. See also Def.'s Ex. 24.13 

In addition to Robertson's problems that she had previously discussed, Ms. Cascio testified 

that Robertson "was often an outcast in school." Other students teased him and did not quickly 

accept him. By the ninth grade, he was suicidal. He started using illegal drugs while he was at 

Georgia Tech University and was ''very suicidal" at that time as well. He also started engaging in 

behavior that was consistent with mania, such as spending large sums of money and gambling. 14 

12 She likewise relayed other incidents in which Earl, Sr., was physically abuse to Robertson and Chip. One 
incident with Chip was documented in Skip Meyer's notes, which was introduced as Def.'s Ex. 23. 

13 Likewise, through Cascio, counsel introduced three charts (Der. 's Exs. 25-27), which reflected 
psychiatric visits by the victims. These charts showed that Terry was seen in therapy roughly 170 times between 
1995 and 1997, with a variety of problems, including hallucinations, self-mutilation, obsessive-compulsive disorder 
and suicide attempts. App.2881-86. 

14 Ms. Cascio discussed Dr. Hayne McMeekin's 1994 diagnosis that he was depressed and his involuntary 
commitment to William S. Hall, following the 1995 D.U.I. At ~t time, he was diagnosed as bipolar, alcohol 
dependent and "having mental illness with severe family strife. 
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Also, he did not have many friends. Ms. Cascio opined that "all of these factors [discussed by her], 

I believe, led him to start relying more heavily upon drugs which then in tum led to what happened 

later on." App. 2886,:,88. She later explained on cross-examination that, in light of the various 

. factors she found in Robertson's life, "he might have felt [at the time of the murders] that [violence] 

was [his only alternative]." App .. 2949-52. 15 Finally, before the State began cross-examining Ms. 

Cascio. about Robertson's admissions related to the murders, she was specifically asked whether she 

took his statements about the crime into consideration infonning her evaluation of him. She replied, 

"I was looking at early childhood history that could have led him to that point;". and,she agreed that 

she factored his statements into her assessment. App; 3010, II. 10-22. 

B. peR testimony. 

Robertson testified that counsel had advised him to fully cooperate, and be honest with the 

defense experts because they could not know how to prepare a defense unless they knew everything 

about him. He also claimed that counsel told him that what he disclosed was "not going to wind up 

in the Wrong hands." So, he very candidly spoke about ''very sensitive, intimate things" concerning 

his family and background and some of the "criminal aspects of the trial" with the defense experts, 

"no differently than" he did when he met with counsel. App. 3292-95; 3314; 3581-82; 3605-06. 16 

Mr. Hancock testified that counsel's investigation 17 led them to conclude that the prosecution 

15 Ms. Cascio further testified that Robertson and Chip had a "close relationship," and they often did things 
together, including criminal activity. She testified that Chip had similar problems with substance abuse, and he had 
. experienced physical and psychological abuse. She also testified that Chip was incarcerated at the time'of 
Robertson's trial. App.2888-90. Finally, the defense introduced several excerpts from Terry's "notebook" that 
were contained in Mr. Meyer's notes; and Ms. Cascio testified to the substance of the extracts. App.2892-95; Def.'s 
Exs.30-32. . ' 

16 When cross-examined about the murder and the statements he made to Cascio concerning the murder, he 
was permitted to invoke his Fifth Amendment privilege against self-incrimination, over objection, although he ' 
admitted to murdering his parents at one point. See App. 3320-25; 3596-3063;.3606-07 .. 

17 Counsel's qualifications and their investigation are discussed throughout the Order. Mr. Hancock had 
tried two capital cases and prepared for another. He also had tried eight non-capital murder cases, with six clients 
being acquitted. App. 3414~16. Mr. Boyd had practiced criminal law for almost thirty years. He had represented 
defendants in six capital trials (including Sylvester Adams twice) and he had prosecuted another case. App. 3496-97 . 
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had overwhelming evidence of guilt, and counsel did not find anything which led to the conclusion 

that either Meredith Moon or anyone else committed the murder. "[W]e had one ofthe worse cases 

I've seen." Therefore, counsel primarily focused on the sentencing phase of the trial and they 

attempted to secure a sentence of life imprisonment without parole (LWOP). Counsel got all of 

Robertson's school, mental health and other records that they could locate, 18 as well as the Robertson 

family counseling. records from the Carolina Counseling Center, where he and his faiIiily were 

treated by Dr. McMeekin and family and marriage counselor luIiusF. "Skip" Meyer, 1r.19 Mr. Meyer 

testified as a .defense witness and counsel was able to introduce a substantial amount of evidence 

relating to the mental health counseling. that Robertson and his family received. Counsel also 

introduced Mr. Meyer's notes of the various therapy sessions as Def.'s Ex. 18. Counsel thereafter 

introduced a number of mental health records through Ms. Casio.20 App. 3329-39; 3343-44; 3348-

49; 3374; 3390; 3419-34; 3439-43; 3451. 

Counsel were well aware of Ms. Cascio's limited experience and that she had never testified 

as a forensic social worker. See App.'s Ex. 4 (C.V. for Toni A. Cascio), App. 2852-55 .. However, 

Ms. Drucie Glass (another social worker, who had experience in capital cases) and the Center for 

Capital Litigation (C.C.L.), which specialized in providing assistance to defense lawyers trying 

18 This included local school records; school records from records from California; the records from his 
Youthful Offender Act conviction for burglary; his records from an involuntary commitment to the Willis S. Hall 
Psychiatric Institution; his South Carolina Department of Corrections (SCDC) records; records from Kanawha 
Insurance Company; and records.from Piedmont Mental Health Associates. . '. 

19 While it was Mr. Hancock's impression that the defense obtained all of Dr. McMeekin's records through 
Mr. Meyer, he had previously turned over his file to Robertson and did not have his file at the time of the hearing. 

20 Additionally, counsel employed several defense experts whom they developed with the assistance of the 
Center for Capital Litigation, in Columbia: Dr. Jonathan Pincus (a neurologist); Dr. James Evans (a neuro­
psychologist); and Toni Cascio, a social worker. Each of these experts testified at triaL See Tr. pp. 2458-2530 (Dr. 
Pincus); pp. 2535-89 (Dr. Evans); pp. 2610-2736 (Dr. Morton); pp. 2852-3031 (Ms. Cascio). Counsel explained 
that "the parents were the cause .... [Also,] that the family was dysfunctional and because of that ... Jimmy had 
turned to some alcohol, drugs, Ritalin, and that it was basically the parents' fault for Jimmy having killed them." At 
the same time, counsel had to balance this defense with "showing that there was some sympathetic problems that 
could be associated with the family" that might cause jurors find sympathy for Robertson. App. 3434, 11. 6-22. 
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capital cases, recommended that the defense hire Ms. Cascio as a social worker. Counsel obtained 

her C.V. They then interviewed her to determine whether she was qualified, and she assured them 

that she was qualified to help them. Nor were counsel tried but were unable to locate a more 

experienced social worker, and they were assured of her competence. So, they hired her. Also, 

counsel had met with her a number of times over the course of a year to prepare her testimony, and 

he did not report any problems in terms of her gathering information for the social history of 

Robertson. App. 3340-43; 3380-82; 3421; 3426-28; 3436-37. 

Counsel told Robertson to be honest in discussing the case with the experts.21 At some point 

prior to trial, the defense received her notes. Mr. Hancock's recollection was that counsel had 

objected to production of Ms. Cascio's notes, which contained a number of admissions by Robertson 

with which Ms. Cascio was cross-examined by the State at trial. Both attorneys made the joint 

decision to present her as a witness even though they were aware that her notes would have to be 

disclosed to the prosecution arid that she would be hurt on cross-examination because counsel felt 

that she was a necessary part of the defense's case in mitigation: she could "tie everything together 

[in mitigation]" to evoke some sympathy from at least one of the jurors. The jury had already heard 

"many of the operative facts" through the State's "massive amount of evidence" and, without her 

testimony, the other experts' testimony was largely based upon speculation.22 He also agreed that the 

admissions that were elicited on the State's cross-examination of her were cumulative to much of 

the Moon's testimony and the State's circumstantial evidence presented in the guilt phase. App. 

21 Counsel felt that this was very important because counsel was afraid that the jury might figure out if the 
defense presented dishonest information. App. 3349. . . .. 

22 In hindsight, Mr. Hancock was unhappy with the State's cross-examination of Ms. Cascio and he felt that 
her testimony was "harmful" to the defense. However, he testified that she had provided the jury with a good deal of 
mitigating evidence on direct examination. . 
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3350; 3381~83; 3386-91; 3436~39; 3450-55.23 

Mr. Boyd mistakenly thought that Mr. Hancock had already hired the defense experts before 

he was appointed, using the C. C.L. However, he testi fied that they never really discussed which one 

was lead counsel; and he agreed with the trial strategy to which Hancock testified for many of the 

same reasons. Also, he did not object to what had been done with regard to the experts. Ms. Cascio 

w~ hired to investigate Robertson's mental health history and his family history. In Mr. Boyd's 

estimation, it was important to develop Robertson's background and mental health problems, to find 

a reason for what had happened. He also testified,that the defense received a copy of Ms. Cascio's 

report shortly before trial; and Robertson introduced App. 's Ex. 6, which is a March 1, 1999 letter 

from Ms. Cascio to Mr. Hancock providing counsel with a copy of the preliminary report. As to not 

objecting to production of her notes, he believed Rule. 705 required production for cross-

examinatio~. App. 3498~3515; 3526-31; 3536-43. 

Mr. Boyd further testified that Ms. Cascio was the last defense expert who testified. In 

hindsight, he felt that all ofthe other defense experts were good witnesses. Although Ms. Cascio was 

able to provide beneficial information to the jury on direct examination, he felt that this benefit was 

overshadowed by the damage resulting from the State's cross-examination of her. He may have 

known but did not recall that Cascio had never previously testified as an expert. However, he noted 

that sometimes it is not a good idea to hire someone with previous experience in testifying and this 

would not be his main reason for not using an expert witness. As with Mr. Hancock, Mr. Boyd did 

not recall consenting to the disclosure of her notes (App.'s Ex. 7). Nor did he recall when he 

23 Fonner Solicitor Pope characterized Ms. Cascio as the one defense expert who could pull together the 
various matters testified to by the other experts for the jury's benefit. App. 3465-67. He described her notes as a 
bonus (App. 3481), and he explained that many of Robertson's admissions merely confirmed or "shore[dJ up" other 
evidence that the jury had heard as to guilt. App. 3467. 
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became aware of them; but he testifi~d that he would have reviewed them before disclosing them 

to the State. Mr. Boyd testified that he met with Ms. Cascio on more than two occasions and that 

co-counsel was not present on at least one occasion. Counsel corroborated that he and co-counsel 

decided to use her as a witness at trial, even after they learned that they would have to disclose her 

notes, because of the importance of her testimony to the defense since she could tie the mitigation 

case together. Also,'Ms. Glass was present and never suggested not using her. App. 3524-35; 3547-

52; 3556-58. 

C. Discussion. 

1. Robertson's fIrst issue is not preserved for appellate review. 

Respondent submits that this Court should deny certiorari on Robertson's claim that trial 

counsel was ineffective for advising Robertson that anything he revealed to Ms. Cascio was 

. privileged against discovery by the State because it is not properly before the Court, since it was not 

, was not raised as a specific allegation, it was not ruled upon by the PCRjudge and Petitioner did not 

seek a ruling by filing a Rule 59(e), SCRCP, motion. 

In order to preserve an issue forreview by this Court, it must be presented to and passed upon 

by the PCR court. See State v. Watts, 321 S.C.IS8, 167,467 S.E.2d 272, 278 (Ct.App. 1996) ("To 

be preserved for appellate review, an issue must be both presented to and passed upon by the trial 

court"). Clearly, Robertson did raise this specific allegation (see App. 3658-59); and Respondent 

did not question counsel about whether they advised him that anything said to the experts was 

privileged. It is thus barred. Yet, even if the Court views .this issue as adequately pled, there was no 

ruling thereon by the PCRjudge. The PCRjudge's failure to specifically rule on the issues precludes 

appellate review of the issues~ Pruitt v. State, 310 S.C. 254, 256, 423 S.E.2d 127, 128 (1992). To 

preserve an issue for review that is not specifically addressed in the.PCR court's order, "[e]ither 
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party must timely file a Rule 59( e), SCRCP, motion to preserve for review any issues not ruled upon 

by the court in its order." AI-Shabazz v. State, 338 S.C. 354, 364-65, 527 S.E.2d 742, 747 (2001) 

(citations omitted); Marlar v. State, 375 S.C. 407, 410, 653 S.E.2d 266, 267 (2007). Thus, his 

argument is barred from review on certiorari.24 

2. Counsel's failure to adequately object to producing Ms. Cascio's notes .. 

This Court must deny qertiorari to review Robertson's remaining allegations because the peR 

judge's ruling thereon is supported by evidence of probative value, and it is not controlled by an error 

of law. Suber, 371 S.C. at 558-59, 640 S.E.2d at 886. To establish that he received. ineffective 

assistance of counsel, an inmate must make a twofold showing. See Wiggins v. Smith, 539 U.S.51 0 

(2003). First, he must demonstrate that his attorneys' "representation fell below an objective 

standard of reasonableness." Stricklandv. Washington, 466 U.S. 668,688.(1984). "Judicial scrutiny 

of counsel's performance must be highly deferential," and "every effort [must] be made to eliminate 

the distorting effects of hindsight . . . and to evaluate the [challenged] conduct from counsel's 

perspective as the time." Id. at 689. See also Yarborough v. Gentry, 540 U.S. 1,6 (2003) ("[E]ven 

if an omission is inadvertent, relief is not automatic. The Sixth Amendment guarantees reasonable 

competence, not perfect advocacy judged with the benefit of hindsight"). The inmate must also 

demonstrate that he was prejudiced by his attorneys' ineffectiveness. Id at 691 ("An error by 

counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a 

criminal proceeding if the error had no effect on the judgment"). In the context of a capital 

sentencing proceeding, he must prove that "there is a reasonable probability that ... the 

24 See also Simpson v. Moore, 367 S.C. 587, 600 n.3, 627 S.E.2d 701,708 n.3 (2006); Humbert v. State, 
345 S.C. 332,337,548 S.E.2d 862,865 (2001) (same). Alternatively, the Court should deny certiorari for the 
reasons discussed with respect to his remaining arguments. At worst, he failed to establish Sixth Amendment 
prejudice. 
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sentencer--including an appellate court, to the extent it independently reweighs the evidence--would 

have concluded that the balance of aggravating and mitigating circumstances did not warrant death." 

Strickland, 466 U.S. at 695; see also Wiggins, 539 U.S. at 537; Jones v. State, 504 S.E.2d 822, 829-

30 (S.C. 1998) (petitioner did not meet burden). 

As discussed, Mr. Hancock recalled that the defense only disclosed the notes after the trial 

judge ruled that disclosure was required. A review ofthe pretrial motions hearings reflects that the 

defense did object to production of any reports of experts under the.reciprocal discovery provisions 

act of Rule 5(b), SCRCrimP, until such time as the prosecution had fully complied with the defense's 

request for discovery up.der Rule 5(a) and until the defense could complete'their testimony. The 
, , 

transcript from those proceedings further reflect that the trial judge required reciprocal discovery. 

See 7/20/98 Tr. pp. 4-20; 2/12/99 Tr. pp.3-4; 8116; Tr. pp. 74-78 (9/').5/98 hearing); 79-82; 86-87 . 

(11/2/98 hearing); 90-103; 116 (12/4/98 hearing). 

Before the state began its ~ross-,examination of Dr. Pincus in the sentencing phase ofthe trial, 

Mr. Brackett asked for Dr. Pincus' notes and underlying data. After the trial judge ordered trial 

counsel to provide them, the State requested a break to review those materials, to prepare for 

cross-examination; and the trial judge granted his request. Mr. Brackett then noted that, "for the sake 

of expediency," the defense should produce any similar information for "any other experts that are 

going to testify." The defense did not object and Mr. Boyd stated that "I thought we took a big box 

of all that stuff to your office the other day." App. 2505-06. 

After,Dr. Pincus' testimony, the trial judge asked if the State needed ,;'any further help in 

getting what they are entitled to." (Sic). Mr. Brackett, again, sta~ed that ifhe could "get all of the 

information from any expert they have who is going to testify. I will have a change to review the 

other two over lunch and that will be plenty of time." App. 2531. Mr. Hancock stated that the 
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defense was doing everything it could to provide the information. The trial judge stated that, if 

necessary, he would bring in the experts and Order then to determine whether they were going to 

testify. In response to the 'trial judge's inquiry, Mr. Hancock stated that "if we haven't, we will get 

them, your Honor." When the trial judge asked if Ms. Cascio's notes had been produced, Mr. 

Hancock said no, and the trial judge stated, "I think they've got a right to have it to cross-examine." 

App. 25321. 2 - p. 2533, l. 23. 

During an in camera break after Dr. Evans had testified, then-Solicitor Pope noted that the 

State had not yet received Ms. Cascio's underlying data. Mr. Boyd explained that Ms. Cascio had 

left her notes.in Columbia and had gone to get t1.Iem and bring them to court. App.2604-05. 

Ms. Cascio testified the next day. Early inthe State's cross-examination of her, Mr. Pope 

asked for and received a copy of her notes, without objection. App. 2897, n. 1-16. 

Rule 705, SCRE, provides that: 

The expert may testify in terms of opinion or inference and give reasons therefore 
without first testifying to the underlying facts or data, unless the court requires 
otherwise. The expert may in any event be required to disclose the underlying facts 
or data on cross-examination. 

The PCR judge found that: 

Rule 705 "permits the cross-examination to re,quire the expert to reveal otherwise 
inadmissible underlying information before the jury, subject to a Rule 403, SCRE 
prejudice analysis. See United States v. A&s Council Oil Co., etal., 947 F2d 1128, 
1134 (4th Cir. 1991). See also State v. Slocumb, 336 S.C. 619, 821 SE2d 507 (Ct. 
App. 1999). Moreover, the Court finds that the record demonstrates that the trial 
judge ordered production of all notes of the defense experts, for the purposes of the 
State's cross-examination, and that his ruling is consistent with this Court's 
construction of Rule 705. In other words, the underlying notes or other data must be 
produced if the expert witness testifies. Further, this Court would not permit any 
exception because the purpose of disclosure is to counteract the liberalityofthe Rule, 
see A&S Council Oil, 947 F2d at 1134; United States v. Gillis, 773 F2d 549,553-54 
(4th Cir. 1985) and Ms. Cascio clearly testified that the statements by Applicant 
pertaining to the murders, as reflected in her notes, was considered by her in arriving 
at her opinion. Tr. p. 3010,11. 10-22. 
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Order, App. 3738-39 . 

. Under these circumstances, the PCRjudge found that Robertson had not shown deficient· 

perfonnance because disclosure of the notes was objeCtively reasonable under Strickland~ App. 

3739. Particularly in light of her testimony that she considered Robertson's statements pertaining to 

the murders in arriving at her opinion, App. 3010, this ruling is supported by evidence in t?-e record. 

See Slocumb, 336 S.C. at 628~34, 821 SE2d at 514:-15; and Suber, supra. Certainly, Petitioner cannot 

. prove any prejudice under· Wiggins and Strickland because there is no reasonable probability of a 

different result25 

The PCR judge's further finding f4at it was not unreasonable for counsel to-fair to anticipate 

that Ms. Cascio's work on the case would result in her asking Robertson questions concerning the 

case OF- for otherwise failing to instruct her as to how to conduct an appropriate social history 

assessment ·(App. 3739-41), is likewise supported by the record. TIl(~·reason counsel employed her 

as an expert witness was to take advantage of her expertise in the area of perfdnnirtg a social history. 

The peR court correctly found that Strickland does not require counsel to instruct defense experts 

on how they should conduct their evaluations in their areas of expertise. Nor was counsel ineffective 

in failing to anticipate that Ms. Casio would seek infonnation from Robertson about the facts of the. 

crime in order to have enough information to fonnulate her opuUon as to the social history, ol'that 
. . 

he would freely discuss the crime with her.26 While an attorney can be expected to learn that the 

client has relayed potentially damaging information to an expert, counsel is not required to anticipate 

25 Werts v. Vaughn, 228 F 3d 178, 203 (3rd CiT.20aO) ("counsel cannot be ineffective for failing to raise a 
meritless claim"); Cedillos v. State, 250 S.W.3d 145; 154 (Tex.App. 2008) (counsel cannot be found ineffective for 
failing to make an objection unless the record establishes that an objection would have been successful); Jones v. 
Stotts, 59 F.3d 143, 146 (10th Cir. 1995) (counsel's failure to make an in limine motion was not ineffective because 
an in limine motion is inherently a strategic part of trial strategy). .. . . 

. 26 In this regard, Respondent submits that Robertson's complaints with Cascio may have simply resulted 
from his own decision to discuss the murder freely. 
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foreseeable that the State would engage in the lines of cross-examination of which he complains. The 

peR judge rejected this allegation (App. 3741-57) because he found that Robertson has failed to 

prove any prejudice resulting from the State's cross-examination of her. See Strickland, 466 U.S . 

. at 687 ("a court need not detennine whether counsel's perfonnance was deficient before examining 

the prejudice suffered by the defendant as a result of the alleged deficiencies," and "[i]f it is easier 

to dispose of an .ineffectiveness claim on the ground of lack of sufficient prejudice, .,. that course 

should be followed"). This Court should deny certiorari, since probative evidence supports his . 

ruling.29 

Initially, thePCRjudge found that: 

Here, the Court finds that,upon discovering the existence of Ms. Cascio's notes,' 
counsel was faced with the choice of either producing the notes and calling Ms. 
Cascio as a witness or not presenting her as a witness.Fn. 63 Moreover, if counsel 
was going to accomplish the previously detennined strategy of having all of the 
evidence in mitigation tied together for the benefit of the sentencing jury, they had 
to call her'as a witness. Thus, counsel was forced to weigh the benefit to the defense 
from presenting her as a mitigation witness against the potential hann to the defense 
resulting from the State's cross-examination of her about the admissions that 

. [Robertson] had made. In this regard, the Court finds that counsel's decision was 
much like the decision this Court must make in determining whether there is 
prejudice under Strickland.Fn. 64 After this.Court's review of the record, the Court 
finds that there is no reasonable probability of a different result but for counsel's 
decision to present Ms. Cascio as a witness. 

Fn.63/ For the reasons set forth in this section as well as the reasons set forth in 
connection with the preceding sections of this allegation, the Court rejects 
[Robertson's] contention that counsel were ineffective for failing to move in limine 

29 The peR judge expressly stated that he did not find that Robertson had proved deficient perfoimance. 
App. 3731 n. 62. Also, the testimony of counsel (particularly Mr. Hancock's testimony) supports a finding that they 
made an objectively reasonable decision under Strickland to present her as a witness, even though they knew that the 
State would be able to elicit harmful evidence on its cross-examination of her, because they considered the positive 
aspects of her testimony more important to the defense than any potential harm, since she could tie the mitigation 
case together and much of the hannful information that would be elicited on cross-examination was cumulative to the 
State's lengthy guilt phase case that jury had already heard. App. 3388, 3390-91,3436-37, and 3450-54 (Hancock); 
3549-50 (Boyd). Also, Mr. Hancock correctly observed that they were only required to sway the decision of one 
juror. See Wiggins, 539 U.S. at 537 (Had the jury been able to place petitioner's excruciating life history on the 
mitigating side of the scale, there is a reasonable probability that at least one juror would have struck a different 
balance. 
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to bar production of the portion of the notes relating to [Robertson's] admissions to 
the crimes. Once the decision to call her was made, the notes had to be produced 
because the admissions to the murders fonned part of the basis of her opinion on 
[Robertson's] social history assessment. See Tr. p. 3010, 11. 10-22. 

Fn. 641 In order to make such an assessment, counsel had to look at Moon's 
testimony, as well as Dr. Sexton's testimony and other evidence presented by the 
prosecution in both phases of the trial relating to proof of their client's guilt of the 
murders and the alleged statutory aggravating circumstances. This evidence included 
the manner in which [Robertson] committed the murders. Additionally, counsel had 
to consider that the State was going to be allowed to present Dr. McKee as a reply 
witness. 

First, the Court finds that both lines of inquiry at issue in this allegation only took 
place after the State had already cross-examined Ms. Casio, at length, about her 
findings to which she had testified on direct examination. See Tr. pp. 2895 .. 2955. 
Second, Ms. Cacio's testimony was only part of a lengthy case in mitigation, but it 
served to tie all of the other evidenc~ together. Third, the Court finds that the 
statements concerning his family's mental health and social history clearly were 
cumulative to other evidence tn the record, including - but not limited to - Ms. 
Casio's testimony on direct examination, the testimony concerning his involuntary 
admission to the William S. Hall Institute, and the testimony of Mr. Meyer. 

The record is replete with evidenCe of the strained, tumultuous and confrontational 
relationship [ that Robertson] had with his parents, especially his father. Much of that 
history is· discussed throughout this Order, and [Robertson] discussed similar 
evidence in his PCR testimony. Moreover, the Court finds that this was a proper line 
of ,cross-examination. The Court also finds that the State's inquiries concerning 
evidence of other bad acts was a proper topic for cross-examination because it 
reflected upon [Robertson's] character. See Hitchcock v. Dugger; 481 U.S. 393 
(1987) (in the penalty phase, the sole function of the jury is to decide which sentence· 
to impose upon the defendant: either life or death. This determination must be based 
upon the specific circumstaQ.ces of the case and the individual characteristics of the 
defendant). State v. Shaw, 273 S.C. 194, 255 S.E.2d 799 (1979) (same); see also 
Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion); State v. 
Skipper, 285 S.C. 42, 328 S.E.2d 58 (1985), rev'd. on other grds., 476 U.S. 1 (1986) 
("What is essential is that the jury have before it all relevant information about the 
individual defendant whose.fate it must determine") (internal quotes and citation 
omitted). Further, the trial transcript clearly reflects that counsel objected when 
the State began cross-examining Ms. Casio about [Robertson's] involvement in 
prior stalking incidents. However, the trial judge overruled the objection and 
permitted the examination. Also, Ms. Casio took this inforrilation into account in 
fonning her opinion. E.g., Tr. pp. 3000-3003. 

Order, App. 3741-43 (emphasis in bold added). 
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The State submits that the PCRjudge's findings are supported by probative evidence and a 

correct application of Strickiand and its progeny. See Suber, supra. Furthermore, the PCR judge 

properly concluded that Robertson failed to prove show any conceivable prejudice reSUlting from 

the sentencing phase jury hearing this information. This evidence of other bad acts was cumulative 

to evidence of bad acts discussed elsewhere in the Order; and it was curimlative to evidence 

presented by the State that Robertson had previously burglarized his neighbor's home and stole over 

$15,000.00 worth ofvaluables, including a car, blank checks and credit cards. App. 2107-20.30 Also, 

the trial judge's sentencing phase charge included a limiting instruction, in which he instructed jurors 

that, before they considered any such evidence, they must first find that the State had proved that 

Robertson committed any bad acts beyond a reasonable doubt. Even if the jury found that the State 

had met its burden of proof, the evidence could only be considered as evidence of "his character in 

general." The evidence could not be considered as proof of any aggravating circumstances. App. 

3217-18. He charged further that Robertson's prior convictions could onlybe considered as character 

evidence as well. App.3218. 

The trial judge further instructed the jury that, in considering whether to recommend a 

sentence of death, it must first find the existence of one or more aggravating circumstances beyond 

a reasonable doubt; and that jurors could only consider the statutory aggravating circumstances that 

the murder was committed while in the commission of robbery while armed with a deadly weapon, 

30 Based upon that crime and his subsequent activities with the credit cards, Robertson was charged with a 
series of offenses to which he pled gUilty. The State introduced the indictments and subsequent sentencing sheets 
into evidence, as follows: State's Ex. 191, an indictment and sentencing sheet to burglary in the second degree; 
State's Ex. 192, an indictment for burglary in the fIrst degree and guilty plea and sentencing sheet for burglary in the 
second degree; State's Ex. 193, an indictment and sentencing sheet for grand larceny; State's Ex. 194, an indictment 
and sentencing sheet for grand larceny; State's Ex. 195, an indictment and sentencing sheet for forgery; State's Ex. 
196, an indictment and sentencing sheet for fmancial transaction card fraud; and State's Ex. 197, an indictment and 
sentencing sheet for fmancial transaction card fraud. Tr. p. 2119. Additionally, the jury heard that Robertson had 
given a statement to the police in which he attributed the crimes to a drug problem. Tr. pp. 2117-19; State's Ex. 
190. 
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larceny with the use of a deadly weapon and physical torture, as well as the aggravating 

circumstances that the offender committed the murder for himself or another for the purpose of 

receiving money or a thing of value and that two or more persons were murdered by the defendant 

by one act or pursuant to one scheme or course of conduct. App.3203-26. In light ofthe sentencing 

phase instructions, the PCR judge correctly found that the challenged evidence was not prejudicial. 

Likewise, the Court PCR judge correctly found that Robertson was not prejudiced by the 

State's cross-examination concerning his admissions concerning the murders because the substance 

ofthe various admissions, including the information concerning how he committed the murders, was 

cumulative to other evidence in the record and already before the sentencing phase jury, including 

the guiltphase testimony of his co-defendant, Meredith Moon, .who was present in his parents home 

when he murdered them and accompanied him when he left South Carolina and drove to 

Philadelphia,Pennsylvania (See, e.g., App.1575-1616; 1623-25; 1632-38; 1641-46); the guilt and 
.' : 

penalty phase testimony ofDi-. Joel Sexton regarding his autopsy findings (See, e.g., App. 1784-

1808; 2249-2302); the evidence recovered from the scene, the car Robertson and Moon had used to 

flee the St;:tte and locations provided by Moon; the results of the State's fingerprint, hair, DNA and 

other forensic testing of evidence in the case; and the other witnesses discussed in the Order. App. 

3744~56. 

As the PCR judge correctly found, a review of the graphic Dr. Sexton's testimony concerning 

his findings clearly demonstrates that he was able to both identifY the many different blows and show 

these injuries to the jury through pictures and diagrams. When his testimony is viewed along with 

Moon's testimony, the DNA evidence and other forensic evidence discussed above, the PCR judge 

quite reasonably found that "the sentencingjury had already been presented with an overwhelmingly 

graphic and vivid picture of what had occurred at the time ofthe murders before·Ms. Cascio testified. 
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The jury was, therefore, aware of both the heinous nature, not only of the crimes, . but also of the 

defendant who committed it." App. 3756. 

As a result there is probative evidence to support the PCRjudge's conclusion that, "although 

[the] admissions testified to by Ms. Cascio are significant, they are not so strong that this Court can 

conclude that there is a reasonable probability of a different result but for the presentation of her 

testimony." App. 3756. (Citing Strickland, 466 U.S. at 695 (defendant required to prove that "there 

is a reasonable probability that ... the ·sentencer ... [can] conclude [] that the balance of aggravating 

and mitigating circumstances [do] not warrant death")~ Wiggins, 539 U.S. at 537).31 

Respondent would further note that Robertson's reliance upon Ingle v. State, 348 S.C. 467, 

560 S.E.2d 401 (2002).32 Likewise, in arguing that he was prejudiced by counsel's alleged errors, 

31 Finally there cannot be any discemable prejudice from the State's cross-examination of Cascio if Dr. 
McKee's subsequent reply testimony is considered on this issue. See App. 3067-72. The PCRjudge found that "his 
testimony presented the substance of [most], ifnot all of Ms. Cascio's testimony on cross-examination; and he 
testified that the factual infonnation provided to him by [Robertson] was virtually identical to those facts in the notes 
of Ms. Cascio. Tr. pp. 3066-67." Order, App~ 3756. Also, the PCRjudge found that any challenge to the 
admissibility of McKee's testimony about the information he received from Robertson, under Hudgins v. Moore, 337 
S.C. 333, 524 S.E.2d 105 (1999), was not properly raised in PCR because the trial judge had overruled trial 
counsel's objection, and ruled that Robertson's statements were admissible. See App. 3044~57. "Thus, the question 
of his ruling could have been raised on direct appeal and is barred in PCR. See § 17-27-20(b); Drayton, 312 SC at 9, 
430 SE2d at 520 (issue that could have been raised at trial and on direct appeal cannot be asserted in PCR 
application, absent a claim of ineffective assistance of counsel). Alternatively, the Court finds that there was no 
violation of Hudgins" and that this objection was properly overruled. Order, App. 3717 n. 45. See also App. 3756 
n.82. 

32 First, Ingle is a non-capital case; and the present allegation involves the reasonableness of counsel's 
decision to present the testimony of a forensic social worker, who could testify to matters that neither the other 
defense experts nor lay witnesses could testify. Cf. Wiggins, supra. Second, the Court held in Ingle that counsel was 
ineffective because he called a witness (A£ifty) as a defense Witness without interviewing her first to ascertain 
whether she would support petitioner's theory of the defense, and, instead, relying solely on petitioner's 
representation that .she "would admit to having intercourse with petitioner on the moming of the alleged assault" and 
preswning that her testimony would be favorable to petitioner when she was not called as a witness by the State. Id at 
471,560 S.E.2d 403. 

The Court found that petitioner was prejudiced by trial counsel's deficient perfonnance for several reasons. 
First, she was the frrst witness called in petitioner's defense, but her testimony and the State was able to "eliCit 
additional damaging testimony on cross-examination. The effect of Afiry's testimony, which totally contradicted 
petitioneris defense, was heightened by the fact that A£ify was called as petitioner's first witness." Also, this Court 
reasoned that reasonable doubt could have been established without her "denial tha~ they had sexual intercourse on 
the morning in question" because "petitioner's theory that his semen was transferred to the victim's shorts via the 
bedsheets was not implausible;" and "other evidence called into question the credibility of the victim's allegations." 
Id at 471-72,560 S.E.2d 403-04. 

Here, .however, Cascio was the last witness called; and she was a key witness in the case in mitigation, as 
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he mistakenly relies upon the Court's decisions in State v. McClure, 342 S.C. 403, 409,537 S.E.2d' 

273,275 (2000), and State v. Price, 368 S.C. 494, 629 S .E.2d 363 (2006) (another non-capital case). 

The PCR judge relied upon the proper standard set forth in Strickland. See 466 U.S. at 695 

(defendant required to prove that "there is a reasonable probability that ... the sentencer '" [can] 

conclude [] that the balance of aggravating and mitigating circumstances [do] not warrant death"). 

See also Wiggins, 539 U.S. at 537; Jones v. State, supra. 

Finally, given that the United States Supreme Court's decision in Wiggins stresses the need 

to present a capital defendant's background and family history in many cases, as well as the 

importance of utilizing a social worker when that is the only way to present this evidence, and this 

Court's decision in Council v. State, 380 S.C. 159, 670 S.E.2d 356 (2008) (finding that trial counsel 

were ineffective for not presenting an adequate sentencing phase case in mitigation),33 it cannot be 

said that Robertson was prejudiced by his attorney's decision to present Ms. Cascio's testimony. 

opposed to the witness in Ingle. Further and contrary to Ingle, counsel in the sentencing phase was seeking one juror 
to vote for life. See Wiggins, 539 U.S. at 537 ("Had the jurybeen able to place petitioner's excruciating life history 
on the mitigating side of the scale, there is a reasonable probability that at least one juror would have struck a 
different balance"). Also, counsel had interviewed her extensively before presenting her; and they had both her 
report and her notes. They were thus aware of the beneficial evidence to which she could testify and the potential for 
damaging cross-examination by the State, and they weighed these counterbalancing factors before calling her to 

testify. 
33 Counsel in Council did not present any medical evidence or other testimony describing his mental health 

issues or that several of his immediate family members suffered from mental illness. Counsel also failed to present 
evidence that: Council's father was an extremely violent alcoholic, who was divorced by his mother on the ground of 
physical cruelty; he and his siblings resided in bad neighborhoods; lived in poverty, and often lived in homes without 
running water or indoor plumbing; he "and his siblings were neglected by their parents and, as a result, on one 
occasion [he) suffered severe burns while trying to cook without supervision;" Council had a significant drop in his 
LQ. between the ages of seven and ten which may have been the result of a head injury or the onset of mental illness; 
that he began getting into trouble at the age often years most likely as the result of his violent family environment 
and negative influence of his siblings; his immediate family members had been diagnosed with mental illnesses such 
as schizophrenia, schizoid, bipolar disorder, depression, and borderline personality disorder; he had learning 
disabilities; DJJ caseworkers recognized hiss emotional and mental problems; he began using drugs and alcohol at 
sixteen years old; he attempted suicide in his twenties; he had a borderline LQ. and frontal lobe brain dysfunction; 
and the onset of his current diagnosis of schizophrenia may have begun in early adolescence or childhood. Id at 177, 
670 S.E.2d at 3'65. 
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CONCLUSION 

Based upon the foregoing reasons, Respondent respectfully submits that this Court should 

deny certiorari. 

July 15, 2009. 

Respectfully submitted, 

HENRY D. McMASTER 
Attorney General 
JOHN W. McINTOSH 
Chief Deputy Attorney General 

DONALD J. ZELENKA 
Assistant Deputy Attorney General 

WILLIAM EDGAR SALTER, III 
Senior Assistant Attorney General 

P. O. Box 11549 
Columbia, South Carolina 29211 
(803) 734-6305 

KEVIN S. BRACKETT 
Solicitor, Sixteenth Judicial Circuit 

1675-1A YorkHwy. 
York, South Carolina 29745-7422 
(803) 628-3020 

BY:, ____ ·~~,~l~~~=-_=----~ 
WILLlA EDGAR SAL , III 

ATTORN YS FOR RESPONDENT 
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STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

Appeal From York County 
Honorable John C. Few, Circuit Court Judge 

JAMES D. ROBERTSON, 

Petitioner, 
v. 

THE STATE, 

Respondent. 

I, William Edgar Salter, III, counsel for the Respondent, certify that I have served the within 
Return to Petition for Writ of Certior~ on Petitioner by depositing two (2) copies ofthe same in the 
United States mail, postage prepaid, addressed to his attorney of record, Joseph L. Savitz, III, Esq., 
SCCID, Division of Appellate Defense, P.O. Box 11589, Columbia,SC 29211-1589: 

. I further certify that all parties required by Rule to be served have been served~ 

This 15th day of July, 2009. 

Offi of Attorney General 
P. O. Box 11549 
Columbia, South Carolina- 29211 
(803) 734-6305 
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October 6, 2010 

Chief Appellate Defender Joseph L. Savitz, III . 
South Carolina Conunission on Indigent Defense 
POBox 11589 
Columbia; SC29211 . 

Re: Robertson, James D. v. State 

Dear Counsel: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 29211 

(803) 734-1080 

FAX (803) 734-1499 

-----------: - -. ""'-

------------. 

The Court has issued the following Order on your Petition for a Writ of Certiorari 
in the above entitled matter: 

"Petition for Writ of 
Certiorari Denied. 

October 6, 2010." 

sf Jean H. Toal C.J. 
F or the Court 

The remittitur will be sent to the lower court as provided by Rule 221 (b) of the 
South Carolina App~llate Court Rules. 

Very truly yours, 

~~ 
CLERK 

DESfdmh 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF SOUTH CAROLINA 

JAMES D. ROBERTSON, 
Petitioner, 

Page 1 of 7 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 6: 1 O-mc-OO158-SB-BIDI 

JON OZMINT, Commissioner, 
South Carolina Dept. of Corrections, 

Respondent. 

-------------------------) 
·MOTION TO STAY PROCEEDINGS PENDING 
EXHAUSTION OF STATE REMEDIES 

Petitioner, James D. Robertson, by and through undersigned counsel, and pursuant to 28 

U.S.C. § 2254(b) and (c),Rhinesv. Weber, 544 U.S. 269 (2005), Pace v. DiGuglielmo, 544 U.S.408 

(2005), and other applicable law, respectfully moves this Court to enter an order staying the above-

captioned habeas corpus proceeding and holding it in abeyance pending the exhaustion of state 

remedies. The circumstances and legal principles relevant to this request are set forth below. 

I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND. 

Robertson was convicted and sentenced to death in the Yark County, South Carolina Court 

of General Sessions in March, 1999. Following the dismissal of his direct appeal, Robertson sought 

post-conviction relief (PCR) pursuant to S.C. Code § 17-27-160, which requires appointment of 

qualified counsel to assist indigent death row prisoners in the identification, development and 

litigation of challenges to their convictions and sentences. In September 2005, the York County 

Court of Common Pleas appointed Michael L. Brown and Thomas Matlock, both of the local bar, 

to represent Robertson. The record available to undersigned counsel contains no indication that 

1 
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either attorney met the statutory criteria for appointment as qualified PCR counsel in a capital case. 

In March 2006, approximately six months after their appointment, counsel filed a PCR 

application on Robertson's behalf. The sum total ofthe allegations contained in the application was 

"Ineffective assistance of counsel- specifics to be amended later:" App. 3246. By the time ofthe 

January 29-31,2006, evidentiary hearing, no amended application had been filed. In response to 

questioning by the PCR judge about the claims they intended to pursue at the hearing, counsel 

identified approximately.a dozen theories under which trial counsel assertedly had been ineffective. 

App~ 3268-73. At the evidentiary hearing, counsel called three witnesses: Robertson, trial attorney 

James Hancock, and trial attorney James Boyd. 

Consistent" with the limited presentation before the PCR court, the records reviewed by 

undersigned counsel indicate that Robertson's PCR attorneys did not perform an independent 

investigation to determine the existence of claims for reliefbased on evidence not contained within 

the record generated at trial. See ABA Guidelines for the Appointment and Performance of Counsel 

in Death Penalty Cases 10.15.1 and Commentary, reported in 31 HOFSTRA L. REv. 913, 1085-86 

(2003) ("[C]olIateral counsel cannot rely on the previously compiled record but must conduct a 

thorough, independent investigation in accordance with Guideline 10.7."). Additionally, as set forth 

more fully in Grounds V through XI ofthe Petition for Writ of Habeas Corpus filed with this Court, 

PCR counsel overlooked at least seven (7) colorable challenges to Robertson's convictions and 

sentences that were apparent from the trial record. See Commentary to ABA Guideline 10.15.1,31 

HOFSTRA L. REv. at 1086 ("[C]ollateral counsel has a duty in accordance with Guideline 1 0.8 to 

raise and preserve all arguably meritorious issues."). 

The seven claims for relief overlooked by state PCR counsel and alleged in Grounds V 

2 

.3814 



3815 
6:10-mc-00158-SB -BHH Date Filed 01/07/11 Entry Number 21 Page 3 of 7 

through XI of Robertson's habeas corpus petition are also the subject of a new application for state 

post-conviction relief filed contemporaneously with this motion in the York County Court of 

Common Pleas. Because state court review ofthose claims must be completed before merits review 

by this Court can become permissible, and because a grant of state post-conviction relief on one or 

more of them would obviate the need for a full adjudication by this Court, a stay of Rohertson's 

federal habeas proceedings is necessary. 

n. RELEVANT LEGAL PRINCIPLES AND DISCUSSION. 

It has long been settled law that a federal district court may not adjudicate a "mixed" habeas 

corpus petition, i.e., one containing both exhausted and unexhausted claims. See 28 U.S.C. § 

2254(b) & (c); Rose v. Lundy, 455 U.S. 509,522 (1982) (establishing "total exhaustion rule"). Prior 

to the Anti-Terrorism and Effective Death Penalty Act (AEDPA), mixed petitions were typically 

subject to dismissat"without prejudice, which allowed the prisoner to present any unexhausted claims 

to the relevant state courts, and then, if necessary, to return to federal court with a new federal 

petition once full exhaustion had been achieved. See, e.g., Stewart v. Martinez- Villareal, 523 U.S. 

637,644-45 (1998). 

After AEDPA took effect, however, the one-year limitations period prescribed by 28 U.S.C. 

§ 2244(d) added new and severe consequences to the traditional dismissal-without-prejudice 

procedure. This was so because, although § 2244( d)(2) provides for tolling ofthe limitations period 

pending resolution of state post-conviction procedures, it does not permit tolling during the pendency 

ofamixed federal petition. See Duncan v. Walker, 533 U.S. 167, 172 (2001). As a result, the time 

a federal court spent determining that a petition was mixed, and therefore subject to dismissal, was 

counted against the prisoner's one-year limitations period, and a subsequent dismissal ostensibly to 
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facilitate exhaustion could - and in many cases did - result in an instant and permanent termination 

of the prisoner's ability ever to secure federal habeas review. See, e.g., Plilerv. Ford, 542 U.S. 225, 

238 (2004) (Breyer, J. dissenting) ("after Duncan, the dismissal of [a mixed] petition will not simply 

give state courts a chance to consider the unexhausted issues ... ; it often also means the permanent 

end of any federal habeas review"). ., 

In Rhinesv. Weber, 544 U.S. 269 (2005), the Supreme Court "recognize[ d] the grayity of this 

problem and the difficulty it ... posed for petitioners and federal district courts alike." Rhines, 544 

U.S. at 275. The Court responded by endorsing the use of stay and abeyance procedure,under which 

a federal district court, rather than dismissing a mixed petition, orders that proceedings on the 

petition be stayed and held in abeyance pending the exhaustion of previously unexhausted claims. 

Pursuant to Rhines, a stay should be granted where (1) ''there was good cause for the petitioner's 

failure to exhaust his claims" in a prior state court proceeding; (2) the unexhausted claims are not 

"plainlymeritless"; and (3) "there is no indication that the petitioner engaged in intentionally dilatory 

litigation tactics." Id. at 276. Where these criteria are satisfied, "it likely would be an abuse of 

discretion for a district court to deny a stay and to dismiss a mixed petition .... " Id. at 278. As 

discussed below, the circumstances presented by this case warrant a stay under Rhines. 

A. . Good cause. 

While the Supreme Court has yet to precisely define "good cause" as that term is used in 

Rhines, it has suggested the requirement is not a particularly demanding one.· See Pace. v. 

DiGuglielmo, 544 U.S. 408, 416 (2005) ("A petitioner's reasonable confusion about whether a state 

filing would be timely will ordinarily constitute 'good cause' for him to file in federal court."). In 

this case, Robertson's failure to exhaust the claims alleged in Grounds V through XI of his federal 

4 
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habeas petition was a direct result of his dependence upon the competence and judgment of the 

lawyers appointed to represent him in his first state post-conviction relief proceedings. As described 

above, state law required that appointed counsel possess a modest level of knowledge and 

experience, and established professional norms required, at a minimum, that they conduct an 

adequate investigation and raise all colorable claims. As ithapperied, however, Robertson's counsel 

did not meet the qualifications for appointment, and they unquestionably failed to carry out their 

obligation to identify and pursue viable claims for post-conviction relief that were apparent from the 

face of the trial record. For his own part, Robertson - who lacks formal legal training and is 

mentally ill - could riot have recognized what his appointed lawyers were missing. Under these 

circumstances, Robertson's ig~lOrance and good faith reliance upon counsel are easily equivalent to 

the "reasonable confusion" over the timeliness of a state court filing deemed sufficient to constitute 

"good cause" in Pace. 

B. Grounds V through XI are not "plainly meritless." 

Grounds V through XI are set forth at pages 18-25 of the petition and Robertson will not 

burden the Court by repeating them here. Each of them alleges the existence of a constitutional 

violation affecting the reliability and fairness of Robertson 'scapital trial. Whether anyone or more 

of them will ultimately be determined by the state courts or this Court to require a grant of relief 

remains to be seen. For purposes of determining Robertson's entitlement to a stay under Rhines, 

however, it cannot be said that any of the claims alleged in Grounds V through XI are "plainly 

meritless."[ 

lIn Rhines, the Supreme Court followed its articulation ofthe "plainly meritless" criterion 
with a "e!" citation to 28 U.S.C. § 2254(b )(2), which permits a federal court to deny relief on an 
unexhausted claim. While the Supreme Court has yet to address the circumstances under which it 

5 



6:10-mc-00158-SB -BHH Date Filed 01/07/11 Entry Number 21 Page 6 of7 

C. "[I]ntentionally dilatory litigation tactics." 

The record of state court proceedings in Robertson's case contains no hint of intentionally 

dilatory· litigation tactics. Robertson has no history of stalling or otherwise attempting to 

manufacture delay, and the state peR action for which he seeks a stay of these federal habeas 

proceedings has already been filed. Thus, entry of a stay would do no more than to permit that action 

to be considered and ruled upon in due course b~ the state courts. 

" \ 

may be appropriate for a federal habeas court to exercise this authority, several lower federal courts 
have made clear that it is to be used only where a claim has absolutely no hope of prevailing. See, 
e.g., Goines v. Walker, 54 F.Supp.2d 153, 155-56 (B.D.N.Y. 1999) (declining to deny relief on 
unexhausted claim under § 2254(b )(2) because claim was "not patently frivolous"); Gaylor v. 
Harrelson, 962 F.Supp. 1498, 1500 (N.D.Ga. 1997) (explaining with regard to § 2254(b )(2) that, if 
initial review of a mixed petition "arouses the slightest suspicion that the [unexhausted] claims have 
merit, dismissal without prejudice is appropriate to allow the State court an opportunity to consider 
the claims"). 

6 
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llI. CONCLUSION. 

Robertson is entitled to have the South Carolina state courts consider and resolve the claims 

alleged in Grounds V through XI in the first instance. Permitting him to pursue that review now, by 

following the stay and abeyance procedure endorsed by the Supreme Court in Rhines, would. in no 

way prejudice the State or result in an unjust windfall to Robertson. Because Robertson satisfies 

each ofthe criteria for a stay articulated by the Supreme Court in Rhines, "it likely would be an abuse 

of discretion ... to deny a stay .... " Id at 278. 

January 7,2011. 

Respectfully submitted, 

JOHN H. BLUME 
KEIR M. WEYBLE 
Cornell Law School 
Myron Taylor Hall 
Ithaca, NY 14853 
(607) 255-3805 

EMILY C. PAAVOLA 
Death Penalty Resource & Defense Center 
P.O. Box 11311 
Columbia, SC 29211 
(803) 765-1044 

By: slKeir M. Weyble 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF SOUTH CAROLINA 

JAMES D. ROBERTSON ) 

Page 1 of 27 

Petitioner,·· ). CIVIL ACTION NO.8: 11-cv-00063-SB-BHH 
) 

v. ) 
) 

JON OZMINT, Conurussioner, ) 
South Carolina Department of Corrections ) 

. Respondent. ) 

----------------------------) 

L (a) 

PETITlON FOR WRIT OF HABEAS CORPUS 
BY A PERSON IN STATE CUSTODY (VERIFIED) 

James D. Robertson was convicted and sentencedjn the York County Court of 
General Sessions in South Carolina. 

(b) York County Case Nos. 98-GS-46-1020, 98-GS-46-1021, 98-GS-46-1022 and 
98-GS-46-1023 . 

2. Petitioner was convicted on March 20, 1999, and sentenced on March 26, 1999. 

3. Petitioner was sentenced to death. 

4. Petitioner was convicted of more than one crime. 

5. Petitioner was convicted of two counts of murder and sentenced to death on each count. 

6. 

Petitioner was convicted of fmancial card transaction fraud and sentenced to one year 
concurrent. 

Petitioner was convicted of armed robbery and sentenced to thirty years concurrent. 

(a) Petitioner pled notguilty. 

(b) Not applicable. 

(c) Petitioner was tried by ajury. 

7. Petitioner did no~ testify at a pre-trial hearing, trial, or post-trial hearing. 

8. Petitioner appealed his convictions and sentences. 

'. 
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9. (a) Petitioner appealed directly the Supreme Court of South Carolina. 

(b) Unknown. 

(c) The South Carolina Supreme Court dismissed the appeal. 

(d) The order dismissing petitioner's appeal was entered on June 3,2005. 

(e) Not applicable. 

(t) Petitioner raised the following grounds in his direct appeal: 

1. Whether the court erred by forcing appellant to submit to a state-
sponsored psychological evaluation solely for the purpose of obtaining 
evidence to be used against him at sentencing, since neither competency to 
stand. trial, guilty but mentally ill nor insanity were ever at issue in the 

case. 

2. Whether the court erred by refusing to instruct the jury at sentencing that 
voluntary intoxication could be considered mitigating. 

3. Whether the court erred by refusing to select an unbiased jury from 
another county, given the notoriety of the case and community sentiment 

against appellant. 

4. Whether the court erred in denying three separate motions for a directed 
verdict based on insufficient evidence and the State's failure to meet the 
burden of proof as to the first element of corpus delecti of murder at the 

conclusion of the state's case. 

5. Whether the court erred in denying the jury's request to take notes while 
being recharged as to the law during guilt phase deliberations. 

6. Whether the court erred in revealing the location where the jurors were 
sequestered, therepy denying appellant his constitutional right to a fair and 

impartial jury. 

7. Whether the court erred in not allowing the defense to define "life 
imprisonment" as it appears in the state statute to potential jurors during 
voir dire, thereby denying appellant a fair and impartial jury. 

-
8. Whether the court erred in sentencing appellant to death. 

(g) Petitioner did not seek further review by a higher state court because no such 

higher state court exists. 

2 
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(h) Petitioner did not file a petition for certiorari in the United States Supreme Court. 

10. Other than the direct appeal, petitioner has sought nelief through two applications for 
post-conviction relief in the state courts of South Carolina. 

11. (a) (1) Petitioner filed an application for post-conviction relief in the York 
County Court of Common Pleas. . . 

(2) York County Court of Common Pleas case number 06-CP-46-00532. 

(3) . An application for post-conviction relief was filed on March 1, 2006. 

(4) Petitioner sought post-conviction relief through filing an application for 
post-conviction relief. . 

(5) Petitioner raised the following grounds in his first application for post­
conviction relief: 

1. Ineffective assistance of counsel due to trial counsel's failure to 
call Dr. Hayne McMeekin to testify at trial and failure to develop 
evidence that Dr. McMeekin over-prescribed Ritalin to the 

. Robertson family; . 

2. Ineffective assistance of counsel due to trial counsel's failure to 
call Chip Robertson to testify at trial. 

3. Ineffective assistance of counsel due to trial counsel's failure to 
advise petitioner to plead guilty but mentally ill or request that the 
trial judge submit a guilty but mentally ill verdict for the jury's 
consideration. 

. 4. Ineffective assistance of counsel due to trial counsel's failure to 
spend an adequate amount of time with petitioner to prepare for 
trial. . 

5. Ineffective assistance of counsel due to trial counsel's failure to 
pursue a plea bargain offered by the prosecution. 

6.. Ineffective assistance' of counsel due to trial counsel advising 
petitioner not to testify and not permitting petitioner to make his . 
own decision to testify. 

7. Ineffective assistance of counsel due to trial counsel's failure to 
present adequate evidenc;e of petitioner's adaptability to 
confinement 
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(b) 

8. Ineffective assistance of counsel due to trial counsel's failure to 
impeach the State's witness, Meredith Moon, with a statement she 
made that she would "keep quiet" about the murders in exchange 

for $50,000. 

9. Ineffective assistance of counsel due to trial counsel's failure to 
move to dismiss a juror ... 

10. Ineffective assistance of counsel due to trial counsel's failure to 
adequately advise petitioner before he was evaluated by the State's· 
expert, Dr. Geoffrey McKee ... 

11. Ineffective assistance of counsel due to trial counsel's failure to 
introduce sufficient mental health evidence about the Robertson 

family. 

12. Ineffective assistance of counset due to trial counsel's advice to 
petitioner that anything he revealed to their expert Ms. Toni Cascio 
_ including theretofore undisclosed details about the crimes - was 
privileged against discovery by the state; trial counsel's failure to 
object to disclosure of Ms. Cascio's notes to the State; and trial· 
counsel's decision to call Ms.· Cascio to testify under these 

circumstances. 

(6) Petitioner received an evidentiary hearing on his first application for post­

conviction relief. 

(7) & (8) The first application for post-conviction relief was denied on 

March 24, 2008. 

(1) Petitioner filed a second application for post-conviction relief in the York 
County Court of Common Pleas. 

(2) Unknown. 

(3) .The second application for post-conviction relief was filed on January 6, 

2011. 

(4) Petitioner sought post-conviction relief through filing an application for 

post-conviction relief. 

(5) Petitioner raised the following grounds in his second application for post.; 

conviction relief: . 

1. Applicant's Sixth and Fourteenth Amendment right to a fair jury 
trial was violated by the solicitor's improper and prejudicial 
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. closing argument during the guilt-or-innocence phase of the trial 
during which the solicitor argued that the jury should not deliberate 
when determining whether the state had proven Applicant's guilt 
beyond a reaSonable doubt. (Appendix p; 1916).1 Applicant was 
further denied the right to effective assistance of counsel -
guaranteed by the Sixth and Fourteenth Amendments to the United 
States Constitution and by Article I, §§ 3 and 14 of the South 
Carolina constitution - when trial counsel failed to object to this 
argument. Trial counsel's performance was both unreasonable and 
prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984). 

2. Applicant's rights under the Sixth Amendment's Confrontation 
Clause and the Due Process Clause Of the Fourteenth Amendment 
were violated by the state's introduction of a list of Applicant's 
prison infractions during the sentencing phase of his capital trial. 
Applicant's trial counsel unreasonably failed to object arid preserve 
for appellate review the federal constitutional issues related to the 
state's introduction of this list, in yiolation of Applicant's right to 
effective assistance of counsel, guaranteed by the Sixth and· 
Fourteenth Amendments to the United States Constitution and by 
Article I, §§ 3 and 14 of the South Carolina constitution. See 
Strickland v. Washington, 466 U.S. 668 (1984). 

3. Applicant was denied the right to effective assistance of counsel­
guaranteed by the Sixth and Fourteenth Amendments to the United 
States Constitution and by Article I, §§ 3 and 14 of the South 
Carolina constitution - during the sentencing phase of his capital 
trial when trial counsel failed to object to the state eliciting 
testimony that one of the victims, Terry Robertson, would have 
been mortified by the testimony introduced about her by defense 
witnesses in court. Counsel further failed to develop and introduce 
evidence that the victims were opposed to capital punishment and 
would not have wanted their son to be sentenced to death. 
Counsel's failures were unreasonable and prejudicial. See 
Strickland v. Washington, 466 U.S. 668 (1984). 

4. Applicant's Sixth, Eighth and Fourteenth Amendment rights were 
violated by the solicitor's improper closing argument during the 
sentencing phase of Applicant's capital trial during which the 
solicitor argued that that the defense's mitigation presentation was 
equivalent to raping the victim in the courtroom. ("You know,Ms .. 
Cascio talked about Terry being sexually abused. Terry has been 
raped. She was raped in this courtroom when they take· her 

1 This petition references the Appendix submitted with . the petition for writ of certiorari 
following the denial of petitioner's first application for post-conviction relief . 

.c; 
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through this based on his actions.") (Appendix p. 3144). Applicant 
was further . denied the right to effective~ssistance of counsel -
guaranteed by the Sixth and Fourteenth Amendments to the United 
States Constitution· and by Article I, §§ 3 and 14 of the South· 
Carolina constitution - wh~n trial counsel failed to object to this 
argument. Trial.counsel's performanC:~ was both unreasonable and 
prejudiCial. See Strickland v. Washington, 466 U.S. 668 (1984). 

. . . 
5. Applicant's Sixth, Eighth and Fourteenth Amendment rights were 

violated by the trial court's error in failing to strike a panel of 
. potential jurors. who vioiated the trial court's instructions and 

discussed news. stories about the case· while waiting to be 
questioned on individual voir dire. Appendix p. 425 & 1283. 
Applicant was further denied the right to effective assistance of 
appellate counsel. - guaranteed by the Sixth and Fourteenth 
Amendments to the United States Constitution and by Article I, §§ 

,3 and 14 of the South Carolina constitution -when appellate· 
counsel failed to raise this issue on appeal. Appellate counsel's 
performance was both unreasonable and prejudicial. See 
Strickland v. Washington, 466 U.S. 668 (1984). 

6. Applicant was denied the right to effective assistance of appellate 
counsel - guaranteed by the Sixth and Fourteenth Amendments to 
the United States Constitution and by Article I, §§ 3 and 14 of the 
South Carolina coristitution - when appellate counsel failed to the 
raise the issue whether the· trial court erred by denying the 
defense's motion to specifically define mitigating circumstances 
and to question potential jurors about specific mitigating 
circumstances, where several potential jurors indicated that they 
did not understand what mitigating circumstances were even after· 
hearing the general legal defirution. (Appendix pp. 193-96). 
Appellate counsel's performance was both unreasonable and 
prejudicial. See Strickland v. Washington, 466 U.S. 668 (1984). 

7. Applicant was denied the right to effective assistance of appellate 
counsel- guaranteed by the Sixth and Fourteenth Amendments to 
the United States Constitution and by Article I, §§ 3 and 14 of the 
South Carolina constitution - when appellate counsel failed to the 
raise the issue whether the trial court erred by denying the 
defense's motion to limit the State's presentation of victim impact 
evidence·· to testimony from· immediate family members. 
(Appendix pp. 1985-98). Appellate counsel's performance was 
both unreasonable and prejudicial. See Strickland v. Washington, 
466 U.S. 668 (1984); . 

6 
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(6) Petitioner has not yet received an evidentiary hearing on his second 
. application for post-conviction relief. His application remains pending. 

(7) Not applicable. Petitioner's second application for post-conviCtion relief 
is pending in the York County Court of Common· Pleas. 

(8) Not applicable. Petitioner's second application for post-conviction relief 
is pending in the York County Court of Common Pleas. 

(c) Petitioner has not filed a third application for post-conviction relief . 

. (d)&(e) (1) Petitioner appealed·the denial of his first application for post­
conviction relief to the South Carolina Supreme Court. 

(2) Petitioner has not filed an appeal regarding his second application 
for post-conviction relief because that application is currently 
pending pre-hearing in the York County Court of Common Pleas. 

(3) . Petitioner has not filed a third application for post-conviction 
relief. 

12. GROUNDS FOR FEDERAL HABEAS CORPUS RELIEF. 

Grounds Exhausted on Direct Appeal2 

I. PETITIONER'S RIGHT TO A FAIR AND IMPARTIAL JURY TRIAL, GUARANTEED BY 

THE DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT AND THE SIXTH 

AMENDMENT TO THE UNITED STATES CONSTITUTION, WAS VIOLATED BY THE 

TRIAL COURT'S FAILURE TO SELECT A JURY FROM ANOTHER COUNTY. 

A. Supporting Facts .. 

i. Background.3 

In March 1999, Petitioner stood trial in York County, before Judge Johne. Hayes, III, and a 

.. jury, on indictments charging him with ·the murder of his parents, Terry apd Earl Robertson, as well 

2 The procedural history and exhaustion infonnation required by sub-parts (b), (c), (d), and (e) of 
question 12 of the model form for § 2254 petitions contained· in the Appendix of Fonns 
accompanying the Rules Governing Section 2254 Cases, as it relates to Grounds l through III is 
given in the subsections following the allegations supporting Ground IlL . 
3 This subsection contaihs general background information relevant to all of petitioner's grounds 
for relief .. 
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as arelated anned robbery and credit card fraud. The Robertsons were beaten to death the morning 

of November 25, 1997. 

The State sought the death penalty, relying on five statutory aggravating circumstances: (1) 

the murders were committed during anned robbery; (2) the murders were committed during larceny 

involving the use of a deadly weapon; (3) the murders involved physical torture; (4) the murders 

. were committed for money; and (5) two people were murdered pursuant to one scheme.· S.C. Code 

Section J6-3-20(C)(a). 

Earl Robertson was an executive at Springs Industries: The State asserted that Petitioner 

killed his parents so that he and his younger brother,Chip, would inherit their money before their 

father could invest.it in a golf course he hoped to build after retiring. Petitioner talked with Chip 

twice on the telephone before the homicides and was arrested outside his brother's Philadelphia 

apartment later that day. 

Terry Robertson was beaten to death with a hammer as she lay in bed. Earl Robertson was 

attacked with the hammer and a baseball bat as he got out of the shower. Petitioner's accomplice, 

Meredith Moon, was the State's key witness. She and Petitioner were arrested in Philadelphia 

before they could meet up with Chip. The defense rested without presenting any evidence during 

the guilt-or-innocence phase. The jury found Petitioner guilty as charged. 

At·sentencing, the State introduced a substantial amount of victim impact evidence, as well 

as .evidence of Petitioner's misbehavior in the years leading up to the homicides. Petitioner was 

involuntarily committed to the State Hospital in 1995 because of growing concern that he would 

hann himself or others, particularly his mother. He once told a roommate he wanted to kill his 

parents because "[t]hey have made my life a living hell." The defense introduced evide:t;lce that 

Petitioner's psychological problems were exacerbated by his consumption of amphetamines before 

8 
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the homicides. A neurologist testified that Petitioner was "out of control" at the time of the crimes. 

A neuropsychologist stressed that the crimes were the product of a dysfunctional brain . 

. At the conclusion of sentendng, the trial judge refused a defense request to instruct the jury 

that "[ e ]vidence 'of voluntary intoxication is a proper matter for consideration' ... and mitigation of 

punishinent." (He had previously charged the jurY that "voluntary intoxiGation is never an excuse 

for ... a crime" in his guilt-or-innocence phase instructions.) . 

ill addition to the five statutory aggravators previously listed, thejudgeinstructed the jury on 

four statutory initigating circumstances: (1) Petitioner had no prior convictions involving the use of 

violence against another person; (2) the murders' were committed while Petitioner was tinder the 

influence of mental or emotional disturbance; (3) Petitioner's capacity to appreciate the criminality 

of his conduct or to conform his conduct to the requirements of law was substantially impaired; and 

(4) Petitioner's age and mentality at the time of the crimes. s.c. Code Section 16-3-20(C)(b). 

The jury deliberated for just over three hours and thirty minutes, then sentenced Petitioner to 

death for both murders after finding all five aggravators alleged by the State. 

ii. Specific Facts Relevant to Ground One. 

Before jury selection began for Petitioner's capital trial, his trial counsel moved to select 

a jury from another county, noting that the case had been the subject of intense media scrutiny 

and widespread community gossip. Appendix p. 186. The trial judge acknowledged that the case 

. had been the focus of substantial media and public attention, specifically saying that the case had 

received a great deal of "notoriety." The Robertson family was wealthy and prominent in the 

community. The case was highly publicized.. Television cameras and newspaper reporters were 

in the courtroom to cover the trial.· The trial, court initi(;llly ruled that it would take the defense 
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motion under advisement and decide the motion after the individual voir dire process was 

complete. 

Of the 61 potential jurors questioned about the subject of pretrial publicity, 44 indicated 

that they had. prior knowledge of Petitioner's case and 8 of those 44 were ultimately seated on his 

jury. The overwhelming majority of potential jurors knew at least one person on the witness list· 

for either the State or the defense. The solicitor noted that York County is a small community, 

such that "[i]t's impossible. ' .. to fmd people who don't know other people." The public in this 

small community had strong opinions about the case and definite expectations . abou~ the 

outcome.· One of the potential jurorS, .Steven Samios, initially told the court that he had "never 

heard anything about the case before at all." But that evening, after the trial court determined 

that Samios was qualified as a potential juror, he stopped at a bar and grill and let slip that he 

might 1;le selected for Petitioner's jury. Samios recounted the other patrons' reactions: 

[E]verybody seemed to know what the case was. It's not a secret, I 
found that out . .. . [1]t was a pretty big, well-publicized case . . . 
(a ]nd it seems like everybody pretty much has their mind made up 
on certain decisions. That kind of makes me feel uneasy about it. 

Appendixp.1284-85. Sarnios then asked to be excused from jury service due to the pressure of 

community sentiment:. 

It kind of made me feel a little bit different, now knowing that· 
. somebody knows that I'm here. And I live in the community ... I 
think it would change my point of view a little bit. . 

The trial court allowed Samios to be excused. The defense renewed its motion to select an 

unbiased jury from a different county due to the notoriety of the case and the community 

sentiment against Petitioner. Appendix p. 1273. The trial coUrt denied the motion. 

In certain circumstances, particularly those involving a combination of pretrial publicity 

and strong public sentiment, juror bias may be expected as a matter of human nature and 

10 
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common sense. Rideau v. Louisiana, 373 U.S. 723 (1963). A potential juror's general assertion' 

that he or she.can be fair and impartial is insufficient to gUard against potential bias .. See, e.g., 
'.' . ' . . ' . 

. Morgan v. Illinois, 504 U.S.719, 735 ("as to general questions of faimes~ and impartiality, ... 

jurors could in all· truth and .candor respond. affirmatively, personally confident that such 

. dogmatic views are faIr and impartial, while leaving the specific concern unprobed"). The 

United States Supreme Court has held that "[ d]ue process means a jury capable and willing to 

decide the case solely on .the evidence. before it, and a judge ever watchful to prevent prejudicial 

occurrences." Smith v. Phillips, 455 U.S. 209, 217 (1982)~ Here, the trial court erred by failing 

to take into account the combination of both pretrial publicity and public sentiment, including 

. community expectations about the case. Thus, Petitioner's right to a fair trial before an.unbiased 

jury was violated. 

. II. PETITIONER'S SENTENCE VIOLATES THE DUE PROCESS CLAUSE OF THE 

FOURTEENTH AMENDMENT AND THE FIFTH AND SIXTH AMENDMENTS TO THE 

UNITED STATES CONSTITUTION BECAUSE PETITIONER WAS FORCED TO SUBMIT 

TO A STATE-SPONSORED PSYCHOLOGICAL EVALUATION FOR THE SOLE PURPOSE 

OF OBTAINING EVIDENCE TO BE USED AGAINST HIM AT SENTENCING AND TO 

WAIVE HIS RIGHT TO COUNSEL FOR PURPOSES OF THAT EVALUA nON. 

A. Supporting Facts. 

Prior to trial, the state moved to have Petitioner evaluated by its own psychologist solely 

for the purpose of obtaining evidence to use against him at sentencing; even though neither 

competency to stand trial, guilty but mentally ill, nor insanity were at issue. Appendix p. 98 . 

. The defense objected to an evaluation under these circumstances. Appendix p. 103. The State 

.argUed that the trial court should order Petitioner to submit to the state-sponsored evaluation or 

forgo presenting mental health testimony from his own experts at sentencing. Appendix p. 105 .. 

107. In a written order, the trial court ruled in favor 6fthe State: . 

11 
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Fundamental fairness dictates· that the state be afforded the 
opportunity to verify or rebut evidence presented by the defense 
through expert testimony regarding the defendant's mental status. 
Adequate rebuttal caimot be had without an independent 
examination.· ... An· independent psychiatric examination under' 
these circumstances is warranted and is a distinct aid in the 
determination and the administration of justice, in order to confirm . 
a claim of mental illness, discover fraudulent claims, or to rebut 
psychiatric testimony which can .only reasonably be accomplished 
by the presentation of expert testimony; It is therefore, under the' 
circumstances of this case, within the inherent power of this' court 
to requite an independent psychiatric evaluation of the defendant, 
where he may offer such evidence in this case .. 

The defense·moved for reconsideration of this order. The trial court ordered briefmg, took the 

matter under advisement, and issued a second order denying the defense motion for 

reconsideration. The trial court further ruled that Petitioner did not have a right for his counsel.to 

be present during the state-sponsored evaluation. 

Petitioner submitted to the ev.aluation shortly before the start of his trial. Dr. Geoffrey 

McKee performed tests and conducted two "clinical interviews." At sentencing, Petitioner. 

offered expert testimony that his behavior at the time of the homicides was not the product of 

rational thought, but of a synergistic combination of inherited mental illness and amphetamine 

abuse. A neurologist testified that Petitioner was "out of control."· A neuropsychologist 

explained the genetic and biological basis of Petitioner's mental illness. 

The defense renewed its objection to the testimony of Dr. McKee when the state called 

him in reply. The trial court overruled the objection, and Dr. McKee testified that Petitioner's 

mania was in "full remission" at the time of the crimes; that Petitioner had "features of 

borderline antisocial personality traits;" and that Petitioner had confessed in detail to Dr, McKee 

that he had killed is parents. The trial court erred in ordering Petitioner to submit to the state-

sponsored evaluation or forgo his mitigation presentation and in admitting Dr. McKee's 

12 
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testimony at trial. These circwnstances violated Petitioner's Fifth Amendment privilege against 

self-incrimination and his. Sixth Amendment right to counsel. Estelle v. Smith, 451 U.S; 454 

(1981); Powellv. Texas, 492 U.S. 680 (1989). 

III. PETITIONER'S SENTENCE VIOLATES. THE DUE PROCESS CLAUSE OF THE 
FOURTEENTH AMENDMENT AND THE EIGHTH AMENDMENT. TO THE UNITED 

STATES CONSTITUTION BECAUSE THE TRIAL. COURT FAILED TO INSTRUCT THE 
JURY AT SENTENCING THAT VOLUNTARY INTOXICATION COUL.D BE CONSIDERED 
MITIGATING. 

A. Supporting Facts .. 

During voir dire, the trial court would not allow the defense to ask prospective jurors 

whether they would be able to consider intoxication as a mitigatIng circumstance. At the guilt-

or-innocence phase of Petitioner's trial, the State requested that the court instruct the jury that 

voluntary intoxication could not be considered in determining Petitioner's guilt. The trial court 

charged the jury as follows: 

[V]oluntary intoxication is never an excuse for, or a defense to, a 
crime ... A person who voluntarily renders themselves intoxicated 
is no less responsible for their acts while they are in such a 
condition. If one voluntarily is under the influence of drugs and 
becomes intoxicated to whatever degree, and if while in that 
condition the person commits an act that would be a crime ifit had 
been committed by a sober person, the fact of intoxication would 
not relieve the intoxicated person from responsibility. 

At sentencing, the defense introduced evidence that Petitioner has snorted 250 mg. of 

Ritalin in the hours leading up to the killings which, c()mbined with his mania, rendered him "out 

of control" at the time. The defense moved that the trial court instruct the jury that "[ e ]vidence 

of voluntary intoxication is a proper matter for consideration· by the jury in mitigation of 

punishment." Appendix p. 3097. Trial counsel argued that this instruction was necessary 

because the jury had previously been told that they could not· consider voluntary intoxication 

during the guilt-or-innocence phase. Thus, without a specific instruction, the jurors would not 
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know that they were pelmitted to consider this mitigating circumstance. The trial judge denied' 

the motion, stating that he did not believe that voluntary intoxication was a mitigating 

circumstance: 

Getting drunk and killing somebody, I don't know that that's 
mitigating. You can argue it; I mean, -I'm not going to stop you 
from arguing that, he was under the influence,' but, voluntarily 
getting ,under the influence I don't think is a mitigating 
circumstance. If that were the case, then all anybody would have 
to do if they wanted to do ,physical hann to somebody is to go get. 
just drunk enough nbt to pass out and then go beat the heck out of 
somebody and say, well, you shouldn't bother me, I was drunk. 

Appendix p. 3098. 

The trial court erred in denying Petitioner's motion for an involuntary intoxication 

charge, thereby preventing the jury from giving meaningful consideration" to Petitioner' 

mitigating evidence. See, e.g., Lockett v. Ohio, 438 U.S. 586, 604 (1978); Eddings v. Oklahoma, 

455 U.S. 104 (1982); Penry v. Lynaugh, 492 U.S. 302, 319 (1989); Tennard v. Dretke, 542 U.S. 

274 (2004). 

B. Exhaustion. 

Petitioner exhausted his state remedies on Grounds I, II and III. 

C. Direct Appealof Grounds I, II and III. 

Petitioner raised these issues on direct appeaL 

D. Post-Conviction Proceedings. ' 

Petitioner' did not raise these issues through a post-conviction motion or petition for 

habeas corpus in a stat,e trial court because they were exhausted on direct appeal and, therefore, 

they are not cognizable claims for post.:conviction review. 
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E. Other Remedies. 

Petitioner has not used any other procedures to exhaust his state remedies on Grounds 

One, Two andThree. 

Grounds Exhausted By Petitioner's First Post-Conviction ReliefProc~edings 

IV. PETITIONER'S RIGHT TO THE EFFECTivE ASSISTANCE OF COUNSEL AS 
GUARANTEED· BY· THE SIXTH. AMENDMENT TO THE UNITED STATES. 
CONSTITUTION WAS VIOLATED BY TRIAL COUNSEL'S ACTIONS IN ADVISING 
PETITIONER THAT ANYTHING HE REVEALED TO THE DEFENSE EXPERT Ms. TONI 

CASCIO WAS PRIVILEGED, TRIAL COUNSEL'S FAILURE TO OBJECT TO DISCOVERY 
OF Ms. CASIO'S NOTES BY TIlE STATE, AND TRIAL COUNSEL'S DECISION TO 
CALL Ms. CASCIO TO TESTIFY UNDER THESE CIRCUMSTANCES. 

A. Supporting Facts. 

On March 1, 2006, counsel appointed to represent Petitioner filed an application for post-

Conviction relief alleging that he had not received effective assistance of counsel. On January 29 

through 31, 2007, Judge John C. Few held an evidentiary hearing. At the outset of the hearing, 

counsel amended the application to include twelve allegations of trial counsels' ineffectiveness, 

including: 

Counsel was ineffective for presenting social worker Toni Cascio as 
an expert witness because of (a) Cascio's lack of experience; (b) 
counsels' agreement to provide Ms. Cascio's notes to the State; (c) 
counsels' failure to discover Robertson's admissions about the crime· 
in enough time to pennit counsel to employ a different social worker; 
and (d) counsels' presentation of Ms. Cascio as a witness. 

Order of Dismissal, p. 8. The judge denied relief from the bench and . later by written order 

(prepared by counsel for the State) dated March 7, 2008. 

Toni Cascio washii'ed by the defense to conduct a social history assessment of Petitioner. 

She testified as an expert for the first time ever at the sentencing phase of Petitioner's trial. During 

her preparations for the case, Cascio essentially obtained Petitioner's. confession, including 

previously undisclosed details about the crimes. 
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Trial counsel had advised Petitioner to be completely open and honest with Cascio. They 

told him to speak frankly with respect to what happened· that evening. Trial cotmsel advised 

Petitioner that anything he told Cascio would be privileged just as if he was speaking with his 

attorneys. 

Cascio was the last major defense witness at sentencmg. Prior to Cascio's testimony, the 

Solicitor requested the notes of her iilterview. with Petitioner, which included the theretofore 

tmdisclosed circumstances of the. crimes as related to ~ascio by Petitioner. Trial COtmsel 
. . . . 

surrendered Cascio's notes to the State without objection on the night before her testimony. They 

proceeded the following morning to call Cascio to testify. 

As he reviewed Cascio's notes overnight,. the Solicitor testified at the PCR hearing, he 

realized thathe had been given a "gift ... [a]nd I was jUst hoping I didn't blow it" He need not 

have worried. The Solicitor's cross-examination of Cascio was so damaging to Petitioner that he 

thereafter used it to teach fledgling prosecutors. 

Prior to the Solicitor's cross-examination of Cascio, Petitioner had not directly incriminated 

himself But, once the State began with its c~oss examination of Cascio, "[i]t [was] as if [Petitioner] 

was testifying against himself." All parties agreed that CaScio's disclosure of Petitioner's disturbing 

admissions was the most damaging evidence in aggravation adduced at sentencing. Among other 

things, Cascio revealed that Petitioner had decided not to use an autographed baseball bat to kill his 

father because it was valuable and "he didn'twant to ruin it" and that he had also considered using 

an electric drill on his father "to end the matter." Cascio's notes revealed that Petitioner said his 

mother started screaming while he was killing her, and that "it was getting to me to hear her 

scream." The notes detailed how Robertson described burying a claw· hammer in his father's head, 

and that Robertson said.his. father "put up a fight with the hammer stuck in his head." Cascio told 

16 
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. . 

the jury that Petitioner said he was angry after the killings because his other family members did not 
. . 

feel sorry for him that he had lost tWo parents. Her notes described how Petitioner went back and 

kicked and beat his parents' lifeless bodies to make sure that they were dead. 

At the PCR hearing,both of Petitioner's former trial counsel agreed that, as a mitigation. 

witness, CasCio fell somewhere along the contfuuum betWeen "bad" and "a disaster." They also 

acknowledged that calling Cascio a~ a witness under these circumstances had been a prejudicial 

mistake. Trial counsel's errors in relation to Ms. Cascio were unreasonable and prejudicial. 

Strickland v. Washington, 466 U:S. 668 (1984); Lounds v. State, 380 S.C. 454, 670 S.E.2d 646 

(2008) . 

. B. Exhaustion. , 

Petitioner exhausted his state remedies on Ground Four. 

c. Direct Appeal of Ground Eight. 

Petitioner did not raise this ground on direct appeal because it relies on evidence outside 

the trial record and was therefore not cognizable on direct review. 

D.. Post~Conviction Proceedings. 

Petitioner raised this issue through an application for state post-conviction relief, filed in 

the York County Court of Common Pleas on March 1, 2006, Case Number 06-CP-46-00532. 

Petitioner received an evidentiary hearing on his application for post-conviction relief. Post-

conviction relief was denied by order dated March 24, 2008. A copy 'of the order denying post­

conviction relief is attached to this petition as Exhibit A. Petitioner appealed from the denial of 

his application for post-conviction relief by filing a petition for writ of certiorari in which he 

raised this issue. The appeal was filed before the South Carolina Supreme Court. The Petition 
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for Writ of Certiorari was denied on October 6, 2010. A copy of the order denying celiiorari is 

attached to this petition as Exhibit B. 

E. Other Remedies. 

Petitioner has not used any other procedures. to exhaust his state remedies on Grounds 

One, Twoand Three. 

Unexhausted Grounds Pending in Petitioner's 
Second Application for State Post-Conviction Relief' 

V. PETITIONER'S SIXTH AND FOURTEENTH AMENDMENT RIGHT TO A FAIR JURY 

TRIAL WAS VIOLATED BY THE SOLICITOR'S IMPROPER AND PREJUDICIAL 

CLOSING ARGUMENT DURING WHICH HE ARGUED THAT THE JURY SHOULD NOT 

DELIBERATE WHEN DETERMINING WHETHER THE· STATE HAD PROVEN 

PETITIONER'S GUILT BEYOND A REASONABLE DOUBT •. PETITIONER'S TRIAL 

COUNSEL UNREASONABLY FAILED TO OBJECT TO THIS ARGUMENT IN VIOLATION 

OF HIS SIXTH AMENDMENT RIGHT TO TIiE EFFECTIVE ASSISTANCE OF COUNSEL. 

A. Supporting Facts. 

In closing argument during the guilt-or-innocence phase of Petitioner's capital trial, the 

solicitor argued to the jury as follows: 

Ladies and gentlemen, they put chairs in the jury room so that you 
can sit down and deliberate over the evideQ.ce, so that you can have 
a place to sit comfortably and talk about the evidence you've 
heard. I submit to you that in this case you don't need to see any 
of this; you know what happened; you know. in your hearts this 
man is guilty. Don't you give him - don't give him the satisfaction 
of five minutes thinking that maybe you're out there wondering 
whether he's guilty. Don't you give him five minutes. You go 
back there; you take your vote; you come back in here and you tell 
this filthy murderer that you know he killed his parents. You tell 
him he's gUlIty and you don't give him five minutes satisfaction. 

4 The procedural history and exhaustion information required by sub-parts (b), (c), (d), and (e) of 
question 12 of the model form for § 2254 petitions contained in the Appendix of Forms. 
accompanying the Rules Governing Section 2254 Cases, as it relates to Grounds V through XI is 
given in the subsections following the allegations supporting Ground XI. 

lR 
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Appendix p . .J 916. This argument was fundamentally unfair as it denigrated petitioner's decision 

to exercise his constitutional right to jury trial and misrepresented the jury;s role in the 

proceeding. Darden v; Wainwright, 477 U.S. 168 (1986). Petitioner's trial counsel failed to 

object to this argument. . Counsel's failure to object was unrea.sonable and prejudicial. Strickland 

v. Washington, 466 U.S. 668 (1984). 

VI. PETITIONER'S RIGHTS UNDER THE SIXTH AMENDMENT'S CONFRONTATION' 

CLAUSE AND THE DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT 

WERE VIOLATED 'BY THE STATE'S INTRODUCTION OF A LIST OF PETITIONER'S 
PRISON INFRACTIONS. PETITIONER'S TRIAL COUNSEL UNREASONABLY FAILED 

. TO OBJECT AND PRESERVE FOR APPELLATE REVIEW THE FEDERAL 

CONSTITUTIONAL ISSUES RELATED TO THE STATE'S INTRODUCTION OF THIS 

LIST, IN VIOLATION OF PETITIONER'S SIXTH AMENDMENT RIGHT TO THE 
EFFECTIVE ASSISTANCE OF COUNSEL. 

A. Supporting Facts. 

During the sentencing phase of petitioner's capital trial, the State introduced a list of 

prison disciplinary infractions that petitioner had allegedly committed through a single witness, 

Michael John Stobbe .. Appendix p. 2129. Mr. Stobbe did not witness any of the alleged 

infractions, nor did he participate in any grievance proceedings in which it was determined 

whether or not Petitioner had in fact committed the alleged offenses. Rather, Mr. Stobbe was 

simply the branch chief for document· processing' at the South Carolina Department of 

Corrections. He had no personal knowledge of the alleged· events. described in the list of 

disciplinary infractions. Id. The admission of Mr. Stobbe's testimony, along with the list of 

prison disciplinary infractions, violated .Petitioner's rights under the Sixth Amendment's 

Confrontation Clause and the Due Process Clause of the Fourteenth Amendment. 

Trial counsel objected to the admissibility of the list of infractions on the, basis of state 

hearsay rules, but the trial court agreed with the State's position that the list fell within the 

business record exception to the state hearsay prohibition. Trial counsel failed, however, to 
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further object on federal constitutional grounds - namely, the Confrontation Clause of the Sixth 

Amendment and the Due Process Clause of the Fourteenth Amendment. Thus, trial counsel 
.i 

failed to preserve the federal constitutional bases for their objection for appellate review. See 

State v. Stone, 655 S.E.2d 487, 488-89 (S.C. 2007) (failure to argue the specific federal 

constitutional grounds at the time of the objection results in procedural default). Trial counsel's 

error was unreasonable and prejudicial. Strickland v. WaShington, 466 U.S. 668 (1984). 

VII. PETITIONER'S RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL AS 

GUARANTEED BY· THE SIXTH AMENDMENT TO THE UNITED STATES 

CONSTITUTION WAS VIOLATED BY TRIAL COUNSEL'S FAILURE TO OBJECT TO 

THE STATE ELICITING TESTIMONY THAT THE VICTIM WOULD HAVE BEEN 

MORTIFIED BY THE TESTIMONY INTRODUCED ABOUT HER BY DEFENSE 

WITNESSES AND TRIAL COUNSEL'S FAILURE TO INTRODUCE EVIDENCE THAT THE 

VICTIMS WERE OPPOSED TO CAPITAL PUNISHMENT. 

A. Supporting Facts. 

At sentencing, the State elicited testimony from the Robertson's family counselor that 

Terry Robertson was a very private person and would have been "mortified" to mow that her 

personal and family secrets were being shared for everyone to hear in the courtroom by defense 

witnesses. In closing argument, the State argued that the jury should sentence Petitioner to 

death, in part, because he had humiliated his mother even in her death by dragging her family 

problems out into the open and essentially "raping her" in the courtroom. See Ground Eight. 

Petitioner's trial counsel failed to object to this testimony and further failed to rebut this claim 

with evidence that Petitioner's parents were morally opposed to capital punishment and would 

not have wanted their son to be sentenced to death. Counsel's failures were unreasonable and 

prejudicial. Strickland v. Washington, 466 U.S. 668 (1984). 
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VIII. PETITIONER'S SIXTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS WERE 

VIOLATED BY THE SOLICITOR'S IMPROPER CLOSING ARGUMENT DURING THE 
PENALTY PHASE OF PETITIONER'S CAPITAL TRIAL. PETITIONER'S TRIAL 

COUNSEL UNREASONABLY FAILED TO OBJECT TO THIS ARGUMENT IN VIOLATION 
.. OF PETITIONER'S SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF 

COUNSEL. 

A. Supporting Facts. 

During his penalty phase closing argument, the solicitor argued that Petitioner's 

mitigation presentation was equivalent to raping his mother in the courtroom: 

You know, Ms. Cascio talked about Terry being sexually abused; 
Terry has been raped. She was raped in this courtroom when they 
take her through this based on his actions." 

The solicitor's argument was inflammatory, calculated to arouse passion and prejudice, and was 

inherently prejudicial and fundamentaily unfair. Moreover, the argument invited the jury to 

penalize Petitioner for exercising his constitutional right to jury trial, his constitutional right to 

present a defense, and his constitutional right to present mitigating evidence. Donnelly v. 

DeChristojoro, 416 U.S. 637, 643 (1974) (notmg that when specific guarantees are implicated, 

the United States Supreme Court "has taken special care to assure that the prosecutorial conduct 

in no way impermissibly infringes on them"); Darden v. Wainwright,· 477 U.S. 168, 182 (1986) 

(warning against prosecutorial misconduct that "implicate[s] other specific [constitutional] rights 

of the accused"). Petitioner's trial counsel failed to object to this argument. Trial counsel 

unreasonably failed to object to this argument Counsel's error was prejudicial. Strickland v. 

Washington, 466 U.S. 668 (1984). 
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IX.· PETITIONER'S SIXTH, EIGHTH AND FOURTEENTH AMENDMENT RIGHTS WERE .. 

VIOLATED BY THE TRIAL COURT'S ERROR IN FAILING TO STRIKE A PANEL OF 

POTENTIAL JURORS WHO VIOLATED THE TRIAL COURT'S INSTRUCTIONS AND 

.DISCUSSED NEWS STORIES ABOUT THE CASE WHILE WAITING TO BE QUESTIONED 

ON INDIVIDUAL VOiR DIRE. PETITIONER'S· APPELLATE COUNSEL 

UNREASONABLY FAILED TO RAISE THIS ISSUE ON DIRECT APPEAL, IN VIOLATION 

OF PETITIONER'S SIXTH AMENDMENT RIGHT TO THE EFFECTIVE ASSISTANCE OF 
APPELLATE COUNSEL • 

. A.. Supporting Facts. 

During the individual voir dire of potential Juror Michael Goeller, the parties learned that 

an entire panel of potential jurors - consisting of eight or nine prospective jUrors - had violated 

the trial court's orders and discussed news accounts of the case while they waited to be 

questioned individually. These discussions included speculation about the relevance of potential 

witnesses from Philadelphia. One potential juror responded· that the news stories said that 

Petitioner had gone to Philadelphia after the crime. Another speculated that perhaps the anned 

robbery charge was related to something he had done in Philadelphia. Others discussed how ' 

news accounts reported that Petitioner had killed a man and a woman. Another stated that he did 

not know if the robbery charge was related to "one continuing act of violence" or if the robbery 

was related to Petitioner's actions when he fled to another state. Upon discovering that this 

panel had disregarded the court's instructions, and had discussed news reports with each other in 

detail, trial counsel moved to disqualify the entire panel. The panel included Juror Stikeleather, 

who was later seated as a juror. The trial court denied the motion, saying that it would ask a 

series of curative questions at a later time. Just prior to the striking process, the trial court stated 

that it was aware that one panel had had some discussions about the case prior to voir dire and in 

contradiction of the court's instructions. The court asked if anyone who heard those 

. conversations felt that they could not be fair and impartiaijurors because of that fact. No one. 

responded. The trial court erred in its decision to deny the defense motion to disqualify the panel 
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for cause. Appellate counsel's failure to raise this error on. appeal was unreasonable and 

prejudicial. Strickland v. Washington, 466 U.S. 668 (1984). 

X. PETITIONER'S RIGHT TO THE EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 
AS GUARANTEED BY THE SIXTH AMENDMENT TO THE UNITED STATES· 

CONSTITUTION WAS VIOLATED BY APPELLATE COUNSEL'S FAILURE TO RAISE 
THE ISSUE OF WHETHER THE TRIAL· COURT ERRED IN DENYING THE DEFENSE 

MOTION TO SPECIFICALLY DEFINE· MITIGATING CIRCUMSTANCES AND TO 

QUESTION POTENTIAL JURORS AB~UT SPECIFI~ MITIGATING .CIRCUMSTANCES 
DURING VOIR DIRE. 

A. Supporting Facts. 

Prior to voir dire, defense counsel moved for pennission to give specific examples 

of mitigating circumStances to prospective jurors and to question them about their ability to give 

meaningful consideration to those circumstances. The trial court denied the motion, saying that 

defense counsel could read the general, legal definition of mitigating circumstances, but could 

not go any further thlm that. Defense counsel objected, arguing that it was impossible to 

determine if prospective jurors could give meaningful consideration to mitigation if they did not 

Understand what it is. The trilii court instru~ted potential jurors during individu.al voir dire that 
. , 

mitigating circumstances are things that "do not constitute a justification or excuse for the 

offense in question but which in fairness and mercy may be considered as extenuating or 

reducing the degree of moral culpability." Even after receiving this instruction, many 

prospective jurors stated that they still did not understand what mitigating circumstances are, but 

defense counsel were not pennitted to give them specific examples. The Sixth Amendment to. 

the United States Constitution guarantees a capital defendarit the right to a fair trial before a 

panel of impartial and ,indifferent jurors. See Morgan v. Illinois, 504 U.S. 719, 728 (1992); Ross 

. v. Oklahoma, .487 U.S. 81, 85 (1988); Duncan v. Louisicina,391 U.S. 145, 147,J58 (1968); 

Turner v. Louisiana, 379 U.S. 466, 471-473 (1965); Irwin v. Dowd, 366 U.S. 717, 722-723· 
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(1961). "Any juror to whom mitigating factors are ... ilTelevant should be disqualified for cause, 

for [they have] formed an opinion concerning the merits of the case without basis in the evidence 

developed at triaL" Morgan, 504 U.S. at 738-739. Thus, if a juror is substantially impaired in 

his or her ability to meaningfully consider. and give effect to any mitigating evidence relevant in 

the defendant's particular. case; the juror must be removed. . Woodson v. North Carolina, 428 

U.S. 280, 303 (1976);Lockettv; Ohio, 438 U.S. 586 (1978); Eddings v. Oklahoma, 455.U.S. 104 

(1982); Penry v. Lynaugh, 492· U.S. 302 (1989).· In Petitioner's case, it was impossible to 

determine whether or not potential jurors inet this standard for qualification since the trial court 

erroneously denied his motion to specifically explain· mitigating circumstances. Appellate 

counsel's failUre to .:aise this error on appeal was unreasonable and prejudicial. Strickland v. 

Washington, 466 U.S. 668 (1984). 

XI. PETITIONER'S RIGHT TO THE EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 

AS GUARANTEED· BY THE SIXTH AMENDMENT TO THE UNITED STATES 

CONSTITUTION WAS. VIOLATED BY APPELLATE COUNSEL'S FAILURE TO RA.SE 

THE ISSUE OF WHETHER THE TRIAL COURT ERRED IN DENYING THE DEFENSE 

MOTION TO LIMIT THE STATE'S PRESENTATION OF VICTIM IMPACT EVIDENCE TO 
. . . 

TESTIMONY FROM IMMEDIATE FAMILY MEMBERS. 

A. Supporting Facts. 

Prior to the start of the penalty phase of Petitioner's capital trial, defense counsel moved 

to limit the State;s presentation of victim impact evidence to testimony from immediate family 

. members. The defense argued that Payne v. Tennessee, 501 U.S. 808 (1991), was a narrow 

holding that only permits a brief glimpse into the impact on the immediate family members; it 

does not extend to non-family friends and extended relatives. The trial court denied this motion, 

permitting the state to offer victim impact evidence from the victim's friends, co-workers, and 

extended family members. The·.trial court erred in denying this motion. Appellate counsel's 
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failure to raise this error on appeal was unreasonable and prejudicial. Strickland v. Washington, 

466 U.S. 668 (1984). 

B. Exhaustion. 

Petitioner raised Grounds Five through Eleven in his second application for state post-

conviction relief, filed on January 6, 2011. These claims are not yet exhausted because 

petitioner's second application for state post-conviction relief remains pen9ing. 

C. Direct Appeal of Grounds Five Through Eleven. 

Petitioner did not raise these grounds on direct appeal because they are based on evidence 

outside the appellate record and were therefore not cognizable for direct review. 

D. Post-Conviction Proceedings. 

Petitioner raised these claims in his second application for state post-conviction relief 

-
filed in the York County Court of Common Pleas on January 6, 2011. This application remains 

pending. Petitioner has not yet received an evidentiary hearing or a result relative to that 

application. 

E.. Other Remedies. 

Petitioner has not used any other procedures to exhaust his state remedies on Grounds 

Five through Eleven. 

13. (a) Not all grounds for relief raised in this petition have been presented to the highest 
state court. Grounds Five through Eleven have not been presented to the state's 
highest court because they are currently pending in petitioner's second application 
for post-conviction relief filed on January 6, 2011. 

(b) All grounds in this petition have been presented in state court. 

14. Petitioner has not previously filed any petition, application, or motion in federal court 
regarding the convictions that he challenges in this petition. 
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15. Petitioner has an application for state post-conviction relief now pending in the York 

County Court of Common Pleas .. 

16. The names and addresses of each attorney who previously represented petitioner are as 

follows: ' 

(a) At preliminary hearing: James W. Hancock, P.O. Box 2851, Rock Hill, South 
Carolina, 29732, and James W. Boyd, 1544 Ebenezer Road, Rock Hill, South 

Carolina, 29732. 

(b) At arraignment and plea: same as above. 

(c) At trial: same as above: 

(d) At sentencing: same as above. 

(e) On appeal: Robert Dudek and Joseph L. Savitz, III, Office of Appellate Defense, 
P.O. Box 11589, Columbia, South Carolina 29211. 

(f)(i) In the first state post-conviction proceedings: Michael L. Brown, Jr., P.O. Box 
1025, Rock Hill, South Carolina, 29731, and Joseph D. Matlock, P.O. Box 11101, 

Rock Hill, South Carolina, 29731. 

(f)(ii) In the second state post-conviction proceedings: John H. Blume & Keir Weyble, 
Cornell Law School, Myron Taylor Hall, Ithaca, New York, 14853, and Emily C. 
Paavola, Death Penalty Resource & Defense Center, P.O. Box 11311, Columbia, 

South Carolina, 29211. 

(g) On appeal from the denial of the first application for state post-conviction relief: 
Joseph L. Savitz, III, Office of Appellate Defense, P.O. Box 11589, Columbia, 

South Carolina 29211. 

17.' Petitioner has no future sentences to serve after the completion of the sentences imposed 

by the judgment challenged in this petition. 

18. TIMELINESS OF PETITION: The limitations period calculations with respect to this 
petition have already been addfessed by the Court and the parties, who have agreed that 
the time for filing the petition prescribed by 28 U.S.C. § 2244(d) expires on January 8, 

2011. 
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WHEREFORE, petitioner prays that the Court issue an order to have him brought before 

it, to the end that he may be discharged from the unconstitutional confinement and restraint, and 

grant such other relief as may be necessary and appropriate. 

January 7,2011. 

Respectfully submitted, 

JOHN H. BLUME 
KEIR M. WEYBLE 
Cornell Law School 
Myron Taylor Hall 
Ithaca, NY 14853 
(607) 255-1030 
(607) 255-3805 

EMILY C. PAAVOLA 
Death Penalty Resource & Defense Center 
P.O. Box 11311 
Columbia, SC 29211 
(803) 765-1044 

BY: slKeir M. Weyble 

VERIFICATION 

I declare under penalty of perjury that the foregoing is true and correct. Executed by 

court-appointed counsel for petitioner on January 7, 2011. 

BY: slKeir M. Weyble 
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.. 
STATE OF SOUTH CA1<~~- ::,,~:~ '}:J;~ 

;t',.,. \ )"~)5 IN THE COURT OF COMMON PLEAS 
COUNTY OF YORK q\~\"~>~' A:\\)i'~~'" 

v\l 'i:~' ··~,rtE';.I· (.! f" 
, "" , . -0, ~~\·t"'V 

JAMES D. ROBERSTON~#$t)~~lc2~.SC~\;;fr··r ' 
Applh~~WJt ,{C'!"s ). APPLICATION FOR 

vs. ) POST-CONVICTION RELIEF 
State of South Carolina, 

Respondent. 
) 
) 

L 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

) 

Place of Detention: Lieber Correctional Institution, Campbell Thicket Road, Ridgeville, 
se 29472. 

Name and location of Court which imposed sentence: York County Court of General 
Sessions. 

Name(s) of co-defendant(s) (if any): Not applicable 

The indictment number or numbers upon which and the offense or offenses for which 
sentence was imposed: 98-GS-46-1020 

The date upon which sentence ,was imposed and the tenns of the sentence: March 26, 
1999 (Death Sentence) 

A fInding of guilty was made after a plea of not guilty. 

The applicant did appeal from judgment of conviction and sentence. 

(a) The Court to which applicant appealed: The South Carolina Supreme Court. 
.' -" .". -_.... .. ...... ... .. ".--, ... _ .. _ ....... -",- ......... ,-_., .. '" " ..... -' ........ ¥._., .... " '._" ..... _ ....... , ... - - .... _ ...... "_ ..... ~'''''''--'-p'' 

(b) The result in each Court to which applicant appealed: Appeal dismissed 

(c) The date of such result: June 3, 2005 

(d) Not applicable 

9. Not applicable. 



GROUNDS ,FOR RELIEF WITH SUPPORtINtJ,FACfS 
", - . . .. '-

'10(a): Applicant was denied the right to effective assistance of couns~1 - guaranteed by the 
Sixth and Fourteenth Amendments to the United States Constitution and by Article I, §§ 3 
and 14 of the South Carolina Constitution - during the guilt-or-innocence phase of his 
capital trial when trial counseI committed the acts or omissions set, forth below in Section 
11 (a). Trial counsel's performance was both unreasonable and prejudicial as outlined 
below. See Stricklandv. Washin~ton, 466 U.S. 668 (1984). ' , 

Il(a): Trial counsel's acts or omissions included: 

(i) Counsel failed to object to the Solicitor's improper closing argument. The 
solicitor encouraged the jury to rely on their own emotions and passion, rather 
than the evidence presented, by telling the jury that they did not need to spend 
even five rninutesdeliberating because they'kllew in their hearts that the 
defendant was guilty. ,(Trial Tr. 1916). Simmons v. State, 331 S.C. 333,338, 503 
S.E.2d 164,166 (1998). 

'lO(b): Applicant was denied the right to effective assistance of counsel- guaranteed by the 
Sixth and Fourteenth Amendments to the United St~tes Constitution and by Article I, §§ 3 
and 14 of the South Carolina Constitution - during the sentencing phase of his capital trial 
when trial counsel committed the acts,or omissions set forth below in section 11(b). Trial 
counsel,'s performance, wa~ both unreasonable and prejudicial as outlined below. See 
Strickland v. Washington, 466 U.S. 668 (1984). 

11 (b): Trial counsel's acts or omissions included: 

(i) COUllsel fa,iled, to object t9 pre~entation of Applicant's prison disCiplinary record 
by a single witness, who had not 'witnes'sed the presented events, in violil.tion of 

,the Confrontation Clause of the Sixth Amendment of the United States 
Constitution. (Trial Tr. 2129). ' 

":, --'''-cii)'' --~C~uns~l thlieci~tr;°~bj~ct to th~St~;~~i~~~~~;;~~;~ti;~"i~~'~fili~-:~~ti~;;-f;;ii~" . , 
counselor, which suggested that the victim, Terry Robertson, was a very private 
person and would have been deeply upset by the revelation of her counseling 
records. (Trial Tr. 2792). SCRE 403. 

(iii) Counsel failed to develop arid introduce evidence that the victims were opposed to 
capital punishment and would not have wanted their son to be sentenced to death. 

(iv) COWlsel failed to object to the State's improper statements during closing 
argument that Applicant's presentation of reh:vant mitigating evidence of his 
family's mental health history had been a "rape" of his mother Terry Robertson, 
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and that this evidence had dragged Terry "through the mud." (Trial Tr. 3144, 
3142). Simmons v. State, 331 s.c. 333, 338, 503 S.E.2d 164, 166 (1998). 

10 & UCc): Applicant's Sixth and Fourteenth Amendment right to a fair jury trial was 
violated by the solicitor's improper and prejudicial closing argument during the guilt-or­
innocence phase of the trial during which the solicitor argued that the jury should not 
deliberate when determining whether the state ·had proven Applicant's guilt beyond a 
reasonable doubt. (Trial Tr. 1916). 

10 & U(d): Applicant's rigb1s under the Sixth Amendment's Confront.ation Clause and. 
the Due Process ClauSe of the Fourteenth Amendment were violated by the state's 
introduction of a list of Applicant's prison infractions during the sentencing phase of his 
capital trial. (Trial Tr. 2129). 

10 & l1(e): Applicant's Sixth, Eighth and Fourteenth Amendment rights were violated 
by the solicitor's improper closing .argument during the sentencing phase of Applicant's 
capital· trial during which the solicitorargue.d that that the defense's mitigation 
presentation was equivalent to raping the victim in the courtroom.· ("You know, Ms.· 
Cascio talked ahout Terry being sexually abused. Terry has been raped. She was raped in . 

. this courtroom when they take her through this based on his actions.'·') (Trial Tr. 3144): 

10 & 11(!): Applicant's Sixth, Eighth and Fourteenth Amendment rights were violated 
by the tri'al court's error in failing to strike a panel of potential jurors who violated the 
trial court's instructions and discussed news stories about the case while waiting to be 
questione<i 0.11 individu~1 voir dire. (Trial Tr. 425 & 1283). 

10 (g): Applicant was denied the right to effective assistance of appellate counsel -
guaranteed by the Sixth and. Fourteenth Amendments to the United States Constitution 
and by Article I, §§ 3 and 14 of the South Carolina constitution -when appellate counsel 
committed the acts or omissions set forth below in Section 11 (g). Appellate counsel's 
performance was both unreason.able andpreju(Ucial as outlined below. See Stricklahd v. 
Washington, 466 U.S. 668 (1984). 

11 (g): Appellate counsel's acts or omissions included: 

(i) Appellate counsel failed· to . claim on appeal that the trial court had violated 
Applicant's Sixth, Eighth and Fourteenth Amendmf)nt rights by failing to strike a 
panel of potential jurors who violated the trial court's instructions and discussed 
news stories about the case w~iIe waiting to be questioned on individual voir dire. 

(ii) Appellate counsel failed to the raise the issue whether the trial court erred by 
denying the defense's motion to specifically define mitigating circumstances and 
to question potential jurors about specific mitigating circums~ances, where several 
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12. 

13. 

,potehtial jurors indicated that, they did not understand what mitigating 

circumstances were even after hearing the general legal definition. (Trial Tr: 193-

96). 
, , 

(iii) Appellate counsel failed to the raise the issue whether the fria! court. erred by 

denying the defense's motion to limit the State's presentation of victim impact 

evidence to testimony from immediate family members. (Trial Tr. 1985-98). 

Appellate counsel's performance was both unreasonable and prejudicial. See 
StrickZtmdv. Washington, 466 U.S. 668 (1984). 

(a) Yes, applicant has filed a mandatory appeal to the State Supreme Court, an 
application for post-conviction relief to the York County Court of General Sessions, and 
a petition for writ of certorari from denial of his application for post-conviction relief to 
the State Supreme Court. 

(b) Yes, applicant has previously filed an application for post-conviction relief in 
State court. Applicant is currently filing ~ petition for habeas corpus in Federal 
C,ourt. 

(c) No, no other petitions have been filed in the United States Supreme Court. 

(d) No, no other petitions, motions or applications in this or any other court. 

(a) Specific nature of other petitions: 
(i) Application for post-conviction relief 
(ii) Petition for writ of certiorari from denial of application for post-conviction 

~d ' 

(b) Name and location of the Court in which each was filed: 
(i) York County Court of General Sessions 
(ii) South Carolina Supreme Court 

"-"-"""7' ~-.- 1C),-nISpoSffioii"tliereof: 

(i) Application denied 
(ii) Cert denied 

(d) Date of such disposition; 
(i) March 24, 2008 
(ii) October 6, 2010 

(e) Citations of any written opinion or orders entered pursuant to such results: 
Not applicable. . 
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l4. Have the grounds set forth in Sections 10 and 11 been previously presented to this or any 
other Court, State or Federal? No 

15. (a) Which grounds have been presented: Not applicable 

(b) The proceedings in which each ground was raised: Not applicable 

16. Reason why grounds set forth in (10) have not previously been presented to any Court: 

(a) Applicant's post-conviction relief counsel were not qualified for appointment under 
the tenus of the capital peR statute. 

(b) Applicant's PCR counsel conducted an inadequate investigation. 

(c) Applicant's PCR counsel failed to provide competent, reasonable representation" 

16. Applicant W(j.S previously represented by counsel. 

17. Applicant was represented at trial by James W. Hancock, P.O. Box 2581, Rock Hill, 
South Carolina, 29732 and James W. Boyd, 1544 Ebeneezer Road, Rock Hill, SC 29732., 

On direct appeal, ApplicMt was initially represented by Robert Dudek and Joseph Savitz, 
of the Office of Appellate Defense, P.O. Box 11589, Columbia, SC 29211, but ultimately 
proceeded pro se. 

In his initial application for post-conviction relief, Applicant was represented by Michael 
L Brown, Jr., P.O. Box 1025, Rock Hill, SC, 29731 and Joseph D. Matlock, P.O. Box 
III 01, Rock Hill, SC 29731. 

In his petition for writ of certiorari from denial of his application for post conviction 
relief, Applicant was represented by Joseph L. Savitz III, 1330 Lady Street, Suite 401, 
Columbia, SC 29201. . 

.. '" •• ' '"., ~ ";;.,,,."', >, •• ..:. M ... ..::, ...... :...:, •• _~ _.".~.",.. ...:_" ~ ... .:.....,.~;.:._. • ~ , , ...:-' •• ~ •• ~ ... ..., ..... __ •• _.J ..... ~. __ -:- • __ •• _-", ....... "' .... ,.,,~ '_"," '''' __ ''_''' __ '' __ ';'''_'''''''~''' ,~_ "''''' .. ,~ •• --. 

18. Applicant seeks relief from his conviction and sentence. 

19. Applicant is not under sentence from any other court that he has not challenged. 

Respectfully submitted, 
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EMILY C. PAAVOLA 
Death Penalty ResoU1;ce & Def(,!nse Center 
P.O. Box 11311 
Columbia, South Carolina 29211 
(803) 765-1044 
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JOHN H. BLUME 
Death Penalty Resource & Defense Center 
P.O. Box 11311 
Columbia, South Carolina 29211 
(803) 765-1044 

KEIRWEYBLE 
Death Penalty Resource & Defense Center 
P.O. Box 11311 
Columbia, South Carolina 29211 
(803) 765-1044: . 

Jatluaty6~·2()ll 

BY: ... ~ C· (7(j\PAx:k~ 
ATfoRN:EY'F<5R~IICANT . 
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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

JAMES D. ROBERTSON, #5067, ) CIA No. 8: 11-00063-SB-BHH 
) 

Petitioner, ) 
) RESPONSE IN OPPOSITION TO 

vs. ) MOTION TO STAy PROCEEDINGS 
) PENDING EXHAUSTION OF 

JON OZMINT, Director, ) STATE REMEDIES 
South Carolina Department of Corrections, ) 

) 
Respondent. ) 

) 

Respondent hereby makes a Response to the Motion To Stay Proceedings Pending 

Exhaustion Of State Remedies. Respondent submits that Petitioner's motion must be denied for the 

following reasons: 

. I. PROCEDURAL HISTORY, 

A. Robertson's trial and the voluntarily abandoned direct appeat 

Petitioner, James D. Robertson, is confined in the Lieber Correctional Institution of the South 

Carolina Department of Corrections (SCDq as the resuit of his two York County murder 

convictions and death sentences for killing his' parents. The, York County Grand Jury indicted 

Robertson at the April 23, 1998 term of court for two counts of murder (98-GS-46-1020 & -1021), 

one count of armed robbery, (98-GS-46-1022) and 'one count of financial transaction card fraud 

"(98-GS-46-1023). App. 3758-65. On April 30, 1998, the State served him with a Notice of Intent 

to seek the death penalty, pursuant to S.C. Code Ann. § 16-3-20(A)(Supp. 2002). The State also gave 

notice at that time that it would rely upon the statutory aggravating circumstances that the murder 

was committed while in the commission of robbery while armed with a deadly weapon; larceny with 

1 
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the use of a deadly we~pon; and physical torture, as well as the aggravating circumstances that the 

offender committed the murder for himself or another for the purpose of receiving money or a thing 

of value and that two or more persons were murdered by the defendant by one act or pursuant to one 

scheme or course of conduct. See S.C. Code Ann. § 16-3-20(C)(a)(1)(d), (e), and (h); (4); and (9) 

(Supp.2010). 

The South Carolina Supreme Court assigned the case to the Honorable JohnC. Hayes, Ill, 

and gave Judge Hayes exclusive jurisdiction over the case. James W. Hancock, Esquire, and James 

W. Boyd, Esquire, represented Robertson. l Sixteenth Circuit Solicitor Thomas R Pope and Deputy 

Solicitor Kevin S. Brackett represented the State. Judge flayes heard ,motion hearings on July 17, 

September 22 and 25, 1998; November 2 and 20, 1998; December 4 and 18, 1998; and on February 

12 and 19, 1999. 

Robertson's jury trial began on March 15; 1999. The jury convicted him of all of the indicted 

offenses; and a sentencing phase was conducted, after his exercise of the 24-hour statutory waiting 

period in § 16-3-20(B). In addition to the five statutory aggravating circumstances relied upon by the 

State, Judge Hayes instructed the jury on the statutory mitigating circumstances that Robertson did . 

not have any prior convictions involving the use of violence against another person; that the murders 

were committed while he was .under the influence of a mental or emotional disturbance; that his 

capacity to appreciate the criminality of his conduct or to conform his conduct to the requirements 

of law was substantially impaired; and his age and mentality at the time of the crimes .. § 

16-3-20(C)(b)(l)-(2), (6) and (7). The jury found each of the alleged statutory aggravating 

I Thad Lee Myers, Esquire, had originally been appointed to represent Robertson. However, Mr. 
Myers was relieved because of a conflict of interest. 

2 
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circumstances and it sentenced Robertson to death for each of the murders. Judge Hayes affirmed 

their decision and imposed the death sentence for the murders. App.1-3242. 

Robertson did not file a timely Notice of Appeal; but Judge Hayes entered a: Consent Order 

granting relief pursuant to White v. State, 263 S.C. 110, 208S.E.2d 35 (1974). At various points on 
. . 

direct appeal, Assistant Appellate Defender RobertM. Dudek and Deputy Chief Appellate Defender 

Joseph L. Savitz, ill represented Robertson before the South Carolina Supreme Court. on: April 15, 

2002, Mr. Savitz filed an Initial Brief of Appellant on Robertson's behalf.2 However, Robertson 

wrote a letter to the South Carolina Supreme Court on June 3; 2002, in which he asked the Court to 

relieve Mr. Savitz and to allow him to proceed pro se. Both Mr. Savitz and the State responded to 

his request. The South· Carolina Supreme Court filed an Order on June 26, 2002, in which it 

.remanded the matter to Judge Hayes for a hearing on Robertson's competency to appear pro se. 

Judge Hayes held a hearing on his competency to appear pro se on October 10, 2002.3 On 

2 Appellate counsel Savitz' Brief presented three issues: 

1. The judge erred by forcing appellant to submit to a state-sponsored 
psychological evaluation solely for the purpose of obtaining evidence to 
be used against him at sentencing, since neither competency to stand 
trial, guilty but mentally ill nor insanity were ever at issue in the case. 

2. The judge erred by refusing to instruct the jury at sentencing that 
voluntary intoxication could be considered mitigating. 

3. The judge erred by refusing to select an unbiased jury from another 
county, given the notoriety of the. case and community sentiment against 
appellant. 

4/15/02 Initial Brief of Appellant at p. 1. 

3 Robertson was present at the hearing and Bruce M. Poore, Esquire, represented him. Senior 
Assistant General William Edgar Salter, III, represented the State. Robertson was the only witness at the 
hearing. . 

3 
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October 28,2002, Judge Hayes signed a Report in the Supreme Court of South Carolina. He found· 

that Robertson was competent to waive appellate counsel, and that Robertson's decision to waive 

counsel was knowing and voluntary. The SQuth Carolina Supreme Court filed an Order on 

November 21, 2002, relieving Mr. Savitz and permitting Robertson to appear pro se. 

Robertson thereafter filed a pro se Initial Brief of Appellant, dated July 25, 2003, in which 

he presented seven issues for appellate review: 

1. Thejudge erred in denying 3 separate motions for a directed verdict 
based on insufficientevidence and State's failure to meet the burden 
of proof as to· first element of corpus delicti of mlirder at the 
conclusion of State's case. 

2. The judge erred by forcing appellant to submit to a state-sponsored 
psychological evaluation solelY for the purpose of obtaining evidence 
to be used against him at sentencing, since neither competency to 
stand trial, guilty but mentally ill nor insanity were ever at issue in the 
case. 

3. Thejudge erred by denying the jury's request to take notes while 
being recharged as to the law during guilt phase deliberations. 

4. The judge erred in revealing the location where the jurors were 
sequestered, thereby denying appellant his constitutional right to a fair 
and impartial jury. 

5. The judge erred in not allowing the defense to define "life 
imprisonment" as it appears in the state statute to potential jurors 
during voir dire, thereby denying appellant a fair and impartial jury. 

6. The judge erred by refusing to select an unbiased jury from another 
county, given the notoriety of the case and community sentiment 
against appellant. 

7. The judge erred in sentencing appellant to death. 

Pro Se Initial Brief of Appellant at p. 2. The State filed the Initial Brief of Respondent on 

December 31, 2003. 

4 
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However, the direct appeal was dismissed and re-instated on several occasions because of 

Robertson's failure top comply with the South Carolina Appellate Court Rules (SCACR).' 

Eventually, Robertson indicated to the South Carolina Supreme Court that he wishedto abandon his 

right to a direct appeal. In an Order dated November 22, 2004; the Court remanded the case to Judge 

Hayes for a full hearing on his competency to waive his right to direct appeal. The State submitted 
, , 

a Memoraridum Regarding Petitioner's Right to Waive Direct Appeal on February 14,2005. , . 

The hearing was held before Judge Hayes on February 22, 2005, at the Moss Justice Cehter 

in York, South Carolina.4 In a February 23,2005 Report to the Supreme Court, Judge Hayes found 

that Robertson was competent to waive his right to direct appeal. In an,Order filed June 3, 2005, the 

Supreme Court of South Carolina agreed with Judge Hayes' finding that he was competent to waive 

his'right to appellate review. The Court also conducted the proportiomility review mandated byS.C. 

Code Ann. § 16-3-25 (2003), it dismissed the appeal and it directed the Clerk of that Court to issue 

an execution notice pursuant to In re Stays o/Execution in Capital Cases, 321 S.C. 544,471 S.E.2d 

140 (1996). Thus, Petitioner did not exhaust any claim on direct appeal because he knowingly and 

voluntarily abandoned the appeal. 

B. Intervening action prior to peR filing. 

On Ju~e 16, 2005, Robertson requested a Stay of Exe.cution to file a Post-Conviction Relief 

(PCR) application. Over Respondent's opposition, the Supreme Court filed a July 7,2005 Order 

granting a stay pursuant to In Re: Stays of Execution. The Court also appointed the Honorable John 

C. Few to preside over this case and it directed Judge Few to hold a hearing to determine whether 

Robertson desired to have counsel appointed. 

4 Robertso'n appeared pro se and testified at the hea~ing. Mr. Salter represented the State. 

5 
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In accordance with In Re: Stays of Execution, the South Carolina Supreme Court's July 7, 

2005 Order and S.C. Code Ann. § 17-27-160 (Supp. 2007), Judge Few filed an Order Appointing 

Counsel For Post-Conviction Relief dated September 9; 2005, in which he appointed Michael 

Brown, Esquire, to represent Robertson.sJudge Few held a hearing at the Greenville County 

Courthouse on September 23,2005. Robertson was present at this hearing, as was Mr. Salter, who 

represented the State. The appointment of Mr. Brown was confirmed at that hearing.6 Judge Few 

later appointed Joseph David Matlock, Esquire, to assist·in representing Robertson. 

C. State PCR proceedings. 

Robertson filed his PCR Application on March 1,2006. App. 3244-51. Respondentfiled. 

its Return on October 20,2006. App. 3252-62. Judge Few held an evidentiary hearing into the matter 

on January 29-~ 1, 2007, at the Moss Judicial Center in York, South Carolina. Robertson was present 

at the hearing, and Messrs. Brown and Matlock, Esquires, represented him. Mr. Salter represented 

the State.? 

S A copy of this Order is ~ttached to this Response. 

6 The undersigned counsel has checked both its PCR files and the maillo·gs for counsel in the 
years 2005 and 2006. The transcript of the September 23,2005 hearing is not in the files and Respondent 
apparently did not order this transcript because Robertson did not contest cOijllsel's qualifications in state 
peR. Pursuant to Rule 607(I),.SCACR," a court reporter shall retain the primary and backup tapes ofa 
proceeding for a period of at least five (5) years after the date of the proceeding, and the court reporter 

.. may reuse or destroy the tapes after the expiration of that period." Respondent has riot previously 
requested the transcript of the September 23,2005 hearing and is unaware if Robertson has done so. See 

.. State v. Serrette, 375 S.C. 650, 652, 654 S.E.2d 554, 555 (Ct.App.2007) (stating the burden is on the 
appellant to provide an appellate court with an adequate record for review); State v. Williams, 321 S.C. 
455,464 n. 4, 469 S.E.2d 49, 54 n. 4 (1996). See also Rule 210(h), SCACR (an appellate court need not 
consider any fact whlchdoes not appear in the record). 

7 Robertson testified on his own behalf at the hearing. He also presented testimony from his trial 
counsel, James William Hancock, Jr., and James W. Boyd, Esquires. The State presented the current 
Sixteenth Circuit Solicitor, Kevin S. Brackett; the former Sixteenth Circuit Solicitor, Thomas E. Pope, 
EsqUIre; Michael Stobbe, the Branch Chief ofInmate Records at the South Carolina Department of· 

6 
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At the outset of the PCR hearing, Robertson amended his Applica:tion and proceeded on 

twelve specific grounds of ineffective assistance of counsel, including the following, relevant 

allegations: . 

1. Counsel failed to present Dr. Hayne McMeekin as' a witness and 
failed to develop evidence that Dr. McMeekin over-prescribed 
Ritalin; 

2. Counsel failed to present Chip Robertson.as a defense witness; 

3. Counsel failed to pursue a verdict of guilty but mentally ill (GBM!), 
either by advising Applicant to enter such a plea or hy requesting a 
verdict of GBM! at the trial; 

4. Counsel failed to spend an adequate amount oftime with Applicant 
prior to trial; . 

5. Counsel never pursued a proposed plea bargain allegedly offered by 
the State; 

6. .. Counsel erroneously advised Applicant not to testify in the sentencing 
phase of his trial; 

7. Counsel failed to present evidence that Applicant is adaptable to 
pnson; 

8. Counsel failed to cross-examine Applicant's co-defendant, Meredith 
Moon about a statement in which she allegedly agreed to "keep quiet" 
about the murders in exchange for $50,000.00; 

9. Counsel failed to request removal of a juror where the juror had made 
statements on voir dire; 

.. ' 

Corrections (S.C.D.C.); and Ms. Merry Collins, an Investigator with the Sixteenth Circuit Solicitor's 
Office. App. 3263.;.3650. The Court also had before it the trial transcript (including pretrial motions 
hearings); the records from Robertson's direct appeal to the South Carolina Supreme Court and the 
waiver of his appeal; the June 16, 2005 letter request for a stay of execution; Respondent's June 21, 2005 
letter opposing the request for a stay of execution; the July 7,2005 Order ot-the South Carolina Supreme 
Court granting t.hestay; the Order Appointing Counsel for Post-Conviction Relief; the York County 
Clerk of Court's records; the Post-Conviction Relief Application and the Return. Order, App. 3652-53. 

7 
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10; Counsel did not adequately advise Applicant before he was evaluated 
by the prosecution's psychologist; Dr. Geoffrey McKee; 

11. Counsel failed to adequately present· evidence of the Robertson 
family's mental health history; and 

12. Counsel was ineffective for presenting social worker Toni Cascio·as 
an expert witness because (a) of Cascio's lack of experiimce; (b) 
counsel's agreement to provide Ms. Cascio's notes to the States; (c) 
counsel's failure to discover Applicant's admi/isions about the crime 
in enough time to permit counsel to employ a different so.cial worker; 
and (d) Counsel's presentation of Ms. Cascio as a witness. 

App. 3268-73; See also App. 3658-59. Judge Few denied relief in an Order of Dismissal filed on 

March 24, 2008. App~ 3652- 57. The Order of Dismissal addressed the claims that Robertson had 

raised at the. PCR hearing. 

Petitioner timely served and filed a notice of appeal. Chief Deputy Appellate Defender 

Joseph L. Savitz, ill, represented him in collateral appellate proceedings. Thereafter, Mr. Savitz filed 

a Petition for Writ of Certiorari on Petitioner's behalf. The only Question Presented in the Petition 

was stated as follows: 

Trial counsel was ineffective at sentenCing (1) for advising Robertson that anything 
he revealed to Ms. Cascio - including theretofore undisclosed detailsaboutthe crimes 
- was privileged against discovery by the State or (2) for failing to object to discovery 
of Ms. Cascio's notes by the State and (3) for calling Ms. Cascio as a witness under 
these circumstances. 

Petition for Writ of Certiorari at p. 1. The State, through the undersigned counsel, filed a Return 

to Petition for Writ of Certiorari on July 15, 2009. The State re-stated the issues before the South 

Carolina Supreme Court as follows: 

Whether this Court should deny certiorari because Robertson's claim that trial 
counsel was ineffective for advising Robertson that anything he revealed to Ms. 
Cascio; the defense social worker, was privileged against discovery by the State was 
not presented to or ruled upon by the PCRjudge and he did not seek a ruling by filing 

8 



8:11-cv-00063-SB -BHH Date Filed 01/24/11 Entry Number 28 Page 9 of 16 

a Rule 59(e), SCRep, motion?, 

Whether this Court should deny certiorari because probative evidence supports the 
PCR judge's ruling that trial counsel was not ineffective for failing to object to 
ciiscovery of Ms. Cascio's notes by the State and for calling Ms. Cascio as a witness? 

Return to Petition for Writ of Certiorari at p. ii. 

The South Carolina Supreme Court filed a letter Order denying certiorari on October 6,2010. 

, It sent the Remittitur to the York County Clerk of Court on October 22; 2010. 

D. The Petition for Writ Of Habeas Corpus. 

On October 27,2010, Robertson filed a Motion for Stay of Execution and a Motion for 

Appointment of Counsel [Dock. No.1], so that he might pursue relief pursuant to a timely petition 

for a writ of habeas corpus under 28 U.S.C. § 2254 and 2244( d). Respondent received these motions 

on October 28, 2010 and ~ade a Response thereto on November 1, 2010. [Dock. No. 3].The 

Honorable Sol Blatt~ Jr., United States District Judge, entered an Order granting Petitioner's Motion 

for Stay of Execution. [Dock No. 10], The Honorable Bruce Howe Hendricks, United States 

Magistrate Judge thereafter entered Or4ers appointing John H. Blume, Esquire (as lead counsel); 

Keir M. Weyble, Esquire; and Emily C. Paavola, Esquire to represent Robertson. [Dock. Nos. 14; 

17]. 

. Robertson filed his Petition for Writ of Habeas Corpus on January 7, 2011. [Dock No. 20]: 

He also filed the above captioned motion for a stay on January Th. [Dock No. 21]. 

II. 

, Robertson premises his stay motion on the assertion that "[t]he record available to 

undersigned counsel contains no indication that either [collateral] attorney met the statutory criteria 

for appointment as qualified PCRcou'nselina capital case." See S.C. Code Arin.§ 17~27-160(2003)' 

9 
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He further asserts that c<ollateral counsei were ineffective because they failed to raise the various 

allegations in Grounds V-XI. See Petition for Writ of Habeas Corpus, pp.18-25. However, his 

stay request must be denied. 

First, his complaint is one of a state law violation that was never litigated in state PCR 

proceedings. As this Court is wen aware, " 'federal habeas corpus relief does not lie for errors of 

state law.' ... [Also], ... it is not the province of a federal habeas court to reexamine state-court 

determinations on state-law questions. ill conducting habeas review, a federal court is limited to 

deciding whether a conviction violated the Constitution, laws, or treaties of the United States." 

Estelle v. McGuire, 502 U.S. 62,67-68 (1991). See also Wilson v. Corcoran, 131 S.Ct. 13 (2010);8 

8 In a per curiam opinion, the Court summarily vacated a decision in which the Seventh Cll-cuit 
granted habeas corpus relief for an Indiana state prisoner. Jurors at Joseph E. Corcoran's state-court trial 
found that he was guilty of quadruple murder, found the statutory aggravating circumstance of multiple 
murders present, and recommended a death sentence, In adopting that recommendation, the trial judge 
made certain references to the innocence of Corcoran's victims, the heinousness of the offense, and his 
likely future dangerousness. Based on a clarification that the trial judge provided on remand, the Indiana 
Supreme Court accepted that his comments were intended only to provide context, and did not reflect any 
reliance on aggravating factors beyond those recognized by Indiana statute. Corcoran then sought federal 
habeas corpus relief, alleging in part that he had been improperly sentenced based on non-statutory 
aggravating factors. Ultimately, the Seventh Circuit granted relief. It found that the state high court's 
conclusion on the sentencing issue constituted an "unreasonable determination of the facts" under 28 
U.S.C. §2254(d)(2). It added that remanding the case for sentencing would "prevent noncompliance with 
Indiana law," which "[Corcoran] contend[ed] ... also violates the federal Constitution." Id at 14-16. 

The Supreme Court unanimously reversed. The Court reaffirmed that '\t is only noncompliance 
with federal law that renders a State's criminal judgment susceptible to collateral attack in federal courts. 
The habeas statute unambiguously provides that a federal court may issue the writ to a state prisoner 

. 'only on the ground that he is in custody in violation of the Constitution or laws or treaties of the United 
States.' 28 U.S;C. § 2254(a). And we have repeatedly held that federal habeas corpus relief does not lie 
for errors of state law." (internal quotation marks omitted). Corcoran, l31 S.Ct. at 16. 

The Court criticized the Seventh Circuit panel for providing "no hint that it thought the violation 
of Indiana law it had unearthed. also entailed the infringement of any federal right." Nor, held that Court, 
did it matter that the Seventh Circuit based its holding on §2254(d)(2). That provision "does not repeal 
the command of §2254(a) that habeas relief may be afforded to a state prisoner 'only on the ground' that 
his custody violates federal law." Without expressing a view as to the merits of Corcoran's underlying 
claims, the Court remanded the case for further proceedings not inconsistent with its decision. Id at 16-

10 
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Swarthout v. Cook, 562 U.S. _, No. 10-333 (U.S.S.Ct, Jan.; 24, 2111) (per curiam). Further, 

alleged defects in state post-conviction procedures are not cognizable in' a federal habeas corpus 

action. Bryant v. Maryland, 848 F.2d 492, 493 (4th Cir. 1988) (holding that errors and irregularities 

in connection with state post-conviction proceedings are not cognizable on federal habeas review). 
. . 

See also Wright v. Angelone, 151 F.3d 151,159 (4th Cir.1998) (rejecting claim as outside the scope 

offederal habeas corpus relief, because" '[a] federal court "shall entertain anapplkation fora writ 

of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only on 
. . 

. the ground that he is in custody in violation of the Constitution or laws or treaties of the United 

States.-" 28 U:S.C.A. § 2254(a)," and petitioner was "not currently detamed as a result ofa decision 

of the Virginia Supreme Court in the state habeas action"). However, Robertson cho.se noUo pursue 

this allegation in state PCR 
. . 

Moreover, his asserted basis for a successive PCR Application lacks merit. Neither state 

court,see A ice v. State, 409 S.E.2d 392 (S.C. 1991), nor this Court will grant relief based upon the 

ineffective assistance of collateral counsel. See § 2254(1) ("[ t]he ineffectiveness ... of counsel during 

.. , State collateral post-conviction proceedings shall not be a ground for reliefin a proceeding arising 

under section 2254");Mackall v. Angelone, 131 F .3d 442, 449 (4th Cir.l997) (en banc); Longworth 

v. Ozmint, 377 F.3d 437,448 n. 2 (4th Cir. 2004); Martinez v: Johnson, 255 F.3d 229;·245 (5th . 

Cir.200 1) (in light of § 2254(1), the Court was "unpersuaded" by petitioner's argument "that the State 

of Texas violated the Fourteenth Amendment by arbitrarily depriving him of his statutorily-created 

liberty interest in a competent post-conviction counsel"); Shackelford v. Armontrout, 950 F.2d 521, 

'. 522 (8 th Cir.1991) (tejectingpetitioner's argument that a Missouri Supreme Court rule "mandating 

17. 
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appointment of counsel in post-conviction proceedings, created a state liberty inter~st· in effective 

assistance of counsel"); cf. Bonin v. Calderon, 59 F .3d 815, 842 (9th Cir.1995) ("Bonin's contention 

that he was deprived of a state-created liberty interest in having two attorneys make closing 

arguments must therefore fail.... [T]here is certainly no federal constitutional rightto have two 

attorneys make closing arguments even in death penalty cases." (citation omitted»; Livingst~n v. 

Kansas, 2010WL4318817 (loth Cir.,Nov. 2, 2010) (unpublished); Espinoza v. Estep, 276F. App'x 

781,786 (10th Cir.2()o8) ("[w]e are not at liberty to consider" an argument that "a limited state right· 

to effective assistance of post-conviction counsel '" creates an interest that cannot be denied without 

violating the Due Process Clause of the Fourteenth Amendment" because it is precluded b.y 28 

. U.S.C. § 2254(1), which was not alleged to be unconstitutional);, 

Additionally, this supposed lack of qualification was an issue that could have been raised, 

if at all, at the time of the appointment and later pursued on appeal. See Plyler v. State, 309 S. C. 408, 

424 S.E.2d 477 (1992)(An issue must have been raised to and ruled upon by the PCRjudge to be 

. preserved for appellate review); Hyman v. State, 278 S.C. 501, 502,299 S.E.2d 330,331 (1983) 

(petitioner failed to preserve for review on appeal claim that trial counsel was ineffective for failure 

. to object that sentences constituted cruel and unusual punishment where point was not raised in PCR 

application or at hearing). As a result, it may not be asserted as a basis for a successive. PCR 

Application. S.C. Code Ann. § 17-27-90 (2003); Aice v. State, supra. 

Also, his claim is obviously barred in PCR by the one year statute of limitations governing 

PCR applications, S.C. Code Ann. § 17-27-45(A) (Supp. 2010). Likewise, laches bars relief in state 

court because of Robertson's failure to timely obtain the transcript ofthe September 2005 hearing. 

12. 
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See Bray v. State, 366 S.C. 137,620 S.E.2d 743 (2005).9 

The State would further note that the argument lacks merit as a matter of state law. Robertson 

contends that to be qualified in a capital PCR a lawyer either needs to have either previously 

represented a capital inmate in PCR, or be qualified to represent a death penalty inmate at trial AND. 

also have within the preceding two years twelve hours ofCLE training that primarily involves capital 

appeals or capital post~conviction relief. However, in her Memorandum regarding Appointment of 

Counsel ill Capital Post-conviction Relief Matters, dated August 13th
, 2003, the Chief Justice of the 

South Carolina Sllpreme Court specifically rejected this interpretation, finding that it would lead to 

the absurd result that an attorney qualified to represent a capital inmate at trial would notbe q)lalified 

to represent him in PCR. 10 Thus, it was concluded that the "not less than twelve hours 9f CLE 

.education" clause a:nd the "or professional training primarily involving advocacy in capital appellate 

9 In Bray, the state supreme court explained that: 

Laches is "neglect for an unreasonable and unexplained length of time, under 
circumstances affording opportunity for diligence, to do what in law should have been 
done. Whether a claim is barred by laches is to be determined in light of the facts of each 
case, taking into consideration whether the delay has worked lnjury, prejudice, or . 
disadvantage to the other party." Whitehead v. State, 352 S.C. 215, 574 S.E.2d.200 
(2002), citing Hallumsv. Hallums, 296 S.C. 195, 198-199,371 S.E.2d525, 527 (1988). 

In this case, petitioner's PCR application was. filed seven years after the denial of his first 
PCR application. He offered no explanation for the delay other than the fact that he only 
recently discovered he could seek a belated review of that denial. The tapes of 
petitioner's first PCR hearing have now been destroyed. Counsel had no notes on the 
PCR hearing, and neither petitioner nor his prior plea counselor PCR counsel could 
specifically recail the testimony presented at the PCR hearing. Based on these facts, the 
PCRjudge properly found that petitioner's claim was barred by laches. McCray v. State, 
317 S.C. 557, 455 S.E.2d 686 (1995) (this Court must affirm the rulings ofthePCR 
judge if there is any evidence to support the decision). . 

Bray, 366 S.C. at 140-41,620 S.E.2d at 745. 

10 Respondent has attached .a copy of this Memorandum to the current Response. 

13 
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or PCR defense" clause of S.C. Code Ann. § 17 -21-160(B) wer(! independent means through which 

an otherwise death penalty-qualified attorney could qualify to represent a death row inmate in PCR. 

Accordingly, an otherwise death-qualified attorney's twelve hours ofCLE within the previous two 

years did not necessarily have to be in the field of capital appellate or PCR defense .. 

Here, Judge Few specifically relied on the statute and this memorandum to conclude that 

PCR counsel were sufficiently qualified. His September 9, 2005 Order appointing Mr. Brown 

specifically states that "[t]he defendant contends that he is indigent and in need, of an attorney as 

contemplated by law." "Trial judges are presumed to know the law and to applyit in making their 

decisions." Walton v. Arizona, 497 U.S. 639,653 (1990). As a result, the presumption is that Judge 

Few appointed in accordance with § 17 .. :27 -160(B)Y Thus, there was no violation of the capital PCR 

qualification statute, and accordingly no basis for remanding this case and treating the proceedings 

that have taken place as a nUllity. 

Finally, Respondent has attached pleadings from Abdiyyah ben Alkebulanyahh, #6012 v. 

State, a capital PCR appeal in which the state supreme court, on October 20,2010, summarily denied . , 

a Motion to Remand for Additional Post-Conviction Proceedings filed on the petitioner's behalfby 

Robertson's lead counsel, Mr. Blume. Thus, Robertson's counsel are well aware that the present 

motion is without merit. 

Each and every allegation contained within the Motion not· hereinbefore either expressly 

admitted, qualified or explained is hereby denied. 

CONCLUSION 

11 Reliance upon the presumption would be unnecessary if Robertson had timely raised the 
matter in state peR .. 

14 
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WHEREFORE, having made its Response to the Motion To Stay Proceedings Pending 

Exhaustion Of State Remedies, Respondent requests that the'Motion be denied. 

January 24, 2~11. 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

DONALD J. ZELENKA 
Assistant Deputy Attorney General 
IDNo.4425 

WILLIAM EDGAR SALTER, III 
Senior Assistant Attorney General 
ID No. 3710 

ATTORNEYS FOR RESPONDENT 

By: slWilliam Edgar Salter, III 
Office of the Attorney General 
Post Office Box 11549 

15 

Columbia, South Carolina 29211 , 
Telephone: (803) 734-6305 
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Court News 

m:be ~upreme Q1:ourt of ~outb <!Carolina 
JEAN HOEFER TOAL 

CHIEF JUSTICE 

TO: 
FROM: 
DATE: 

All Circuit Court Judges 
Chief Justice Jean H. Toal 
August 15, 2003 

August13,2003 

POST OFFICE DRAWER 12456 
COLUMBIA. SOUTH CAROLINA 29211 

TELEPHONE: (803) 734-1584 
FAX: (803) 734-1167 

RE: Appoin'tment of Counsel in Capital Post-Conviction Relief Matters. 

Recently, issues have arisen over the nature of the qualifications required of attorneys 
appointed to represent petitioners In post-conviction relief (PCR) matters. South Carolina Code 
Ann. § 17-27-160 sets forth the qualifications necessary for an attorney to represent a petitioner 
In a 'capital PCR and, a dispute has arisen over the interpretation of the requirement thatan 
appointed attorney: "have successfully completed, within the previous two years, not less ~an 
twelve hours of South Carolina Bar approved continuing legal education or professional training 
primarily involving advocacy in the field of capital appellate and/or post-conviction defense." § 
17-27-160(8). 

It is my opinion that the second clause: or professional training primarily involving advocacy in " 
the field of capital appellate and/or post-conviction defense does not modify the first clause but 
is a separate way to become qualified under the rule. To otherwise read the statute would lead 
to, the absurd result that an attorney qualified to represent a defendant in the trial of.a capital 
case 1 would not necessarily be qualified to represent a petitioner in a capital peR proceeding. I 
do not believe that the intent of the Legislature was to 'create such a situation when it enacted § 
17w27~160. Accordingly, anyone who is qualified to represent a capital defendant at trial, and 
has completed their CLE requirements should be deemed qualified to represent a petitioner in a 
capital PCR proceeding under § 17-27"160. 

1To be qualified to represent a defendant in a capital trial, one of the attorneys must have at 
least five years experience as a licensed atto"rney and at least three years' experience in the 
actual trial of felony cases. 
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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 

Carmen T. Mullen, Circuit Court Judge 

Case No. 06-CP-11-223 

AI:>diyy8.h ben Alkebulanyabh, #6012, Petitioner, 

v. 

State of South Carolina. 

REPLY TO RESPONSE TO MOTION TO REMAND FOR 
ADDITIONAL POST-CONVICTION PROCEEDINGS 

Petitioner, through undersigned counsel, files this/reply to the Response in Opposition to 

Motion to Remand for Additional Post-Conviction. Proceedings. 

ARGUMENT IN REPLY. 

1. Petitioner's Post-Conviction Counsel Were Not Qualified 
Under the Plain Language of § 17M27-160(B). 

In 1996, the South Carolina Legislature enacted S.C. Code Ann. § 17 ~27 -160 «~CapitaI Case 

Post-Conviction Procedures") with the intention of "opting-in" to the expedited habeas corpus 

~1-
.i.. 
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procedures for capital cases contained in Chapter 154 of the Antiterrorism and Effective Deafu 

Penalty Act of 1996 (AEDPA). See Tucker v. Moore, 56 F.Supp.2d 611, 613-14 (D. S.C. 1999) 

(State argued that S.C. Code Ann. § 17-27-160 was enacted to attempt to satisfy 28 U.S.C. §§ 

2261{b}{c) of AEDPA).I To qualify as an "opt"in" jurisdiction, a state is required to, inter alia: a) 

esta?Iish a mechanism to provide qualified and adequately compensat¢ counsel in post-conviction. 

proceedings; appoint counsel pursuant to that mechanism, 28 U .S~C. § 2261 (b); and b) offer counsel 

to all state prisoners under capital senten~. 28U.S.C. § 2261 (c). The statute enacted by the South 

Carolina General Assembly in response to this federal incentive requires the appointment of two 

attorneys for indigent applicants, at least one of which: 

[MJust have previouslyrepresented a death-sentenced inmate in state or federal post­
conviction reliefproceedings or (1) must meet the minimum qualifications set forth 
in Section 16-3-26(B) [five years practicing law with three years in the actual trial of. 
felony cases] and Section 16-3-26(F) [any Supreme Court promulgated guide~nes for 
attorneys handling death penalty cases] and (2) have successfully completed, within 
the previous two years, not less than twelve hours of South Carolina Bar approved 
continuing legal education or professional training primarily involving advocacy in 
the field of capital appellate and/or post-conviction defense • 

. S.C. Code Ann. § 17-27-160(B). 

It is uncontested that neither of petitioner's post-conviction relief (PCR) attotpeyshad either 

(1) previously represented a death-sentenced inmate in state or federal post-conviction relief 

lThe United States District Court in Tucker consJrued § 11~27 -160(B) as requiring one of the 
two appointed attorneys to have either: (1) previously represented a death-sentenced inmate in state 
or federal post-conviction relief proceedings; or, (2) met the requirements of capital trial counsel in 
§ 16-3-26(B) and § 16-3-26(F) and have completed at least twelve hours of Continuing legal 
education in capital appellate andlor post-conviction defense. Report and Recommendation at 10-
13, Tuckerv. Moore, 56 F.Supp.2d 611 (D.S.C.1999) (No. O:98~681-8BD). Respondent conceded 
these statutory requirements and further conceded that Tucker's peR counsel. who were admittedly 
qualified under § 16~3-26(B), did not qualify for appointment as post-conviction counsel under the 
language of the statute at issue here. ld. Counsel in TUcker had the same experience as counsel 
appointed to represent petitioner. 

3872 



3873 
8:11-cv-00063-SB -BHH Date Filed 01/24/11 Entry Number 28-3 Page 3 of 15 

proceedings;. or, (2) completed twelve hours of continuing legal education or professional training 

in capital appellate and/or post-conviction defense within two years of their appointment to represent 
t 

petitioner in this case .. 

Respondent does not attempt to offer a construction of the statute under which petitioner's 

PCR counsel were qualified, but instead relies entirely on an August 15, 2003 letter ·from the Chief 

Justice ofthe South Carolina Supreme Court to all Circuit Court Judges stating that the qualifications 

for capital post·conviction representation under § 17 ~ 27 -160(B) are identical to those for capital trial 

representation under § 16~3~26(B).Response at 2. In her letter, the ChiefJustice concluded that the 

use of "or" between "continuing legal educationn and "professional training primarily involving 

advocacy" in § 17-27-16O(B) gives courts the discretion to appoint attorneys in capital post· 

conviction relief proceedings that either: (1) have completed any twelve hours of South Carolina Bar 

approved continuing legal education, regardless of the topic, or CiJ) completed twelve hours ofScuth 

Carolina Bar approved professional training specific to advocacy in the field of capital appellate 

andlor post conviction defense. The Chief Justice further opined that requiring more stringent 

qualifications for attorneys appointed in capital post-conviction relief than for attorneys appointed 

in capital trial proceedings would be an absurd result that the legislature could not have intended. 

Respondent's reliance on the Chief Justice's letter is misplaced for two reasons: (1) It is 

outside the scope of her unilateral authority as Chief Justice of this Court as conferred upon her by 

the State Constitution and relevant statutes; and, (2) even if it were within the Chief Justice's 

authority to issue this unilateral change to the rules, it violates the separation of powers doctrine by 

contradicting clear and unambiguous statutory language that is not so plainly absurd that the 

legislature could not have intended it. 

-3-
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A. The South Carolina Constitution Does Not Give the Chief Justice Authority to 
Create Rules and Standards for the Appointment of Counsel in Capital Cases. 

The South Carolina Constitution creates a Supreme Court consisting of a Chief Justice and 

fourAssociate Justices. S.C. Const. art. V, § 2. In addition to its original and appell~te jurisdiction, 

the Supreme Court has the power to: (1) make rules governing the administration of the courts; and, 

(2) subject to statutory law. make rules governing the practice and procedure in all courts. S.C. 

Const. art. V, § 4; S~C. Code Ann. § 14-3--640 (1976). ':: 

New rules promulgated by the Supreme Court governing the administration of state courts 

"become effective upon publicatiml of such rules in the Court Register." S.C. Code Ann. § 14-3-

940(a) (1976). In contrast) new rules "governing the practice and procedure of all courts ... shall 

become effective upon publication in the Court Register and review by the General Assembly 

pursuant to the provisions of§ 14~3~950." Id. at(b),2 

The Constitution appoints the Chief Justice of the Supreme Court as the administrative head 

. ~fthe state judicial system and assigns certain limited powers to the Chief. S.C. C~~st. art. V, § 4. 
. . 

As administrative head, the Chief Justice has the power to: (1) appoint an administrator of the courts 

and such assistants as deemed necessary; and, (2) set the terms of any court and assign any judge to 

sit in any court within the unified judicial system. ld. 

2 All rules and amendments to rules governing practice and procedure in all courts of this . 
State promulgated by the Supreme Court shall be submitted by the Supreme Court to the 
Judiciary Committee of each House of the General Assembly during a regular session, but not 
later than the first day of February during each session. Such rules or amendments shan become 
effective ninety calendar days after submission unless disapproved by concurrent resolution of 
the General Assembly) with the concurrence oftbree-fifths of the members of each House present 
and voting. S.C, Code Ann. § 14~3-950 (1976). 

-4-
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The Chief Justice's unilateral authority to issue orders is limited to these two enumerated 

powers and does not extend to iSSUi11g advisory opinions, changing court administrative rules, or 

changing the rules governing practice and procedure. This is further supported by the language in 

Article V, § 4 that specifically grants the power to make rules governing the administration of all 

state courts and the power to make rules governing the practice and procedure in all courts to the 

~'Supreme Court." Id. In order for the "Supreme Court" to make rule changes, it necessarily must 

conform to Article V, § 2, which requires this CoUrt to have a three--justice quorum for the 

"transaction of business." Further, if the Court makes changes to the rules governing practice and 

procedures in state court, these changes must be submitted to the respective Judiciary Committees 

of General Assembly per S.C. Const. art. V, § 4A, as codified in S.C. Code Ann. § 14-3-950. None 

of these requirements are met by a letter sent to Circuit Court judges from the Chief Justice setting 

forth her interpretation of a state statute. 

By concluding that § 17-27-160(B) places no additional requirements on capital post-

conviction relief representation, the Chief Justice effectively created a new and different standard 

for the appointment of counsel in capital cases. By any definition of the term, this is either 

rulemaking or legislating. No single justice of this Court is empowered to unilaterally change the 

law through statutory interpretation, especially in an area as significant as capital representation. It 

necessarily follows from a plain reading of the Constitution and related statutes 'that the Chief 

Justice's letter dated August 15, 2003 was outside the scope of her authority. 

B. The Change to the Appointment o/Counsel Standards in Capital Post-Conviction 
Cases Violates the Separation of Powers. i 

I 

The Chief Justice's letter also violates basic separation of powers principles because it 

-5-
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changes the plain wording of the statute as enacted by the South Carolina Legislature. Additionally, 

even if the Chief Justice has unilateral authority to change the statutory rules governing capital post· 

conviction relief, her opinion must be rejected on well~established principles of statutory 

interpretation. 

First, it is well established by this Court that "[a] basic pre&umption existS that the legislature .. 

has knowledge of previous legislation when later statutes are pass~ on a related subject." Berkebile 

v. Outen, 311 S.C. 50, 53 426 S.E.2d 760, 762 (1993); accord Kerr v. Richland Mem 'I Hosp., 383 

S.C. 146, 148,678 S.E;2d 809,811 (2009); City o/Camden v. FairfieldElec. Coop., 372 S.C. 543, 

548,643 S.E.2d 687,690 (2007); State v. McKnight, 352 S.C. 635, 648,576 S.E.2d 168, 175 (2003); 

Scott v. State, 334 S.C. 248, 253, 513 S.E.2d 100, 103 (1999). 

The statutory qualifications for trial attorneys appointed to defend an indigent in a death 

eligible case are found in S.C. Code Ann. § 16-3-26. This statute, enacted in 1977, requires tbatat 

least one of the appointed attorneys have a minimum offive years' experience as an attorneyan& 

three years' experience in the actual trial offelony cases. S.C. Code Ann. § 16-3-26(B)(1) (1976). 

The statutory qualifications for capital post-conviction relief were codified in 1996 in S.C. Code 

Ann. § 17-27-160, well after § 16-3~26. Additionally, § 17-27.-160(B) explicitly references the 
, 

minimum qualifications in § 16-3~26(B)(I), and then adds an additional requirement of continuing 

legal education (CLE) or professional training involving capital appellate andlor post-conviction 

defense. CLearly, the legislature was aware of§ 16-3-26(B)(1) when it explicitly incorporated it into 

§ 17 -27-160(B), and before adding the CLE requirement. If the legislative intent in § 17-27·160(B) 

were simply to mirror the requirements of § 16-3-26(B)(1), it would simply have referenced that 

statute and said no more. The additional language after the reference to § 16-3-26(B)(1) in § 17-27-

-6-
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160CB) cannot be construed as being devoid of anymeaning without totally torturing basic principles 
'7 

of statutory cons1ruction. See, e.g., State v. Sweat, 386 S.C. 339~ 351, 688 S.E.2d 569,575 (2010) 

("A statute should be so construed that no word, clause, sentence, provision or part shall be rendered 

surplusage,or superfluous.';)(quotinglnreDecker, 322 S.C. 215,219,471 S.E.2d462, 463 (1995»; 

Savannah Bank and Trust Co. of Savannah v, Shuman, 250 S.C. 344, 348, 157 S.E.2d 864, 866-67 

(1967) (Finding"[t Jhe construction urged by the appellant would disregard and treat as surplusage 

the quoted [section of the, statute]. We are not at liberty to do so."). 

Second, this Court has repeatedly held that it must interpret statutory language according to 

itsplainmeaning. See, e.g.,Hodgesv. Rainey, 341 S.C. 79,85,533 S.E.2d578, 581 (2000) ("Where 

the statute's language is plain and unambiguous, and conveys a clear and definite mearu.ng, the rules 

of statutory interpretation are not needed, and the court has' no right to impose another meaning.") 

(citation omitted). The Court will only reject the plain reading of a statute "when to accept it would 

lead to a result so plainly absurd that it could not possibly have been intended by the Legislature or 

would defeat the plain legislative intention." Kiriakides v. United Artists Commc 'ns, Inc., 312 S.C. 

i7l, 275,440 S.E.2d 364,366 (1994) (citing Stackhouse v. Rowland, 86 S.C. 419, 68 S.E. 561, 562 

(1910»; see also Harris v. Anderson County Sheriff's Office, 381 S.C. 357, 363 n.1, 673 S.E.2d423, 

426 n.l (2009) ("One rule of statutory construction allows the Court to deviate from a statute's plain 

~ language when the result would be so patently absurd that it is clear that the Legislature could not 

haveintendedsucharesult.") (citation omitted); Hodges, at 87, 533 S.E.2d at 582 (2000) ("[A] court 

will reject the ordinary meaning of words used in a statute when, to accept the ordinary meaning, will 

lead to a result so plainly absurd that it can not possibly have ~een intended by the legislature.") 

(citations omitted). 

-7-
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As stated in Petitioner's Motion to Remand, there are several reasons why the legislature 

would enact a different, and more stringent, standard for appointment of counsel in capital post· . 

conviction cases than for appointment at the trial level. First, post-conviction litigation is an unusual 
! 

combination of mal and appellate practice. Thus, persons competent to represent a death sentenced 

inmate at trial due to their extensiv~ trial experience as reflected in § 16·3~26(B)(1), do not 

necess.arily have the requisite skills to represent ~ indivi~~al in a capital post-conviction . .. 

proceeding.3 Second, at trial, the defendant has a Sixth Amendment right to counsel,. and thus a 

. Sixth Amendment right to the effective assistance of counsel. See Strickland v. Washington,.466 

U.S. 668 (1984). If trial counsel performs incompetently and the incompetence contributes to the 

conviction or death verdict, the defendant has a remedy. See. e.g., Heill v. Catoe,601 S.E.2d 335 ; 

(s.c. 2004) (counsel found ineffective for failing to object to improper victim impact argument). 

However, in post~conviction proceedings, there is no currently recogni.zed constitutional right to 

counsel and .thus there is no, clear remedy for substandard representation. See Aice v. State, 409 

S.E.2d 392, 394 (S.C. 1991) (finding second post-conviction petition barred as successive and 

appearing to reject ineffective assistance of po~t~conviotion co"imseI·asa "sufficient reason" for 

failing to raise issues in the first application); Cf Washington v.~:State, 478 S.E.2d 833,835 (S.C. 
I 

1996) (allowing second post~conviction application to proceed due to "many procedural i 

irregularities" in the fitstpostMconviction proceedings). Third. the legislature enacted standards for 

3See AMERICAN BAR ASSOCIA nON GUIDELINES FOR THE ApPOINTMENT AND 
PERFORMANCE OF DEFENSE COUNSEL IN CAPITAL CASES (2003) Guideline 1.1 (commentary) . 
("Post-conviction proceedings demand a high degree of technical proficiency, and the skills 
essential to effective representation differ ,in significant ways from those neceSsary to succeed at 
trial. . . . For post-judgment review to succeed as a safeguard against injustice) courts must 
appoint appropriately trained and experienced lawyers .. "). 

-8-
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capital post-conviction counsel for a specific purpose, Le., to m~et federal "opt-in", requirelnents. 

Thus, it makes perfect sense that the statutory standards would have specific requirements requu1ng 

either prior capital post-co11viction experience or capit~f post-conviction CLE training.4 

It easily follows, therefore, that when drafting the procedures for indigent "capital post­

conviction representation," the legislature intended § 17-27-160(8) to require at least one of the 

appointed attorneys to have training that involves "advocacy in the field of capital appellate andlor 

post-conviction defense." Otherwise, it is impossible to explain what purpose the second c1ause 

"involving advocacy in the field of capital appellate or post-cOnviction defense" would serve since 

the minimum standard in the first. clause of any South Carolina Bar approved' training wouid 

inevitably be met by any duly licensed attorney in: South Car,olina. S.C. App. Ct. R. 408 (a) ("All 

persons admitted to the South Carolina Bar shall be required to 'attend at least fourteen (14) hours" 

of approved continuing legal education (CLE) courses each year"):5 ' 

The legislature was well aware ofthe qualifications for capital trial attorneys when it enacted 

the qualifications for post-conviction relief attorneys, and therefore the CLE requirement must be 

read as an additional qualification for capital post-Conviction representation. There are also a 

number of plausible reasons for the legislature to have requ.ired different and more stringent 

qualifications for capital post-conviction relief, and in light of these reasons, the plainly absurd 

4A number of other states have different requirements for capital trial and capital appellate 
or post-conviction counsel. 'See, e.g., A.R.S. R. Crim. Pr. 16 (b) & (c) (requiring post-conviction 
counsel to have prior capital appellate or post-conviction experience or requiring a combination of 
felonytriaI audpost-conviction experience); Oh, Sup. R.20(A) & (B)(setting forth different criteria 
for appointment as lead counsel for a capital trial v. a capital dinect appeal). ' 

SNot to belabor the point, but such an interpretation of the statute would mean that an 
attorney could meet the qualifications for appointment in a capital post-conviction case, but not'have 
sufficient CLE hours to be licensed. Obviously, the legislature can not have intended such an 
illogical result 

-9-
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threshold is not met. Therefore, even if the Chief Justice had the unilateral authority to interpret § 17· 

27 -160(B), her interpretation must be rejected. 

II. Because Petitionerts Appointed peR Counsel did not Have 
the Experience or Qualifications Required by §17-27M160, and i 
Because Petitioner was Prejudiced by Their Lack of EXperience, : 
Petitioner's Case Should be Remanded to the Circuit Court for 
Additional Post-Conviction Proceedings. 

Respondent additionally maintains that the case shouLd q~t be remanded to the circuit court 

i . 
for additional post-conviction proceedings because: a) the statute does not provide a remedy for 

, ' . 

failing to appoint qualified counsel; and, b) petitioner can not demonstrate prejudice as a result of . 

the failure to appoint counsel who satisfied the statutory criteria. Both'arguments must fail. 
'. -'. 

While it is true that the statute does not specifically state what relief is available in the event 

a court appoints unqualified counsel, the same can be said of many (ifnot most) statUtes. The capital 

trial statute does not specifically state what the remedy would be if a circuit court judge appointed 

trial counsel who did not meet the statutory criteria. But, if a court were to appoint counsel who did , 

not meet those criteria ~d, a defendant was convicted and sentenced to death, this Court would 

certainly reverse the conviction and sentence and rem~d for the appointment of qualified counsel 

and a new trial. See State v. Dtddlemeyer, 371 S.E.2d 193 (S .C. 1'988) (holding that "the trial court's 

failure to follow the mandates of Section 16M 3-26(B) denied appellant a fair trial"). There is no other 

appropriate remedy which would satisfy the statute's purposes. Similarly, in petitioner's case, there 

is no remedy other than remanding the case to the circuit court for additional post~conviction 

proceedings that will satisfy the statute's purposes. No showing of]?rejudice should be required.6 

6Respondent cites and attaches an order of this Court denying a petition for writ ofh~beas 
corpus in Young v. State. Respondent's Exhibit B. Young sought a petition for writ of habeas 
corpus and alleged that he was denied due process because his post-conviction counsel did not meet 

l 
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However, even if this Court were to require a showing of potential or actual prejudice, such 

a showing is easily made. First, as set forth in detail in the Moton to Remand, petitioner's PCR 

Counsel: a) obtained no funds for investigative andlor expert services and retained no investigators 

(neither fact nor socialhistory/mitigation investigators); b) conducted no extra-record investigation 

to determine ifthere were viable claims for post-conviction relief not apparent from the trial record; 

andJ c) failed to pursue or raise a nutnber of claims which were apparent from the record. The PCR 

hearing, for the most part, consisted of counsel calling petitioner as a witness to "air his grievances" 

against his trial counsel. Undersigned counsel, who was appointed by this Court on appeal, does not, 

given the procedural posture of the case, have access to fimds for investigative and expert services 

and thus has not (and can not reasonably be expected to. have) conducted a necessary and competent 

post-conviction investigation.' The failure to conduct any investigation or retain any experts of any 
j 

the requirements of§ 17-27 -160CB), arid further alleged that qualified counsel would have raised two 
additional issues, which this Court ultimately detennined to have no merit. There are a number of 
factors which distingujsh Young from petitioner's case. The first distinction is the very different 
procedural posture of the cases. Young had already completed state post-conviction and federal 
habeas corpus proceedings (in which he was represented by different counsel) before he raised any 
objection to the qualifications of his original post-conviction counsel. Petitioner, on the other hand, 
has raised the issue of the qualifications of his PCR counsel at the earliest possible opportunity. 
Second, Young was seeking a writ of habeas corpus. Pursuant to this Court's jurisprudence, a writ 
of habeas corpus will only issue ifthere is a constitutional violation which, in the setting, constitutes 
a denial of fundamental fairness shocking to the universal sense of justice. See Butler v. State) 397 
S.E.2d 87, 92 (S.C. 1990). Given that petitioner has not completed his initial post-conviction 
proceedings, and thus has not had a "full bite" at the post-conviction apple, he shOuld not be required 
to satisfy the habeas corpus standard. However, even given the differences, it is important to note 
that this Court did address the merits of the issues raised by Young which his unqualified counsel 
did not present in his initial post-conviction proceedings. Appendix B at 5. Given the greater 
eqnities in petitioner's favor in his case, he is clearly entitled to a remand for additional postH 
conviction proceedings. 
. 7 At a minimum, petitioner should be afforded: a) the services of a forensic psychiatrist and 

other mental health professionals (e.g., a neuropsychologist) t6 further inquire into petitioner's 
competency at the sentencing phase of his trial as well as his current competency; and b) the services 
of an investigator to interview the jurors. 
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kind should, in and of itself, satisfy any prejudice requirement. 8 

Second, in the Motion to Remand previously filed, petitioner set forth a number of potentially 

viable post-conviction issues which were not jncluded in the amended application for post:-

conviction relief. In support of one of the potentially viable issues, i.e., whether petitioner became 

incompetent during the sentencing phase of the trial, petitioner provided a supporting affidavit from 

a highly qualified forensic psychiatrist. This was evidence which could have, and should have, been 

presented at petitioner's post-oonviction reliefhearing.~ 

Additionally, petitioner also noted a number ofissues apparent from the record which could 

and should have been raised below, not only as substantive allegations for post-conviction reliefbut 

also, depending on the issue, as ineffective assistance of trial or appellate oounsel. Motion to 

Remand at 7-11. In response to these issues, respondent makes a number of easily refutable points. 

First, as for petitioner's claim that he Was deprived of his constitutional right to fair sentencing trial 

because he was shackled without, any showing of necessity, respondent contends that there is no 

evidence the jury saw petitioner's feet shackled. Response at 6. It would be remarkable if the jurors 

did not see the shackles,,~ petitioner was placed in a glass room and there is no indication in the, 

record any attempt was made to prevent the jurors from seeing.Jhe,shackles. Furthennore, this is ' 
- , 

precisely the type ofinvestigation which could have, and should have, been done prior to petitioner's 

post-conviction relief hearing. Second, in response to petitioner's claim that trial counsel was 

8Undersigned counsel, who has represented indigent death sentenced inmates in South 
Carolina since 1985, is aware of no other capital post-conviction case where no funds for 
investigative and expert services were obtained nor any investigation conducted. , 

~espondentpojnts out that a claim of competence (although a different claim than the claims 
raised by undersigned counsel) was raised during the peR proceedings but no evidence was 
presented in support of the claim: Response at 5. That, of course, only proves the point. No 
evidence was sought and no evidence was presented. 

~12-
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ineffective for failing to object to the erroneous admission of evidence and improper argument by 

the solicitor during the penalty phase of the trial (Motion to Remand at 9-10), respondent maintains 

that there was no objection to the evidence to preserve the issues for direct appeal (which is correct), 

but then asserts that petitioner can not "push the blame" onto standby counsel when petitioner chose 

to represent himself. Response at 7. This is simply wrong. The trial judge, after removing petitioner 

from the courtroom, specifically charged standby counsel with the responsibility of objecting to any 

inadmissible evidence or argument. Tr, 3541 ~42, 3556-57. Thus, petitioner does have a viable claim 

of ineffective assistance of trial counsel. Third, as for petitioner's potentially meritorious claims of 

ineffective assistance of appellate counsel (Motion to Remand at 10), respondent asserts that the 

issues are without merit either because there waS no objection or the issues were discussed in the 

peR order. Response at 7. Again, that is not correct. Several of the issues, e.g., failure to terminate 

. ~" 
petitioner's pro se status and the failure to conduct a competency hearing cOuld have," and petitioner 

submits should have, been raised on direct appeal. As for the other issues, the PCR order "did not 

address the merits of the issues because they were raised only as free-standing claims of error and 

were rejected by the lower court on procedural grounds as issu~ which could or should have been 

raised on direct appeal. peR Order at 42, 48 & 5110. Again, the proofis in the pudding; given the 

procedural posture of the case, the only way to present the merits of these issues was to raise them 

l~espondent refers a number of times to the PCR order ofJudge Mullen. Response at 5,6,7. 
Another unique feature of this case is that the case was oliginallyassigned to Judge Roger Young. 
Judge Young appointed counsel and presided over the peR h~ring. For reasons which are not 
stated in the order transferring the case, it was reassigned at this, very late state of the proceedings 
to Judge Mullen on 17, 2008. It does not appear from the record that any post-hearing briefs were 
submitted to Judge Mullen, or that the court heard arguments before signing verbatim the state's 
proposed order. 

-13-
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as issues of ineffective assistance of appellate counsel, which petitioner's peR counsel failed to do. lI 

CONCLUSION. 

For the reasons stated above, as well as those set forth in the Motion to Remand, petitioner's 

case should be remanded to the Beaufort Court of Common Pleas for additional post-conviction 

proceedings. Petitioner should also have counsel appointed' to represent him who meet the 

requirements set forth in S.C. Code §17-27-160(B), and who are sufficiently familiar with capital 
. .' ~~ . 

post-conviction representation to provide adequate representation in a capitaJ post-conviction case. 

August 9, 2010 

Respectfully submitted, 

HNH.BLUME 
Cornell Law School 
112 Myron Taylor Hall 
Ithaca; NY 14853 
(607) 255-1030 

. IlPetitioner does not concede that the issues set forth in the Motion to Remand at 7-11 are 
the onlypotentia11ymeritorious issues in the case. Without conducting the appropriate investigation, 
counsel can make no such representation. 
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THE STATE OF SOu.m CAROLINA 
In The Supreme Court 

APPEAL FROM BEAUFORT COUNTY 
Court of Cortunon Pleas 

Cannen T. Mullent Circuit Court Judge 

Case No. 06-CP-11-223 

Abdiyyah be11 Alkebuianyahh, #6012, Petitio net, 

v. 

State of South Carolina. 

" J, :.: '. • ..... :... • • • ~ "\ 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of Applicant's Reply to Response to Motio~. to Remand 

for Additional Post-Conviction Proceedings was mailed today 9Y first class United States mail, 

postage prepaid, this 9th day of August, 2010, upon th~ .following: 

Alphonso Simon, Jr. 
Assistant Attorney General 
P.O. Box l'i5-49· . ';.. . ... 
Columbia, SC 29211 

" 
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ijtbe ~Uprelne Qtourt of ~outb QI:arol.ina 

DANIELE. SHEAROUSE 
CLERK OF COURT 

BRENDAF.SHEALY 
CHIEF OEPUTY ClERK 

John H. Blume, III~ Esquire 
. Blume Weyble & Norris, LLC 

P.O. Box 11744 
Columbia, SC 29211 

October 20,2010 

Re: Roberts, Tyree, a/k/a Alkebulanyahh v. State 

Dear Counsel: 

POST OFFICE BOX 1133~ 
COLUMBIA, SOUTH CAROLINA 29211 

(803)734-1080 

FAA (803)734-1499 

The following Order has been endorsed on your Motion to Remand for Additional 
Post-Conviction Proceedings in the above entitled case on appeal. 

"Motion to remand for additional . 
post-conviction proceedings is denied. 

sf Jean H. Toal CJ. 
F or the Court 

October 20, 2010." 

Please be advised the Petition for a Writ of Certiorari and Appendix should be 
served and filed within thirty (30) days of the date of this letter. 

Very truly yours, . 

(S)Jl~ 
CLERK 

DES/dmh 
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Roberts~ Tyree) a/kfa Alkebulanyahh v. State 
Page Two . 
October 20, 2010 

cc: Chief Appellate Defender Robert M. Dudek 
yAssistant Attorney General Alphonso Simon, Jr. 
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James D. Robertson, 

v. 

UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH CAROLINA 

Petitioner, 

) CIA No.: 8:1l-00063-SB-BHH 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 

Jon Ozmint, Commissioner, South Carolina 
Department of Corrections, 

) 
) 
) 

Respondent. ) 
) 

I, William Edgar Salter, ill., do hereby certify that on this date, I served the Respondent's 

Response in Opposition to Motion to Stay Proceedings Pending Exhaustion of State Remedies, 

(with attachments) in the foregoing action on counsel for the Petitioner by depositing one copy of 

the same in the United States mail, first-class postage prepaid, and addressed as follows: 

John H. Blume, ill, Esq. 
Keir M. Weyble, Esq. 
Blume, Weyble & Norris, LLC 
P.O. Box 11744 
Columbia, SC 29211 

Emily Paavola, Esq. 
Death Penalty Resource & Defense Center 
P.O. Box 11311 
Columbia, SC 29211 

This 24th day of January, 2011. 

slWilliam Edgar Salter, ill 
WILLIAM EDGAR SALTER, ill 
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IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT. OF SOUTH CAROLINA 

JAMES D. ROBERTSON, 
Petitioner, 

v. 

JON OZMINT, Commissioner, 
South Carolina Dept. of Corrections, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

~----~~---------------,) 

Civil Action No.8: l1-cv-00063-SB-BHH 

REPLY TO OPPOSITION TO MOTION TO STAY PROCEEDINGS 
,PENDING EXHAUSTION OF STATE REMEDIES 

Petitioner, James D. Robertson, by and throUgh undersi~ed counsel, submits this Reply to 

respondent's January 24, 2011 Response in Opposition to Motion to Stay Proceedings Pending 

Exhaustion of State Remedies (hereinafter "Opposition"). As explained below, nothing in 

respondent's submission justifies refusing the stay Robertson has requested. 

As described in Robertson's Motion to Stay Proceedings Pending Exhaustion of State 

Remedies, Rhines v. Weber, 544 U.S. 269, 276 (2005), established three criteria for determining 

whether to stay a habeas corpus action to facilitate eXhaustion of state remedies. In its Opposition, 

however, respondent fails even to cite Rhines, and offers no argument as to how the circumstances 

of this case' might fail to satisfY any of the criteria identified in that decision. Thus, although 

Robertson's request is governed by a simple test clearly articulated by the Supreme Court, 

respondent has chosen not to discuss that test at all. 

Instead of addressing the Rhines criteria, respondent offers a series of inaccurate and 

irrelevant assertions about the nature of Robertson 's request and the present availability of state court 

1 
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review. For example, respondent suggests Robertson is seeking habeas relief from this Court on the 

basis of "a state law violation that was never litigated in state PCR proceedings." Opposition at 1 0; 

see also id. at 11 (mischaracterizing Robertson's stay motion as a claim of "ineffective assistance 

of collateral counsel"). As his previous submissions to this Court make plain, Robertson has made 

no such claim. While it is true that a poor performance by unqualified state post-conviction counsel 

has necessitated further state court proceedings - and a related stay of the proceedings in this Court 

- it does not follow that Robertson has asserted (or intends to assert) any non-cognizable, state law 

claim before this Court. 

Respondent's additional arguments about the viability of Robertson's state post~convicti6n 

action are simply mispla:ced.) To the extent there are any questions about Robertson's ability to 

proceed in state court, those questions are for the state court - not this Court - to answer. As 

reflected in the holding of Rhines, where a state court is willing to consider a prisoner's claims, there 

is no legitimate federal interest in impairing access to that consideration by refusing a stay. See, e.g., 

O'Sullivan v. Boerckel, 526 U.S. 838, 844 (1999) ("Comity thus dictates that when a prisoner alleges 

that his continued confmement for a state court conviction violates federal law, the state courts 

should have the first opportunity to review this claim and provide any necessary relief."); Rose v. 

Lundy, 455 U.S. 509, 518 (1982) (citing Braden v. 30th Judicial Circuit Court of Kentucky, 410U.S. 

484,490-491 (1973» ("The exhaustion doctrine is principally designed to protect the state courts' 

role in the enforcement of federal law and prevent disruption of state judicial proceedings."). 

)See Opposition at 12 (asserting that "this supposed lack of qualification was an issue that 
could have been raised ... at the time of the appointment"); id. (Robertson's "claim is obviously 
barred in' PCR by the one year statute of limitations governing PCR applications"); id. at 13 
(disputing statutory criteria for qualification for appointment as state post-conviction counsel); id. 
at 14 (purporting to invoke "presumption" that Robertson's counsel were qualified). 

2 
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Finally, it is importanttorecognize that respondent's assurances that a South Carolina death 

row inmate's second application for post-conviction relief would be turned away by the state courts 

have been wrong before. In Elmore v. Ozmint, 4:04-cv-22310-DCN, for example, respondent 

convinced the district court that the prisoner's second state court application would be rejected for 

procedural reasons, and that a stay ofthe federal habeas proceedings was therefore unnecessary. In 

fact, Elmore was permitted to proceed in state court over respondent's objections, and the Fourth 

Circuit eventually found it necessary to stay the federal case pending the disposition of the state court 
. ~ . 

proceeding? Similarly, former South Carolina death row inmate Luke Williams, whose initial state 

post-conviction relief counsel were' unqualified, was permitted a second round' of state post-

conviction review over the objections of the state's counsel. See Williams v. Ozmint, 494 F.3d 474, 

483 (4th Cir. 2007) ('Williams filed two applications for state post-conviction relief, the second of 

which was granted by the circuit court (peR court)."). While the South Carolina Supreme Court 

ultimately reversed the circuit court's grant of relief in that case, it did so on the merits, not on the 

ground that Williams' second application was proc~durally barred. See Williams v. State, 611 S.E.2d 

232 (S.C. 2005). 

In sum, respondent's opposition to Robertson's request for a stay fails to address the 

governing criteria prescribed in Rhines, and relies instead on mischaracterizations and misdirected 

arguments about the availability of state court review. Because Robertson has already demonstrated 

his satisfaction of the Rhines criteria, and because respondent has come forward with nothing to 

establish that it would be inappropriate to allow the presently pending state court application to 

2The Fourth Circuit's unpublished order in Elmore is attached to this Reply as Exhibit 1. The 
state court proceedings in that case recently concluded with a grant of penalty phase relief. 

3 
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. proceed in the ordinary course, "it likely would be im abuse of discretion for [this] court to deny a 

stay .... " Rhines, 544 U.S. at 278. 

February 1, 2011. 

Respectfully submitted, 

JOHN H. BLUME 
KEIR M. WEYBLE 
Cornell Law School 
Myron Taylor Hall 
Ithaca, NY 14853 
(607) 255-3805 

EMILY C. PAAVOLA 
Death Penalty Resource & Defense Center . 
P.O. Box 11311 
Columbia, SC 29211 
(803) 765-1044 

By: sl Keir M Weyble 

4 
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CERTIFICATE OF SERVICE 

I hereby certify that on February 1, 2011, I electronically filed the foregoing with the Court 
using the ECF system, which sent notification of the filing to counsel for respondent. 

/s/ Keir M. Weyble 
Counsel for Petitioner 

5 
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FILED: March 24, 2008 

, .. UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 07-14 
(4:04-cv-22310~DCN) 

EDWARD LEE ELMORE, 

Petitioner - Appellant 

.. ,: .. v.· 

JON OZMINT, Director, South Carolina Department of Corrections; 
HENRY MCMASTER, Attorney General, state of South Carolina, 

Respondents- Appellees 

o RD E R 

In this federal habeas corpus matter, the district court 

granted the appellant a certificate of appealability on multiple 

exhausted constitutional claims relating to his state 

convictions and death sentence, plus an unexhausted Eighth 

Amendment. claim that, being mentally retarded, he is ineligible 

for the death penalty· under Atkins v. Virginj_~, 536 u.s. 304 

(2002). By way of a .Rule 28(j) letter and .counsel's advice 

) during oral argument,. it has come to this Court's attention that 

3896 
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- subsequent to the district court's denial of habeas corpus 

relief on the appellant's claims - additional significant 

factual development has 'occurr'ed in the state habeas court with 

respect to the Atkins claim. Furthermore, the state habeas court 

has taken steps tQwand an expeditious disposition of the Atkins 

claim, which disposition will likely require the resolution of 

novel state law questions and impact this appeal. 

, Accordingly, in these circumstances and in the interestp of 

f'ederalism and comity, this appeal is hereby stayed, pend,ing (1) 

final dispositibn of the appellant's Atki~ claim in the state 

habeas corpus pr0ceedings, or (2) further order of this Court. 

Entered at the direction of Judge King, with the 

concurrences of Judge Wilkinson and Judge Gregory. 

For the Court 

lsi Patricia S. Connor, Clerk 



~WiLsON 
ATrORNEY GENERAL 

The Honorable Davi9l:I{:l,!;lJilton 
Clerk of Court, York COfihty 
P.O. Box 649 
York, SC 2974;5 

March 24. 2011 ' .. 

Re; . James D: Robertson vs .. State of South Carolina 
C,A. No.: 2011 .. CP-46-00072 . 

Dear Mr. Hamilto:f:l: 

Enclosed please find an .origiI+.~ ~d Q.ue (1) copy of Re§ponden,j' s Retupi ~<;l Motion to 
DismIss to Applicant' s Post-Conviction Rdief Application, as well as a proposed Co'hditionru . ,. 
O:t;'der of Dismissal regarding the above matter. ' 

Kindly file same in your office and return a copy of the Return marked accordingly to the 
lP.1qetsigned in the Be.lf-addressed stamped envelope provide.d. 

If there are anyq\Jestions or comments, please feel free to contact me .. 

wES:dmd 
Enclosures 
cc: Th~ HOl,1prctb~~ Lee S. Alford (w/copies of encls.) 

Einily C. Paavola, ESq. (w/copies of encls.) 
John H. Blume, Esq. (w/copies of encls.) 
Keir Weyble, Esq. (w/copies of encls.), 
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" STA. TE OF SOUTH CAROLINA 

COQNTY OF YORK 

JAMES D. ROBERTSON, #5067, 
o Pl~intiff 

STATE OF SOUTH CAROLINA 
x Defendant. 

: Emily C. Paayola, Esq. 
; Death Penalty Resource 
P.O. Box 11311 
Columbia, SC 29211 

: Nature of Motion: Capital PCR 

; Written n;tption a,~c~~1i 
, 0 Form Motion -

) 
) 
) 
) 
) 
) 
) 
) 
)­
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2011-CP-46-00072 

MonON INFORMA TIQN FORM 
• AND COVER silEET 
i1 

. William. E. Salter, Ill, Bar No. 4806 
• Ad4re~$: Post Office Box 1154,9 

Columbia, se 29211 
phone: (803) 734-6305 faX: (803) 734-4035~ 

I hereby m.oVe for ~~JJi.IJy tl:le\¢~J,l,t~.i set forth in the attached proposed order •. : 

3-24-11 

o PAID - AMOUNT: 
• X EXEMPT;, 0 Rule to Show' Cause iii Child':or Spolisal Support 

(check reason) 0 Domestic Abuse or Abuse and Neglect 
o Indigent Sta~ 0 State Agency v. Incilgent Party 
o Sexually Violent Predator Act X Post-Conviction Relief 
o M6tiQ.n for Stay in Bankfilptcy 
o Motion for Publicatio.p., 0 Motion.. for E~ec\).tion (Rule 69, SCRCP) 

. 0 Proposed order submitted at request of the court; or, 
reduce'd to writing from. motion made in open coUrt per judge's instructions 

Name of Court Reporter: 

o Motion Fee to be paid upon filing of the attaclled 
order. 
o Other: 

.. SCCAI233 (1/2003) 

I>.a~e Filed: 

.. , ,t:' 



STATp, QF SOUTH CAE,OLINA 
COUNTY OF YORK 

) . 
) 

IN THE. COURT OF COMM"ON PLEAS 

J;lmes D. Robertson, #51167, ) 
) 

Applicant, } 
) 

v,. ) 
) 

State of South Carolina, ) 
) 

Resporident.. ) 
.7:-' r """ no -:,","~~-.",~- .. : ~·-·,t .-~.~" "¥,' - -,;:...... ·~i" .~- ~-.. :.:.'.-.. ~:::': .. ~.~~~~.~~:::.~ ;Z:." ~.~:;~1~ 

C. A. No. ll-CP-46-000n 

RETURN AND 
MOTION TO DISMISS 

Responden:t hereby makes a Re'ttlrg. and Moqpn to the A.PplicClotionJor Post-Conviction Relief 

(feR) fil~ by Applicant, James Q, Robertson (Robertson) through counsel, on January 7, 2011. 

Respondent submits that this 2011 Application must b'e Sl.linIllarilY dismissed because (l) it is not 

verified by Robertson; (2) it is barred by the <m .. e ye!U' statute of limitations governJng PCR 

applications, S.C. Code Ann. § 17-27-45(A) (Su~p. 2(11); (3) it is impermissibly~uccessive to a 

previously filed application and this Court caiinot grant a neW'· PCR heating based UpOl1 ~e 

ineffective assistance of former PCR. couns~IQr PCR coUnsel's laqk of statutory qualification~; (4) 

the sppposed lack of qualification of original PCR counsel was an issue that could have been raised, . 

if at aft, at the time of the appointment and later pursued ort certiorari' folloWitlg denial of relief by 

the PCRjudge;(~)lach~s bars reliefpecaus~~ Robertson's failure to timely obtain-the transcript bftlie 

September 2005 hearing, during which lead counsel stated his qualifications, resulted indestiuction 
,J ~ 

of that transcript and, air a result, the supposed deficiency in counsel's qualifications may not b.e 

asserted as a b~i .. s for. a sqccessive peR Application; and (6) the arguinent lacks merit as a matter 

of state law. In support of this motion to dismiss, Respondent \)10uld show this Court that<. 

I. PROCEDURALIUSTQlt\., 

... 
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A. Robertson's trial and the voluntarily abandoned direct appeal 

Robertson i,s cop:fip.e.d in the Liebe.r CO.rrectional Institution of the South Carolina Department 

of Corrections (SCnC) as the result of his two York County murder convictio!1s and death sentences 

for killing his parents. The York CountY Grand Jury indicted him; at the April 23 • 1998 tynn 9f co~rt 
'. 

for two COUI+ts oftnurder (98-GS-46-1 020 & ~ 1 021), one count of armed robbery (98-GS-46-1022) 

and one count of financial transaction card fraud (98-0S-46-1023). App. 3758-65. On April 30, 

1998~, the Stiite served him with a Notice QfInt~nt to s,e~k th~ d~~th pen~ty, pursuant to S.C. CQp,e 
1$ 

Ann. § 16-3-20(A)(Supp. 2002). The' State also gave notice at that time that it would rely upon the 

statutory aggravating circumstances that the mtltderWas cofti1hitted while in the cofi:uiiission of 

robbery w:hil~ arQ;l~ with a deoo.ly weapon; larceny with the use of a deadly weapon; and physical 

torture, as well as the aggravating circumstances<that the offender committed the murdet for biWse1f 

or another for the purpose ofteceiving money or a thing of value and ~t two gr !llQre pers.pns were 

murdered by the def~nd@t by Qne act or pursuant to one-scheme or course of conduct. See S. C. Code 

Ann. § 16;,3-20(C)(a)(1)(d), (e), and (h); (4); and (9) (Supp. 2010). 

TIte South Caroliha Supreme Court as"sighed the case to the Honor~ble JoOO, C. Hayes, III, 
j 

and gave Jl1~ge Hayes excl\lsive jurisdiction over the case. James W. Hancock, Esquire, and James 
1 

W. Boyd, Esquire, represented Robertson. 1 Sixteenth Circuit Soq,citor Thomas E.Pope and Deputy 
-.' :..! 

Solicitor Kevin S. Brackett represented the State. Judge Hayes heard motion hearhJ.gs on July 17 

(App. 32-48), September 22 (App. 49:-55) and 25,1998 (App. 55-79); November 2 (A~p. 79~9'O) 

and 20, 1998; becember4 (App. 90-121) and 18, 1998; ahd on Febiuaty 12 and 19, 1999. 

1 Thad Lee Myers, EsqH-ir.~.l!!!q originaJly been appointed to represent Robettson. However, Mr. Myers 
was relieved because of a conflict of interest 

2 
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Robertson',s capital JUry trial was held on Mafch 15-26, 1999. The jUry convicted him of alt 

of the indicted offenses CAppo 122-1977); and a sentencing phase was conducted, after his exercise 
. . ~ 

of the 24-hour statutory waiting period in § 16-3;.20(B). In addition to the five statutory aggravating 

circumstances relieg upon by the State, Judge Hayes instructed the jury on the statutory mitigating 

circumstances that Robertson did not have any prior convictions involving the use of violence 

against another persoh; that the mutders were committed 'whi~e he was under the influel1ce Qf a 

men~& or emoti~nal,disturbance;,that his capacity'to appreciate the criminality of his conduct orto 
. \ 

conformhis conductto the requirements oflawwas substantially imp'aired; and his age and mentality' 

at the tinie of the crimes. § 16-3-20(C)(b)(1)-(2), (6) and (7). The jury found each ofth~ ~leged 

statutory aggravaJing (1ircumstances and it sentenced Robertson to death·for each of the murders. 

. Judge Hayes affirmed their deCision and imposed the death sentence for the murders. App. . 

1977-3242. 

. ~,. ",,,' "t, :?:: 
Robertson did not fJ1e a timely Notice of Appeal; but Judge Hayes entered a Consent Order 

granting.relief pursillmt to White v. State" 263 S.C. 11 0, 20 8 S .E.2d 35 (1974).2 At various points qJ? 

direct appeal,A~si,~ta,ntAppel1~te Defender Robert M" Dudek and Deputy Chief Appellate Defender 
, . 

Joseph L. Savitz, ill represented Robertson before the South Carolina Supreme Court. On May 28, 

1999, Robertson. throUgh Mr. Dudek, flied a P~tition for Writ ofCertiorad seeking White v. State 

appellate review, to which the State consented. The Supreme Court entered an Order on Jillle 25, 

1999 granting direct appellate review Under White. 

Robertson wrote the Supreme CoUrt on August 28, 2000. In this letter, he ~ked the Court 
",' 

.; j .... t~ ........ , 0.4. ,_ ;; .• : '.... .. ! .. _ .. of··· . . ( . ,.':'4'!I~ 1, . 

1 "Even where the post-coiivictioh relief judge makes th~s findingLhem,_ay not grant relief on tnh~ b~is. 
m~te~ the appliQ~tmust petition this Court for a White v. State review.;;])avis v. Stat.f, 28.8 S.C. 290, 291, 
n. 1,342 S.E.2d 60,60 n. 1] (1986)" (emphasis omitted). " . 
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to relieve Mr. Dudek as counsel. to allow him to drop his appeals and to permit him tQ be ~xecuted. 

Mr. Dudek fuMe a Return to Motion on September 11, 2000. On OctoOber 6, 2000, the Supreme 
l: 

Courtel),tered an Order remanding the case to Judge Hayes for the purpose of conducting a hearing 

on Robertson's c6'mp't~tency to be executed. 

After Judge H~yes had entered Orders appointin~ Christopher A. Wefborn~ EsqUire, to 

represent Robertson at the hearing (on February 2, 2001) and ordering it p"Sychiatric evaluation of his 

competency to be executed (on PebruiU'y 15,2001), Robertson ~ign.¢ a Man~h 15, 20QJ affidavit 
:,~ 

stating that he wi~hed to pu,rsue all ayailable appellate remedies. He also asked to have Mr. Dudek 

relieved as counsel and to have alternative counsel appointed. JUdge Hayes made a Report to the 

Supreme Court dated. October' 12, 2Q01. He found. that it was unnecessary to hold a competency 

hearing because :Robertson no longer desired to appear pro se. Therefore, the South Carolina 

Supreme Court filed an Order on November 15,'2001 relieving Mr. Dudek ll$. C91ID$el and appointing 

Mr. Sayitz as appellate counsel. 

Q,n. April 1..5,2002, Mr. Savitz fIled an Initial, Brief of Appellant 011 Rbbeftson's behalf.3 

........ ',' .... ,' ,,'~. " • .,', h-ll"ii .. , ... ,<' .,., .... " :."" ~ .... ': .oj" ''':'.; ':j-\ 

3 App~llate cQqns€fJ Savitz' Brief presented three issues: 

~ . 
TIle judge erred by forC:!I)g appellant to Sij~rn,i.t tp a, state-sponsored"" 
psychological evaluation solely for the purpose of obtainingevidetlce to ber 
used against him at sentencing, since neither competency to st8.J.ld trial, 
~iJty byt ment,al1yill'uor insanity' were ever atissue in the case. 

2. The judge erred by refusing to instruct tb.e jury atsent,encing that voluntary 
in,toxicatjon could be considered mitigating. 

3" The judge erred by refL!sjng to. select"an Ullbiased jury from another county,:' 
given the notoriety of the case and community septinient against appellant. 

4/15/02 Initial Brief of Appell!,:!lt ~t p. 1., 



Again, RO,bertson expressed displeasure with the manner in which appellate counsel was handling 

his appeal. He wrote the South Carolina Suptem~ Court on ApriJ 18, 2002 and asked for the Court 
, , ., 

to relieve Mr. Savitz.,because Mr. Savitz did not represent his intdfests. The Cou~ denied his request ., ~. 

in a May 16, 2002 Order. 

, However, Robert,~Qt:L agajp. wrote a letter to the S.outh Carolina Supreme Court dated June 

3,2002, in which he asked the Court to relieve Mr. Savitz and to allowhlm to pr.oce~d pro se. Both 
,{; ,: 

Mr. SaVitz and the State responded to his request. The South C~olina Supr~!l1e Court then filed$1,. 
';t. 

Order QP Jl!11e 2(>" 2002, n~m~ding the matter to Judge Hayes for a hearing on Robertson's 

competency to appear pro se. 

Judge Hayes held a hearing on his competency to appear pro se on October 10,2002.4 Qn 

Octob~r 28, 2002, Judge Hayes signed aReport in the Supreme Court of Smith Carolina. He found 

''I"' 
, that Robertson was competent to waive appellate counsel, and that Roberts6n's decision to waive, 

';~ \ ". 
counsel was knowing ana vOluntary. The South Carolina Sllpreme Collli ':~led an O~deron 

NQv~ID.ber 21, 2Q02, relieving Mr. Sayitz. and permitting Robertson to appear pro se. 

Robertson thereafter filed a prq se Initial Brief of Appellant, cfated July 25, 2003, in which 

he presented seven issue'§fd't appellate review: 

, 1;~ The judge erred in denying 3 separate motions for'a directed verdict' 
based on insufficiem evi.9.e;J;l.ce 8.l19 Stllie's failure to meet the burden 
of proof as to first elemeht of corpus delicti of murder at the 
coo,plusion of State's case. 

2~ The judge en'ed by forcing appellant to submit to a state-sponsored, 
pSYQbologicaLevaluation solely for the purpose of obtaining evidence 
to be used againSt him at sentencing, sinpe nei1Jier competency to 

" • ' .. ", t:.,. ."', J 
Pi 

4 Robertson was present at the hearing and BrlJ.ce M. Poore, Esqui.te, represented him. ~enior Assistant 
Genera] William Edgar Salter, fir, represented the State. Robertson Was'tbe only witness at the hearing. 

5 

.~ 

3904 



3905 

stand trial, guilty but mentally ill nor imranity were ever at issue in the 
case. 

3;v The judge erred by denying thejuty's request to take notes' while 
being recharged as to the law during guilt ~hase deliberations. 

4,; The judge erred in revealing the location where the jl+rors were 
sequestered, thereby denying appellant his constitutional right to a fair 
and impartial jury .. 

5j{ The judge erred in not allowing the defense to defme "life 
impd~onm~nf' &$ it appears in the state statute.,to pot~Jltial jurors 
dUring voir dire, thereby denying appellant a faii~imd impartial jury. 

fl .. 
6.: T,he judge er:red by refusing to select an unbiased jury from another 

countY, given the notoriety of the case and cOIJlp.J..yp.ity sentim.~pt 
against appellant, 

7. The judge erred in sentencing appellant to del:!,th. 
;~; 

Pro Se Initial Brief of Appellant at p. 2. The State filed the Initial Brief of Respondent on 

'. December 31, 2003. 

However, the 4irect appe::uwas dismiss.ed!W.d re-instated on several occasions because of 

Robertson's failure top comply with the South Carolina Appellate Court' Rules (SCACR) .. 
". 

EventuallY2, Robert§on indicated to the South Carolina Supre:rhe Court that he wished to abandon his 

J 

right to a direct appeal. In an Order dated Novemb~f 22, 7004, th~ Courtry.P1anqed the cas.e to Judge 

Bayes for a full hearing 011 his competency to waive'his right tOldirect appeal, The State submitted 

a Memorandum Regarding Petitioner's Right to Waive Direct .Appeal on February 14,2005. 

The h.,e&"in.g was held b~fQre Judge Hayes on February 22,2005, at the Moss Justice Center 
,~ 

in York, South Carolina.s In a February 23.2005 Report to the Supreme Court, Judge Hayes found 

that Robertson was competent to waive his right to direct appeal. In an Order filed June 3" 2005, the 

',5 RobertsQP appeared pro se and testified,at the hearing. Mr. Salter represented the State~,: 

6 



~----~ ~---------

S'upreme Court of South Carolina agreed with Judge Haye's~ fIiiding that he was competent to waive 

bis tight to appellate review. The Court also conducted the proportionality review mandated by S.C. 
II 

Code ~nn. § 16-3-25 (2"003), it dismissed the appeal and'it dlrected the Clerk ofthat Court to issue 

an execution notice pursuant to In re Sttijls ojExe'Cution in Capital Cases, 321 S.C. 544,471 S.E.2d 

140 (1996). 

Thus,Petitioner did not exhaust any claim on direct appeal because he knowingly ang 

voluntarily abandoned the appeal :and it was dismis~e9 at hi~ reque~t without the Soutl,1 Carolina 

Supreme Court coU§~dYring l:!l1y issuefi. that Petitioner raised in his pro se Initial Brief of Appellant.6 

B. Intervening action prior to PCRflling. 

On Julie 16, 2005, Robertson requ~~too. a Stay of Execution to file a Post-Conviction Relief 

(PC~) application. Over Respondent's opposition, the Supre~, Court filed a July 12 2005 Order 
j 

grantihg a stay pursuant to In Re: Stays ofExecutiOfl. The Court ~o appointed the J:IonorS;!Qle John 

C. Few topfeside over this ~se and it girected Judge Few to hol,d ~ hea.ring to determine whether 

R9b~rtson qesir.ed to have cQunsel appointed. 

~ In accordance with In Re: Stays oj Execution, the South Carolina Supreme Cm,m's July 7, 
;'.f. 

2005 Order aI)d S.C. COQ,e Ann. § 17-27-160 (Supp. 2007), Judge Few filed an Order Appointing 
., 

.... ... .. 
Counsel For Post-Conviction Relief dated$eptember 9, 2005, in which he appointed Michael 

Brown, Esquire, to represent R:obertson.7 Judge Few helda hearing ~t the Greenville County 

Courthouse on September Z.J, 2005. Robertson was present at this hearing, as was Mr. Salter~~who 

::. n, ... '~.: ... ' .. '... ........ J " 

. 6 Petitioner acknowledges that his direct appeal was <;ti~Hl}Js,~e~ ip his Petition, Pe,tition, p. 2 ~~ 9(c)-(d). 
However, altllough represented by three attorneys, he dIsingenuously omits that it Was dismissed because 
he knowingly arid::voluntarilyaband6hed his appeal. 

7 A- copy of this Order is attached to this Response. 

7 
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represented the State~ The appointment Of Mr. Brc)Wn was confilmed at that hea~mg.8 Judge Few 

later appointed Jos.eph David Matlock, Esquire, to assist in representing Robertson. 

C. State PCR proceedings. 

1. Robert,so:pts origin!!,! PCR actipn. (06-CP-46-532). ~ 

Robertson filed his original and only properly filed PCR Application (06-CP-46·-532) on 

March 1,2006. App. 3244-51. Resp1'>ndent filed its Return on Octobet 20,2006. App. 3252-62. 

Judge Few helq ~ eviclentiary h.earing into the matter on January 29-31, 2007, at the Moss Judicial 

" " Center in York, South Carolina. Robertson was present at the hearing, and Messrs. Brown and 

Matlock, Esquires, represented .him ... Mr. S~ter represented the State:App. 3263-1650.9 

At the o,utset of the PCR hearing, Robertson amended his Application and proce~ded Oh 

A'The undersigned counsel has checked both its PCR flIes and the mail lOgs fof cOlih~eI iii the years 2005 
and 2006. The transcript of the September 23, 200? b~IDlJ,g is not in the :fjles an,d Respondent apparently did 
not order this transcript because Robertson did not contest counsel's ,qualifications in state PCR. Pursuant 
to Rule 607(1), SCACR, " a coUrt reporter shall retain the prima!,)' and backup tapes of a m:Qceeding fQr a 
period of at least five (5) y~ru:,s -~,r tIl~ date of the proceeding, and the court reporter may "reuse or destroy 
the tapes after the expiration o{that period." Respondent has not previously requested the'transcript of the 
September 23, 2005 hearihg and is unaware if Robertson has done so. See State v. Serrette, 375 S.C. 650, 
652, 654 S.E.2d 554, 555 (Ct.App.2007) (smting the burden is Qn.theappellaot to provide an appellate court 
with liQ. adequate record for review); State v. Williams, 321 S.C. 455,464 n. 4, 469 S.E.2d 49, 54 h. 4 (1996). 
See also Rule 210(h), SCACR (an appellate court need not consider ~y fact which does not appear in the .. . 
record). .>j 

01.-

9 Robertson testified oft his. own behalf at the hearing. He also presented testimony from, ~s trial counse,J, 
.J!jJl1eS William,Hancock, Jr., and James W~ Boyd, Esquires. The State presented the current SIxteenth Circuit 
Solicitor, Kevin S. Brackett; the forfue'f Sixteenth Gircuit Solicitor, Thomas E. Pope, Esquire; Mi~hael 
Stobbe, the Branch Chief oflmPate Reqprds at the'.So1Jth Caroiina Department of Corrections (S.C.D.C.); 
and Ms. Meny Collins, an Investigator with the Sixteenth Circuit Solicitor's Office. App. 3263.;3650. The 
Court also had;before itthe trial transcript (including pretrial motions hearings); the recor4_~ :trom Robertson:~ 
direct appel!l t9!P,~ South Carqlina SupreI!).e Court and the waiver of his appeal; the June 16,2005 letter 
request for a stay of execution; Respondent's June 21. 2005 letter opposing the request for a stay of 
execution; the July 7, 2005 Order of the South Carolin!l Supreme Cowt granting the stay; the Order 
AppointiDg Cmmse.J for Eost-Conviction ReIief; the York County Clerk of €ourt's records; the 
Post-Conviction Relief Application and the Return. Order, App. 3652-53. 
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tweive specific grounds of ineffective assistance of cOWlSel, including the following, relevant 

.. aIt~ga,tions: 
~ 
t 

Counsel failed to present Dr. Hayne McMeekiJ;l as a witness and 
·failed to· develop evidence that Dr. McMeekih over-prescribed, 
Ritalin; 

2. Counsel failed to present Chip Robertson as a defense witness; 

3 .• , CoUnsel failed to pursue a verdict of guilty but mentally ill (GBM.J)} 

4 ... 

·9 •. 

, r 

. either by advisi~ Applicant to enter such ,a plea or by requesting a, 
verdict Qf GBMI ~t the trial; 

, Counsel failed to spend an adequate amount of time with Applicant 
prior to trial; ... 

Counsel never pursued a proposed plea bargain allegedly offered by 
the State; 

. Counsel erroneously advised AppIicantnotto testify in the sentencing 
pJ,ytse qf his trial; 

'\r, 

Counsel failed to present evidence that Applicant is adaptable to . ~ . 
pnson; }. {i,' 

Counsel failed to cross-examine Applicant's co-defendant, Meredith: 
. Moon apoQJ 3.;sta:t.em~l)t in which she allegedly agreed to "keep quietI! 
, about the mUrders in exchange fof $50,000.00; 

Cou~el failed to request removal of ajuror where the juror had made 
stat~nienfs on voir dire; 

1 o. Coqp.s,~l did not adequately advise Applicant before he was evaluated 
by the prosecution's psychologist, Dr. Geoffrey McKee; 

i 1.·, Copnsel failed to adequately present evidence of the Robert.son ,: 
family's mental health history; and >. 

12. COUJ;l,Sel was in~ffective for presenting social worker Toni Cascio as 
an expert witness because (a) of C(!..sgio's l~k Qf experiep.c.e; (b) 
counsel's agreement to provide, Ms. Cascio's notes to the States; (c) 
counsel's failure to discover ~:'p:pIicant's admiSsi~ns about the cr..ime 

.'., 

9 
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in enough time to permit counsel to employ a different social worker; 
and Cd) Counsel's presentation of Ms. Cascio as a witness . 

. ~pp. 3Z68-73. See alsQ App. 3ll58-S9. .'<!'. 

Judge Few denied reliefin an Order of Dismissal filed on Marchf.24, 2008. App.3652- 57. 

The Order of Dismissal addressed the claims that Robertson had raised at the PCR heating. 

Robertson timely served and filed a notice of appeal. Chief Deputy Appellate Defender 

joseph t. Savitz, III, representedhiin in collateral appellate proce~dings. Thereafter, Mr. Savitz filed 
~" :M 

~ PethionJor Writ of Certiorari on Robertson's behalf. The only:Question Presented in the Petition 

was, stated as follows: 

Trial coUhsel was ineffective at sentencing (l) for advising RODerts6n that anything' 
he revealed to Ms. Cascio - including theretofore undisclosed details about the crimes ' 
-w~ privileg~cl against di~c.overy by the State or (2) for failing to 0 bj~ct to <uscovery 
of Ms. Cascio's notes by the State and (3) for calling Ms. Cascio as a Witness under 
these circumstances. 

~ , 

Petitio-n for Writ Of Certiorari at p.l. The~tate, through the 1,U1d~rsigned counsel, filed a Retunl . 

to Petition for Writ of.Certiorari on July 15.2009. The State re-stated the issues before the South 

CarolinaSu)?reme Court as follows: 

Whether this Court sh~illd deny certiorari because Robertson's claim that trial . 
counsel was ineffective for advising Robertson that aQ.ything he revealed to Ms. 
Cascio, the defenselSocial worker, was privileged against:discovery by the State was 

. not presented to or ruled upon by the PCRjudge and he di4 not seek a ruling by filing 
a Rule 59(e), SC'RCP, motion? /. .,' 

Wheth~r this Cowt sQPuld deny certio.r!:1l'i becl;tuse probative evi4enye suppOrt;S tlle 
peR judge's ruling that trial counsel was not ineffective for failing to object to 
discovery of Ms. Cascio's notes by the State and for calling Ms. Cascio as a witness? 

Return to Petition for Writ of Certiora~i at p. ii. 

Th,e South Carolina Supreme Court filed a letter Order denying certiorari on October 6, 20 1 O~ 
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It sent the Remittitw." to the York County Clerk ofCour.t on October 22,2010, 

2. The current Application. 

, :k 
Robertson filed his current Application (l1-CP-46-000n) on January 7.2011. Respondent 

~:: 
makes its Returp cmfi Motion to Dismiss. 

D. The Petition for Writ of Habeas Corpus. 

On October 27, 2010, Robertson filed a Motion for Stay of Execytjo1;1~d a Motion for 

Appgintment ofCotplsel in the UPite.,d Stat~,s District COUli for the District of South Carolina, so that ' 

he might ,pursue relief pursuant to.a timely petition for a writ of habeas corpUS' under 28 U.S.C. § 

2254 and 2244(d). Re'spondent' received these'motions on Octobet28, 2010 and made a Response 

th~reto on Novemper 1, 201Q.The Honorable Sol Blatt, Jr., United States District Judge, entered an 

Order granting Petitioner's Motion for Stay of Exec tit ion. The Honotable Bruce Howe Hendricks, 
. :';. .- ..' . . 

';United States Magistrate Judge, therea.ft~r ~!!.t~eg or4,ers apPQintingJohn H" BllI111~, Esquire (as 

• ~ "., ~! 
le.fl:g ~@sel); K~ir M. Weyble, Esquire; a~d Emily C. Paavola,:pquire to represe1!t Robertson. 

Robertson filed his Petition for 'Writ of Habeas Corpus on January-7, 2011. He also filed a 

,Motion To Stay Proceedings Pending Exhaustion Of St~!e R~meQi~s 01;1 Jap.'!lm,-y 'fh. E-espondent 

fileg a Response to Motion To Stay Proceedings Pending Exhaustion Of State Remedies on January 

24,2011. . 
;: 

Respondent incorporates the following dQcllille.nts by re.ference and will provide the Court 

with a cOBY of these documents at the time of any hearing: 
;;: ~l 

1. Jud&e Few's denied Order of Dismissal filed on March 24~ 2008. 

if. ALtEGATIONS 
t 

" ....._ _.. i 
Robertson raises the following grounds for reHefin the rurrent PCR Application: 

,!~ 
~:' 

11 
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10(a): 

l1(a)~ 

(i) 

lO(b): 

11 (b): 

(i) 

(ii) 

(iv) 

Applicant was denied the right· to effective assistance of coullsel­
guaranteed by til,,,, Sixth and Fourteenth Amendments to the United 

. States Con"stitu:tion and by Article I, §§ 3 and 14 oft~e ·SoqtAt Carolina 
Constitution - during the guilt-or-innocence phase of his capital trial 
when trial counsel committed the acts or omissions set forth below in 
Section H(a). Trial COU,Asel's performance was both unreasonable and 

. prejudicial as outlined below. See Strickland v. Washington, 466 U.S. 668 
(1984). 

",. 

Trial counsel's acts Qr omissions included: ;i ~~ 

Counsel failed to object to t4~ $QUQjtQ.d iro.pi9P~ic19sjng argllJllent. The 
s~licitor encouraged the jury to rely on their own emotions and paSsion, 
rather than the evidence presented, by telling the jury that they did not need 
to §peJ.::ld even. five min~tes geliberating Q.¢Cause they knew in their hearts that 
ilie defendant was guilty. (Trilil Tr. 1916)'. Simmons v. State, 331 S.C.)33, 
338,503 S.E.2d 164, 166 (1998). " 

Applicant was denied the right to effective assistance of couilsel­
guaranteed by the Sixth and Fourteenth Amendments to the United 
State.s Constitution and by Article I, §§·3 and 14 of the South Carolina 
Constitution - dunng tke sentencing phase of his capital trial wh~:q tri,~l 
counsel committed the acts or omissions setforth below in section 11 (b). 
Trial counsel's performance was both unreasonable and"Prejudicial as 
outlined below. See Stricklantl v. Wgsi}ington, 466 U.S. 668 (1984). 

Trial cQ,1lUsel's acts or omissions included: 

Counsel failed to object to presentation of Applicant's prispn d1.sciplinary 
r~cord by a singl~ witness, whQ h~d not witnessed the pres(!..nted events, in 
violation of the Confrontation Clause of the SiXth Afrfefidmefit of the United 
States Constitution. (Trial Tr. 2129). 

~: 

Counsel failed to object to the State's iinilrop'er questioning: of the Victims' 
family counselor, which suggested that t\ie victim, terry Robertson, was a 
very private person and would have been deeply upset byfue reyelati on Ofher 
counseling records. (Trial Tr. 2792). SCRE 403. . 

90un~el failed t9 develop and· introduce evidence that the vigtims were 
opposed to capital punishment and woUld not have wanted their son to be 
sentenced to death. 

Counsel failed to object to the State's improper statements during clos.~g 

12 



10 ~ 11(~): 

10 & l1(e): 

10 &, UCt): 

10Cg): 

1 leg): 

.. 
argument that Applicant's presentation of relevant Ifiitigatifig'~vidence of his' 
family's mental health history had been a "rape" of his mother· Terry 
Robertson, and that this evidence had dragged Terry ."through th~ mUd." 
(Trial Tr. 3144, 3142). Simmons v. State, 331 S.C. 333~. 3'38, 503 S.E.2d 
164)66 (1998). :-r 

.!pplicant's Sixth ~ndFourtetl~th AmeXid.m.ent rjght 10 =!'fair jury trJal 
. was violated by· the solicitor's improper and prejudicial closing 
argument during the guilt-or-innocence phase of the trial during which 
the solicitor argued that the jury should not d.eliberate when determining 
whether the state had proven Applicant's guilt beyond a reasonable 
doubt. (Trial Tr. 1916). . 

Applicant's rights under the Sixth Amendment"s Confrontation Clause 
and the Due Process Clause of the Fourteenth Amendmentwerevfolated 
by the s.tate's introdu!;tion of a list of App,!icant~s pr!son in.Jra~ti9ns. 
du.rin~ the sentelfCin~ !,lhas'e of his capital trial. (Trial Tr. 2129). 

Applicant's Sixth, ,Eighth and Fourte.enth Amendment rights were 
violated by the solicitor's improper closing argumeQt during the 
sentencing phase of Applicant's capital trial during which the solicitor 
argued that that the defense's. mitigation presenfation was equivalent to 
raping the victim in the courtroom. ("You know, Ms. CasCio talked 
about Terry being sexually abused. Terry has been raped. She wanaped 
in tMs courtroom when they tal{e her through t1!is based QA his 
actions. ") (Trial Tr. 3144). t *.". . 

. ' 
AI?Plicant's Sixth, Eighth and Fo:urteenth Amendment rights were 
violated by the trial cou:rt's errof' in failing to strike a p'anel of potential 
jurors who violated the trial court's instructions and discussed news 
stories about the case while waiting to be questioned on indivldual voir 
dire. (I'rial Tr.. 425 & 1283). 

Applicantwas denied.the rightto ~ffective a~sistance of app~Jlate coqn&d . 
guaranteen by the Sixth and Founeenth Amendments to the United 
States Constitution and by Article 1, §§ 3 and 14 ofthe South Ca~~lina 
constitution ~when appellate counsel committed the ads or omissions set 
forth below ill section l1(g). Appellate counsel's performance Was both 
unreasonable and prejudicial as outlined below. ~ee~ Strickland v. 
,Washington, 466 U.S. 668 (1984). ' 

Appellate coun~el's acts or omissions includedr" 
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(1) 

.. , 
.;,< 

~" 
,t 

~: 

Appellate counsel failed to claim on appeal that the trial court had violated 
Applicant's Sixth', Eighth and Fourteenth Amendment rights; by failing to 
strike a panel of potential jurors who violated the trial court's instructions and 
discussed news stories about the ca,se while waiting to be qll,estioned on 
individual voir dire. 

(ii) Appellate counsel failed t9 tl:!e r~se tlte issue wh~ther the trial cowl: erred by 
denying the defense's motion to specifiCally define mitigating circUfiistafic'es . 
and to' question potential jurors about specific mitigating circumstances, 
where several potential jurors indi.cated. thatth.~y did nQt U1~d,erstand what 

. . mitigating circumstances were even after hearing the genetallegal defiiiition. 
(Trial Tr. 193-96). 

t 

(iii) Appellate counsel failed i? the raise the is~ue whether the trial com erred by 
denying the defense's motion to limit the State's presentation of victim impact 
eviqeUge ~9 te~tim.ony fro!p imme<l.iate frupily me,tnbers. ~Trial Tr. 1985:98). 
Appellate c6UllSer.s perfonnance was both unreasonable and prejudicial. See 
Strickland v. Washin~ton, 466 U.S. 668 (1984) . 

. m. DISCUSSION 

. 
Re§P9ndent sUQprits that Robertson's 2011 Application should be summarily dismissed for 

several reasons. fnitially,.the Application is subject to SUIiimary:dismissal because it is notv'erified, 
. ;;: ~~ 

in contravention bftM express language of S.C. Code Aml.. §17-:n-40 (~003). Section 17-27-40 

p;t:ovicl~s, in pertinent part, that "[a] proceeding is commenced by filing an application verified by 

the applicant with the clerk of the court in which the conviction took plac/ FJcts within the 

personal JqlOwlJoldge of the applicant and the authenticlty' of all documents and exhibits 

included in or attached to the application must be sworn to atfirmatively as true and corr~ct.~' 
. ~ 

;} . " .' iI '", 

(Emphasis aoded). See also Blume, John H.,An Introdu{:tion To P,ost-Conviction~e,rn~c1ie~, Practic.e 

qnd Prqcet11.!:re in South Carolina, 45 SCLR 235, 250 n. 115 (Winter 1994) ("Additionally, the 

application must include a verification signed by the applicant which affiims that the facts alleged 

in the applicatiofi are within the personallmowledge of1;he applicflPt and. affirms the authenticity of 
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;"1 :~ 

all docfuiiehts~ and exhibits co.pt{l.ined in the appUcation"). Robertson has not verified his 2011 

Application and it must be dismissed. " 

i 

Second', Respondent submits that the statute oJ limitati~l1s applicable to Post-Conviction 
t . ~ 

Reli~f actions bar.~ the entire Application. See S. C. Code Ann. § f7 -27 -45{A) (Supp/20 11). Section 

17-27-45(A) specifically provides that 

[a]u application for relief PW'$W\ptto this chap~r must be filed within 
oneyearaftertheentryofajudgmentofconvictiononvithinoneyear ' 
after the sending of the remittitur to the lower court from an appeal 
ot the filing pfthe final deci~jon upo.ll an appeal, whichever is later. 

See al$.o Peloquin v. State, 321 S.C. 468, 470, 469 S.E.2d 606,607 (1996) (allowing one-year grace 

period after effective date of § 17-27-45(A) for inmates whofie COI1:vict~oI1S became fmal before 

effective date of statute). 

As shown above, the South Carolina Supreme Court ftled an Order on June 3, 2005, in which 

it dismissed the appeal from Robertson's capital trial and senteIicing proceeding becau$~ ~t agreed 

. a, • 
with Judge Hayes' finding that h~ was competent to waive his rfght to appellate.revjew. The CoUrt 

also conducted the proportionality review mandated by S.C."Code Ann. § 16-3-25 (2003), it 

dismissed the'appeal and it directed the Clerk of that Court to issue' an execution n.otice PllTs)lant to 

In re Stays of Execution in Capital C;a~?s, $.upra. Therefore, Robertson had one year from June 3, 

200~, within which to file the current Application .. 

He did not file the Application uhtilJanuary 7.2011. Gary v. ~tate, 347 S,.C .. 627, 5S7 S.E.2d 

662 (2001) (mailjpg Qf ~ peE. application do~s not constitute filing, for statute ·of llinitations 
1,7 ... 

purposes. Rather, the application is flied when.recelved by the Clerk of Court). This is five years" . 

seven months and four days after the South Catolina SURr~we Court's June 3. 2005 Order and well 

15 
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. after the expiration of the one year time limit for tiling the peR Application. As a result, the 

ApplicatLon is barred by § 17-27-45(A). 

Third, the Application must be dismissed because it is impermissibly successive to the 

pte\rl6us Application (06-CP-46-532), as W€!;n9-~d, 1,lpon whic.h Robertson has had a hearing and an 

!!ppeal. The Unifonn Post Conviction Procedure Act provides that: 

All grounds for relief available to an applicant under tlri~ chapter must be raised in 
his original, supplemental or amended application. Any '~ound fmally adjudicated 
or not so raised, "lq}owingly, yoluntarily and intelligently waived in the proceeding 
that resulted in the conviction or sentence or in any oth~r proceeding the applicant 
has taken to secure relief, may not be the basis for a subSequent application,~ unles's 
the court finds a groUl!9 for r~lief assert~ w.hich for~,>ufficient reason was not 
asserted or was inadequately raised in the original, §uppleriiental or amended 
application. 

S.C. Code Ann. § 17-27-90 (Supp. 2011). "This statUte forbids a successive PCR applic!}ti,9n wliess 

an applicClP.-t C{lP..,pqint to J:I. 'sufficient reason' why the new grounds for relief he asserts were not· 

raised, or were not raiseq properly." Aice y. State, 305 S.C. 448, 450, 409 S.E.2d 392, 394 (1991). 

The, Supreme' "Court has by promUlgation of rule interpreted § 17-27-90!l.J1p- the pln:~e 'sufficient 

reason' very nwow1y." ld. 

"Therefore, as long as it was possIble to raise the argument in his first PCR application.}. an 

applicant may not raise it in a successive application .... We will not eng?gl:1 in. an ~xpJoration of 

why the grounds were 1)ot raised, it is sufficient that they could have been raised, but were n..ot." ld. 

See also Foxworth v. State, 275 S.C. 615,274 S.E.2d415 (1981). "[he CourtinAice furtherfudicated 

that, aprut from the scenario covered by Austin v. State, 305 S.C. 4,53, 409 $.~E.2d. 39~ (1991),10 a 

Hi In Austin, the Court concluded that PCR applicant, who alleged that heexpressM desire to seek review 
of denial of his first peR appl,ication but that his counseJ failed to timely seej( review, stated a claim of 
in.effective assistance thatrequired a remand for an evidentiary hearing on the issue ofwhether in fact cOnvict 
requ~sted and was defiled opportunity to seek appellate review. The S9lJ.th Caroli;o,a Supreme Court has 

16 



successive PCR application is not allowed on the ground that first complete PCR application was 

insufficieut dlle to 41effective peR counsel. Aice~ 305 S.C. at 450-52~ 409 S.E.2d at 394-95.. 

Robertson could have raised his current allegations in his previous PCR Application. 
t. •. 

LikeWise, any supposed lack of qualification of originJU PCR co'Lmsel was an issue that colJ1d haye 
. .. • :\. ~'j 

been raised, if at all, at the time of the appointment and later pursued on certiorari following denial • 

of relief by the PCR judge. As a result, he cannot raise this or any other allegation now in a 

successive Application. Id. See also Land v. State,274 S.C. 243, 262 S.E.2di35 (1980); Graham 

v. State, 378 S.C. 1,3,661 S.E.2d 337,338 (2008); lveyv. Catoe, 36 Fed.Appx. 718, 730-31, 2002 

WI- 459004 (4th Cir., Mar", 26, 2002).n Therefore, this Application must be dismissed as 

imperrnis.si.bly supc~ssive. 

1 
Further, laches bars relief. Laches is an affirmative defense that must be pleaded pursuant 

1 

to Rule 8(c), SCRCP. See alsoAdamsv. B &D, Inc;·, 297 S.C. 4'16, 377 S.E.2d315-(1989). It is an 

equitable doctrine, which "<!ris~;> uPQ}1 1;P.e f<!ilure to ~.sert alqlowu rig:Qt,." E.x parte Sto1s§.s, 256 S.C. 

i • 
260,182 S.E.2d 306 (1971). As the Court explained iilBrayv. State, 366 S.C. 137, ]f.40, 620 S.E.2d 

743, 745 (2005), 

Laches is "neglect :(Qr C;!n t.grreflSc!!1,a1,?le ~4 1,111~xpl~ne4 length of time, under 

'.< ,.' c', ... : d_. ~___ t· 

• h 

allowed successive peR applications in onl}" three circumstances: when the initial application was filed 
without the assistance of counsel, see Ca,;e v. State, 277 S.G~ 474, 289 S.E.2d 413, 4'13-14 (1982) (per 
c1!,riIPll); whe1,lPCR counsel was the same as. trial counsel, see Carter v. State, 293 S~C. 528, J62 S .E.2d20, 
21 (1987); and when procfldural Irregularities were so egregious as to result in a detual of due process, see 
Washington v. State, 324 S.C. 232, 47~ S..E.29 83~., 83.5 Q996). NOIW ofthe,se e~ceptiolJ!? apply. 

11 In Ivey; the Coult of Appeals rejected IVey's claim, identical to Robertson's, that th~ procedural bar 
of § 17-27-90 4ir:I npt apply because .lead peR cq:uns.~l was ineffective apd that lead peR counsel was not 
qualified under S.C. code Ann. § 17-27-160(B)(Supp. 2011). The Court found that "[e]ven if we were to 
agree with Ivey that lead counsel was ineffective, however, under Aice that fact alone would not be sufficient . 
to alJow the fi ling of a sllPcessive peR application. Accordingly, this claim is prOcedurally barred as a matter 
of South Carolina law and is thus defaulted." 
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',t 

drcunistances afforgjng oppol;.t\ID.ity for cllligence, to do what in law should have 
been done. Whether a claim is batred by laches is to be detehniu&i in light of the 
facts of each case, taking into consideration whether the delay has worked injury, 
prejudice, Qr c,i,j.sadv~tageto thy other party." Whiteheadv. State, 352.S.C. 215, 574 
S.E.2d 200 (2002), citing HfJ,llums v. HaUulils, 296 S.C. 195, 198-199, 371 S.E.2d 
525,527 (1988). 

In this case, Robertson did not make any challenge to the qualifications of lead collateral 

counsel, Mr. BroW1)., under § 17-27 -160(B) at the September 23, 2005.hearing apPointing counsel. 
. '. • 7 

The transcript of the September 23,2005 hearing is notin the files of the Attorney General's Office .. .' 
'Ii: 

and Respondent apparently did not order this transcript becaUSe E.obertson did not contest counsel's 

qualifications in stl;!l~ PC;E.,. 
!f 

ii, 

Pursuant to Rule 607(1), SCACR, "a cOUli reporter shall retain the primary aIidbackup tapes 

ofa proceeding for a period of at least five (5) years after the date of the proceeding, ~d the court 

reporter may reuse or destr0Y,the tapes after the expiration of that period." Robertson's failure to 

timely obtain the transcript of the September 2005 hearing" during which lead counsel st~ted his 

qualifications, resUlted in destruction of that transcript apg., I:I,S a re.sm.t, the suppos~d defickncy in 

COijllsel's qualifications may not be asserted as a basis for a successive PCR Application and is 

barred by laches. 

Furthermore, the State would note that the wgwnent as to cOlID.~~J's S!lpPQ.secll~~ of 

qUfllifications lacks ~erit as a matter of state law. Ro bertsoncontends that to be qualified in a capital 
~ -

PCR a lawyer either needs to have either previously represented a capital inmate in PCR, or be . ". 

qualified to represent a death penalty infuate at trial AND also have within the preceding two yea,rs 

twelv~ 40urs ofCLE training that primarily involves capital appeals or capital post~conviction relief. 

However, in her Memorandum regarding Appointment of Counsel in Capital Post-coiivictioii 

~. 
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Relief Matters, dated August 13th, 2003, the Chief Justice Of the South Carolina Supreme Court 

specifically rejected this interpretation, finding that it would lead to the absurd result that an attorney 

qualified to represent a capital inmate at tti'al would not he qualified to represent him in PCR. Thus, 

it was concllJded tJ1at the "nQJ l~,ss than twelve hout.s of C,L'E educatipn" clause and the "or 

professional training primarily involving advocacy in capital appeIlate or p.cl~. defense" clause of 

s.c. Code Ann. § .} 7 -27-160(B) were independent fueansthtOlfgh Which an otherwise death penaIt)'­

qualified anpm~y copJ,4 q~lify to rep,;:esent a d.f;:~th row ~te in PCR AccoJ;.dingly, an otherwise 

. death-qualified attorney's twelve hours of CtE within the previous two years did not necessarily 

have to be 'in the field of capital appellate or PCR defense. 

Here, Judge Few specifically relied on the statute and this memorandum to conclude that 
'" . 

PCR counsel were sufficiently qualified, His September 9, 2005' Order appointing Mr. Brown 

specifically'states that "[t]he defendant contends that he is indigent and iii need of an attorney as 

~ . 
cO:Qtempl&teq by law." Becallse "[t]dal judges are presumed to know the law and to apply it ill 

. ~~. ;?:i ~ 

making their decisionsY'Walton v. Arizona, 497 U.S. 639, 653 (l990)~ the' presumption is that Judge . 

Few a.ppomted ih accordance With § 17-27 -160(B).12 Thus,there was no violation of the capitalPCR 

qualit},~~ti.on statute, a.nd. aceordingly no basis for remandip.g this case anfJ treating the proceedings 
;': 

that have taken place as a nullity. 

Finally, Respondent woUld note that ili.Abdiyyah benAlkebulanyahh, #6012 v. Stqte, tl cap.ital 

peR appeal, the state supreme court, on October 20, 2010, summarily denied a Motion to Remand 

for Additional Post-Conviction Pr9ceedlngs flIed on the petitioner's behalf by Rgbertson's lead 
. . 

. " ~. ' .. _""m V" i":~:::: 

12 R~Um1Qe upon the presqmptiQn would be unnecessary ifRobertsQIl had timely raised the matter in state 
peR. ~ .1.' 
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. ' 

counsel, Mr. Blume. Thus, Robertson's counsel are well aware tliat the present motion is without 

merit. 

Moreover, this Court finds that Robertson's allegations 10 &l1(c)-lO & 11(t) do not state 
.;. 

a claim upoh which Post-Conviction Relief may be granted because each is a11egeg ~ a 

free-stB!ldipg, substantive claim of trial court error. The jurisdiction of this Court is statutorily 
.,. ( 

limited by S.C.'Code Ann. § 17-QJ-20(b) (1985) ("This remedy is "ilot a substimte'for hot does it 

affect any'remedy incident to the proceedings in the trial court, or of direct rev:iew Qf IDe ~entenqe 

or cou.,vi,ctign"). Pq~t-con.viQtionre.li~fis not a substitute for an appeal, and a"PCR applicatioll' cannot 
.. r 

assert any issues that could have been raIsed at trial or on appeal 'Dray ton v.·Evatt, 312 S.C. 4,8-9, 

430 S.E.2d 517,520 (1993). See also Hymqn v. Stqte, 278 S.C. 501,502 .. 299 S.E.2d 330,331 (1983) 

, (same); Simmons v. State, 264 S.C. 417~ 42'3, 215 S.E.2d 883,885-86' (1975) (same). Therefore, 
t 

these. allegations are summarily dismissed for this additional reason. 

m. 

Respondent denies each allegation that is not expressly admitted, qualified or explained. 

WHEREFORE, having made its Return and Motion to Dismis~, R~spon~~1}.:t prays that the 
. ~ ~ 

Court SJlIIlIllarily diSPliss the PCR Application for the above-stated reasons . 

20 

.• 
Respectfully submitted, 

I 
ALAN WILSON 
Att~mey General 

JOHN W. McINTOSH 
Chief Deputy Attorney General . 

DONAL.P J. ZELENKA. 
Assistant Deputy Attorney General 
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STATE OF soutH CAROLJ,NA 

CbUNTYQFYQ1,U< 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMQN PLEA~ 

• 
Jam~ .. ~ D. Rob~rt~op, #5067, G, fJ.. No. 11-CP-46-000n 

'0; ~ 

Applicant, 

Vi:: C~RTIFJCAT~ OF SERVICE 

state of South Carolina, 
.,. 

Respondent. ) 
. . •. ' . ". - ..... ::::~' .• :: 1::' ""'~!:::::r :;'. .. ., ......... -.", - ........ ~ .............. -- '.- ..... ~1 

I, William Edgar Salter, ill, Senior Assistant Attorney Genera!, Office of the Attorney· 

Oep.etal, 9.0 her~by certify that I haye this date served Respondent's Return and Motion to Dismiss, 

as well as a proposed Conditional Order of Dismissal in the foregoing action 'on counsel for 

Applicant by depo~itirig one copy of the same in the United States mail, first class postage prepaid, 

ancll;l,q.gre,ssed a§ follows; 

Emily C. Paavola, Esq. 
Jobn H. Bl).l!Ile, Esq. 
Keir Weyble, Esq~ 

!. 
~; 

Death Penalty Resource &, Defense Ctr 
P.O. Box 11311 
Columbia, SC 29211 

This 24th pay of March, 201 L 
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'DEFENSE' O'F INDIGENTS ACT 

FORM NO.JV 
.' 

lN THE COURT OF 'GENERAL SESSIONS 

" -''\0, 
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- "Ji~'$; :..< 

STATE OF SOUTH CAROLINA ,~ ORDER OF AP~OINTMENT OF LEGAL :! 

COUNSEL OF INo"lGENT DEFl;NDANT 
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STATE OF SOUTH CAROLINA 

""'OUNTYOFYORK 

" 

JUDGMENT IN A CfYIL CASE 

CASE NO: 2006CP4600532 
" 

IN THE COURT OF COMMON PLEAS 

- ... 
• ... l ~ ..... J •• _ .. ~"" '~w.: •.• _." ': .... 'rI . ..... _ :':"'· ... ~.i ... t', ~\" ~. "---:0."1" 

James b Robertson vs. South Carolina State Of 

CHECK ONE: 

'0 JURy VERDICT. This action came before the court for a trial by juri. ' The issues have been tried and a verdict 
, ce:ndered. ' 

o DECISION BY THE COURT. This action came to mal or he~g before the court. The issues haveb~en tried or heard 
and a decision rendered.' . 

D ACTION DISMISSED (CHECKREASON): ORu1e 12(b), SCRCP; o Rule, 41 (a)," 

SCRCP (Vol. Nonsuit); , 0 Rule 43(k), SCRCP (Settled); 0 Other: 

o ACTION STRICKEN (CHECK REASON): o Rule 40(j) SCRCP; o Bankruptcy: 

o Binding arbitration, subject to' right to restore to confirm, vacate or modify arbitration award; o Other:, " ....... " 

IT IS ORDERED AND ADJUDGED= !gJ See attache~ order; . -.,' O. Statement of Judgment by the Cour!! 

ORDER OF DISMlSSAL 

Dated at York, South Carolina, this 7th day of March, 2008 .. 

Court Reporter.: . 
".\ S/.J()J[g.(C PEW '.'. 

PRESIDING JUDGE" JOHN C. FEW 
. . .. 
Thisjudgmerit was entered onthe24th day of March, 2008, and a copy mailed first class this 24th day of 
MliICh,2008, to attorneys of record or to parties (when appearing pro se) as follows: 

/ . ' Henry Dargan McMaster S.C. Attorney 
/Michael L Brown Jr POBox 1025 Rock .Hill, Generals Ofc. P,O. Box 11549 Columbia, SC 

SC 29731 29201 

~~--~----------~~~--~~------~ 
ATTORl''I'EY(S) FOR THE PLArNTIFF(S) 

SCRCP APP-24/FORM 4 

CPFORM4M 

ATTORNEY(S) FOR THE DEFENDANT(S) 

David Hamilton 

David Hamilton - Cierk of Court 
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STATE OF SOUTH CAROLINA 

COUNTY OF YORK 

James D. Robertson, #5067, 

Applicant, 

Y. 

State of South Carolina, 

Respondent, 

" ," ',' ".( .. ;t., . ,-

) 
) 
) 

" 

This matter is pefore the Court' pursuant to, an Application_ for Post-Conviction Relief 

(PCR) file4 onM~ch '1, 2006., Respondent submitted its Return on October 20, 2006. The Court ',' 

held an evidentiary hearing on January 29-31,2007 at the Moss Judicial ~enter in York, South 

Carolina 
'ii 

App1i~ant testified on Ills . own behalf at the hearing. He also presented test#nony :from, 

his trial counsel. James Willi~ Hancock, Ji. and James W. Boyd. The State presented' 

testimony from the current Sixteenth CircUit Solicitor, Kevin S. Brackett; the former Sixteenth 

Circuit Solicjtor, Thomas E. Pope; Micllael Stobbe, the Branch Chief of Inmate Records at the 

South Carolina Department of Corrections (ScnC); and Ms. Merry Collins, an Investigator with 

the Sixteenth Circuit Solicitor's Office. The Court also bad before it the trial transcript 

(including pre-trial motions hearings); the records from Applicant's direct appeal to the' South 

Carolina Supreme Court and the waiver of his appeal; the June 16,2005 letter requesting a s~y 

of ~ecution; Respondent's June 21, 2005 letter opposing the request for a stay of execution; the 

July 7,2005 Order of the South Carolina Supreme Court granting the stay; the Order Appointing 

Counsel for, Post-Conviction Relief; the York County Clerk, of Court's records; and the Post-
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Conviction Relief Application ~d, the Return. For the following reasons, Post-Conviction Relief 

is denied .. 

The Applicant. James D. Robertson, ptesently is confined at the. ~~eber Correctional 
.....:.--.--:-..,....,--,----,.---o-c---.......,.....,.,.......---------:.~----~-'"'"'""-...........:~---'-.:..;;......-......... ---:..-'---"""_:..,..,...--."......,....__,,__--'--~ ..... , .. 

Institution of the South Carolina Department of Corrections (SCDC) pursuant ,to comrilitment 
.~ ~r-"'-' ,"-:-- ~ •• ~......... • • ........... -O;'.~.4 ... :.-.... ...i.. •••. : •• ,. .... ~:.: ... ..;..... . .;.....:_~ • ..;. .. .. h, ........... --7.-:~~~~~~~;. 

orders from the York County Clerk of Court. The York County Grand Jury indicted Robertson" 
"'. ~._.,. - ," '"; .. '... 0'. .. 

at the April 23, 1998 terni of court for two counts of murder (98-GS-46-1 020 & 1021), one count . 

of armed robbery (98-0S-46-1022), and one count of financial transaction canf. fraud (98-:,GS-46~ 

'1023).' On April 30, 1998, the State served a Notice of Intent to seek the death penalty, on 

Robertson. ptitsuant to S.C. Code Aiui. § 16-3-20(A)(Supp. 2002). At that time, the State ruso 

" 

gave notice that i~ would rely 1lJ>on the statutory aggravatfug circumsf.a!ices that the murder,was 

committed while in the commission of robbery While arnied with a deadly weapon; lar~eny W,ith 

the use of a deadly weapon; and physical torture, as. well as the aggravating circumstances that 
" 

the' offender committed the muraer for himself or imo.ther for the purpose of receiving money or 

a thing of value, anq th~t two or more persons were murdered by, file defendant by one act or 

p~uant to one scheme or course of conduct See S.C. Code Ann. § 16-3-20(C)(a)(1)(d). (e), 

and (h); (4); and (9) (Supp. 2007). 

. " 

The South Carolina Supreme Court assigned the case to the Honorable John C. Hayes, 

m. and gave Judge Hayes exclusive jurisdiction over the case. James W. Hancock and James W. 

Boyd represented Robertson at trial. l Sixteenth Circuit SoliCitor Tho~as E. Pope and Deputy 

Solicitor Keyin S. Brackett represented the State. Judge Hayes heard motions on July 17, 

," 

J Thad Lee Myers. was originally appointed to represent Robertson but was relieved because of a 
conflict of interest. . 

21J! ..... 
" 

C .' 
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September 22 and 25~ 1998; November 2 and 20, 1998; December 4 and 18. 1998; and on 

February 12 and 19. 1999. 
'. 

Ro bertson' s jury trial began on March 15, 1999. The jury found him guilty of each ~of the 
~~""~.~.~"--~.,.~ .. ~'.~.~. ~-~ .. ~'. ~'~ ... ~~'~.~'.~"~'~"~~'~'~"~'~"~'~'"~'~~'~.'--~-~-~.~ .. ~---.----~'~--'~~'~'~-~"~~.'~-=~--

indicted offenses. A sentencing phase was conducted following Robertson's exercise of the 24-
.... ~ . ···.i . .. ~ .. 

hour statutory waiting period in §16-3~20(B). In addition to the five statutory aggravating 

Circumstances relied upon. by the State~ Judge Hayes instructed the jury on the statutory 

mitigating circumstances that Robertson did. libt have any prior convictions involving the use of 

violence against another person, that the murders were.-c.ommitted while he was under the 

~. . 

influence of a mental or emotional disturbance, that his capacity to apprecIate the criminalitY of 

his. conduct or t~ conform his conduct to the requirem~nts of the law was sub'stantially impair~d, 
~ . -

and hi$ age and mentality at the time of the crimes. § .16-3-20(C)(b)O)-(2), (6) and (7)~ Thejury 

found each of,the aUeged statutory aggravating ciJ:c~staQ.ces and sentenced Robertson to death 
.~ .. " . 

for both murd~rs. Judge Hayes'a:ffirined their d~cision and itnpo~ed the death sentence. 

Robertson did not file a timely Notice of Appeal, but Judge Hayes entered a Consent 
. 

Ordei granting relief pursuant to. While v. State,263 S.C. 110, 208 S.E.2d 35 (1974). At various 

points on appeal, Assistant Appellate Defender Robert M. Dudek and Deputy Chief Appellate 

Defender Joseph L. Savitz, III represented Robertson before the South Carolina Supreme Court. 

On April 15, 2002, Mr. Savitz flied an Initial Brief of Appellant on Robertson's behalf, 

which presented three issues: 

f.. The . judge erred by forcing Robertson to submit to a state~ 
sponsored psychological .evaluation solely for the purpose of 
obtaining evidence to be used against him at sentencing, since 
neither competency to stand .trial, guilty but mentally ill ~or 
insanity were ever at issue in the case. 

31
,', 3,' •.... 

C
· , 

'.' .::"" 



3927 

2. The judge erred by refusing to instruct the Jury at sentencing that' 
voluntary intoxication could be considered mitigating. 

3. The judge erred by refusing to select an unbiased jury from-another 
, county, given the notoriety of the case and community sentiment 

'-'-"----'-"---.......... --~agam$TfR1ibertS6~ , ~:-.,-~.~-.. ,-.-, .,.,,",' ... .,. .. ( .. ~~--,,~~.-:.-~ . 

•.. . ~ . ,··4/1-5102 Initial Bri~f ofAppellant-at.p,".L----:- , 

However, Robertson wrote the South. Carolina Supreme Court on June 3, 2002 and asked 

the Court to relieve Mr. Savitz and allow Robertson to proceed pro se. Both Mr. Savitz and the 

, 
State responded to his request. The South Carolina Supr~me Court filed an Order on June 26, 

2002, in which it remanded the matter to Judge Hayes for a bearing on Robert~on's competency 

to appear pro se. Judge Hayes h~ld a hearing on his competency to appear pro se on October 10, 

2002. B):'Uce Nt Poore repre;entedRobertson at the hearing. Senior Assistant GeneralWilliam 

Edgar Salter, ill rep~esented the State. Robertson was the only witness at the hearing. 

On October 28, 2002, Judge Hayes signed a Report to the Supreme Court of South 
. ,.~ 

. - '. 

CarolinaJ in which he found that Robertson was competent to waive appellate counsel, and that 

Robertson's decision to waive counsel was knowing and voluntary. The South Carolina 

Supreme Court filed an Order on November· 21, 2002, relieving Mr. Savitz and pennitting 

Robertson to appear pro se .. 

Robertson thereafter filed a pro se Initial Brief of Appellant, dated July 25, 2003. He 

presented seven issues for appellate review: 

1. The judge erred in denying three separate motions for a directed 
verdict based on insufficient evidence and State's failure to meet 
the burden of proof as to first element of corpus delicti of murder 
at the conclusion of State's case. 

2. The judge erred by forcing Robertson to submit to a state- \ 
sponsored psychological evaluation solely for the purpose of 

. " 



" 

obtaining' evidence to be used against· him at sentencing, since 
neither competency to .stand tri~, guilty but mentally ill nor 
insanity were ever at issue in the case. 

3. :Th~judge_ erry,<:l by .q~oying,thejury's reques~:t~,~f? .not~.s,w~l~ 
being recharged as to the law during guilt phase. deliberations. 

..•.. 4. The Judge erred' ~ revealing:;the'}ocation where the'j"ur9rs'.were 
sequestered. thereby denying Robertson his constitutional right to a 
fair and impartial jury. '~ . ". . . 

. , "". 

5. The judge erred in not ailowing defense to define. "life' 
imprisonmenf' as it appears in, the state statute to potential jurors 
during voir dire, thereby denying Robertsqn a fair and impartial 
jury. ;;, 

. 6. . 'The judge '~rred by refusing to select an unbiased jury from another 
county, given the notorietY of the case and community sentmlent 

,against Robertson. 

7., The iudg~ eqed in sentencing Robertson, to death . 

. Pro Se Initial. Brief of ApJ?ellant at p. 2. The State' fIled the . Initial Brief of Respondent on 

December 31. 2001. 

However, Robertson subsequently indicated to the South .Carolina Supreme Court that he . . . .. 

wished to abandon his right to direct appeal: .' In an Order dated Novelllber 22, 2Q04, the Court 

remanded the case to Jud~e Hayes for a full hearing on his competency to waive his right to 
,. 

direct appeal. The State submitted a Me~orandum R~garding Petitioner's Right to Waive Direct 

Appeal on February 14. 2005. 

The hearing was held before Judge Hayes on February 22,.2005 at the Moss Justice 
. "'. . 

Center in York, South Carolina Robertson appeared pro se and testified at the hearing. Mr. 

Salter again represented the State. In a Report to the Supreme Court dated February 23, 2005, 

Judge Bayes'found that Robertson was competent to waive his right to direct appeal. In an Order .- .... , 

(!i
s, 
" '.-

. . 

" .. :' 
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dated Jline 3, 2005, the Supreme Court of South Carolina agreed with Judge Hayes' finding that 

Robertson was competent to waive b!s right to appellate review. The Court also conducted the 

proportionality review mandated by S.C. Code Ann. § 16-3-25 (2~03) andconc1uded that 

the death penalty was not the result of passion, prejudice, or other 
arbitrary factors, and the evidence supports the jury's finding of 
aggravating circumStances. The death sentence is not excessive"or 
disproportionate to the penalty imposed in similar cases., See State 
v. Williams, 321 S.C. 327, 468 S.E2d 626, celt. denied, 519 U.S. 
891 (l996); State v.Byram, 326 S.C. 107, 485 S.E.2d 360 (1997); 
State v. Powers, 331 S.C. 31, 501 S.E.2d 116, cert. denied, 525· 
U.S. 1043 (1998): " 

Therefore, the Court dismissed· the appeal and diiected the Clerk of that Court to issue an 

execution notice pursuant to In re;' Stays ojEXecution in Capita! Cases, 321 S~C. 544, 471 S.E.2d 

140 (1996). 

On June 16, 2005; Robertson requested a Stay of Execution to file a Post-Conviction 

Relief application. Respondent opposed the request by way of a June 21, 200~ 'letter, but the 

Supreme Court granted a stay pursuant to In Re: Stays of Execution in Capital Cases, in a July 7, 

2005 Order. In the saine Order, the Supreme Court appointed this Court to preside over this case 

and directed this Court to hold a hearing to deterniine·whether Robertson desired to have counsel 

appointed. 

In accordance with In Re: Stays of Execution, the South Carolina Supreme Court's July 7, 

2005 Order and S.C. Code Ann. § 17-27-.160 (Supp. 2007), this Court held a hearing at the 

Greenville County Courthouse on September 23, 200"5. 'The Court filed an Order Appointing 

Counsel for Post-'Conviction Relief dated September 9, 2005, in wbichthe Court appointed 

Michael Brown to represent Robertson, Thereafter, the Court appointed Joseph David Matlock 

to assist in representing Robertson. 



Robertson raised the fol)owing ground for relief in his March 1) 2006 Application: 

1. Ineffective assistance of counsel :-: specifics to be amended later. --

Robertson amended his Application at the outset of thePCR hearing. and proceeded on 

the following specific grounds of ineffective assistance of counsel: 

~'. '. 

L Counsel failed to present· Dr. Hayne McMeekin as a Witness and 
failed· to develop evidence that Dr. McMeekin over-prescr~boo: 
Ritalin; 

2. COUn$el faileg ta present Chip Robertson as a defense witness; 
,'. 

Cqunsel failed to pursue a verdict, of guilty but mentally ill 
(GBMl). either by advising Robertson to enter such a plea or by 
requesting a verdict of GBM! at the trial; 

4. Counsel . failed to spend an adequate amo~t. pf time with­
Robertson prior to trial; 

5,: Counsel never pUrsued a proposed plea bargain allegedly off~~d 
by the State; . 

6., . Counsel erroneously advised Robertson not to testifY in the 
sentencing phase of his trial; .. 

7, Counsel failed to present. evidence that Robertson is adaptable to 
~oo~ , 

,. 

8.. . Counsel failed· to cross-examine Robertson's co:-defendant, 
Meredith Moon about a statement in whjch she allegedly agreed to 
C<ke~ quiet~' about the murders in exchange for $50,000,00; 

9. Counsel failed to request removal of a juror where the juror had . 
made statements on -voir dire; . ' 

10. COlUlsel did .not adequately advise Robertson before he was 
~valliated by the prosecution's psychologist, Dr, Geoffrey McKee; 

- 11. Counsel failed to adequately present evidence of the Robertson 
fam:ily's mental health history; and 

{}JIb .,.:. 
, 

.' . . 
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.12. Couns~l was ineffective for presentiiJ.g social worker Toni Cascio 
as an expert witness because of (a) Cascio's lack of experience; (b) 
cOWisel's agreement to provide Ms. Cascio's 'notes to the States; 
(c) counsel's failure to discover Robertson's admissions about the 
crime in enough time to pennit counsel to employ a different social 
worker; and (d) 'Coilnsel's presentation of Ms. Cascio as a witness. 

GROUND lO(a)(l) 

Robertson's fIrst aqegatio!1 is that trjal counsel waS ineffective for failing to present Dr. 

Hayne McMeekin, a psychiatrist who had seen Robertson arid his family for several years, as a 

defense witness. Robertson contends. that counsel's failure to present Dr. McMeekin was 

prejudicial because coynsel could h~ve established further evidence that Dr., McMeekin over~ 

, prescribed Ritalin. The 8o~ finds that Robertson has failed to prove either defiCient 
.; . 

perfOIman~e or resulting prejUdice under Stricklandv. Washington, 466 U.S. 668 (1984). 

Both of the attomeyswho represented Robertson,at trial testified that Mr. Han~ock was 

lead counsel,but both attorneys shared the responsibility of representing Robertson. Both 
·.T . 

attorneys also testified as to their experience in handling capital and non-capital murder cases. 

Based upon that testimony .and the reasons that follow, the Court finds that counsel were 

eminently qUalified to represent Robertson and that they did so in a professional manner that was 

consistent with the requirements of Strickland and its progeny. 

Mr. Hancock testified that counsel's investigation led them fa conclude that the 

prosecution had overwhelming evidence of guilt, and counsel did not find anythlng which led to 

the conclusion that either Meredith Moon or anyone el:se committed the murder. Therefore, 

counsel primarily focused on the sentencing phase of the trial, arid they attempted to secure a 

sentence of life imprisomnent without parole (L WOP). Counsel obtained all of Robertson's 

schoof records which they could locate (including retords from California); the records from his 



Youthful Offender Act conviction for burglary;. Robertson's re.cords from an involuntary 

. ' ". . ". , . 
commitment to the Willis S. Hall Psychiatric Institution; Robertson's SCDC records; records 

from Kanawha Insurance Company; records from Piedmont Mentar Health Associates; and the 

Robertson family cotInselingrecbrds, from the Carolilla .Counseling Center, yvhere Robertson and 
. . "r 

his f~ly were treated by Dr. McMeekin and family and marriagec~unseIor Julius f. "Skip" 
.... :: 

. Meyer; Jr. It-was Mr. Hanco~k's impression that the defense obtalned all ofbr. McMeekin's 

. records through Mr. Meyer.2 

Mr. Meyer testified as a defense witness, and counsel was able to inn:oduce a Sl,lb~tia1 

atnofrnt of evidence relating to the mental health counselfug that Robertson and his family 
. ~ . 

received .• Counsel ~sq' introdu<,;ed Mr. Meyer's n?tes of the various therapy sessions-as 

Defe.p.dant.'s Ex. ,18. Counsel thereafter introduced a num.ber 'of mental health records through 
~ . 

. " 

. Ms. Cascio .. Additionally, counsel employed several defense experts ''wllh the aSsistance of the .' 
~ . . 

Center for- Capital Litigation in Columbia: Dr. Jon<:Lth~ Pincus (a neurologist); Dr. James Evans 

(a neuropsy~hQlogist); and Toni Cascio, a social wor~er. Each of these experts testified at trial. 

See Tr. pp. 2458-2530 (Dr. Pincus);pp. 2535~89 ~r. Evans); pp. 2'610-2736 (Dr. Morton); pp. 

2852~3 031 (Ms. Gascio). Mr. Hancock testified that counsel made all of the records that the 

defense· had available to each of the experts, counsel did not deliberately withhold any records 

from their experts, and non.e of the experts indicated that he or she needed additional mental 

. health IDforrnation in'order to foI'IIl: his or her opinion. 

Mr. Hancock te~ed that the defense was. aware that Dr. McMeekin was treating the 

entire Robertson family 'but stated that Mr, Meyer was doing most of the co:unseling. Counsel 
.. 

2 However, Mr. Hancock had previously turned over his file to Robertson and did not have, his 
. file. at the time~f the hearing. 

(I":':', " ,= ' . 
. '1" 

, ' .. : . .' 
. . .. 

, . : 
';" " 
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did not COtlSU~t a psychiatrist to detennine whether Dr. McMeekin was over-prescribing Ritalin. 
0: • 

Howev~r, counsel did consuit with Dr. Morton~ who was of the opinion that Robertson'h.ad never 

re~eived proper treatment for his drug' abuse and that" Dr. McMeekin has prescribed too much 
" . 

Ritalin and other drugs as well. Also, counsel was aware that Dr. McMeekin had a disciplinary 

infraction against his license that was affirmed QY an Administrative Law Judge approximately .. a 
. 

. year before Robertson'.s trial. 

Counsel felt that the disciplinary action would create a problem for the' 'defense if they 

elected to can Dr. McMeekin· as' a defense witness. ' Moreover, if counsel presented Dr. 

McMeekin as a vVi~ess,' Dr. McMeekin would· be given an opportunity to undennine Dr . 

. Morton'~ opinion by explairiing his treatment. Counsel made a strategic decision to present:Dr,.· 

Morton and not Dr. ~cMeekin. In addition, both attorneys testified that they were not sme that 
.. . 

the jury would have considered as mitigating evidence several notes from Dr. McMeekin:'s~' 
,. 

treatment of Terry Robertson, 'which made no mention of problems with ~er children. 

Co-counSel, Mr. Boyd, testified that there was ovetwhelmirig evidence of '~t and that a 

mental health based defense was important to the defense. Although it 'was Mr. Boyd's . 

recollection that Mr. Hancock had already lined up the various defense experts (through the 

Center for Capital Litigation) before he was appointed, Boyd testified that he worked most 

closely with Dr. Morton. He met with Dr. 'Morton on several oCcasions before Robertson's trial, '. 

and Boyd testified that the defense had made a strategic decision to crill Dr. Morton as a witness .. 

Counsel also testified that they made the strategic decision to present Dr. Morton as a witness 

because they believed his opinions were beneficial to the defense's case in mitigation . 

. yt.o/ ..... . 
f t {. .' . 

'\ .: 



, .. 
Dr. Morton testified at trial that he was unclear as to whether Robertson was experiencing 

a manic episode at the time of the crimes .. However, Dr. Morton' analogized Ritalin abuse \',lith 

abuse of amphetamine and cocaine. He explained, "[pleople that use these drugs get psychotic 

and. get parilnoid." Dr. Morton also described behavioral problems associated with Ritalin abuse. 

Tr. pp. 264041; pp. 2653-56; pp. ?665-67; p. 2702. 

Dr. Morton-:further testified that Ritalin abuse would make a pre-existing. mental illness 

worse: Tr.pp. 2641;:42. He emphaSized that people who use as 'muchRi~ as Robertson 

claimed to hav~"used oil the night before anq. morning 6f the murders (30-60 milligrams as a 

time) can becom,e 1?,syc4otic and paranoid, . and· it may result in unprovoked violence. In . . . 

. Robe:(tspn':s discu~sions with Dr. Morton, Robertson des?rihed a sense of a great deal of energy, 

some paranoia, and ~'he described .the criIrie amiost like h~ was depersonalized." . Dr. Morton 

testified that these st~teinents were consistent mtha toxic ~tate of Ritalin intoxication, and Dr. 
~: " 

Morton believed that Robertson had RitaIinintoxication at the time oft4e murders. Tr. pp. 264': .. 

67. Dr. M6rtontestified that Ritalin abuse "was a'major factor that influenced "o/hat happened to 

his p~ents." ·Tr. p. 2667, U. 14,..16.· Dr. Morton 'concluded that Robertson did not o~ couldnbt 

control the impulse to kill his parents. Tr. pp. 2648~51; 2667-94.3 

, ;". 

In: Dr. Morton's expert opinion. 

. 
I don't think [Robertson] ever received trea1ment for his drug 
problems. I think it was talked about It was talked about that he 
should quit drinking when he canie out of the state hospital. It was 
talked about various therapists, that he should stop drinking, he 
should attend an AAmeeting. I don't know that he was ever given 
an 1Jltirnatuni to go into a treatment to go iiito a treatment program. 
I don't know that he was eVer forced into a trea:tmen1: program with 
consequences, if you don't do this, then you can't do that 

. J See Ground lO(a)(3), infra. 

?I
I .... ' . 
. '.: ,,';' 
~ .: . 

\. .. -,'" 
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Ir. pp. 2665-66. Dr. Morton explained that, if left untreated, the results of Ritalin abuse get 

worse, and one might see more paranoia, which could progress to a psychotic state With time. 

Tr. pp. 2666-67. 

Later, Dr. Morton also expressed his opinion that Robertson did not receive appropriate 

treatment ofOOs bipolar disorder: 

'", 

Unfortunately, one' out of three people receive appropriate' 
trea1::rOent. ' That was not Jimmy; he didn't ,receive appropriate" 
treatment. I'm not sure his doctor cO;llld deliver, appropriate 
treatment. And I'm not sure that this is ,the place to raise who is 
going to deal With' the doctor "'Vho prescribed all these' drugs, but 
hopefully someone, h~e will be concemea about what this man and 
his f3.mily were receiving and the amounts of drugs that they were 
receiving. 

Ir. p. 2269, 11. 14:23.4 Dr. Marlo!! later revisite.;l this opini~n and explained that "[1]n my 

professional judgme:nt. he never received proper treatment, for his bipolar disorder until he was 

. tdh ",,5 ... lDcarcera e ere .. 

Dr. Morton further testified that the pharmacy records of the Robertson family (Defense 

Exs. 9-14) as well as notes from Dr. McMeekin showed that a "pretty impressive" quantity of 

drugs were coming into Robertson's home, inciuding large amounts of Ritalin and anti-

depressants. Specifically, Dr. Morton noted that Ritalin had been prescribed for both 

Robertson's father and his brother, Chip. Also, Dr. McMeekin con.tinued to prescribe Ritalin to 

4 Tile trial transcript reflects that the trial judge sustained the State's objection when Dr. ¥orton 
expressed his concern about the amount of drugs prescribed, and the trial judge instructed 
defense counsel to "go on and ask the next question." Tr. p. 2669, 1. 24 - p. 2670, 1. 4. 
5 Dr. Marlon also e:.\.lllained that a study had concluded that certain types of substance abuse 
make bipolar disorder worse, Ir. pp. 2680-83. and,he later testified that Dr. McMeeklli had 
prescribed Lithium for Robertson's bipolar disorder but bad not prescribed a sufficient dosage to 
have a positive effect Tr. p. 2686. 



. .' . 

Chip even though another doctor had taken Chip off of Ritalin after discovering Chip's abuse of " 

the drug. Dr. McMeekin's records'"reflected that Chip needed Ritalin to go "back to school, 

'despite the fact Dr. McMeekin's own records reflected that Chip was snorting Ritalin. Finally, 

Dr. Morton reviewed the various mental health diaglloses for each of the family members that 

"were reflected in the records "he ~eviewed and the defense'introduced a chart reflecting :those 

diagnoses. Yr. pp. 2684-2703; Defense Ex. 15. 

To establish 'that he -received ineffective assistance" of c~~sel, an applicant muSt make a 

tWo-fold showing. See Wiggins v.S~ith, 539' U.S. 510 (2003). Fll-st, he mUst demonstrate that 
, . 

"" ", 1 

his attorneys' ''representation -fell below an objective standard of reasonableness.", Strickland, . . .:. 
" ' " 

466 U.S. at 688. "Judicial scrutiny of cou~el's performance'inust be highly deferential," and 

"every effort [must] be made to elimmate the distortmg effects ofhloosight ... a:nd to ev81uate 

the [~haueilged] ~nduct from counsel's perspective at the t4ne.1! Id. at 689. See" also 

". 
Yarborough y. Ge~try, 540 U.S. 1, 6 (2003)("[E]ven if an o~sian !s:inadvertent, reliefis not" 

automatic. The Sixth Amendment gUarantees reas'onable competence, ~ot perfect: advoca:~y 

judged with the benefit: of hindsight. "). Further, there is a strong "pres~ption th8t the actions 

taken by counsel were sound trial strategy. Strickland, 466 U.S. at 690." 
.", 

Even ,if an' appli~ant establisn,es that counsel's performance was "deficient, he is only 

entitled to relief if he can alSo demonstrate that he w~ prejudiced by his attorneys' '" 

ineffectiveness, i. e., "that there is a reasonable probability "that, " but for counsel's unprofessional 

errors, the r,esult of the proceeding would have been different." Id. at 694. See also Florida v. 
. '.. . . . 
Nixon, 543 U.S. 175 (2004); Palacio v.State, 333 S.C. 506, ~11 S.E.2d 62 (1999). In the context 

of a capital sentencing proceeding, the applicant must prove that "there "is a reasonable 

(Jp";'.' 
" " 

. ".' 

.', . 
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probability that .. , the sentencer - including an appellate :court, to the extent it independently 

reweighs the evidence - would have concluded that the balance of aggravating. ffIld mitigating 

circumstances did not warrant death." Strickland, 466 U:S. at 695; see also Wiggins, 539 U.S. at 

531; Jones v. State, 333 S.C. 329; 333, 504 S.E.2d 822, 823 (1998) (petitioner did not meet 

burden)., 

Applying these principles to the present case, th~ Court finds that Robertson's argument 

lacks merit. The Court finds that trial counse17 s testim~ny concerning this allegation (and those. 
. . '. . 

which follow) is cre~bIe~ and the CoUrt rejects Robertson's arguments to the contrary. Based 

upon the qreflib1e. evidence, the Co~ finds that ~ounsel's decision to 'present evidence through 
. '.' .' . . 

Dr. Morton that Dr.·McMeekin'had ovet-prescribed Ritalin, rather than present D~. McMeekin as 

. a witness, ref1ect~. a reasonable, strategic choice under Strickland. 

The Com;t imdS that Dr:' ·McMeekin's credibility would have been subject to 
.. 

:in;tpeachment with the disciplinary infraction discussed at the hem1ng before this Court.. The 

Court further finds that if counsel hadwesented Dr. McMeekin as a witness, he woWd have had 

an opportunity to explain and defend his treatment of the Robertson family and dispute Dr. 

Morton's expert opinion concemingthe over-prescription of Ritalin and other drugs to the 
. .:; . 

. ' various members of the Robertson family. This would have created a "battle" among the 

defense's experts that could have been exploited by the State. The Court fmdS that it was not 

unreasonabJe'to avoid presenting an expert who could undermine the defense's case in mitigation 

by creating such a battle of defense experts. Lytl~ v. Jordan, 22P.3d 666, 679 (N .. M. 2001) . . . . 

{"Defense counsel may simply have concluded that a battle of experts would not be beneficial to . . . 

;4flif 
(!Jf 
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the defense or that it would have unduly emphasized or inadvertently reinforced ~e State's 

evidence"); see also Smith v. Angelone, 111 F.3d 1126,1132-33 (4th Cir. 1997). " 

Even assUming arguendo that trial counsel's perfonnance was somehow deficient, the 

Court finds that Robertson faiLed to prove that he was prejudiced by counsel's error. First, while 

Robertson did present evidence before this Court of portions of Dr.· McMeekin's notes that.were 

not elicited at trial, a revIew of Dr. Morton's -testimony clearly reflects that Dr. Morton relied, at 
.' . ." 

least in p~ upon records fr9m Dr. McMeekin in reaching his conclusions. The Court als() finds 
. . . 

i:Q.at a, least some of Dr. McMeekin'S notes were also relied upon by Ms. Cascio, who prepared 
. .. 

three charts "marking all of the psYchological visits with either Skip Meyer or Dr. McMeekin for 

TeT!Y and Earl during" 1995 through 1997:· M,s. Cascio testified about those diagnoses, as weli . . . . 

as a 1994 diagtl?sis by Dr .. McMeekin that Robertsoll was depressed. DefeJ?dant's Ex. 25-27. 

E.g.,-Tr. pp. 2882-87. ' .. 

It is unclear whether Dr. Pincus, the neurologist employed ~y the defense, also reviewed 

Dr. McMeekin's records. as part of "the medical records" that he reviewed (fr. p. 2472), but it 

appears that he was familiar with' and testified about the records of Robertson's treatment for 

bipolar disorder and his abUse of Ritalin. Tr. pp. 2493-99.6 

Moreover, Dr. McMeekin did not testifY at the peR heating. Therefore, the Court finds 

that Robertson cannot prove any prejudice because'he did not present any evidence upon which 

this Court can find that there "is a reasonable probability that, but for counsel's unprofessional 

6 Dr. Pincus testified that Robertson was abuSing Ritalin, which had been: prescribed for his 
brother, Chip, when Chip "was probably misdiagno·sed as haying attention deficit disorder of the 
kind that would respCind to Ritalin." Although it did not help Chip'S problems, the Robertson 
family "was able to get, apparently legal ship:inents of [Ritalin]" and Robertson abused it. Tr. pp. 
2494-95. 

!fA
_. __ . 

o , .' 
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errors" the result of the proceeding wo'uld have. been different." Srtickland, 466 U.S. at 694. See 

Dempsey 1'. State, 363 S.C. 365? 610 S.E.2d 812 (2005) ("A peR applicant cannbt show that he 

was prejudiced by counsel's failure to call a favorable witness to testify at tri~l if that witness 

does not later testify at the PCR· hearing or otherWise offer testimony within the rules of 

evidence"); Bannister v. State, 333' S.C. 298, 509 S.E.2d 807 (1998) (peR applicant must .' 

prodUce the testimony ora favorable witness or oth~se offer the testimony in accordance with 

the niles of evidence at the peR hearing in order to establish prejudice from the witness' failure 

to testify at trial);. Glover v. State,.318 S.C. 496,498, 458 s.Rid 538, 540 (1995) (applicant's 

mere speculation what witness' testimony would, have been cannot, by itself, satisfy the 

applicant's burden of showing prejudice). See generally Beaverv. Thompson, 93 FJd 1186, 

1195 (4th Cir. 1,996) (rejecting claim that counsel was ineffective for failing to-present mitigation 

evidc;:nce through the' testimony of family members, wh~re there was no proffer of this 

testimony).7 

. GROUND lO(a)(2) 

Robertson next alleges that trial counsel were ineffective for failing to call Robertson's 

brother
t 

Chip Robertson, as a defense witness. Robertson contend~ that Chip could have testified 
", 

concerning (1) his own involvement in the murder, and (2) the family's mental health history. 

The Court finds that Robertson has failed to prove either deficient performance or Sixth 

. Amendment prejudice resulting from counsel's failure to present Chip as a witness. 

7 This same rule- applies in federal habeas corpus proceedings. "Complaints of uncalled 
witnesses are not favored in federal habeas review." MurraY v Maggio, 736 F .. 2d 279, 282 (5th 
Cir. 1984). "Therefore, if potential witnesses are not called, it is incumbent on the petitioner to 
explain their absence and demonstrate; with some precision, the content of the testimony they 
would have given at trial." United States ex reI. Cross v. DeRobertis, 811 F.2d 1008, 1016 (7th 

Gir. 1987). See alsa Beaver, 93 F.3d at 1195. 16/X(} . . 

VO 



Robertson testified at the PCR hearin~ that he had a "fairly tenuous" relationship with his 

f~y around the time of the murders and that the family was not the typical American fari:llly, 

that it appeared to be. He stated that most of his parent's family problems centered on him and 

Cbip, . When Chip and Robertson were on a break from school, th~y woui4 use marijuana and 

alcohoi. Later, they snorted Ritalin. Robertson mdicated that~Chip had a prescription for Ritalin ... 

Mr. Hancock testified that he did not think that anyone from· the defense team. spoke to 

Chip Robertson· becauseCJllp was represented by counsel and' was being' investigated in' 

.' . . 
connection with the murder ofms parents. Although Mr: '1-!ancockwas aware.that Robertson and 

Chip were close at the tirhe of the murders, he described their relationship as that of "partners in 
,,1 • ' .. 

. , 
. c;rii:ne; in their attitude and a<;tioD, their,dnig use and their attitudes about their parents." CourtSel 

was unable to, develop .ii1formation that Chip prompted or encouraged RO,bertson' to.hann his .,' 

parents.' 

., '. . 

Mr, Hancock testified that he had heard "street rumors" that Chip had taken people on a 

tour of the house where Terry and Earl Robertson were murdered arid was having parties. Mr, 

Hancock felt that· Chip could not help the defense because whatever inf~rmation the defense 

could develop through him would have been more harmful than beneficial to Robertson's case. 

Also, Robertson did not wanttrial counsel to go after Chip. 

!vIr. Boyd testified that Chip had a drug problem at the. time of the offense. Mr. Boyd 

approached Chip'S attomey, but Chip was not cooperative with his brother's defense, In Mr, 

Boyd's estllnation, even if they presented Chip and he t~tified concerning bis own involvement 

in the murder, this would only give weak evidence of another mitigating circumstance. In fact, it 

would make the murders appear even more pre-planned. 
.' 

.. lrtfl·,·/?< (' ..... 

\.. . . ....,. 
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The two prosecutors in the case, Solicitor- Brackett an9 former-Solicitor Pope, testified 

that the State investigated Chip Robertson as a possible suspect in his parents' murders: 

. However. the State was unable to develop sufficient evidence to indict him in connection with 

this case. 

The Court 'finds that Robertson has failed to prove either deficient perfon;nanceor 

resulting prejudice on.this allegation as well. First, it does not appear tl:tat testimony from Chip 

concerning his involvement in the murders would have been a4missible in the guilt phase of the 

trial because it is not inconsistent with Robertson's guilt. " . 

In State v.-Gregory, 198 S.C. 98,16 S.E2d 532 (1941), the South Carolina Supreme' 
.'. 

Court set forth the rule governing the admissibility !Jf evidence offered by the defendant to 

-. 
establish that someone else coriunitted the offense with which he was charged. This rule for the ... 

admission of "third party guilt" was stated as follows: 

[E]yi4ence offered by accused as to the cOrnmiSSiOI(~f the crime 
by another person must be limited to such facts as are inconsistent 
with his own guilt, and to such facts~s raise a reasonable inference 
or presumption as to his own innocence; evidence which can have 
(no) other effect.than to cast a bare suspicion upon another, or .to 
raise a conjectural inference as to the commission of the crime by 
ano;ther, is not admissible..... [B]efore such testimony can be 
received, there must be such proof of connection with it, such a 
train of fact's or circumstances, as tends clearly to point out such 
other person as the guilty party.' ... 

198' S.C. at 104-105, 16 S.E.2d at 534-35 (quoting 16 C.J., Criminal Law § 1085, p. 560 (1918) 

and 20 AmJur., Evidence § 265, p. 254 (1939); footnotes omitted). 

In Holmes v. South Carolina, 547 U.S. 319, 126 S.Ct. 1727, 1733 '(2006), the United 

States Supreme Co'urt held that the South Carolina Supreme Court in State v. Gay, 343 S.C. 543, 

541 S.E.2d 541 (2001) and Siate v. Holmes, 361 S.C. 333, 605 S.E.2d 19 (2005), vacated and 

::JI
8 .. 

( .:,; . 
. . . ,,' " 



remanded., 54 T U.S. 319 (2006) "bad radical1y changed and extended the rule." The Court 

explained that 

In Gay, after recognizing the standard applied in Gregory, the 
court stated that "[iJn view of the strorig evidence . of appellant's 
guilt - especially the forensic evidence - ... the proffered evidence' 
... did not raise 'a reasonable inference' as to appellant's own 

. innocence." Gay; 343 S.C" at 550, 541 S.E.2d at 545 (quoting 
Gregory, 198 S.C. at 104, 16 S.E.2d at 534, jn tum quoting 16 C.J., 
§ ·1085, at 560). Similarly. in, the present case, as noted, the State 
Supreme Court applied the rule that "where there is strong 
evidence of [a defendallt's] guilt .... the proffered evidenCI:! abOl~.t a 
third party's alleged guilt" may (or perhaps;~ust) be excluded. 361 
S.C. at 342,605 S.E.2d at 24 .. 

, 126 S.Ct. at 1733-34. The Supreme Court found that the' modification of Gregory emmciated in 

Gay and Holmes rule was "'arbitrary' in the sense that. it does not rationally serve the end that the 

Gregory rule and ether similar third-party guilt rules were designed to further. Nor has the State 
~ ,. . 

. identified any other legitimate end that the ruk serves.'rt follows that the rule applied in this case 

'byth~ State Supreme Court viol.ates a criminal defendant's right t.o have 'a meanin~l 

oppor~ty to present a complete defense.... 126 S. ct. at 1734 (citations omitted), 
'. " 

Applying the rule set forth in Gregory, this Court'finds that it has ~ot been presented with 

anY evidence of Chip's involvement in the murders, which is inconsistent with: Robertson's guilt, 

that was not already before the jury. 8 For instance, there was no testimony presented at thePCR 

hearing that Chip was involved. Also, Chip had not given any.statements to law enforcement, 

B Based upon the cross-examination of the State's DNA expert, the defense was able to argue in ' 
closing (as part of the argument that Moon's testimony was not corroborated) that a bloodstain 
found on a moccasin that was' in the bag with the murder· weapons' and other items seized in 
Maryland, which waS not matched to Robertson, might have beenChip's DNA: Also, the 
defense noted the absence of any testimony of Chip's whereabouts at the time of the murders. 
See Tr. p. 1938,11. 1-21. 
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and the Court has not been presented with any supposed admissions by Chip. Th~ .court has 

only been presented with speculation as to any involvement by Chip in the murders. 

Thus, the Court finds that evidence Chip may have been involved in the murders is 

inadmissible under Gregory. See 98 S.C. at 104-105, 16 S.E.2d, at534~535. See also Holmes, 

126 S.Ct. at 1732~33 (tecognizing that "rules regulating th~ admission of evidence proffered ~y 

criminal defendants to show that someone else comInitted' the crime with which they are 

~harged" are "widely accepted" ~d Constitutional).9 

. Second, and ass'illning its admissibility in the' sentencing phase, the Court finds that 

. . 
Robertsoncannot show deficient pezioLQlance by his_ trial counsel because Chip waS unavailable 

to the defense, not based upon any deficient perforp1Jlllce on the .part of Robertson's attorneys, 

but because his attorney refused to pennit counsel to talk to hiin when counsel inquired. See 
~. ~ 

, 
United States v. Kamel, 965 F.2d 484; 497 (7th CiT. 1992) (trial counsel's faiiure to interview 

:., 

defendant's brother-in-law to' d.eter;rnine if he and codefendant were solely responsible for fIre" 

was not deficient performa:nce in arson prosecution, where d~fendant "fully and knowingly 

participated in the decision to adopt a joint alibi strategy" with co-defend~t, and brother-in-~aw 

was unavailable at time of trial). Under these circumstances, the Court finds that Robertson's 

counsel made reasonable efforts to interview Chip and that they were ethically prevented from 

any further attempts to interview hiID after Chip's attorney refused to make him available to the 

9 The Court further finds that Robertson had admitted his guilt to both of his attomeys, and that 
counsel were limited in their ability to present contrary evidence that Chip committed the 
murders. See Rule 407, SCACR, Rule 33(a) (3) (a lawyer shall not knowingly offer evidence 
that the lawyer knows to be false); Lucas v. State, 352 S.C. 1, 572 S.E.2d 274 (2002) ("an 
attorney has an ethical duty not to perpetrate a fraud upon the court by knowingly presenting 
perjured testimony"). See also Nix v. Whiteside, 475 U.S. 157 (1986) (criniinal defendant's sixth 
amendment right to' effective assistance of counsel was not violated when the attorney refused to 
cooperate with the defendant in presenting perjured testimony at trial). 

.~. 
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defense. See Rule 407, SCACR, Rule 4.2, RPC ("[A] lawyer shall not communicate about the 

subject of the representation with a party the lawyer knows to be represented by' another lawyer 
. . . 

. . th ") m e matter ...... . 

. , The Court also fmds that Robertson's current allegation is inconsistent with his stated 

desire at the' time' of tria'), as testified ,to by Mr. Hancock, for trial counsel not to .go after Chip in 

connection with the murders. The Court further finds that wh~ Chip wpuld futve testified to, had 

he been.called as a. witness, is unknoWn because, to date, he has not testified, and the Court has.; 

not been preseI;l.ted with atty incriminating statements that' he has made concerning the murders. 

Moreover-;.the Court fuids that if Chip had been asked about his own culpability as to the 
. .' . 

murders;' he would have had the protection of the privilege against self-incrimination, and there, . . , . 

is nothing in the'record to suggest that he would have been willing towaiye his privilege. Ag~ . 
. the Court·finds'that Robertson's showirig is merely speculative and does n()t entitle him to 'rdief 

.~ . 

under Stricklan.d. "See Eisemann v. Herbert, 401 F:3d 102 (2d Cir. 2005);10 Stewart v. , 

Wolfenbarger, 468 F.3d 338 (6th Cir. 2006). See also Fletcher v. Mann., No. 97-2137, 1998 WL 

.' ,743744, at *4 (2d Crr. Oct. 21, 1998) (unpublished table opinion) (finding no ineffective 

10 In Eisemann, a father and son were charged with various counts of sexual abuse. The father 
was charged with abusing a· girl and her twin brother; the son was charged. with abusing only the 
girl. The father and son hired the same attorney, Holtman. ld. at 105. In 1985, the father pled 
guilty to the charges. The son went to trial, represented by Holtman and another attorney. The 
jury found the son guilty on several charges. Id. In federal habeas corpus, the son argued that his . 
,counsel provided ineffective assistance, as a confJjct of interest prevented counsel from calling 
the father to testifY that he had committed the ~ctS of which the son was accused. ld .. at 108'. The' 

. Second Circuit Collit of Appeals, however~ rejected that argument. That court first found that it 
was unknoWn what the father would have testified to, if he had been called as a witness. Jd. at 
I 09. Further; even if the father was asked about his own culpability as to the charges against the 

. son; the father "would have had the protection of the privilege against self-incrimination, and 
nothing in the record suggests that he was willing to waive his privilege.': ld. 
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assistance of coUnsel where the witnesses whom counsel failed to subpoena, who counsel also 

represented, "we~e virtually certain'; to invoke the right against self-incrimination). 

Further, the Court agrees with Mr. Boyd;s assessment at the PCR hearing that although 

presenting evidence that Chip was involved ill his parents' murders would have given the . 
'. 

defense another statutory mitigating circumstance, see § 16-3-20(C)(b)(5) ("The defendant acted 
." . . 

under duress or under the domination of another pe:r;son"), this would have been· a relatively 

weak mitigating circumstance. On the other band,· evidence that Chip was an accomplice or 

conspirator would have strengthened the prosecution 's case in aggravation of punishment, and it· 

would have been· inconsistent With the evidence from the e~ez::s who· testifi~d at trial that 

Robertson's actions were caused, at least in large part. by his bipolar' personality disorder and his 

use and abuSe of Ritalin. Therefore, the Court finds that Robe:r:tson has failed toproV'e that trial 

counsel were deficient for not presenting Chip Robertso~ .. to testify about his possible 
': "', 

involvement in the murder of his parents. See United States v. Guerrero, 938 F.2d 725. 730 (7th· 

Cir. 1991) (there is no ineffective assistance of counsel·even where the 'attorney chooses orie 

reasonable strategy to the exclusion of another); United States v. Adamo, 882 F.2d 1218, 1227-28 

(7th Cir. '1989). 

Because Cbip did not testify either at trial or at the PCR hearing, the Court finds that it is 

likewise speculative as to whether Chip would have 'provided information about the Robertson 
;;,-

family background or the family's mental health history that was generally consistent with th~ 

mitigation case at trial and Robertson's showing in peR, or whether he would. testify contrary to 

counsel's reasonable presentation of evidence in mitigation of punishment concerning the 



I 

family's social history and mental health history. J I Therefore, the Court finds that Robertson has 

failed to prove deficient performance on this allegation. 

Even assuming that counsel were deficient, the Court fmds that Robertson has failed to 

prove any prejudice. In addition to the reasons· already stated, the Court finds that·it is . . 

impossible for the CoUrt to conclude that there. is a."reasonable probability that, butfor counsel's. 

unprofessional errors, the result of the proceeding' would have been different" under St7:ickland 
. ~ 

because Robertson did not present testimony :fro.m Chip concerning his involvement in the 

mUrders oIthe familY background c;nd Dienta11!.ealth history. See Dempsey, 363 S.C. at 369,610 

S.E.2d at 814 (UA PC~ applicant catij1Qt show that he was prejudiced by counsel's failure to call. 
;., 

. . . 

a favorable witness to testify at trial if that witn~ss doe,S not later testify at the peR hearing or 

otherwise offer testimony within the rules of evidence''); Bannister, 333 S.C. at 303, 509 S.E.2d 
. .! ~ 

at 809 C'PCR appljcant must produce the testimony of a favorable witness or otherwise offer the . 

testimony in accordance' with thetules of evidence at the PCR hearing, in order to. establish. 

prejudice from the witness' failure to testify at trial."). United States ex reI. Cross v. DeRobertis. 

811 F.2dl008, 1016 (7th Cir. 1987). Particula;rly in light of the State's overwhelming evidence 

of Robertson's guilt of the murders and the statutory aggravating circumstances, the Court fmdS 

that Robertson has failed to prove that C<th~e is a -reasonable probabilitj that ._. the sentencer ... 

would have concluded that the balance of aggravating and mitigating circumstances did not' 

warrant death." Strickland, 466 U.S. at 695; see also Wiggins, 539 U.S. at 537; Jones, 332 S.C .. 

II For the reasons stated in coqnection with Ground 10(a)(7) & (12Hi3). the Court fillds that 
trial counsel's investigation for and presentation of evidence concerning the mental health 

. history of Robertson and his family was objectively .reasonable under Strickland, and that 
Robertson did not prove any prejudice resulting from counsel's perfonnance. 
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at 332~ 504 S.E.2d at 823' (concluding that petitioner did not meet burden).J2 Cf Timberlake v. 

Davis, 409 F.3d 819, 824 (7th' Cir. 2005) ("Coerced testimony dragged out of truculent family 

members is unlikely, to persuade a jury that a defendant has redeeming features"). 

GROUND lO(a)(3) 

Robertson further alleges that trial counsel were ineffective b~catise they neither advised 

him to plead guilty but mentally ill (GBMI) nor requested that the trial judge submit a verdict of, 

GBMI, to the jury. The Court disagrees and finds that Robertson has not met his burden of 

proving defi~ient performance or resulting prejudice as to -~ither allegation. , 

, N> previously discussed; trial counsel employed three experts who eventually testified as 

to Robertson's mental state at the time of ~e murders. Dr. Pincus, the neurologist who 

performed bQtb'a neurologica113 and physical examination of,Robertson, testified that his testing 

" . revealed that Robertson had frontal lobe damage. He explained that the frontal. lobes provide 

judgment and the inhibition of impulses. n. pp . .2480~91; 2509-10. , . . 
Dr. Pincus testified that his testing supported the earlier diagnosis of bipolar disorder. 

Robertsonreported abusing Ritalin and alcohol to self-medicate, and Dr. PincUs testified that this 

was common for persons with bipolar disorder. Tr. pp. 2458-80; 2494-96. Dr. Pincus explained 

that Robertson did something on the night of the murders that he had planned for some time. Tr. 

pp.2490-91. 

J2 The Court further finds that evidence that Chip may have been a conspirator or an accomplice 
in his parents' murders would only strengthen the case in aggravation and would not lead the 
Court, to "conclude[ J that the balance of aggravating and nritigating circumstances clid not 
warrant death.;' Strickland, 466 u.s. at 695. 
13 Dr. Pincus saw Robertson on two occasions: on November 1, 1998, and on the morning afhis 
testimony_ Yr. pp. 2471-72. Also, he did not perform a "very complete examination,"- which he 
estimated might take "a day or two." ,Tr. p~ 2480. ' 



that 

With respect to Roberts'on:s mental state at th~ time oithe murders, Dr. PIncus testified 

[t]he history that he gave me indicated that he does indeed have 
manic depressive il1ness~ 

And the history that I found in the records confirms that. So, I 
believe 'that he is manic depressive and he was probably having an 
episode of mania ... at thefune of the mutd~r[ s J: . 

Tr. p. ~497 (emphasis added) .. 

. . 
Dr. Pincus based his opinjon on evidence that R9bertson was not sleeping and had not 

had· more than three hours sleep in the tWenty-four to. thirty-six hours beforc. the rilUrders; 

Robertson's history of gambling; running up debts and riot being able to concentrate (even 

though he. eouId concentiate when Dr. Piiicus examined h.iin.); anq his treatment for bipolar 

di.so:rd~ at the time .. Tr. pp. Z497-99. Dr. Pincus testme4. that Robertson reported using 2~.O 

mgs. of Ritalin on the night of the murders, which is "an e~?nnous overdose of Ritalin" and ten 

times the amount that Dr. Pincus would prescribe: 

Dr. Pincus also testified that: . 

The combmation of the urge that he had 'eeen controlling up to 
that time to kill his parents. under the influence of a niania and the 
drug Ritalin which exacerbates the symptoms of mani~ reproduces 
them, accentuates them, I think that is the reason that at that time 
he did that.· . 

I also base that on the fact of what he did. This was no 
assassination; he obliterated them. He was it! the grip of a colossal 
~otion: . 

Tr. p. 2699,11. 11-20. pro Pincus added that Robertson had an urge to kill his parents that was . . . 

. stimulated by his drug use. This was "unchecked by the functioning of his frontal lobe at that 

(

2!fil-.. : •......... 

'. ' ' 

. . 
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time which was not working well because of [his drug and alcohol use] and because of the status 
. . -. - . 

ofms brain to begjn with." Tr. p. 2500, 11. 6-13. 

, Dr: Pincus testified that his opinion would not be affected by evidence of efforts to cover 

up the murders. However, he admitted that if there was evidence that Robertson had written 

notes on the,' day ofthe murder. then "there would have' to qe a presumption of pl~ng." ':fro pp; 

2501-02. Also, Dr. Pincus agreed that Robertson was making choices abotlt the medications h~ 

would take and the order he would do so at the tUne of the· murder; and he liad been advised of 

the effects of drug and alcohol use on his bipolar disorder. Tr. p. 2517. 

Moreo~er, Robertson reported' to Dr. Pmcus that the only'tinies he thought of killing his 

parents was when he 'was taking Ritalin, coc.aine or "speed." Tr. pp. 2520-22. The Court finds 

'that this information is inconsistent with other information available to trial counsel (and testified 
. ~ 

to by a .!,lumber of 'State's witnesses) that Robertson often talked of killing his parent~ for the . . 
.' insurance money~ 14 

Dr. Evans, the defense neuropsychologist. testified that Robertson's full scale LQ. was 

112.15 However, neuropsychological testing and a quantitative E.E.G. (Q.E.E.G.) a4ministered 

by Dr~ Evans revealed that Robertson had damage to the right hemisphere of llls brain and/or 

frontal lobe dysfunction. 16 Dr. Evans explaiIied that Robertson had previously been diagnosed 

14 For instance, his co-defendant, Moon, testified in the guilt phase that Robertson had previously 
told her on many occasions that he planned to kill bis parents, both when he was sober and when 
he was drunk. Also. he explained. that his motive was the insurance money, which Moon said 
was "a couple of million" dollars. Tr. pp. 1592-93; see also Tr. pp. 1632"33; 1642. Other 
witnesses testified to similar c6mments in the sentencing phase. E.g., Tr. pp. 2155-57; 2163-65; . 
2177-78; 2187-89; 2202:.03; 2219; 2222; 2228. . 
15 His verbal I.Q. was 118, but his non"verbal LQ. was 102, 
16 The frontaL lobes are the portion of the brain that allows humans to have executive functioning,' 
plan ahead and restrain impulses. 

., 



with bip~lar disorder and attention deficit hyperactivity disorder (ADHD), the latter of which 

"most people today believe is a brain based disorder, especially with most cases being fro~tal 

lobe related." Tr. pp. 2546-:69; 2577-78. 

Acco~ding to Dr. Evans, Robertson described having periods of disassociation, and Dr. 

Evans testified that both prior diagnoses of ADHD and bipolar disorder wer.e correct and 

supported by his testing. However, Dr. Evans did not~ laiow what Robertson's mental state was 

,at. ~e time of the crime, and he could not say that Robertson had ~ disassqCiative episode at the 

time of the crime because Robertson never claimed that lie had one when the murders· occurred' .. 

Indeed,Dr: .Evans did nofdlscuss the facts of the crime with Robertson. He likewise admitted 

that Robertson could have fabricated the report of disassociative episodes to create a mental .. .... . . 

health defense. Yr. pp. 2569-70; 2575;-258~; 2586.' 
,. 

- Dr. Moi1o~ the defense expert in psycho-phannacology, agreed with the diagnoses 
'" 

. previously given to Robertson. He also testified that Robertson met the diagnostic criteria for . 

. alcohol abuse and dependence, as well as poly-substance abuse - based on Robertson's stimulant 
~ .~ . 

, f', 

abuse and marijuana abuse. The primary stimulant that he abused was methylphenidate, which is 

sold under the trade name of Ritalin. According to Dr. Morton, "[d]rug-induced psychiatric 

disturbances are probably more pre~alent among abusers of eNS stimulants [such as Ritalin] 

than any other type of drug." Tr. pp. 2613.:.37. 

The difficulties caused by these disturbances can· include manic-like states, «serious 

psychoses resembling schizophrenia, .depressions that are almost identical to major affective 

disorders, especially during withdrawal, and other types of anxiety disorders. However, most of 

the psychotic states caused by abuse of these stimulants are transitory, "just lasting a brief period 
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of time, and will usually disappear, whether its'hours or weeks." Tr. p. 2636. See also Ir. pp. 

2638-39; 2652-67. 17 

Robertson reported using between 240 and 300 mgs. of Ritalin. Dr. Morton analogized 

Ritalin abuse with abuse of amphetamille and cocaine. He explained that "[p Jeople that use these 

drugs get psychotic arid. get paranoid." "Dr. Morton testified that a person would have impaired, 

judgment, and "extreme anger with the threat' of acting out aggressive' behavior" may occur. 

Also, paranoid ideation and auditory as well as tacti1618 hallucinations may occur,' arid Dr. 

Morton described behavioral problems associated with Ritalin abuse. Tr. pp. 2640--48; 2653-56; . 

2665-67; 2680-83; 2702 .. 

Dr. Morton testified that he was ~clear as to what affect Robertson's bipolar disorder 

had at the time of the crimes .. However, he testified that Ritalin abuse would make a pre-existing , . 
. , 

mental illness worse. Dr. Morton emphasized that people who use as much Ritalin as Robertson 

claimed to have used on the rught before and morning of the murders' (30-60 milligrams as a . 

time) can become psychotic and paranoip, and it may result in unprovoked violence. In 

Robertson's discussions with Dr. Morton, he described a sense of a. great deal of energy, some 

paranoia, and "he described the crime aImostlike he was depersonalized."" Dr. Morton believed 

that these statements were consistent with a toxic state of Ritalin intoxication, and Dr. Morton 

believed that Robertson had Ritalin intoxication at the time of the murders. Tr. pp. 2654-67. 

11 Dr. Morton testified people that ''use these drugs get psychotic' and get paranoid." They have 
"[l']oose associatioris" which do not make sense, and they develop behavioral problems. Tr. pp. 
2640-41. 
18 Tactile hallucinations refer to a person eAl'eriencing the feeling that something is crawling on 
him. 

n~ tfA··: .', 
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In Dr. Morton's opinion, Ritalin abuse '~was a major factor that influenced what 

happened to his parents," Tr. p. 2667, II. 14-16, and Dr. Morton testified that Robertson did not 

or could not control the impulse to kill his parents. Tr. pp. 2648-51; 2~67-94. Dr. Morton based 

his conclusions upon his experience in treating.those who abuse stimulants; Robertson's self-

reporting to him about the night of the murders; and the literature concerning the effects of sucl,J. 

la,rge amounts of stimulants on individuals. Tr. pp. 2641-42; 2709; 2711-:-13; 273.0,.31. 

lvIr. Hancock testified that he thought the, defense discussed the possibility of a pl~a of 

GEMI, but the State never offered such a plea. 19 Also, a GE1VII plea would have required that a 

trial judge sentence Robertson. See Stat~ y~, Wilson, .306 S.C. 498, 413 S.E.2d 19, (1992) . 
. :-

Robertson, however, was never interest~d in a guilty. plea and always wanted a jury trial. 

o Likewise,. counsel did not w~t· Robertson to be sentenced by a trial judge. Rather, they 

preferred to take their chances with ajury, and tbeyso advised their client. 

Mr. Hancock further testified that. he did not t:hin.k the opinions of the defense experts 

would support a GEMI plea under the statute. Although these experts would Sl.lggest a finding of 

mental illness, they did not support a conclusion that.Robertson had the inability to confonn his 

conduct to the requirements of the law because of the mental illness. See S.C. Code Ann. §17-

24":20(A) (Supp. 2006). 

In addition, there is no evidence to suggest that the State would .have been: Willing to 

waive its right to a h·ial by jury~ on the question of whether Robertson bad the inability to 

, confonn pjs conduct to the requirements of the law. Mr. Boyd testified that he thought he asked 

19 Both Solicitor Brackett and then-Solicitor Pope testified that the State wanted to seek the death 
penalty against Robertson in this case at all times and that there were never any serious offers of 

, a negotiated plea. 

~
' 
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, . 

Solicitor Pope about a possible guilty plea for Robertson,: but Mr. Pope said no. Also~ Mr. Boyd 

corroborated Mr. Hancock's testimony that trial counsel wanted ajury to sentence Robertson, as 

opposed to a trial judge, and a GBMI plea would have taken away Robertson's right to jury 

sentencing. With respect to a verdi~t of GBMI, Mr. Boyd testified that counsel would have had 

. 
to concede Robertson's guilt, and Robertson did not want to concede guilt, even though he was 

aware' that he would be found guilty. According to Mr. Boyd, the, possibility of an L WOP 
~ ~; 

sentence was not appealing to Robertson. Filrther, Mr. Boyd would not concede that such a . ' 

verdict would have been the best course for the d~fense but admitted it was a viable option. 

Both" attorneys agreed that Robertson w~ ment~lly ilL However, Mr. Hancock clearly 
'. . . 

testified that he Jelt Robertson knew the ?ifference between right and wrong; and both attorneys 
, -t·· 

felt like he understood their discussi~ns with h.iIiL AlS?, both indi~ated that he adpntted his guilt 

" 
to them, and Mr. Hancock testified that Robertson explained why he had committed the mUrders. , 

Robertson testified that coUnsel never discussed a possible plea with rum' but admitted 

that he n~ver inquired and only changed his rn,ind aQout the:; desirability of a guilty plea to capital 

murder after he got onto death row. When asked questions about his guilt of the murders or any 
~" 

admissions which he may have made relating to the murders, Robertson invoked his Fifth 

Amendment privilege against self-incrimination. See Ground lO(a)(6), infta~ RobertsDn did not 

present addition?l expert testimony on this issue. 

Based upon the present record, the Court finds that counsel were not deficient for failing 

to advise Robertson to plead GBNil. In South Carolina, 

[aJ defendant is guilty but mentally ill if, at the time of the 
,commjssion of the act constituting the offense, he had the capacity 
to distinguish right from wrong or to recognize his act as being 
wrong as defmed in Section 17- 24-10CA), but because of mental 

30 YK 
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diseaSe or defect he lacked sufficient capacity to confonn his· 
conduct to the requirements of the law. 

See S.C. Code Ann. § 17-24-20(A) (Supp. 2006); see also Wilson, 306 S.C. at 504-05, 413 

S.E.2d at 23; Slate v.· Bell, 293 S.C. 391, 398, 360. S.E.2d 706, 710 (1987).2° To warrant 

'submission. ofa pBtvII verdict,· "the burden of proof is upon the State to prove beyond a 

reasonable doubt to the trier of fact that the defe~dant committed th~ crime, aud the burden of 

- proof is upon the defendant to prove by a preponderance of evidence that when he committed the 

crime he was mentally ill as defined in subsection GA.)," § 17-24-20(B). 

The p~oses for the enactment of the GBlvil statute are "(1) to reduce the number of. 

defendants being completely relieved of criminal responsibility and (2)· to insure mentally ill 
'f· , 

inmates receive treatment for :tq.eir benefit as wellas society'S .~eneflt while incarcerated." State 
.> •• 

v. Hornsby~ 326 S.C. 121, 126,484 S.E.2d 869, 872 (1997). Section 17-24-20 rilakes ~Iear that a 

GBMI verdict is still a gul1ty verdict. Hornsby, 326 S.,C. at 126, 484 S.E.2~f!l,t 872 (a rmding of 
< 

GEMl "does not absolve a defendant of guilt")? I If there is evidence of mental illness and 

20 In an unpublish,ed decision, the Fourth Circuit Court of Appeals has found that counsel was 
liot ineffective for failing to investigate adequately the possibility that a South Carolina death 
row inmate might possess a viable GBMI defense. See Atkins v. Moore, 139 F.3d 887 (4th Cir. 
1998) (U~published) Ccotiilsel were aware of the existence of the GBM! defense and consulted 
with various mental health 'experts regarding Atkins' mental state. These consultations revealed 
only that Atkins abused alcohol and that he suffered from symptoms of post-traumatic stress 
disorder. In short, counsel's investigation revealed nothing on which to base a GBMI claim. 
Under these .circumstances; we cannot say that the perfonnance of Atkins' counsel fell outside 
the broad range of professionally competent assistance"). 
2l As the court explained· in Hornsby, tllls statute "simply recognizes the continuum in the Jaw 
regarding mental illness and provides a guide for ajury when consider.Ing whether a defendant is 
not guilty; not gui~ty by wisonof insanity (incapable of determirring right from wrong); guilty 
but mentally ill (incapable of comonning his conduct to the requirements of the law but capable 

,. Of distinguishing right from wrong); or guilty (suffers no mental illness)." Also, "a conviction of 
GEMI provides a signal to the Department of Corrections that a new prisoner may have a meptal 
illness and should be treated before integrating him into the general prison population." Hornsby, 
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evidence that a crimina! defendant lacked sufficient capacity to conform his conduct to the 

requirements· of law, a jury must be instructed on the fonns of verdict of guilty, GBMl, not 

guilty, and not guilty by reason of insanity. State v. Rimert, 315 S.C. 527, 446 S.E.2d 400 0994) 

(citing S.C. CodeAnn.§ 17-24-30).12 

The Court finds that the only credible evidence in this case is that counsel prefelTed for 

Robertson to be tried and sentenced by a jtrry, rather than a trial judge, aI).d a GBMI plea would 

have required a judge to impose the sentence. See Wilson; .306 S.C. at 502, 413 S.E.2d.at 21. See " 

also State v. Truesdale, 278 S.C. 368, 370, 296 S.E.2d 528, 529 (1982) ("Pleqs of guilty are 

unconditional, and if an accused attempts to attac? ~y condition or qualification thereto, the trial 

court should direct a plea of not gU11ty"); State v. Patterson, 278 S.C. 319. 321-22, 295 S.E.2d 

264',265 (1982) (guilty'.plea and sentence vacated ~here "a significantinducemerit for entering 

the plea was. ~e condition that the jury deteI1Ilhle p~ishment. a,n impennissible condition under 

the statutory mandate tbat the trial judge alone dete~ines punishment when a defendant pleads 

guilty to murder"). Also, the Court finds that, at the time oiills trial, Robertson wanted a jury 

trial and would not have entered a guilty plea of any des~ription. The Court further finds that 

there is np evidence that the State would have agreed to a GBlYil plea. Instead, the only evidence' 

is that the State was not interested in a plea bargain but wished to seek the death penalty. 

Therefore, Roberlson has failed to prove either deficient performance or prejudice' under 

Strickland. 

326 S.c. at 126-27, 484 S.E.2d at 872~See also State v. Downs, 361 S.C. 141, 145-46, 604 
S.E.2d 377, 379-80 (2004) (recognizing that the principal difference between guilty and GBMI 
pertains only to post-sentencing medical treatment). . 
22 In Wilson, the Court held that the "must" in § 17 ~24-30 concerning the submission to the jury 
was mandatory. In Rimert, the Court concluded that a GBMI fonn could not be waived once he 
raised the issue of his stlIl.ity. 315 S.C. at 530-31, 446 S.E.2d at 401-02. 



I" 

The Court likewise finds that the decision not to seek a GBMI verdict at trial was 

'. reasonable under Strickland. The focus, of the case was Robertson's mental iJiness and drug 

abuse and how the mental illness and drug abuse mitigated his conduct. Counsel n:ade a 

reasonable~ strategic decision to present the defens~ evidence in the sentencing phase. To 

. paraphrase Mr. Hancock.'s testimony, if counsel had presented their evidence in the guilt phase, 

. they ~ould have "'fired all of their guIis" in the guilt phase. 23 

More importantly, the Court finds that pursuit of a GBMI verdict would have requhed 

counsel to pursue a verdict that was inconsistent with ~eir chosen strategy of not conceding guilt 

in the guilt phase: 24 Agrun,the stratdgy actually .t'o~owed, as opposed to that now su~gested, was 

consistent with Robertson's<, desire to .receive a jUry, trial and sentencing. See H.ornsby, 326 S.C. 
:.:: 

at ·126; 4;84 S~E.2d at 872; Strickland, 466 U.S. 8:t 689 (although defendant's co~ent to trial 

strategy does not alone vitiate all ineffective assistance claims, his consent is probative both of 
. ~ 

the reasonableness of the chosen strategy and of counsel's performance); cf Nixon, 543 U.S. at 

.23 F~er,: GBMI, or i:rTesistible impulse, has never been accepted in South Carolirla as a 
complete' defense to crime. "It will be a sad day for this state when uncol1trol1able hripuIse shall 
dictate aiule of acq,on to om' courts." State v. Levelle, 34 S.C. 120, _, 13 S.E. 320, 321 (1891), 
And the Court has further stated: ,"It is a matter that is not susceptible of proof, and to anow a 
person to escape the consequences of his criminal act by asserting that he acted under an impulse 
which he could not restrain, although lle knew his act to be unlawful, would be dangerous, if not. 
destructive, to the peace of society." ,See State v. Bundy, 24 S.C.A39, 445 (58 Am.Rep. 263] 
(1886). See also State v. ,Gilstrap, 205 S.C. 412, 32 S.E.2d 163 (1944) ("After mature 
consideration, we finnly adhere to the rule so forCibly expressed in State v. Level/e, [34 S.C. 120, 
13 S.E. 320J; and we may add that the doctrine that a criminal act may be excused or mitigated 
because prompted by an irresistible impulse, where the offender has the mental capacity to 
appreciate his legal and moral duty in respect to it, has no place in the law"). Similarly, South 
Carolina has always rejected diminished capacity as a defense. State v. Gill, 346 S.C. 209, 552 
S.E.2d 26 (2001) (fla:tly rejecting as a defense testimony that defendant's borderline intellect and 
antisocial personality prevented lrim from being able to fonnulate malice aforethought)., 
24 The Court fmds that counsel's strategy was reasonable even though Nli. Hancock further 
testified that the defense did not wish to mount such a vigorous and futile defense in the guilt 
phase that the attorneys might lose credibility with thejury. 

'O'~' 5C·· ......... . 
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189-92 (counsel's concession of guilt in the guilt phase of a capital murder trial; made after 
, , 

consultati'on with the client but without bis exptes's approval, did not constitute deficient 

perforinal1ce where counsel's strategy was reasonable under Strickland and cbunsel'~ strategy' 

did not "rank as a 'fail[ureJ to function in any meamngful sense as the q-overnment'g 

adversary") (foo111ote omitted); Bell v. Evatt, 72 F.3d 421,427-30 (4th Cir. 1995) (c(mCluding 

that - given overwhelming evidence of guilt - counsel's concession of defendant's guilt to 

kidnappiI1g charge and pursuing GBMI verdiCt for murder and kidnapping charges in spite ofllie . . 
q.erenQant'sdep.ial that he committed the crime 'was objectively reasonable tJ;ial strategy to w~ch 

defendant consented, and observing ,that "neither Bell nor any oth~r aggrieved. defep.dan~ can, 

~anipulaie this forum to construe a ~easonable, but ultimately unsuccessful strat~gy ~ his favqr. 

Standing 'alone, Unsuccessful trial'tactics neither constitute prejudjce nor definitively prove ~, 

inetlective assistance of counsel"):"' 

Alternatively, the Court fin4s th~t RobertSon has not met his burden of provmgthat'he 
, , 

, was prejudiced by counsel's failure to pursue a GBMI verdict. First, the Court'finds that tlJe 

opinions of the three defense experts did not support a GBMI verdict. See Laws v. Armontrout; 

863 F.2d 1377, 1389 (8th Cir. 1988) (en banc) (counsel's failure to pursue psychiatric evidence 

was not objectively unreasonable when "[nJothing 'made known to counsel during his 

representation of [defendant) ... suggested to counsel that presenting evidence of [defendant's] 

psychiatric state would be of any benefit in his defense") (internal quotation marks oinitted). 

Dr. Fincus testified that Robertson was «probably having an episode of man,ia : .. at the 

time of the murder[s]." Tr. p. 2497. His opinion as to Robertson's mental 'state, however, is 

predicated upon both the mental illness and Robertson's reported abuse of alcohol and Ritalin. 



Also, neither he nor the other experts ever testified that Robertson met the criteria for a GBMI 

verdict, as defined as defined in § 17"24-20(A).25 

The Court finds that Dr. Evans could not conclude that Robertson had a dlsassociative 

episode at the time of the murders because Robertson never claimed that he had one when the 

murders oecurred, and Dr. Evans could not give an oplnion as to Robertson's mental state at the 

time of the murders because he did not question Robertson about the facts of the cI'iri:ie. Tr. pp. 

2569-70; 2575; 2584; 2586.· 

Finally, Dr. Morton's opinion was not that Robert~~n "lacked sufficientcapacity to 

-' .' 
conform his conduct to the requiremeJ,lts of the law" because of a "mental diseas~ or defect,"· as 

.. 

required for submission of a GBMI.verdict. See § 17-24-20(A). Rather, he based his opinion on 
.. 

the drug and alcohol abuse. Whiie Dr. Morton testified that use of Ritalin and alcohol makes a' 

. pre-existing mental illness worse, he admitted that he is not a psychiatristan:ci does not diagnose. 

Tr. p~ 2615,·ll. 21-22. More importantly. he carididly admitted that he did not "know what part 

[Robertson'sJ manic depressive illness played in this." Tr. p. 2656, 11. 6-7. 

Further, Dr. Morton did not testify· that the Ritalin and alcohol abuse "had caused 

pennanent and irreversible brain damage whichmanifestdts~1fin a mental illness.;' Contra 
" .. 

State v. Hartfield, 300 S.C. 469, 473, 388 S.E.2d 802, 804 (1990) (defendant was entitled to. 

present defense of insanity or attempt to obtain GBMI verdict where there was expert testimony 

his drug use ''had caused pennanent and irreversible brain damage which manifests itself in a 

mental illness"). 

25 The State introduced a copy of his. report at trial, as State's Ex. 284. Dr. Pincus does not 
indicate in that report that Robertson is GBM!. 

ym 
... 
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Thus, the Court finds that none of the opinions from the defel1se's experts supported a 

GEMI verdict. See State v. Harris, 318 S.C. 178, 181,456 S.E.2d433, 435 (Ct. App.1995) 

(0 bserving in. dicta that even if appellant's therapist had been qualified to give expert testimony 

on defendant's state of mind at the time of the incident, "this testimony would not have 
'. 

supported a verdict of guilty but mentally ill; therefore, the trial court's refusal to allow the jury 

to hear it did not prejudice [4efendant]" becaUse tlle therapist "bnly'vaguely opined [defendant]'s 

judgment was impaired and he was o~tof control at the.tirne of Hie incident"). Cf State v: 

Thorne, 239 S.C. 164, 121 S.E.2d 623 (1961) (upholdIng guilty verdict where there was no 

testin:lOny the defendant was insane or mentally defective to the· extent he did not' know right 

from wrong, notwithstanding testimony he suffered froin moody spells and engaged ill displays 
. .: . ( 

. of temper); State v. Lewis, 328· S.C. 273, 277, 49,4 S.E.2d 115, 116 (1997) (expert testimony that, • 

because of ~s severe ~epression,' appellant ~as unable to conform his conduct to .the 

requirements of the law supported GBMI verdict).26 

Even assuming arguendo that the testimony of one or more of the experts who testified at 

trial would have supported a GBMI verdjct, the Court finds that there is still no reasonable 
.t., 

probability that the result of the proceeding would have been different, but for counsel's errors. 

Strickland, 466 U.S. at 694. A fmdingof GBMI "does .not absolve a defendant of guilt." See 

Hornsby, 326 S.C. at 126,484 S.E.2d at 872. Likewise, it 1,vould not have prevented the State 

from seeking a death sentence, as Wilson and Bell make clear. 

26 Robertson argues that Dr. McMeekin's records support a GBMI verdict. However, the records 
introduced by Robertson do not support this conclusion. Also, Dr. McMeekin was not presented 
as a witness in peR,. and there is no evidence before this Court that he ever concluded that 
Robertson is GBM!, as defmed in § l7-24-20(A). 

(~J1 
v· 

... .. 



Nor would Robertson have been· allowed . to infonnthe guilt phase jury of the 

conseql1ences of a finding of GBMI. Bell, 293 S.C. at 399-400,360 S.E.2d at 710; Rimert,315 

S.C. at 530, 446 S.E.2d· at 401 (trial judge was not requiJ;ed to instruct jury on effect of GBMI 

. and not guilty by reason ~f insanity verdicts). Also, the State would have been allowed to rebut 

th; defense's ptesentation of evidence concerning Robertson's meiital illriess by presenting· Dr. 
. . . . 

McKee in the gtiilt phase of the mal. The defense fought hru"ci to prevent any' evaluation or 

presentation of Dr. McKee;s opWon in the sentencingphase, and th~Court finds that Robertson 

was not prejudiced by counSel's failure to allow this testimony to be presented in the guilt phase 

Qfhis trial. ' 

Further, the State couldhllve e«plojted ~y inconsiStencies in the 6pini,ons ofRoberuon's 

. three experts, as weWas Dr. Evans' concessioI?-s that Robertson "certa,ihly ha[dJ·a strop.g motive 

not to tell [me] the trUth," Tr. p. 2586, 11. 8~10, and Robertson could have fabricated the report of· 
. ",: 

dis aSsociative episodes to create a mental health defense. Tr.' p. 2575, 11. 4-14.· Therefore, the 

Court fmds that Robertson has failed to prove any Sixth Amendment prejudice under Strickland 

and its progeny. 

GROUND lO(a)(4) . 

Robertson maintains that his attorneys were ineffective because they failed to .spend an 

adequate amount of time with him in preparation for the trial.. However, the Court finds that 

Robertson has neit proved either that counsel's performance was deficient or that he. was, 

prejudiced by counsel's failure to spend more time with him before the trial. 

Robertson, testified that his attorneys only spent approxUnately four or five hours 

discussing the case with him before his trial. He described the first interview as fairly rengt~y, 

'3960 



3961 

and they cliscussed the crimes. The remaining time counsel spent with him, they discussed the 

mental health history of Robertson and his faniily. Robertson provided them with as much detail 

concerning the mental health history as he could. 

Nlr. Hancock testified that he could not recall the precise amount of time he spent with 

Robertson before the trial, but he, indicateq it could 'h,ave ,been approxilnately ten hours or. so: In 

their conversations with Robertson, he, admitted thar he had murdered his parents and he 

" 
explained why he had done so. 

Mr. Boyd testified that he 'likewise did not remember how much, t;ime h~ spent with 

RobertsoIi~ prior to trial but recalled'tbl:).t there were a number of lengthy meetings. Robertson 

was able to discuss,!llatfers rati.onally, and he understood counsel's discussions with him. Mr. 

""' Boyd recalled going over the details of what happened, and the mental health hist~ry.at length. 
~. . . 

Mr. Boyd also testiiied that Robertson admitted to killing his parents. Counsel also discussed . . 

whether Robertson should testify, and both attorneys testified that they advised Robertson not to, 

teStify. 

Strickland applies great deference to decisions by defense attorneys out of conceni that a 

~gid set of guidelines or rules would «interfere with the constitutionally protected independence 

of counsel and restrict the wide latitude counsel must have in making tactical decisions." 

Strickland, 466 U.S. at 689. See also United States v. Cronic, 466 U.S. 648, 658 n.23, 659 n.26 

(1984) (because reviewing courts must "presume that the lawyer is competent to provide the 

guiding hand that the 'defendant needs," the defendant must prove a constitutional violation 

which l.mdermines competence in the outcome of his trial). 

38~ 
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"Not every restriction ,on counsel's time or opportunity to investigate or to consult with 

his client or otherwise prepare for trial violates a defendant's Sixth Amendment right to 

counseL " Morris v. Slappy, 461 U.S. 1, 11 (1983) .. Further, Robertson's mere assertion that 

counsel only met with hlm tour or five times is insufficient to overcome the presumption that 

counsel renqered reasonable assistance., United States v. Henry, 933 F.2d 553, 561 (7th Cir. 

1991) (defendant's allegation that he roet with his public defenderIor only ten to fifteen minutes 

befote he pleaded guilty was insufficient to overcome presUmption of reasonable assistance). 

Moreover, the Court finds that the credible evidence is that counsel met with Robertson 

on a number of occasions and,following a constitutionally reasonable investigation into the facts 

of the case,27 cOunsel made the strategic decision to focus primarily.upon the sentencing phase of 
, . 

the case'in mitigation;: To this· end, they ?ired a nUmber of experts. Ea.ch expert met with 

•• •• _ • .; ••• on ~~. • p' --.' '2""" I., 

~ 

27 In Strickland, the Court stated that "strategic decisions made after thorough investigation of 
. the law and facts relevant to plaJ,lSible options' are virtually uncha,llengeable; and strategic 

'choices made after less th!Ul complete investigation are reasonable precisely to the extent that 
reasonable professional judgments support the limitations on investigation. In other words, 
counsel has a duty to make reasonable investigations or to make a reasonable decision that 
makes particular investigations unnecessary. In any ineffectiveness case, a particular decision not 
to investigate must be directly assessed for reasonableness in all the circumstances, applying a 
heavy measure 'of deference to counsel's judgments." 466 U.S. at 690-91. See "also Wiggins, 
539 V.S. at 525 (further investigation is excusable where counsel has evidence suggesting it 
woUld be fruitless); Burger v. Kemp, 483 U:S. 776, 794 (1987) (concluding that limited 
investigation was reasonable because all witnesses brought to cOW1sel's attention provided 
predominantly harmful information). 

In addition to Robertson's admission of his guilt to counsel, counsel otherwise 
thoroughly investigated the facts of the case: although both attorneys had extensive major felony 
trial experience and had tried both non-capital and capital murder cases, they consulted other 
attorneys experienced in trying capital cases; they hired a DNA expert; they had an investigator 
and a paralegal to "assist them; they reviewed the State's evidence; and Mr. Hancock went to the 

-" crime scene "">Jtll the investigator and ascertained that it was possible for Ms. Moon to have 
heard the matters she described in her statement. Also, they. employed the mental health experts 
referenced throughout the Order and were unable to develop evidence of insanity or GBMI. 
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Robertson on one or more occa:sions and gathered any additional information he or she felt was 

necessary and relevarit directly from hini and the various records acquired by the q.efense team. 

The Court finds that the decisi~n to utilize experts to gather and presentinfopnation ~o 

the jury was reasonable siiice it is the experts who have to lay the foundation for the jury to 

understand Robertson's ment,!l.illness and the mental health history of his family. Cf Florida v. 

Nixon,. 543 U.S; 175; 191 (2004) ("Attorneys representing capital defendants face daunting. 

challenges in developing. trial strategies, not least because the defendant's guilt is often clear. 

Prosecutors are more likely to· seek the death penalty, and to refuse to accept a plea to a life 

sentence, when tlie evidence is overwhelming and the crime heinous .... In such cases, 'avoiding 
.-

execution [may be] the b~ and only realistic result possible.' ... Counsel therefore may 

• reasonably decide to:focus ·on the trial's penalty phase, at which time counsel's mission is to . 

persuade the trier that~his client's life should be spared." (Citations and footnotes omitted). 

The Court further findS' that Rob~rtson was . in apparent agreement with counsel's 

s:raiegy, and, rather than vQ,icing any objection to that strategy, he cooperated fully with the 

defense experts and. counsel~s .efforts to present a case in mitigation of punishmep.t, Nor has 

Robertson demonstrated anything el~e that counsel could have done in gathering infoIDlation 

about Robertson or his family that they failed to do as the result of follo\ving the strategy they 

employed. 

Yet, even if Robertson could prove that counsel were deficient; tbe.'Court finds that he 

has totally failed to prove any resulting prejudice. See Strickland, 466 U.S. at 691; United States 

v. Goudy, 792F.2d 664, 672 (7th Cir. 1986) (counsel's failure to meet with client in months 

. immediately preceding trial does not amount to ineffective assistance, absent a showing of 



prejudice). Again, the Court finds that Robertson has not presented a:ny evidence that the 

. outcome of the case could have been any different if counsel had spent more time with him. 

The Court further finds that Robertson's suggestion that he could have weighed in on the 
'. 

strategic deci$io1l;s made by his attorneys if they had met with 'himmore often is misplaced. The 

Supreme Court recently stated t~t C'[A]n attorney undoubtedly has a duty to consult with, the 

client regarding 'important decisionS'," 'including questions' of overarching defense strategy . ~ .• 

. That obligation; however, does not require. counsel to obtain the defendant's: consent to 'every 
, . . 

tactical'decision.'" Nixon, 543 U.S. at 187 (citing Strickland, 466 U.S. at 6~8 .and Taylor v. 

Iilinois,484 U.S. 400,417-18 (988) (an attorney has authority to manage most aspects of the 

defense Without his client's: approval), See also Faretta v. Californla~ 422 U.S, 806, 820.,.21 

. (1975) (''when a defendant chooses to have a lawyer manage and present his case, law' and 

tradition may allocate tc? counsel the power to make bin<ling decisions of trial strategy in many 

areas"). Further, the Court finds, as noted, that Robertson consented to counsel's strategy and 

did not voice any complaint such as that raised before this Court. Therefore, be bas failed to 

prove any prejudice on this allegation. 

GROUND lO(a)(S) 

Robertson also. maintains that his attorneys were ineffective for failing to pursue a 

supposed plea bargain offered by the prosecution, whereby Robertson would be allowed to plead 

guilty to the murders and receive a life sentence if his bother, Chip, agreed to donate the 

proceeds of their parents~ estates to a charity. The Court finds tqat the credible evidence before 

it is that the "offer" referred to by Robertson was merely a comment made in jest by Mr . 

. Brackett to Chip'S attorney. Robertson.bas not proved that counsel Was deficient or resulting 

4io·'m:'-.··· .. /" .' 

\l'." " 
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prejudice' because counsel made reasonable inquiries concerning a plea, but then-Solicitor Pope 

was not interested in a plea a~d wished to seek the death penalty for the murder~ at all relevant 

times. 

Robertson testified that his attorneys never discussed a plea bargain with him during his ' 

March 1999 tri~>Later, he re?,d a newspaper article stating: that then-Deputy Solicitor Brac~ett 

had propos,ed a plea offerto Chip's attorney, in which the State would agree to allow Robertson 

to plead guilty to.the murders Iilld receive a life sentence if Chip would agree to donate the 

proceeds from their parents' estates to charity. When Robertson later discussed the matter with 

Chip, Chip indicated that he would not agree to s,uch an offer. 
" 

Mr; Hancock testified that he was aware of the discussion between Mr. Brackett and 
; 

• Chip's attorney. ,Hec~1lfacterjzed this as "h~ll talJ<:" ap.d waS not a seric>us offer. FUrther, 

Robertson was not interested in a plea and wanted a jury trial, despite admitting his guilt to his 

attorneys. 

Mr. ,Boyd testified that he attempted to negotiate a plea bargain on Robertson's behalf, 

but no agreeI9-ent was ever reached. He thought he asked then-Solicitor Pope about a guilty plea 

.' 
in exchange for a life sentence, but was told "n()". Mr. Boyd became awure of the conversation 

that Mr. Brackett had with Chip's attorney. Althciugh he ~d not take it as a serious plea bargaip., 

he mquired of the Solicitor's Office during Robertson's trial, and },fIr. Brackett told him that the . '. 

discussion was part of ajoke and was not a serious offer. Also, it was Mr. Boyd's understanding 

that Solicitor Pope would have had to approve any plea bargain, and there was no indication 'that 

Solicitor Pope would accept a plea. 



NIr. Pope testified that during the time he was Solicitor of the Sixteenth Circuit, and he 

had to personally approve any plea bargains in capital cases~ Although he was aware of the 
" ' . 

discussions Mr. Brackett had with Chip's attorney, he characterized thediscussion as ajoke.' He' 

emphasized that he always intended to seek the death penalty for the :murders in this ~ase and 

that he never had any intention of accepting a guiltY plea in exchange for a life sentence. 
, 

Solicitor Bracke~ testified that there were never any serious plea negotiations in this case 

and that the discus~ioIi 811eged by Robertson was merely a joke made by hirp. to Chip's attorney., 

He corroborated that then-Solicitor Pope would have had to approve any plea bargain 'in a capital 

case, and that Mr. Pope did not approve any plea bargain in this case. 
. , 

Based upon the current record, the Court finds that counsel took reasonable steps to bring .. , , 
. . 

about a plea' bargain. However, there was' never any credible evidence that a plea bargain was 

ever offered by the State:" To the contrary, the only credible evidence is that the S~tewas not 

willing',under any circumstances to, take the notice of intent to seek the death penalty off oitbe 

table and ailow Robertson to recelve a sentence ofL WOP. The Court further finds that the plea 

bargain referred to in this allegation was not meant as a serious offer by the State but was merely' 

part of a conversation by Mr. Brackett which he intended to be humorous. Therefore, the Court 
'~. . 

finds that Robertson has failed to prove either deficient performance or resulting prejudice under 

Strickland. 

GROUND lO(a)(6) 

Robertson next drums that, counsel was ineffective because they advised him not to 

testify in the sentencing phase of his trial, and that he was not allOWed to make his o':'ffi decision . 

as to whether or not to testify, As to the frrstpart of this allegation, the Court finds that ' 
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Robertsen has failed to prove either deticient performance or resulting prejudice. As to his 

contention that he was not pennitted to. make his own decision about testifyingjilie Court finds 

that the allegatien is not appropriate in Post-Convictio'n Relief because it is an 'allegation that 

could have been raised at trial and on direct appeal. See S.C. Code Ann. § 17-27-20(b) (1985). 

1. Counsel's advice for Robertson not to testify. 

Robertson testified that he wanted to. testify in the sentencing proceeding after he heard 

the testimony of Ms. Cascio, the social' worker (See Tr. pp. 2852-3031) because he felt that what 

she had divulged was abeut the same as if he' had testified about the crimes. However, both of 

his attorneys advised him net fu testify, and he followed their advice. When the State asked him 

. substantive questiol1)3 about the offenses and his guilt or innocence at the P~R hearing, h¢ 

invoked his Fifth Amendment privilege against self incrimination. 28 . 

Mr. Hancock testified that j:J.e and co-counsel had a heated cpnversation with Robertson· 

about whether or not he would testify in the sentencing phase. Although Mr. Hancock felt thai' 
, 

some damage had been done to the defense's case by Ms. Cascio's testimony? lvIr. Hancock did 

not think the defense stood any, chance ef a life sentence if Robertson testified. In his 

assessment, wfT. Hancock believe that Robertson - who had admitted to counsel that he murdered 
,', 

, his parents and only he did so - would have been a very bad witness, and any cross-examination . , . 

J8 The only exception occurred when he was cross-examined by the State in his testimony on 
reply~ Although he answered a question concerning his guilt or innocence, he sought to invoke 
his Fifth Amendment privilege with respect to the details of the murders. However, this Court 
found, after an objection by peR' counsel and anether colloquy between the Court and 
Rebertson, that he h{ld not knowingly and' voluntarily waived his right to assert the Fifth 
Amendment because he did not adequately understand the scope of it and the effect of any 
waiver. 



by Solicitor Pope wOilld have been devastating. Mr. Pope testified that he was.prepared for and 

~anted Robertson to t~stify. Thus, his testimony corroborates that of Mr. Hancock . 

. Mr. Boyd testified, consistently with Mr. Hancoc,k. that Robertson had' admitted to 

counsel that he murdered his parents. He also corroborated that there ,,'as a lengthy discussion . ; 

about whether Robertson should testify in sentencing and respond to the testimony from Ms. 
. . I 

Cascio. He agreed that the State's croSS-eXamlniltion of Ms. Cascio had hurl the defense but felt 

. that Robertson would have made a bad witness becaus~ the State eouId have impeached bim ~d 

cross-examined him about the facts of the case . 

. ' Based upon the testimony of trial couilsel and Mr. Pope, the Court fmds that R6bertson 

has failed to prove that counsel were deficient. First, it is clear that Robertson was aware of h.is 
-. . , . ' . 

. . right to testify. In addition to the testimony offered at PCR, .the record reflects that Judge Hay~s' 

on-tbe-record waiver of Robertson's right to testify in the sentenGing phase ensured RobertSon .. 
'Understoo~ that .this was a right personal to him - as was his . right to remain silent - and th~t 

Robertson made. a knowing and intelligent waiver of his right to testify. See Tr. pp. 3041-43. 
, . , , " .. . 

Second, the Court fmds that trial counsel made a reasonable, tactical decision to advise 

Robertson not to testify. The Court finds that it was quite reasonable for counsel to conClude iliat . ." 

. it would be unwise for Robertson to testify in the sentencing phase: he had previously admitted 

to counsel truit he had murdered his parents and his reasons for doing so; and he would have been 

subject. to lengthy cross-examination by the State concerning the facts of the murder. Also, 

counsel's decision is supported by Mr. Hancock's assessment of Robertson's demeanor and 

counsel's assessment of the prosecutors in the case. See Daniels v. Lee, 316, F.2d 477, 491-92 
~ :' ... 

(4th Cir. 2003) (petitioner failed to prove either deficient performance or prejudice resulting 

" 
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from counsel's failure to compel him to testify in ~e sentencing phaSe of his capital trial where 

counsel made a tactical decision that petitioner should not testify). Cf Carter v. Lee, 283 F.3d 

240, 249 (4th Cir. 2002) ("[T]he advice provided bya criminal defense lawyer on 'il(hether his 

client should testifY is a paradigm of the type of tactical decision that cannot be challenged as . 

evidence of ineffective assistance") (internal quotations and citations omitted). 
. . 

The Court' further finds that Robertson has totally failed to prove any prejudic~ 

whatsoever arising from trial counsel's advice that he should not testify. Although he testi;fied 
. . . . 

both in his ~ase-in-chiet and in reply to the State's 'case at the peR hearing, he asserted his 

priVilege againstself-ihc:qininationwhen asked any questions by the State concerning his guilt of 

the murders. Although the Court allowed him to assert tllis right; the Court caI1: draw an. adverse' .: .. 

inference from his assertion of the privilege:. Baxter v. Palmigiano~ 425 U.S. 308~.·3 i6~'i 9 '(l9~7(» 

(holding' that it· was' pennissible to draw adverse inference from inmate's assertion' of Fifth 

Amendment privilege in prison disciplinary proceedings and observing that "[ oJurconc1usion: is . . 
consistent with'the prevailing rule that the Fifth Amendment does not forbid adverse infer6nces 

agcrinst parties to civil ac;tions when they refuse to testify in response to probative evidence 
.~.: ., 

offered against them: the Amendment does not preclude the inference where the privilege is 

claimed by a party to a Civil case.")' Bean v. Calderon, 166 F.R.D.452, 453-55 (E.D. CaL 

1996) (adverse inference could be drawn' from capital defendanfs' invocation of Fifth 

. . , 

Amendment in deposition by the State taken during habeas corpus proceeding). Cf Griffith v . 

. Griffith, 332 S.C. 630, 640-41, 506 S.E.2d 526, 532 (Ct. App. 1998). (it is permissible,for fact-
. , 

finderto draw an adverse inference il1 a civil case against a party invoking the Fifth Amendment 

privilege against self-incrimination). 



Furthennore, Robertson's failure to respond to the Statels cross-examination at peR 
, , 

means that there is no evidence before this ,Court fi'om which'it can conclude that there is a 

reasonable probability of a different result in the.sentencing proceeding but for counsel's errors, 
, . . '.' 

under Strickland because he has not provid~d this C6urtwith any evidence he would have, 

offered if he had testified at trial. Se,e 466 U.S. at 694. See also Brown v. Artuz, 124 F.3d,73 

(2nd Cir. 1997). (while court could not say habeas corpus applicant was aware that he personally 

possessed the ultimate decision on whether to testilY, applicant cannot sho~ prejudice' ill any 

ev'ent, because his'proposed'testi.monY did not satisfy the 'elements of the state Jaw self-deferise); 

" . 
laVigne v.State, 812 P.2d 217' (Alaska 199.1) (defendant ,challenging his trial based on 

attorney's denial of his right to testify has initial burden of showing he wouid have of:f~red 
. . ~ ! . 

relevant testimony ~triaI). Cf Engelen v.' United States, 68 F.3d 238 (8th Ci,r. 1995) (rejecting, 

claim of prejudice from trial counsel's alleged ineffectiveness in failing to recoi:nl.hend a"plea of 

guilty because the habeas petitioner continued to ProcIai1llllls inn,ocence and cUd not indicate he 

would have pled guilty). 

2. Robertson was not permitted to make his, own decision about testifying. ' 

, The Court finds tha~ Robertson's (:o.gtention that tounsel compelled him not to testiIy in 
; ,". 

the sentencing phase and he, therefore, was not peIDlitted to make his own decision is not an 

appropriate ground of PCR because it could have' been raised' at trial and on fued appeal. 

After the sentencing phase testimony of defenses witness Dr. Ronald Pryor, thetriaI 

judge addressed Robertson. He explained that Robertson had the right to present evidence of 

"mitigating circumstances" and he defined that phrase for Robertson,' The trial judge then 

" , explained to Robertson that he would be subject to cross-examination by theState ifhe testified: 
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However, if Robertson chose not to testify, the trial judge stated that he would charge jurors that 

they could not hold Robertson's exercise of this right against him. that it could not factor into 

. their deliberations ill determining the appropriate sentence to impose and they could ~~t even 

discuss it in thejury room or "factor that into their own mind." Tr. pp. 2416,1. 21 - 2417,1.24. 

RobertSon indicated that he understood this explanation and the trial judge~s" explanation 

of his right to make a closin~ argument Robertson also indicated that he did not have any 

questions. Both of his trial attorneys indicated that they had discussed this with Robertson and 

beli~v:ed that. he understood it~ Neither trial counsel nor'the State asked the trial judge to cover 

anything else with Robertson atthat time. Tr. pp~ 2417. 1. 21 ~ 2418.1. 23 .. 

Following '-Ms. Cascio's testimony. the trial judge conducted an on-t~e-record wai1(er of 

Robertson's right to testify in the sentencing phase. Accord State Y. Orr, 304 S.C. 18~, 403 

S.E.2d 623 (1991). The trial judge first explained'that Robertson had the right to testify. and he . 

had the right to remain silept and not testifY. The trlaljudge explained that if Robertson testified, . ~ .. . 

he would be subject to cross-examination by the State, he could be impeached with any prior 

offenses and "they can use ,certain things regarding your past that' are indicative of your 

character." The trirujudge further explained that;, if Robertson elected not to testify, "1 will again 

as I did in the guilt phase tell the jury they cannot consider that, discuss that or factor that into 

their deliberation ort 'the punishment to be imposed in any way whatsoever." Tr. pp. 3041, !. 22-:-

3042.1. 19. 

The following colloquy then occurred betWeen the trial judge and Robertson: 

THE COURT: Mr. Robertson, what is your decision? 

MR. ROBERTSON: r waive my right to testify at this time. 

(!),:~.·':i.· r '.' 

, '. ,.' . 

. .. 



-- , ..... 

THE COURT: You say,at this time, this is the time. 

MR. ROBERTSON: I waive my right to testify. 

Tr. p. 3042, 11. 20~25. 

Based upon the responses, the trial judge found that Robertson bad "freely, voluntarily, 

"'kno~ingly ~d intd1igently~ understood his right to te~ti:fy and his right·to remain silerlt," waives 

his right to teStify and exercised' his constitutional rightto remain silent." Tr.p: 3043, ri. 1-'6. 

. ' , 

BecaUseiliere was an on-the-tecord waiver of Robertson's right to testify in the 

sentencing phase, the Court ,frods that the current~egation could have been raised; if at all, at 
, ' 

.0 

trial rind on direct appeal. Cj State v. Rocheville, 310 S.C. 20, 24-25,425 S.E.2d 32~34-35 
..: 

(1993) (in capital cases' tried after State v. Torrence, 305 S.C. 45, 69, 4P6 S.E.2d 315, 328 

(1991» review of whether there waS' kriowing and voluntary waiver of right to testi..fy Js best 

resolveciin peR where record is silent:). Because the curreni' allegation co~ld have been,!aised . 

~t trial and on appe~, it is not an aPPropriate allegation for peR. See' S.C.·CodeAnn. §i7~27-

20(b) (1985); Drayton v. Evatt, 312 S.C. 4, 9,430 S.E.2d 517, 520 (1993) (issue that could have ' 

been raised at trial and on direCt appeal cam;,ot be asserted in peR application, absent a claim of 

ineffective assistance ofcouus,eI); Hyman v. State, 27& S.C. 501,299 S.E.2d 330 (1983) , 

Even viewing this allegation as orie of ineffective assistance of counsel, the Court finds 

that it lacks merit for. the reasons described: counsel made a reasonable strategic decisiqn that 

Robertson should not testify, and he agreed with that decision, albeit reluctantly, at the time of 

trial. Nor bas he met his blJIden of showing prejudice for the stated reasons. 

GROUND lO(a)(7} 
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Robertson contends that trial. counsel were ineffective for failing to a~equately present· 

evidence that he was adaptable to life in prison. 'Again, the Court fInds that he has failed to 

prove either prong necessary for reliefunderStrickland. 

The defense did not present any wi1nes~ who testified that Robertson was adaptable to 

life in prison. H?wever, .counsel established through Dr. Morton that Robertson~s bipolar 

disorder and Ritalin abuse - to. which all'of the defense experts greatly attributed the murders -

could be and were successfully treated in SCDC. Tr. pp. 2703-04. Indeed, it was Dr. Morton's 

opinion that Robertson had never been properly treated for hi.s Ritalin abuse or bipolar disorder 

until his incarceration. Tr. pp. 266:5-69; 2675-76. 

The defense also presented MichaeU. St~bbe, the sene recorcIs c:;ustodian. The,defense 
'.' . 

elicited :that Dr. Ed Bradley had diagnosed ~oberison on September 3,1996 as·havmga bipolar. . 

", ' 

manic-depressant disorder. Also, Dr. Bradley's comments indicated that :Robertson- was not 

. capable of vigorous physicaL activity. Another SCDC medical record (Defendant's' Ex. 17) 

reflected that, as of December 12, 1998, ~e was in a therapy group for treatment. The records 

further established that he was responding favorably to the treatment he was receiving. Tr. pp. 

2740-45. 

Mr. Hancock testified at the PCR hearing that the defense did not present a witnesS to 

testify to Robertson's adaptability to prison life, but counsel did establish that Robertson bad not 

misbehaved in prison since correctly diagnosed. Mr. Hancock further recalled that Robertson 

had several· infections, and Mr. Hancock believed his mental health evidence in mitigation was 

. strong. Mr. Boyd testified that the defense probably discussed the question of Robertson's 



adaptability to prison but he did not recall the discussions. He confmned that the defense did not 

present any expert testimony on this issue. 

The Court fmds that Robertson has failed to prove deficient performance. Skipper v .. 

South Carolina, 476 U.S. 1 (1976) (evidence of defendant's; food behavior in prison is 

admissible in mitigation of punishment as relevant to futtire adaptability), and the cases applying 

it simp'iy hold that a capital defendant may' present evidence ofms adaptability to .prison life in 

mitigation of his sentence. See, e.g., State v . . Tucker, 324 S.C. 115, 478 S.E,2d 260 (1996) 

(def~d8nl's future ' dangerousness and bis adaptability are relevant in the s~ntencing pha$e of a 

capital trial); State v. Matthews, 291 S.C. 33?,. 353 S.E.2d 444 (1986) (exclusion of expert 

opinion reJative to defendant·; s· ~daptability' to prisoil life constituted .reversible errpr U11der 

Skipper). HoWever, neither Skipper ·nor Strickland' require trial counsel to .present whatever 

evidence of adaptability cfJUllsel may fmd, in order: t!) provide constitutio.nally adeqliat~, 

representation. Se~ Drayt~n. 312 S.C. at 10-11. 430 S.E.2d at 521-22 (defendant failed to prove 

deficient performance or prejudice under Strickland·resulting from counsel's failure to present 

evidence of adaptability where counsel had infoIDlation of ''unfavorable psychiatric evaluations 

and poor discipljnary reports compiled during Drayton's confin,.ement as a juvenile in a detention 
•. 

facility as well as some accounts of misconduct during his prior incarceration as an adult."); 

Howard v. Moore, 131 F.3d 399 (4th Cir. 1997) (en banc) (rejecting ineffectiveness claim based 

upon failure to offer evidence of adaptability to prison and agreeing with the state peR court that 

inmate's past prison record presented a "'double[-]edge[d] sword' in that any further evidence of 

[inmate], s prior federal prison experience may have detrimentally highlighted his past criminal 

record"). See also Lusk v. Dugger, 8.90 F.2d 332,339 (lIth Cir. 1989) (defendant did not show 
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that he was prejudiced by trial cOW1sel's failure to present evidence of his adaptability to prison 

based upon record which included evidence that he committed the murder for which he was on 

trial while in ·prison);Commonwealth of Pennsylvania v. Wharton, 811 A2d 978, 988 (Pa. 

2002).29 

Further, counsel is not ineffeGtive for pursuing a reasonable trial strategy, even if that. 

strategy is pUrslfed to the exclusion ofanothet reasonable strategy. See Guerrero, 938·FJd at 

730; Cf Strickland, 466 U.S. at 690-91. Here, the Court does not find anythillg suspect in 

counsel's failure to present evidence of Robertson's adaptabiiity. The Court finds that the 

sentencing phase transcript supports Mr. Hancock's recollection o.fR~bertson;s prior .infractions. 

As part· of the State~s case in aggravation of punishment; it, presented ev:idence of 

Robelison's previous incarceratiori; and evidence of his misconduct while incarcerated on that 

occasion. For instance, while Robertson was iri.carcerated at the York County Detentioo Center 

in 1996, he submitted an inmate service telephone fOlID bearing his nani~ ('state's Ex. 200); Tr. 

pp.2120-23.30 Over an in camera objection.oiMr. Boyd (Tr. pp. 2123-24), the State presented 

Ms. Carole Sam, a Rock Hill resident. She identified the·telephone number on State's Ex. 200 as 

her telephone number. She also published State's Ex. 200. On that form, Robei"tsori listed 

. , 
Sam's Rock Hill phone number, and stated that "[r]elatives were in process of moving when I 

29 In Wharton, the Court rejected the appellant's claim that .his trial counsel was constitutionally 
obliged under Skipper to obtain and introduce - and, therefore, ineffective under Strickland for 
not presenting - evidence of his adaptability to prison occurring during the seven years between 
bisfirst and second penalty hearings: "Properly speaking, the issue before this Court is not 
whether appellant's prison adjustment was relevant mitigation e'lidence that the trial court erred 
in excluding [under Skipper) . . Instead, the issue is whether appellant's counSel was ineffective 
for failing to introduce' evidence oUhat adjustment as mitigation evidence to convince the jury 
that he had made a positive adjustment to prison." Wharton, 811 A.2d at 102; see also Keen v. 
State, 2006 WL 1540258 at *41 (Tenn. Cdm. App. June 5,2006). 
30 This exhibit was admitted over Mr; HarlCock's objection. 
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was incarcerated and had not yet received new phone number and have since written with New 

York phone number. These.relatives could be inf1uent~al in helping me make.bond." Tr. pp. 

Ms. Sam testified that the relatives listed on State's Exhibit 200 were the aunt and uuc1e. 

. . . 

~owever, she said 'that she was not Robertson's aunt, that she had the telephone number for 

twenty-three years, and thatRabertson's aunt and uncle had never lived with her. Tr. p. 2126 . 

. The Suite also ptesented Mr. Stobbe, SeDG's rec6rds clistodian. 31 Thf~ugh him, the State 

introduced evidence' that, between Robertson's admission on September 3, 1996· and his 

conditional release on Youthful Offen~er Act parole on' July 31, 1997, he had a December 15, 

1996 conviction for "damage, destroying property" (State's Ex~ 201); a' February 11, 1997 
, I ..... ". 

conviction for fighting without a weapo:q~(State's EX. 202); a Febnlary 11, 1997 conviction for 
. ~ . 

lying to an employee and damage, destroying property (State's Ex. 203); 'and a September 11, 
~ : 

1998 conviction for refusing or failing to obey (State's Ex. 204)~ Tr. pp" 2130-33; 21:4:1-43.32 
, 

','" ".,',:,.". ,-' 

31 The triai judge overruled Mr. Hancock's objection that the records concerning misconduct by 
RobeJison while irlcarcerated were' hearsay n.arratives. In response to an obje,*on that the 
mcidentdated October 3, 1996 was dismissed, the State .agreed to inquire only about infractions 
for which he was convicted. 'Tr. pp. 2127-30. " 
32 Mr. Hancock established' on cross-examination that the charge of fighting without a weapon, 
reflected in State's Ex. 202, was "a minor iri£raction;" and that no one actually saw a fight. . 
Rather, a: correctional officer apparently heard a loud noise and, upon going into the. dayroom' to 
investigate, saw Robertson getting up off of the floor with a small cut on bis cheek and swelling 
under his eye. There also was nothing iri the report that said he hit or beat or threatened anyone 
else. Tr; pp. 2133-35. 

Mr. Hancock's cross-examination also established that the charges in State's Exhibit 203 
included possession of contraband, which was cigarettes, and the damage to property charge 

.' resulted from, the fact Robertson tore a hole in his Jacket so that he could hide the cigarettes. 
Counsel ruso established that the incident docuinented by State's Ex. 201 resulted from 
Robertson breaking a window on a door by knocking too hard on the door. (The trial judge 
sustained the State's objection when counsel attempted to establish Robertson's motive for 
knocking on the door was to get assistance for another inmate). Tr. pp. 2136-43. 



.. 
. The S tate also· presented Scott Williams, from the South Carolina Department of 

Probation, Parole and Pardon Service. Mr. Williams supervised Robertson while he was on the 

YO.A. conditional r<?lease oil parole. Supervision began on July 31, 1997, and was supposed to 
,. . , 

have run until August 1,2002. However, the conditional parole was revoked on April 28, 1998, 

and Robertson Was adniitted to sebc. Tr~ pp. 2144-:49. Cross-examination by Mr.· Hancock. 

established that Robertson violated,. parole merely by changing his residence when he moved 

back-into his parents' home. This was onlY'discovered after he was chargedwith murder. Tr . 

. pp; 215~5L 

Further, at least some of the evidence presented in mitig~tion of pUIiishment' to support' 

the mental health defense is inconsistent with the idea that Robertson is adapta~le to prisOI1. . 
.' . . . 
: becaus~. this evidenre, - which deieilse experts attributed to his mental illness, his substance . 

. abuse andlbe 'a~sence of prope,r treatment for' either of these - showeG!:~that Robertson would 

challenge authority. E.g., Tr. pp. 2828;;;35.' 

Based upon the Court's oVvn experience in presiding over both capita] trials and.capital 

PCRs, it is the Court's conclusion that evidenc:e of adaptability to life in prison is, .not very. 

, .' 
valuable as evidence'in mitigation of punishment Regardless of whether it is effective evidence· 

in mitigation, however, based upon the presen{record, the Court cannot find that RobertSon's 

attorney~ were deficient for not presenting evidence of bis adaptability and instead, pursuing a 

much, stronger mental health case in mitigation. See Drayton, 12 S.C. at 10-11,430 S.E.2d at 

521-22; Wharton; 811 A.2d at 988-89 (fmding that counsel were not deficient and defendant 

failed to prove prejudice); Commonwealth v. Spatz, 896 A.2d 1191, 1235-36 (pa. 2006). 

54.~B1I' 
C····/'·· .. " 
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Alte~ativelY. the Court [mds that Robertson has failed to prove that he was prejudiced 

by trial counsel's failure to present evidence of his adaptability to prison life because he failed to 

present any evidence at the peR hearing which demonstrates that he is; in fact, adaptable to 

. prison life. To the contrary, Robertson admitted on cross-examination by the State atthe PCR . . 

hearing that he'had been convicted of several disciplinary infractions while on death row,3J and . 

he onIydisputed a charge of loan sharking. Therefore; the Court finds that the only evidence in 

the record is that he has not been 'able to adapUo incarceration, e~enthough houSed in the strict. 

confines of death row: 

Also, trial counsel did establish that much of the State's evidence of misconduct in prison 

involved relativelyininor offe~se"s_ [d. See also. Bell v. Staf(!, 879 S!l.2d 423, 444.{Miss_ 2004) . 

. (trial counsel not deficient for failing to present mitigating evidence regarding defendant's 

adaptatipn·to prison in sentencing phase of capItal murder trial;. where defend'ant failed to cite 
. . ,'. ' 

what evidence of goo;d behavior in prison should have been presented and how 'such evidence 

would have affected the outcome of his' sentencing proceeding); Crawford v. State, 867 So.2d 

196, 217:-18 (Miss- 2003); Cf McNeill v. Polk, 476 F.3d 206, 217 (4th Cir; 2007) (petitioner 

could .not prove prejudic'e resulting from counsel's presentation of evidence of an infraction he 
,;, .. 

committed while in prison, where petitioner did not present any admissible evidence iIi support 

of his position that he did not commit the' infraction, and the infraction was presented in the 

context of overwhelmingly positive testimony regarding McNeill's time in prison). 

33 For instance, he admitted that he had been found guilty of several charges of possession of 
contraband (including marijuana)' and or being under the influ~nce. The Court disallowed 
extrinsic evidence concerning his disciplinary history. . 



In light of, the evidence before. the jury (both in .aggravation and mitigation of 

, punishment), the Court finds that it is highly unlikely that the sentencing jury would have been 

swayed to impose a life sentence based upon Robertson'~ evidence of "adaptability." This is 

particularly true since the State did not argue Robertson's future dangerousness; See Tr. pp. 

J 125-72 and, instead; focu;ed upon whether the jury believed the defense's case in mitigati.Qn or 
.' ... '. 

,that Robertson was "the spoiled rich kid who could not wait to receive his inheritance.'~ . Tr. p. 

3134, '11. 4-14. Based on his failure of proof. he cannot prove a reasonable probability of a 

different result but for counsel's failvre to present evidence of his adaptability. See Drayton. 

See also Strf(;klafid, supra. $ee also Wilkinson v. Polk, _' F.3d-= 2007 WL 1051436 at ** 8 

,n.3 (4th Cir., AprilS, 2007) (Unpublished).34 

... '~. GROUND 10(a)(8) 

Robertson further alleges that trial counseL were ineffective because ,they failed to 

• i~peach bisco-defendant, Meredith Moon, with a statement that she allegedly made, i~ which 

she agreed to "keep quiet"-about the murders in exchange for $50,000.00.35 The Court finds that 

~obertson ~as failed to establish deficient perfonnance or prejudice under Strickland. supra. 

First, the Court finds that there is no credible evidence that Moon ever made such a 

statement. There was absolutely no evidence this 'statement was ever made to' a :member of law 

~ ' . 

. 34 In connection with.this allegation, the Court would note that the South Carolina Supreme 
, Court has recently cautioned both the prosecution and the defense bar about the presentation of 
evidence concerning prison confmement unrelated to the specific defendant. See State v. ' 
Burkhart. _' 'S.C. ~ 640 S.E.2d 450 (2007); State v. Bowman, 366 S.C. 495, 623 S,E.2d 378 
(2005). . ' 

In light of these cases, it is clear that any evidence of adaptability must be strictly confined 
to evidence pertairiing to the specific defendant, as to prison condition, generally. Again, the 
only evidence presented at peR was that Rob~rtson is not adaptable to confinememt. 
35 The trial transcript reflects that !vIr. Hancock cross-examined' Moon in the guilt phase. Of 
Robertson's trial. Yr. pp. 1618-39; 1644-46. 

/wr '0U , 
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enforcement or that counsel should have learned of the statement after a reasonable investigation. 

Also, Robertson did not present a taped, handwritten or typed copy of this al~vged statement. 

The oilly evidence that such a statement exists comes fr?m Robertson, and the Court finds that 

his testimony is not credible. 

The Court, further· fInds that Robertson has not proved· anypreju~ce resi.Il~ing:from 

counsel's failure to impeach Moon with the alleged statement. First, while cta,53-examination of 

Moon about this alleged statement would have provided some additional impeflchrMnt of her 

testimony,36the statement would have further strengthened the State's case inaggravati~n of 

pUnishment.' Second, Robertson did not present Moon as a witness at the peR hearing . ... 
Therefore, the Court finds that there is no indication of how she would respond if asked whe~er 

. . 
she, in fact, made the statement.attributed to her by-Robertson. :mtbe absence o~ any evidence as .' . 

to how sl:J.e would; testify, the Court fmds that· RobertsoIl has· failed to prove a reasonabl~ . 
'tl 

probability of a different result, but for tri.al counsel's failure to ~mpeach her'~th the allege,d 
.< 

statement. See Glover, 318 S.C. 496, 458 S.E.2d 538 (1995); Beaver, 93 F.3d ,1186 (4th Cir. 

1996). 

GROUND 10(a)(9), 

Robertson has specifically waived his contention that counsel were ineffective for failing' 

to move for dismissal of a petit juror based upon cotnments made by the juror. The .Court finds 

that he has freely and voluntarily made a knowing and intelligent decision to abandon:this 

allegation. 

36 Robertson has not alleged counsel's cross-examination was otherwise deficient; and .the Court 
does not find any deficiency, Further, counsel did impeach Moon within the permissible 
parameters of ethical representation, givf:':n Robertson's statement to counsel admitting thathe 
murdered his parents and telling counsel why he did so. 



i ... ' .. '~ 

GROUND lO(a)(10) " 

Next, Robertson contends that trial' counsel were ineffective for failing to~ adequately and 

properly advise h:im before he was evaluated by the State's psychologist, Dr .. Geoffrey McKee. . ' , 

" 
The Court, again, finds that he has failed to prove any deficiency in counsel's perform8n~e or, 

more fmportantIy, any resultingprejudice. I ••. ~ , 

" . 

At a'Septem~er 25, 1998, motions 'hearing, the State not~that the'defense had. not yet. 

provicled notice of whether it would rely on either i~sanity or G~MI as a defense. 37, Robertson's 

counsel argued that the State's request was "somewhat premature" because thedefe:nse had not 

yet deteQDined whether it was going to rely upon either defense. . Counsel stated' that a 

neuropsychologist had examined Robertson on the previous day and that there WM. a defense '., " 

, , ' 

psychiatrist who had to revi~w the records before, they c.ould ,make this detemrination. ,Tt. pp. 

-67-72. ' ", .... - ,. .. 

The State. then argued that the purpose;of requiring ,notice. of an insanity defense, was to 
, " . ' . ' . ' 

allow the State to prepare and respond to it.: Because. of the,amount of ment~ hea!th,~cords 
" ' '. • I, :. 

involved in the cas~, the State asked the trial judge to d~terrnine, if Robertson 'J1,eeded_ to be . . . . ", , 

evaluated.38 In response to the trial judge's inquiry, counsel 'indicated that he could detennine, 
',' " ! 

" ," 

37 The State had filed a motion requesting Dotice of insanity or GBM! on July S, 1998. Tr. p. 69. 
It had prev:iously indicated at a September 22; 1998 motions hearing that it intended to ask the ' 
trial judge to consider a courl..:ordered competency evaluation. Tr, p. 5? ',' 
38 The State exp~ained that Robertson had "intermittently" seen a psychiatrist between 1993 and 
1997; he had been involuntarily committed to the WilHam S. HaUPsychiatric Institute in 1995; 
and other witnesses said that Robertson had previously boasted of being, able to malinger and 
convince psychiatrists oftheitfmdings. Tr. pp. 74-76~' 

, 58f}if'. / t, .{ 
\ ..... ' 
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whether GBMI or insanity were atissue by November 1, 1998. The trial judge deferred ruling 

, .' , 39 
until then. Tr. pp; 74-77. 

The issue was revisited at a November 20, 1998 hearing, wherein the State argued its 

November' 19, 1998 motion' to request an independent psychiatric and/or psychological 

evaluation for purposed of determinin,g'Robertson's mental condition.
4o

, Defense counsel argued 

'0, that counsel had not received ten-days notice of the State's motion and stated that~ompetency 
, ' 

was not yet at issue. The tiicl judge gave Robertson ten d~ys within which, to respond, 11/20 Tr~' 

pp. 24-25, and counsel responded on November 30; 1998. ~ 

~,: The trial judge heard further arguments on tile issue at a December 4 motionS' hearing.' 

Counsel cQDcededtnat S~C. Coqe Ann. §-44-23'-4IO (Supp: 1998) allowed the ~ial'courttoorder 
, . 

an evaluation but only upon :a showing that was not met in this case, since Robertson' had not 

'. asserted' a mental-health defense or" asserted that he was mcompetent'to'stand tI:ial. 'Counsel 

,argued: that this waS a fishing expedition to detennine' Robertso.Q."s mental state; and that if any' 
" 

such infonrlation' 'came' in ciuring ,the, sentencing phase, it would: violate his fifth Amendment 

privilege against self-incriinination. Also, counsel ,argiied. that he State's experts could perform a 

competency evaluation within ten minutes. Tr. pp. 103-05. ' 
" 

39 The issue was again raised by the State at a November 2, 1998 motions hearing, but the trial 
judge did not rule because he felt there must be a showing first. Tr. pp. 86-87. 
40 The State argued that the defense had not yet disclosed any reports by its experts and that 
underSiatev. Sloan, 278 S.C. 435, 298 S.E.2d 92 (1982), Robertson had a right to refuse to 
submit to an evaluation. However, he would waive his right to present experts concerning his 
mental status if he did so because he could not interject a mental health issue and prevent the 
St~te from either confirming or rebutting his evidence. Further, the State asserted thatit would 
take time to have an evaluation done and for the State to adequately review it, Also, it would be 
impractical to allow the evaluation to take place during the course of the trial when Robertson 
finally introduced his mental health evidence, Finally, the State claimed that the matter was one 
offairrtess and the State's opportunity to prepare. 11120 Tr. pp. 4-5; pp. 21-23. 

" 

.~'. 



" 

. 
, ; 

The State asserted that § 44:-23~420 recognizes the inherent power of the trial court to 

order a competency or insanity eva:1uation,41 Further,theo'nlywayfor the ,State to effectively 

cross-examine the defense experts on mental health issues w.as to, require anevaiuation on 

competen~y, McNaughten and' GBMJ. The State disputed the claim there, had not been a 

showing that required an ev'aluation, noting Robertson's prior involuntary c~mmitment. Also, 

the State maintained that a "chain of evaluations", by his experts had taken place and, that mental 
. . .~ . 

health issues were' present. Aga.iE., the State argued thatanevaluauon was n~c~sary as a matter 

of justice, ~nd so, that the case could progress in a timely fashion, while protecting' bolli 

Robertson's and the State's rights. Tr. pp. 105~1O. 

, Defense counsel again asserted that the State IS illOnOn was prematu:re ~ecause he had not 

yet receiv~d the reports, frorii his experts; He noted that mental h~aith issues may a,rise in the 
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sentencing phase but not in the guilt phase, and a~serted Fifth Amendment problems, witll' a. , to-
:". 

court-ordered e,valuation. The trial judge observed that Rpbertson's response during the 

interView could ,be prohibited. However, he took the matter under advisem~nt and sa~d he would 

issue a written order. - Tr. pp. 110-115; p.120. , ' 

The trial Judge initially denied the State's request in an Order fil~~ on D'ecember 18, 

1998. However, he entertained the State's motion to reconsider his previous ruling at a: hearing 

on February 12, 1999. The State argued that Robertson had indicated he would potentially use at 

least three expert~ who had evaluated him, including Dr. Pincus, Dr. Evans and Ms. Cascio (who" 

had prep~ed a psycho-social history). The State stated that it had yet to receive copies of reports 

from any of these experts, and it again noted that at the time of the previous involuntary 

41 Again, the State recognized that' Robertson could refuse to cooperate in the evaluation but 
under Sloan would be barred from presenting expert testimony in mental health issues. ' 
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commitment in August 1995, Robertson was diagnosed as having bipolar disorder; manic; the 

potential for acting out; and depression. The State requested an evaluation, so that it could either 
. . 

confirm or rebut what. the defense may 'present at trial, and asserted that it was logistically 
. . 

impractical to keep a jury sequestered and have an. evaluation during the course of a trial. The 
. . . . 

State also- 'presented a copy' of a psychiatric report (introduced·as Coures Exhibit 1 at the 

hearing) and asserted that this exhibit. alone warranted ,a court ordered evaluation; 2/12/99 Tr. 

pp. 8-15: triai counsel,' once again, opposed the State's motion.to reconsid.er and asserted that 

• • I • 

ail evaluation would violate Robertson's Fifth Amendment privilege against self-incriinination. 

The trial judge agreed to take the matter under advisement. 2112/99 Tr. pp. 14-16. Both parti~s 

then briefed the issue. 

On February 11. 1999, the trial judge 'filed all'Order for Evaluation as to Competency and 

, . 

Criminal Responsibility, in which he reconsidered the previoU$ Order arid ordered Robertson to 

subfuit to an independent psychiatric exinniIiatibn relating to ~is mental capacity by examiners -

designated by the State. See State v. Locklair, 341 S.C. 352, 364, 535 S.E.2d 420, 426 (2000) 

(rejecting defendant's argument the trial judge abridged his Fifth Amendment rights by ordering 

him to submit to a psychiatric' examination where he did not assert ~ insanity defense and .. did 

not give notice that he would plead GBMI and holding that ('[t]he trial judge in this case has the 

inherent, discretionary authority t6 order an independent psychiatric evaluation of Locklair if he 

'. . . 

believed Locklair was not fit to stand trial or' if he believed that Locklair's mental competency 

would be an issue at trial. The mental competency of the defendant t6 stand trial is a baseline 

inquiry by the court. In order to protect the legal process and preserve the integrity of the trial, a 

trial judge has the authority'to order a psychiatric evaluation of the defendant when his or. her 



. '. . 

competency u1ay be'in question"). J~dge Hayes based his decision upon his review of records 

relating to the involuntary commitment to the Hall Institute in 1995, as well astrial counsel's 

representation tl1at the defense may present testimony 'relevant fo Robertson':smental status 

through Dr. Pincus, Dr. Evans and Ms. Cascio, in either the guilt or penalty phase of the trial. 42 

. Judge Hayes further found that fundamenthI fairness dictated that· the State be allowed the 
.' 

opportunity to verifY or rebut evidence presented by defense experts regarding Robertson's 

mental statUS; thalm adequate r~buttal could not be made without ipdependent examination; and 

tha~: an indepe~dent psychi?tricexamination under these circumstances "is a distinct aid in the 
. . 

detenrunation and the ~dministration of justice in order to confirm a claim of mental illness, 
.'. - .... 

discover fraudulen( clainis or to rebut psychiatric testllno~y which ca.n;.only reasonably, be 

accomplished by the presentation of experttestiniony." 

The mal judge further' ordered that any rep~rt' from the evaIuation be made to the State . 

and the trial court within five days of the completion of ¢.e exainination and that It sHould 

contain a diagJ10sis of Robertsort's mental condition, as well as cIinical.findll:1gs bearing oli the 

issues of (1) whether Robertson was competent to stand trial; (2) whether Robertson was 

criminally responsible at the time of the offense under McNaughten; and (3) whether or not 
'';' .. 

Robertson was GBM! at the time of the offense. The trial judge further ordered that neither the 

results of the examinations nor any communications by Robertson during the evaluation should 

be admissible in any criminal proceedings against him unless the defense first interjected his 

mental status as an issue in either the guilt or sentencing phases of the trial or the evidence was 

necessary to.rebut testimony or evidence offered by Robertson. Finally, the, trial judge's order 

42 However, he observed that Robertson had asserted that he did not intend to presentGBMI or 
insanity "at this time." . 
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stated that "[n]othing in this Order shall be construed to abridg~ the defendant's Fifth 

Amendment right to remain silent." 

Dr .. Geoffrey McKee, a forensic psychologist, thereafter ex.amined Robertson ~ursuant to 

this Order and later testified - in response to Robertson's mental health witness - as a reply 

witness in the sentencing phase of the trial. Tr. pp. 3059-72"; 3079-83. 

Before Dr. McKee'S testimony, Mr. Boyd unsuccessfully renewed his objection in 

camera, and the trial judge· held an in camera hearin~ to determine the admissibility of any· 

statements Robertson made to Dr. McKee during the evaluation. n. pp. 3044-55. The triaL 

judge found that the statements made by him were admissible. The trial judge further fo.und that 

Robertsonhad been advised of his rights under the Fifth and Sixth Amend¥1ents and a,dvised as a 

constitutional safeguard provided by Miranda v. Arizona, 384 U.S. 436 (1966). The trial judge. 

also fOUIid that, before the interview took place, co:unsel had represented Robertson for some 

time; and that counsel was aware of the interview and its pO.tential use at trial. He further found 
.'. 

that Robertson was aware of his right to remain silent as well as his other .Mirandarights but 

intelligently waived those rights. Therefore, the trialjudge found that the evidence could be 

presented in rebuttal. Tr. pp. 3055-57. 

, ' 

Dr. McKee testified that he reviewed witness statements, incident reports, statements by 

people who were in or around the scene at the time of the murders, medical reports and medical 

records before he saw Robertson. Specifically, he reviewed Robertson's medical records from 

his pediatrician, a psychiatrist that Robertson had seen, the records from the 1995 commitment to 

Hall Institute and records of medical and psychiatric treatment while Robertson was incal-cerated 

for the present cljmes. He then saw Robertson for a clinical interview and administered a 



psychological test on March 5, 1999. ' He later saw Robertson for a four hour interview and 

administered three 9ther psychological tests. Tr. pp. 3059-63. 

Dr. McKee' advised Robertson of his Mirarzda rights before they began the interviews; 

and it was Dr. McKee'g opinion that he understood his rights. Dr. McKee, testified that 

Robertson did suffer from bipolar disorder; m.iliic, but without psychotio features.43 AlS.b~ the 

bipolar disorder was in· full remission at the tiInes lie interviewed Robertson. Likewise, 

Ro bertson also suffered from· alcohol dependence, which was also in, remission. Robertson 

relayed a history of marijuana and amphetamme (specific Ritalin) abuse prior torus arreSt for the, , 

murders and had a history of poly-substanc~' intoxication, in.cluding cocaine; LSD, Xanax and 
. " 

inhalants. He rusa had a history of ADHD. Also, it waS Dr. McKee's.,opinion that Robertson, 
, '.' . 

had features ofborderlme antisocialper~onality tra,its. Tr. pp, 3062-64. 

Dr. McKee testified that there' is ~o difference between a psychosis 'resulting fro~'l a,' 

severe mental illness, such as schizophrenia or bipolar dis.order, and <tdJug induced psychosis. 

Both types of psychoses are similar· in that "there's a. presence of delusions andlor 

hallucinations." Howevet, he testified that RobertSon was not experiencing a psychotic episode 

at the time of the crimes on November 25, 1997. Robertson did' have bipolar dlsordet during this 
", ' 

time, but Dr. McKee testified that Robertson was not experiencing the symptoms of his bipolar 

di,sorder at the time he committed the offenses. Dr. McKee testified that the facts relayed to him' 

4~ Dr. McKee. explained that psychoses is the presence, of symptoms, of delusions (fixed faI'se 
beliefs); and hallucinations (false sensory experiences). Tr. pp. 3065:"66. 
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by Robertson were virtually identical to those in the note!>" of Robertson's social worker, Ms. 

Casci~. Tr. pp. 3066~67.44 

Dr. McKee further' testified that Robertson knew right from, wrong at the time of the 

crimes. Dr. McKee based this conClusion upon evidence tbat Robertson put socks over his hands . 

before the cdm'es in order to cover his fingerprints; he took the phone off the hook in his 

.. mother's' bedroom before attacking her; he waited until his father W8$ in the shower before 

attacking his mother; during the attack on his mother, he went and checked to see if his father 

was still in the shower on two separate occasions; he· waited outside his father's bathroom door 

with a bottle of Tilex and with a hammer to use it when hisfathet came out of the shower; and he 
p', • 

sprayed his father with Tilex before hitting him with the hammer. Also, after the incident, . '. . 

Robertson told Moop. to put the bloody clothes, socks, the bat an~ the knife in.' a bag; he 
, .' . . 

shower~ for approximateiy twenty-five rrrinutes to remove blood from his person; he checked to 

see whether his neck was scraped because. of his concer:n there might' have been· blood if his 

father scraped his neck;. and he decided to' use bis father's credit card rather than writing checks 

bec~use he.was worried that he and Moon might be observed on b~ cam~ras. Following the 

. . 
offeU$e Robertson poked a hole in the glass on the door in an effort to make the incident appear 

as if it were a robbery; he took the bag of clothes, bat and knife with. him; he placed his bag in 

the trunk of the car arid disposed of it in a dumpster in Maryland; and, once on the road, he called ' 

back to lUs house and got the answering machine. This indicated to Robertson that someone had 

placed the phone back on the hook, and that made l:i.i:rn anxious. Each of these actions in Dr. 

44 Trial counsel withdrew a previous objection when it b~came clear that the information related 
by Dr. McKee - although consistent with Robertson told Ms. Cascio - came from his own notes. 
Tr. pp. 3073-75. 

" 
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McKee's estimation indicated that Robertson could distinguish right from wrong. Yr. pp. 3067-

Dr. McKee testified that Ropertson had the capacity to confonD: his conduct to the 

requirements of the law because these same actions showed that Robertson, could control any 

. . .' . 

impulse, as did evidence that Robertson discussed his.plan with Moon; h~ obtained two knives, a 

hammer~a baseball bat and.Tilex before the crimes. Also,. f<?llowing the attack on his father but ' 

before using a baseball baton him, Robertson had gone and checked to see if his mother was still 

alive; and after, his ~sault of his fa¢.er~, he twLce returned to assault his father after hearing his 

father breathing. Again, his conduct after the inci~ents reflected a capacity to conform his 

conduct to the requirements of the law. Tr. pp. 3071-72. 

Finally, Dr. McKee stated "And then at- arrest [he had) enough control to not make a 
.• :.. ',' .•. .... 'f 

statemen( during his interrogation." ,At that point, Mr. Boyd objected,' and" during an in camera, . ' . . 

hearing, moved for a mi~al, The trial judge denied the ?Jlotion for a'mistrial but agreed to give 

a curative instruction~ Tr. pp. 3072~75, which he subsequently gave to the jury. The trial judge 

instructed jurors that Robertson "had an absolute constitutional right to' remain silent; and the 
.. ,., 

. , 

4l ~I!.,ny alleged impropriety of Dr. McKee's testimony about the infonnation he received from 
Robertson 1lllder Hudgins v. JV/oore, 337 S.C. 333,524 S.E.2d 105 (1999), is not properly before 
this Court because the trial judge overruled trial counsel's objection, and ruled that the 
statements made by Robertson were admissible. See Tr. pp. 3044-57. Thus, the question of his 
ruling could have been raised on direct appeal and is barred in peR. See § 17-27 -20(b); DraytC!n, 
312 SC at 9, 430 SE2d at 520 (issue that could have been raised at trial arid on direct appeal 
cannot be asserted in peR application, absent a claim of ineffective assistance of counsel). 
Alternatively, the Court fmds tqat there was no vio'lation of Hudgins. ' 

" /' . ,,::, . C)6@','~I.,. ' 
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exercise of that right cannot- and must not be used against him in any fashion whatsoever. So, 

disregard [Dr. McKee's] statement." Tr: p. 3078, 11. 13-22.46 

Robertson· testified at the PCR hesrringthat. his attorneys. met with hini before the 

evaluation by Dr. McKee. They advised him that he should nieet with Dr. McKee and talk with 

him. Otherwise, they would not have a defense. Robertson later spoke to Dr. McKe·e . 

. As to Robertson's claim that counsel should have advised' him not to discuss the faCts of 

the case. with Dr. McKe~; the Court finds that the credible evidence. presented before it is that 

trial counsel made a strategic decision to present a mental health defense and eventually 

presented extensive evidence. concerillJ;J.g the mental health history of Robertson and his faniily. 

Moreover, Robertson· agreed with this decision to present such a defe~~e.· TheCouif further 
. '.. .... 

findS tha,t coUnsel n).et witli Robertson an.d' explained that the State had the right to have him 
''',: 

" evf).luatedif the defens~ wi$hed to present evidence of his ment~ health in mitigation. see Sloan, 
~ : ... 

" 

278 S.C. 435,298 S.E.2d 92. and tha.t Robertson consen!ed to the evalUation by Dr. McKee.· 

Also~the Court finds that Robertson was well aware; of his right to remain silent. Apart 

from evidence concerning the advi~ that counsel gave him, the transcript clearly reflects that Dr. 

McKee advised him of his Miranda rights, including his right to remaro silent, before Dr. McKee 

evaluated him. However, Robertson nevertheless voluntarily discUssed the facts of the crimes 

. . . 

with Dr. McKee~ Also, his statements to Dr. McKee were consistent with Ms. Cascio's notes of 

her conversations ,lVith Robertson. Therefore, the Court finds that Robertson failed to prove 

either deficien.t performance with respect to the advice given by counsel·. or any resulting· 

prejudice. 

4~. On appeal, Robertson initially. raised the failure to grant a mistrial as his second Issue. 
However, he voluntarily abandoned his direct appeal. 

r:{m· .i
J
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Robertson further contends that, foHowing their. advice tb him, counsel should have done 

more to ensure that Ro beman did not discuss the facts of the case with Dr. Mc~,ee. TIle COlirt, 

however, rejects ,this 'argument as well. COUnsd could not hav~ been deficient in this regard 
, ' 

because the trial judge's Order authorizingthe evaluation by Dr. McKee did not pennit counsel 

to be present during the evaluation., Here, counsel did all that they could when they gave their 

advice to Robertson oefore Dr.: McKee's evaluation. Further; the Court finds that there is no 

probability of a' different result but for counsel's alleged errOT, since' Dr; McI(ee also 

administered Miranda warnings to Robertson before speli.kihg to him. Robertsoh was, therefore, 

aware of his right to remain silent but knowingly, intelligently and voluntarily waived hand' 

discussed thefact~ surrounding the murders with Dr. McKee.47 

" Moreover, wbjle Dr. "McKee's 'testimony waSc1early relevant to rebutting Robertson's 

case in 'mitigation, Dr. McKee was limited to giving his opinion that .Robertson was· neither 

insane nor GBlv!I at the'time of the murders; that he w~ not psychotic atthetime; and giVing'the 

reaSons ,for these opinions. Dr. McKee was not pe~itted to answer the State's questions 

cOilcerning whether Robertson's behavior was consi~nt with a layman's understanding'of 

"psychopath." Tr. pp. 3075-78. 

Also, 'the defense experts did not dispute that Robertson w~ not GBMI. Thus, the trial 

judge's ruling in this regard was consistent with Sloan and State v. Locklair, 341, S.C. 352, 363-

65, 535 SE2d 420, 426-27 (2000). Finally, the Court finds tbatthe' statements attributed to 

47 Because the trial judge ruled that Dr. McKee could testifY concerning the statements 
Robertson made to him in answeririg questions related to Robertson's mental health status at the 

,time of the murders, the propriety of his ruling is not properly before this Court. Rather, it co.u1d 
have been challenged on direct appeal, but for Robertson.isdecision to abandon bis appeal. 

, , 

6~)\q 
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Robertson by Dr. McKee were cumulative of the testimony of Ms. Cascio. ·See Tr. pp. 3010-31. 

Therefore, Robertson has failed to prove prejudice under Strickland. 

GROUND IO(a)(l1) 

Robertson further contends that counsel were ineffective because they did not introduce 

. sufficient evidence of the mental health history of the Robertson fam:ily .. The Cow:t. finds that.· '. 

this claini is, without merit, and that Rbbeltson has not met his burde1.1 of proving either prong for 

relief un¢!er Slrickland. 

It was dear from reviewing the trial transcript that.~ch of the defense's mental health 
. . 

experts -:-- Drs. Piric~s, Evans and Morton ~ relied upon the various records they received. Also, 

none of these experts testified that he had an insufficient amount o~ infbrm(:l.tion to reach his 

opinion as.to Robe;rtson's mentp.!'ilm.ess and drug and alcohol abuse. 

Further, counsel presented Skip Meyer as,a defense witness. Yr. pp. 2750-2817. Mr. 

Meyer testiiied about his counsellng of Robertson arid his parents: 'Mr. Meyer testified that the 

most of his counseling "was done in connections with [Robertson]." Tr. p. 2753, n. 8-11. He 

thereafter testified at length conceming his counseling of Robertson aIld hls.family. While most 

. of his testimony centered on therapy sessions with Robertson and Terry Robert,son and their 

mental health issues, he did testify about several sessions that U;v~lved Earl Robertson, Sr. See 

Tr. pp. 2759':65. , " 

Among the matters covered by the defense in Meyer's testimony, he testified: 

o Robertson's dislike of his father because hlsfather was verbally abusive towards 
him; 

.. Robertson's report that Earl, Sr.'s parents were planning to reduce the amount of 
their estates that. they wouid leave to him and increase the amount that they will 
leave to Robertson and Chip; 

," 



.. 

• Robertson's manic behavior and the effects of it on his parents; 

• The disagreement between Robertson.'s parents on how lenient to be with him; 

• Mental health problems TerrY had, which first surfaced in childhood, and Meyer's 
suspicion that she may have been sexualJy abused; 

• Robertson's efforts to maintain erilployment, as well as the effe~ts of his manic 
statues on his work (principally, this' resulted in his working exceptionally long 
hours at a time and havingiIDpaired judgment of what he could do bec.ause onus 
extremdy positive self concept); . 

• Tliat conflicts within: the f~ly se~med to arise, when Robertson and Chip got 
. together;' , 

• Earl, Sr.'s:fiusti-ationswith his children's irresPons~ble behavi'or; '. 

Earl's worry'tJiat the family was falling apart and the flllanciril and psychologic;tl 
cost ofhls childien's be4a,vior on hiin !lid Terry; 

~:: .: ... 

• ' The anger, embarrassment, shame and humiliation be felt as the result of bis 
children's behavior;' 

• Earl's fee1i4g that his' life had been ruib.ed by. Robertson; 

• Terry's depression resulting from her belief that "she ~as bad children;'" 
,. 

o The movement of the Robertson family to Michigan,..caIuomia and back to South 
Carolin.it; 

• Terry's statement that the children overwhelm her, and her fear and guilt of not 
being able to say "no" to the:p1; . 

• . Various problems between R,obertson's parents stemming from their relationship 
as husband and wife - including a horrible fight(s) (which Meyer thought was 
isolated); . 

• Suicidal thoughts and superficial suicide "attempts" by Terry; 

'~. Violent behavior of Earl, Sr. toward Chip ,,"hen the family was on a vacation; 

• Obsessive-compulsive behavior and depression by Terry; and 
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• That Terry had been diagnosed as bipolar - and at times had described visual 
hallucinations (which may have b~en caused by medications thClt she had been 
taking) . 

. Tr. pp. 2753-89. 

Further, Mr. Meyer described Terry as a "very depressed person." 1b.:is resulted from her 

. having very strict parents, her mother's illness, conflicts in the home, the father not beilig 

emotionally. available, being an only child; and the pressure of the lifestyle she' ~d Earl had 

' . 

. lived. Mr. Meyer described Earl as, a good person, that was troubled by "[w]hat was going on . 

with his family." Yr. pp. 2789-90: Finally, trial counsel introduced a copy of Mr. Meyer's notes 

as' Defendant's Ex. 18. See Tr.pp. 2806-07.48 

. Ms. Cascio testified as'the last expert called by the defen~e. Ms. Cascio gave a detailed 

sodal.history assessment of Robertson. Tr. pp. 3852-3031.. To 'do the assessment, she "looked· 

at m~djcal and. psychological records from all members of the family." Also, Ms. Cascio . 
interviewed Robertson, and she "examined Eail Robertson's work documents; some of 

[Robertson's] incarceration documents; personal Iiotebooks of Terry Robertson. And I also 

conducted about 13. interviews with people from a variety of ar~as in [Robertsoq.'ll] life." Tr. p. 

2857. 

Ms. Cascio testified that she "found th~t Jimmy came from a very chaotic hom~" and 

there "were a variety of things going on. For example, physical 'abuse and emotional abuse. And 

there is defmitely mental illness throughout the family." Tr. p. 2858, 11. 4-8. Ms. Cascio then 

gave a detailed history of each member of the family. Ms. Cascio described the various 

48 The Sta,te's cross-examination of Mr. Meyer also elicited further evidence of his counseling of 
Earl, Sr., and problems Earl, Sr., had with his sons. Tr. pp. 2797-99. 

~
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problems that Terry had within her family as a child, including conflict wither mother, Terry's 

emotional and psychological problems, and Cascio. testified that "a variety Df indicators ... 

suggest that Terry was sexually abused as a child." Much of Ms. Cascio's testimony concerning 

Teriy'S childhood was corroborated, in her opiriion, by. excerpts of Skip Meyer's notes. 

Defendant's Exs. 21-22; Defendant'sEx.28;T~. pp.'2858-6'S; 2882-84. 

With respect to Earl, Sr., Ms. Cascio testified that he was very bright but'ambitious and 

"very confrontational.'l She also testified that; in 1989, Spring. Industries decided that he ''was 

notIeadership: material." Also, many.people to whom she spoke described him as '~pushy: and 

kind of doP1ineering". Ti. pp. 2865-6'7: 

,Ms. Cascio indicated that Robe$on's 'gra:ildmotherd~scribed him as "a very happy' 

outgoing ~bild.although he· did have some delayed development." In particular, he was "slow to 

talk." Sl1e indicated that «there seemed to bepoo! attachment between Jimmy -and his parents .. , 

[a1t a very young age." Ms. Cascio explained th~t children wlio are unable to fomi. emotional 
. ' 

artac~ents "have a lot of problems later on in life." Usually, they have ·"difficulty forniing 

relationships because they juSt don't have a basis ,for it:" Also, they "tend to be mistrustful" of -
. t' 

others. They likewise tend to be Eil1gry and aggressive and aft~r have self-control problems. Yr. 

pp. 2~67-69. 

Ms. Cascio testiiied that Robertson began banging his head when he was one or two 

years old, and she explained that this was "often a sign of poor attachnient." TT. p. 2869:49 Ms. 
'. , 

Cascio further testified that "there is a very' strong association between maternal depression," 

such as that experienced by Terry, and a child's poor attachment because depressed mothers tend ' 

49 In her opinion, this is, usually seen in children who are raised in. institutional settings and 
orphanages. 
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to be less responsive to the child's needs and more involved with their own problems. Depressed 

mothers also do not spend as much time with a child; they use "more negative: language," are 

more hostile, more irritable, and are more harsh or arbitrary in their discipline. Ch.i.ldren, 

however, need consistency. Tr. pp. 2869-73.' 

Ms. Cascio further testified that, she "found indications of physical abuse" with 

,Robertson. These included scars on his back and buttockS which he did not have a memory of 

receiving. ,Also" "both children confumed, that they ~ere routinely beateri with a belt several 

times, a week when they were ~'pre-school arid [in] grade school." Further, Roberts~m said that ' 

Earl, Sr"wouJd often beat him with a belt'to make him stop banging his head. She Ifrevvise 
.~ , , 

<-

relayed other incidents in which Earl; Sr., was physically 'abqse to Robertson and Cmp. One 

incident with Chip was documented in Skip Meyer's notes, which was introduced as Defendant's 

Ex. 23. RobertSon's pediatric-records from 1988 reflected that he was seen beeause he had beeri 

hit with a fist Tr. pp. 2873-76. 

Again, the multiple physical ahuses. combined with psychological abuse, tend 'to creatci . 

"negative ·outcomes' for the children." Through Ms. Cascio's testimony 'and the extracts from 

Mr. Meyer's notes, the defense established that: (1) Terry was afraid of BarI's temper and did not 

feel like she had done enough to protect her sons; (2) there was a great deal of psychological 

abuse in thehome;5o (3) the sons may have "vitnessed domestic violence by Terry attacking Earl; 

(4) there was evidence that Chip hit women;. (5) Robertson had problems with his memory, 

, , , 

which can be an indicator of traunia; and (6) «everyone in the family had a history of mental 

50 This abuseinduded degradation and name calling; Terry telling Robertson that she wished he 
had never been bom;and verbal abuse by Terry of both sons. 
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illness."Sl Tr. pp. 2876-81. See also Defendant's Ex. 24~ Allofthese factors "set the stage for 

something to go wrong iri'adolescence.1' Tr. p. 2885, II. 10-16. 

Likewise, counsel introduced three charts (Defendant's Exs. 25-27), which reflected 

psychiatric visits by the victims. These charts showed,that Terry was seen in therapy roughly 
, ' , 

170 times between 1995 and 1997, with a variety 6f problems, including hallucinations; self-

mutilation, obsessive-compulsive disorder and suicide attempts. Tr. pp. 2881-86 . 
. ' 

In addition to Robertson's problems that she had previously" discussed, Ms. Cascio 

testified that Robertsori "was often an outcast in school." Othe~ students teased him and did not 

quickly accept him. ' By the ,ninth grade, he was suicidal. He started using illegal drugs while he 

was at Georgia Tech University and was "very suicidal" at ):hattime as well. He also started 

engaging in.behavior that-was consistent with marna., such as spendllg large'sums of money and 

gamblirig.' Ms. Cascio also discussed Dr. McMeekin's 1994 diagnosis that he was depressed and 
',. 

his involUntary commitment to William S. Hall? following the 1995 D.U.r. At that time, he was 

" U 

diagnosed as bipolar, alcohol dependent and "having mental illness With severe family strite. 

Also, he did-hot have many friends.' Ms. Cascio testified that "all of these :factors [discusse'd by 

her], I believe, led him to start relying more heavily UpOl1 drugswhi~h then in tum led to what 

happened later on." Tr. pp. 2886-88. She later explained ~n cross~examination that, in liglit of 

the various factors she fOWld in Robertson's life, "he might have felt (at the time of the murders] 

that [violence] was [his only altemative)" See Tr: pp. 2949-52. 

51 Terry was diagnosed as having severe depression, bipcilar disorder and obsessive-compulsive 
disorder. ' Earl was diagnOsed as having depression. panic disorder and ADD. Robertson had 
bipolar disorder and ADD; and Chip had ADD and possibly bipolar disorder. Tr. pp. 2881-82, 

:!A~
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Ms. Cascio further testified that Robertson and Chip had a "close relationship/, and they 

often did things together, including criminal activity. She testified that Chip had. similar 

problems with substance abuse, and he had experienced physical and psychologkal abuse. She 

also testified that Chip was incarcerated at the time of Robertson's trial. Tr', pp. 2888-90. 

Finally, the defense introduced several excerpts from Terry's «notebook," which w~re contained 
, , , 

in Mr; Meyer's notes; and Ms. Cascio testified to the substance of the extracts. Yr, pp.2892-95; 

Defendant's EX$. 30-32. 

As discussed in Ground 1 O(a)(l), supra, Mr. Hancock testWedthat the defense attempted 

to get all of the records concerning Robertson that they could lo~ate. Th~y got all of Robertson's 

s~hoor records which they could locate (includi~g records ~on/ California); the records from his 

YoutJ:tful Offender Act conviction; for burglary;' Robertson's records from an involuntary 

commitment to th~ Willis S. Hall Psychiatric Institution; Robertson'~ SeDe records; recQrds 

from Kanawha Insurance Company; records fr:om Piedmont Mental Health Associates;52 and the . ., 

Robertson family' counseling records from the Carolina Counseling Center, where Robertson and 

his family were treated by Dr. McMeekin and family and matr:iage counselor "Skip" Meyer, Jr: 

It waS Mr., Hancock's impression that the defense obtalneq all of Dr. McMee1cin's records 

through lv1r. Meyer. Counsel were assi$ted in their efforts to garner records by their social 

worker) Ms. Cascio. 

Mr. Hancock testified that the parents began therapy after their sons started acting out. 

He was aware that Dr. McMeekin was treating the farruly and that Skip Meyer was doing the 

counseling. Although he could not remember why he did not extensively examine Mr. Meyer 

52 The State introduced two Orders requiring the production of records from Kanawha Insurance> 
Company and Piedmont Metal Health Associates as Respondent's Exhibits 3 and 4, respectively. 


