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in original) (quoting S.C. Code Ann. § 17-27-90). The Court held, however, that there are 

exceptions to the general rule, including "when the system has simply failed a defendant and 

. where to· continue the .. defendant's imprisonment without review would amount to a gross 

misca.f!iage of justice." Id at 451,509 S.E.2d at 394. 

m Washington v: State, 324 S.C. 232, 478 S.E.2d 833 (1996), the Court invoked this 

exception and pemiitted a successive PCR application to go forward because of the ineffective 

assistance of initial PCR counsel and various other procedural irregularities. Id at 235.,.36, 478 

S.E.2d at 834:"35. The Court has also applied similar exceptions in other cases. For example, in 

Case v. State,277 S.C. 474, 289 S.E.2d 412 (1982), the Court held that a ''unique'' combination 

of facts warranted allowing a successive PCR application,including the fact that Case had no 

attorney in his first PCR proceeding. The Court later noted that under these circumstances'it was 

"highly doubtful" that Case would have been able to raise the appropriate arguments in his initial 

PCR. Aice, 305 S.C. at 451, n.1, 409 S.E.2d at394, n.1; see also, Carter v. State, 293 S.C. 528, 

362 S.E.2d 20 (1987) (allowing' a successive PCR where initial PCR counsel was the same as 

trial counsel). 

The Circuit Courts in at least two prior capital peR cases have also permitted su~essive 

PCR applications in the same or similar circumstances. The Honorable Marc H. Westbrook 

permitted Luke Williams to pursue a second PCR proceeding, over the State's objection, on the 

basis that Williams' initial PCR counsel was not qualified. See Williams v. Ozmint, 494 F.3d 

474, 484 (4th Cir. 2007) ("Williams filed two applications for state post-conviction relief, the 

second of which was granted by the circuit court (pCR court)."). While this Court ultimately 

reversed the circuit court's grant of relief in that case, it did so on the merits, not on the ground 

that Williams' second application was procedurally barred. See Williams v. State, 363 S.C. 341; 
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611 S.E.2d 232 (2005). Another capital PCR applicant, Edward Elmore, was also pennitted to 

proceed on a successive PCR application over the state's objection, and Jhe Honorable Mark J. 

Hayes granted Elmorepenalty~phase relief from his death sentence on February 1,2010. The 

State did not appeal this order. 

This case is directly on par with Williams and Elmore. Robertson's initial PCR counsel 

were not qualified to represent him in a capital post-conViction case under the plain language of 

S.C. Code §17-27-160(B). - Moreover, initial PCRcounsel failed to competently represent 

Robertson in his first post.:convictlon proceeding. All death-sentenced inmates are entitled to 

one full and fair' opportunity at post-conviction relief with the assistance of qualified and 

competent counsel. The general tule against successive PCR applications is intended to enforce 

that limit. But the courts have. adopted exceptions to enSure that all peR applicants actually 

receive their one fair chance at meaningful post-conviction review. As in Williams and Elmore, . 

Robertson is simply asking for his one fair chance. There -is no principled distinction between 

the proc~ural circumstances in Williams and Elmore and the circumstances here. It would be 

fundamentally unfair for Robertson to be arbitrarily denied the opportunity that Williams and 

Elmore Ijghtfully received. 

1. . Robertson's Initial PCR Counsel Were Not Qualified To Represent Him in a 
Capital Post-Co~viction Proceeding Pursuant to the Requirements. of S.C. 
Code §17-27-160(B). 

IIi its motion to dismiss, respondent alleged that Judge Few held an appointment hearing 

at the Greenville County Courthouse on September 23, 2005, at which the appointment-of Mr. 

Brown was "confinned." Motion to Dismiss at p.8. Respondent did not allege, hQwever, that the 

issue of Brown's statutory qualification (or lack thereof) was even discussed at this hearing, but 

only that his appointment was "confumed." Moreover~ Respondent conceded that there is no 
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record of this alleged September 23 rd hearing. See id. at p.8 n. 8 ("The transcript of the 

September 23, 2005 hearing is not in the· files and Respondent apparently did not order this 

transcript. "). 

Robertson, on the other hand, alleged that although an appointment hearing was 

,scheduled, it did not actually take place because initial PCR counsel fa~led to attend. . Response 

in Opposition to Motion to Dismiss at p.17. He further argued that this disputed material fact 

must be examined through an appropriate post-conviction investigation and hearing.3 Id. 

Although the lower court took no evidence and refused to authorize Robertson to begin a 

post-conviction investigation, it nonetheless resolved this materially disputed fact in 

respondent's favor, finding not only that an appointment hearing took place, but further that: (a) 

Robertson Was present at this hearing; (b) Assistant Attorney General, Mr. Edgar Salter, was also 

present; and, (c) Brown was, in fact, properly qualified. Order at pp.8, 22. These findings ~e 

inconsistent with' both state and·federallaw. See, e.g., Hermim v. Claudy, 350 U.S. 116, 119 

(1965) ("allegations not patently frivolous or false on a consideration of the whole record ... 

should not be summarily dismissed merely because a state prosecuting officer files an answer 

denying some or all of the allegations',); Coleman v. Alabama, 377 U.S~ 129 (1964) (same); 

Palmer v. Ashe, 342 U.S. 134-(1952) (same); Al-Shabazz v. State, 338 S.C. 354, 363, 527 S.E.2d 

742, 747 (2000) (holding summary dismissal without a hearing is only appropriate when it is 

apparent on the face of the application that there is no need for a hearing to develop any facts). 

3 As explained above, there is no record of Mr. Matlock's appointment at all. The Court, and 
Respondent who drafted the Order, apparently concede that he was not properly qualified. The 
Order notes only that he was appointed to assist Mr. Brown at some unknown date. ,Order at p. 8. 
This language is identical to Respondent's Motion to Dismiss at p.8. 

o , 
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The lower court further found that Brown was specifically qualified according to Chief, 

Justice Toal's Memorandum dated August 13,2003.4 Order pp.23-24. The, Order acknowledges:', 

that Chief Justice Toal herselfhas recently stated that her memorandum is not an authoritative' 

interpretation of the statute, but nonetheless concludes that "while not binding authority" her 

memorandum "remains authority." ,Order p.25. The Order then speculates that, aithough Judge 

Few's September 9, 2005 order appointing Brown, "did, not expressly rely upon the . .. 

'Memorandum," (nor did the order mention the memorandum at all), Judge Few "presumably" 

relied ,on it in finding Brown qualified. Order p.24. Thus, the lower court's rejection of 

Robertson's argumentS-rests on nothing more than a series of speculative guesses, including the 

, court's assuniptions that: (a) an appointment hearing actually took place on September 23,2005;' 

(b) Brown's qualifications (or lack of qualifications) under-South Carolina's capital peR statute 

were actually discussed and conclusively determined a.t this hearing; (c) at the time of the 

hearing, Judge Few was aware of Justice Toal's memorandum; (d) although he was not bound by 

, her memorandum, Judge Few nonetheless viewed it as "authority" and agreed with Justice Toal's 

interpretation of the statute; (e) Judge Few specifically applied that interpretation to Brown; and, 

(f) Judge Few specifically found that Brown met that interpretation. It is inappropriate for the 

lower court to reach a decision by such "resort to speculation and surmise." Palmer, 342 U.S. at 

137. 

4 This memorandum is at odds with the, statutory langtlage and concludes that § 17-27-160 (B) 
does not require that ,a capital PCR applicant must have at least oneattomey who has: (a) 
previously represented a, death-sentenced inmate; or (b) meets the minimum qualifications to 
represent a capital defendant 1:1t trial AND has completed twelve hours of caPital-specific CLE 
training, as the clear language of the statute plainly states.' -
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2. Applicant's Initial PCR Counsel Did Not Perform Competently. 

Undersigned counsel's review of the record indicates that Robertson's initial PCR 

counsel conducted no investigation, and neither sought nor secured any assistance from 

investigators or expert witnesses. Counsel waited six months after their appointment before 

filing a peR application, and even then only alleged "Ineffective assistance of counsel -

specifics to be amended later." Counsel failed to file any amended application, and the bulk of 
·r· , 

the post-conviction relief hearing. consisted of Robertson's testimony expressing his 

dissatisfaction with trial counsel. As explained above, there were a .number of other potentially 

viable claims evident from the record which could and should have been raised. An adequate 

investigation - which prior counsel should have performed but did not -. will almost certainly 

uncover other viable claims for post-conviction relief. 

The American Bar Association Guidelines, which are applicable to trial, appellate and 

post-conviction· counsel, have been cited with approval by the Supreme Court of the United 

States, see, e.g., Rompilla v. Beard, 545 U.S. 374, (2005);' Wiggins v. Smith, 539 U.S. 510 

(2003), and by this Court. see Council v. State, 670 S.E. 2d 356, 363 (S.C. 2008); Ard v. Catoe, 

642 S.E.2d 590,597 (S.C. 2007). Guidelines 10.15.1 (C) and (E) explicitly state: 

c. Post-conviction counsel should seek to litigate all issues, 
whether or not previously presented, that are arguably meritorious 
under the standards applicable to high quality capital defense 
representation, including challenges to any overly restrictive 
procedural rules. Counsel should make every professionally 
appropriate effort to present issues in a manner that will preserve 
them for subsequent review. 

E. Post-conviction counsel should fully discharge the ongoing 
obligationS imposed by these Guidelines, including the obligations 
to: 
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1. maintain close contact with the client regarding litigation 
developments; 

2. continually monitor the client's mental, physical and emotiomil 
condition for effects on the client's legal position; 

3. keep under continuing review the desirability, of modifying prior 
counsel's theory of the case in light of subsequent developments; 
and, . , '.' 

4. continue an aggressive investigation of all aspects of the case.s 

Based on all available infonnation, RobertSon's 'prior counsel did not fulfill these obligations. 

Thus, their appointment not only ignored the criteria established by the General Assembly, .it also 

worked to Robertson's clear detriment. 

, B. ROBERTSON DID NOT WAiVE HIS RIGHT TO QUALIFIED peR COUN~EL AND LACHES 
,DOESNOT APPLY. 

The lower court fourid that even if his initial peR counsel was not qualified, Robertson 
, , , 

waived his right to qualified peR counsel by not objecting at the time of their appointment. See 

Order at p.17 (fmding that ''the appointment hearing was 'the only time. to properly complain 

about the defects in counsel's eligibility for appointment pursuant to § 17-27-160(B)") (emphasis .. , , 

in original); see also, id. at p.21.6 The Order also invokes laches for the sam<7 basic re~on. 

Order at p.35. This finding .is erroneous in that it suggests the courts bear :0.0 independent 

responsibility, for ensuring that counsel appointed under the capital peR statute are actually , 

qualified. The purpose of the statute is to ensure that c~nnpetent and qualified counsel is 

afforded to indigent capital peR applicants. The statute does not require that the indigent 

S The commentary to the guideline states that "collateral counsel cannot rely on the previously 
compiled record but must conduct a thorough independent investigation .... " 

6 This finding is particularly curious with regard to Mr. Matlock, since no party has even alleged 
that he was present at an appointment hearing .. 
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applicant himself be aware of the statute's requirements, personally investigate post-conviction 

counsel's lack of qualifications; raise objections based on that investigation, and thereby ensure 

that the statute's protections ate actually ·afforded to him. Such a requirement is illogical and 

inconsistent with the plain language of the statute. Itisalsomconsistent with the .basic fairness 

requirements of due p~ocess. 7 . 

c. No OUTCOME-DETERMINATIVE SHOWING OF PREJUDICE IS REQUIRED BEFORE 

ROBERTSON'SPCR APPLICATION MA V PROCEED. 

The lower c~urt found that, before he may proceed, Robertson must first demonstrate 

prejudice "from the failure to follow a technical requirement of a statute that is not a right 

guaranteed by the United States or State Constitutions." Order at p.26. This fmding is 

inconsistent with this and other South Carolina courts' treatment of capital cases, including 

. Williams v. State, 363 S.C. 341, 611 S.E.2d 232 (2005); Elmore v. State, 2005-CP-24-1205 

(order filed February 1,2010); and, most recently, Terry'v. State, -- S.C. ---, --~ S,.E.2d ---,2011 

WL 3804573 (2011). 

First, the Honorable Marc H. Westbrook pennitted Luke Williams to pursue a second 

PCR application~ over the State's objection, on the ground that his initial PCR counsel were not 

qualified wider the plain language of S.C. Code Ann. § 17-27-160cB)~ Williams was not 

required to demonstrate that his second PCR application would merit relief before he was even 

allowed to proceed to a hearing. Similarly, Edward Elmore was not required to prove the merits 

of his claims before he was pennitted to investigate and offer proof at an evidentiary hearing. 

Judge Mark J. Hayes granted Elmore penalty-phase relief from his death sentence on the merits 

7 In no other context does such a draconian waiver rule apply. For example, a criminal defendant 
is not require to personally object at the time of trial counsel's deficiency in order to avoid 
waiving his right to the effective assistance of counsel under Strickland v. Washington, 466 U.S. 
668, 687 (1984). 
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. of his claim, and the State did not appeal this order. Finally, capital PCR applicant, Gary Terry, 

raised two claims in his appeal from the denial of PCR which, at oral argunient, he conceded 

. were arguably procedurally defaulted. This Court decided these chlimS on the merits, despite 

respondent's argunients that they should be dismissed due to a procedural bar. See Terry, 2011 

WL 3804573 (2011). 

Thus, there is no threshold requirement that a capital PCR applicant must demonstrate 
.. . . 

outcome-determinative prejudice before he may proceed with a permissible second PCR 

application. If there were such a requirement, this Court would have reversed Williams' grant of 

!eliefon procedural grounds, and it would have taken Respondent's invitation to diSmiss Terry's 

appeal on procedural grounds. But this Court did neither. Thus, the lower court's Order creates 

. a new requirement that contradicts existing law which demands that a prisoner prove -:- not 

merely allege :.... entitlement to relief at . the initial pleading stage, and without access to the 

ordinary tools of fact development contemplated (and routinely, made available) in South 

Carolina capital post-conviction relief cases. Such a scheme is designed to preclude review 

regardless of merit. 

The lower court's Order purports to distinguish Robertson's case from Elmore and 

Williams, but the court's arguments raise only distinctions without a difference. Order pp.18, 

22-23. First, with regard to Elmore, the Order states that:· (a) Elmore filed a successive PCR 

application raising a mental retardation claim; (b) the State moved to dismiss the application on 

procedural grounds; (c) the PCR judge held the motion to dismiss in abeyance pending an 

evidentiary hearing on mental retardation; (d) the' PCR court found Elmore mentally retarded; 

and, (e) the State did notapperu "because an appeal would be futile." Id at p.22. This account 

of the procedural history of Elmore fails to explain how or why Elmore is distinguishable here. 
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Like Robertson, Elmore was a death-sentenced inmate who filed a second PCR application. The 

fact that Elmore was allowed to proceed to a hearing on his second application, and that the PCR 

court rendered a decision on the merits of his claim, actually supports Robertson's arguments 

here. 

Williams is even more closely analogous. Like Robertson, Williams argued that his 

second PCR application should be allowed to go forward because his initial PCR counsel were 

not qualified and did not competently represent him during his initial PCR proceedings. 

Williams was allowed to proceed to a hearing and was 'p.ot required to prove the merits of his 

claims before he was allowed that process. The Order concludes that Williams is distinguishable 

because Robertson's lead PCRcounsel, Mr. BroWn, ''was properly qualified under S.C. Code 

Ann. § 17-27-160(B) (S~pp. 2011), unlike Williams' original PCRattomeys." Order at p.22. 

However, Brown's qualification (or lack of qualification).is a question of fact about which there 

is a material dispute. It is improper for the lower court to simply resolve material disputed facts 

against Robertson without a hearing. See, e.g., Herman, 350 U.S. 116; Coleman, 377 U.S. 129; 

Palmer, 342 U.S. 134; AI-Shabazz, 338 S.C. at 363, 527S.E.2d at 747. 

It i~ likewise error for the lower court to fault Robertson for not conducting a complete 

investigation of the state court allegations since undersign~d counsel's appointment by the 

federal district court in November of 2010. See Order at p.28 ("Robertson's present counsel 
. . 

were appointed by the United States District Court for the District of South Carolina to repres~nt 

Robertson in his federal habeas proceeding on November 8, 2010. To this date, they can only 

point out that they would have handled the first PCR differently ... "); see also, December 8, 

2011 Order Denying Applicant's Motion to Alter or Amend at p.2 ("Applicant's preseIit counsel 

has had about a year to raise new issues, but has not done so."). This conclusion is both incorrect 
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and unfair. The federal district coUrt does not fund state-court investigation, nor would it have 

been proper for counsel to make such a request. The only other alternative.would have been for 

undersigned counsel td personally fund an investigation, prior to the resolution' of respondent's 

motion to dismiss, and without access to access to resources, basic process, discovery or a 

hearing. This alternative is equally unreasonable. 

D., THE LOWER COURT'S ORDER VIOLATES FEDERAL LAW. 

The lower court's Order inciudes a number of findings that violate well-established 

federal principles that state courts must follow when adjudicating federal claims such as those 

properly pleaded in Robertson's current PCR Application. 

The Order . faults Robertson for' not providing particularized proof of initial PCR 

counsel's lack of qualifications, .and thereby leaving the CoUrt to "speculate." Order atp.23 ("it 

, is left up to this Court to speculate on [initial P,CR coUnsel's] qualifications since there is no 

record or information provided to the Court."). The Order finds that "in the absence of evidence 

to the contrary, this Court must assume that Judge Few appointed qualified counsel to represent 

Robertson in his first PCR application." . Id The Order also characterizes Robertson's 

allegations as merely claims that current PCR counsel would have handled his proceedings 
, .. ' 

,"differently," and finds that this allegation "does not establish that PCR counsel were deficient, 

nor any prejudice to Robertson~" Order at p.27 . . This is not a fair characterization of 

Robertson's allegations, nor is it a reasonable response to them. Robertson has plainly: 

(1) identified recognized standards by which initial PCR counsel's 
performance should be measured; 

(2) alleged facts· showing that initial PCR counsel did not meet those 
standards and stated that there is no record establishing the contrary; 
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(3) directed the Court's attention to obvious, fundamental deficiencies in 
initial PCR counsel's performance prior to and at the PCR hearing; 
including that they: 

(a) conducted no PCR investigation; 

(b) failed to seek or secure any assistance from investigators or 
expert witnesses; 

(c) waited six months after appointment before. filing a· peR 
application, and even then only alleged "[i]neffective assistance of 
counsel- specifics to be amended later." 

(d) failed to file any amended application; 

(e) primarily relied on Robertson's own testimony at the PCR 
hearing about his general dissatisfaction with trial counsel; and, 

(f) failed to raise a number ofpotentialiy meritorious 
which are plainly evident from the record. 

claims 

(4) alleged that, with the aid of competent counsel. Robertson could prove 
errors entitling him to relief; and, 

(5) asserted that, to the extent there is any question about counsel's 
qualifications, a hearing should be convened at which the evidence can be 
developed without resort to "speculation." 

See Response in Opposition to Motion to Dismiss at pp.2-3, 5-11, 13. Without access to 

resources, process or a hearing, Robertson cannot reasonably be expected to have done any more 

than that. . 

Thus. Robertson agrees that the lower court should not speculate, and it was improper for 

the lower court to do so in lieu of affording him the basic process due to any litigant whose claim 

for relief turns on the resolution of a disputed fact. See; e.g., Palmer, 342 u.s. at 137 (the right 

to counsel "is too vaiuable in our system to dilute it by such untrustworthy reasoning" as that 

conducted by "speculation and surmise"). It is error for the lower court to fault Robertson for , . 

failing to prove facts outside the existing record without providing him with a hearing and the 
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investigative tools with which to prove them. See, e.g., Wellon v. Hall, 130 S.Ct. 727, 730 n.3 

(2010) (per curiam); Coleman, 377 U.S. at 133 ("Since ... the record shows that petitioner was_ 

not permitted to offer evidence to support his claim, the judgment of affinnance must fall."); 

(citing Carter v. Texas, 177 U.S. 442, 448-449 (1990) ("where the state court found that the 

motion was but a Inere tender of the issue, unaccompanied by any supporting testimony, this 

Court must reverse on the ground that the -defendant offered to introduce witnesses to prove the 

allegations and the court declined to hear any evidence upon the subject") (internal quotations 

omitted)). 

The 10wyr court admits that "the only way for it to determine whether prior collateral 

counsel's performance was mcompetent is to hold an evidentiary hearing, where prior collateral 

counsel could testify as to their investigation and what issue(s) they may have investigated but 

did not pursue at the evidentiary hearing;" Order at p.30. Robertson agrees. Accordingly, it is 

improper for the lower court to purport to find, elsewhere in the Order, that initial PCR counsel 

was actually qualified and competent. See Order at pp.22, 23, 26, 27. It is contradictory for the 

lower court to purport to hold to both of these competing conclusions. 

The Order places heavy emphasis on the fact that there is currently no federal_­

constitutional right to state post-conviction relief proceedings, calling state PCR "a matter of 

legislative grace." Order at p. 31; see also, id at pp.29-33 (citing, inter alia, Pennsylvania v. 

Finley, 481 U.S. 551, 555-57 (1987) (observing that "the right to appointed counsel extends to 

the first appeal of right, and no further");" Murray v. Giarratano, 492 U.S. 1, 10, 13 (1989) 

(applying this rule to capital cases)). However, the Order fails to address Robertson's arguments 

that, in South Carolina; state post-conviction is the first appeal of right fot many claims, such as 
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ineffective assistance of counsel, since they cannot be raised on direct appeal. See Respo~e in 

Opposition to Motion to Dismiss at p. J 1 n.8. 

Nor does the Order address Robertson's arguments that a state-created right, even if only 

a "legislative grace," must still be provided in accordance with the basic principles of due 

process. See id at pp.l0-13; Evitts v. Lucey, 469 U.S. 387, 393 (1985) (noting that although the 

Constitution does not require States to .. grant appeals as of right to criminal defendants, 

nonetheless if a State has created a criminal appellate process, "the procedures used in deciding 

. appeals must comport with the demands of the Due Process and Equal PrQtections Clauses of the 

Constitution"); see also, Griffin v. Illinois, 351 U.S. 12 (1956) (holding that even though a state 

is not constitutionally required to provide direct review, once a state chooses to do so, it must 

provide indigent defendants with a free copy of the trial transcript in order to give them. a fair 

opportunity to obtain an adjudication on the merits of the appeal); Douglas v. California, 372 

U.S. 353, 357 (1963) (holding that a procedure whereby indigent defendants must demonstrate 

the merit of their case before obtaining counsel on appeal "does not comport with fair 

procedure"); Bounds v. Smith, 430 U.S. 817, 821-22 (1977) (asserting that it is '.'beyond doubt 

that prisoners have a constitutional right of access to the courts" which must be "adequate, 

effective, and meaDingful"). 

The Order glosses over the faCt that the United States Supreme Court has recently granted 

certiorari in two cases - Maples v. Maples, 2011 WL 940889 (U.S.) and Martinez v. Ryan, 2011 

WL 380903 (U.S.) - that can only be seen as vehicles through which the Supreme Court will 

revisit at least some of the rules established in Finley, Giarratano and their progeny. The Order 

erroneously purports to predict that Maples and Martinez will, at most, announce only a new way 

to overcome procedural defaUlt in federal habeas corpus proceedings. Order at p.33 This 
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prediction is most certainly inaccurate. The context of Maples may be limited to procedural 

default in federal habeas corpus, but Martinez squarely presents the question of whether the 

Sixth Anienciment extends to the first post-conviction relief proceeding as of right. The question 

presented in Martinez is: 

Whether a defendant in a state criminal' case who is prohibited by 
, state law from raising oil direct appeal any clirinl of ineffective 
assistance, of trial counsel, but who has a state-law right to raise 
such a cll,rim in a first post-conviction proceeding, has a federai 
constitutional right to effective assistance of fIrst post-conviction 
coUnsel specifIcally with. respect to .his ineffective-assistance-of-
trial;"counSel claim. . '. ' 

See Petitionfor Writ o/Certiorari in Martinez v. Ryan, attached as Exhibit 5. The lower court's 

attempt to distinguish Robertson's case from Martinez on the ground that Arizona's post-

conviction procedures occur under crimin~, rather than . civil rules of procedure, is also quite 

weak. See Order at p.33 n.16. The salient feature is that, in both scheines, ineffective assistance 

of counsel cannot be raised until state post-conviction. To characterize the schemes otherwise is ' 

disingenuoUs. ' 

Moreo"er; on September, 20, 2011, the Supreme' Court granted a stay of execution 

pending the disposition of the petition fot a writ of certiorari in Foster v. Texas, -- S.Ct. --, 

2011 WL 4360018. Like Martinez, Foster's petition sqUarely addresses the issue of ineffective 

representation by state post-conviction counsel. The question presented is: 

When a state habeas corpus proceeding represents a death-
. sentenced state prisoner's fIrst opportunity to raise claims of 
innocence or ineffective assistance of trial counsel, does the federaI 
constitution guarantee him effective assistance of counsel in 
presenting those claims? 

The lower court also erred by anticipatorily declaring that any rule announced in either· 

Maples or Martinez would be a "new" rule and therefore inapplicable to a case like Robertson's 
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under Teague v.Lane, 489 U.S. 288 (1989). Order at p.35. As the Supreme Court has made 

clear, Teague is not binding on state courts. Danforth v. Minnesota, 552 U.S. 264 (2008). 

Furthennore, even if Teague were applicable, a "new" rule extending the right to counsel would 

be sufficiently fundamental that it would very likely be retroactive. See Whorton v. Bockting, 

549 U.S; 406, 420 (2007) (identifying Gideon v. Wainwright, 372 U.S. 335 (1963), as· the 

paradigmatic new, but retroactive rule). 

E. The peR Application is timely. 

The lower coUrt found that "[a]lthough he does not refer to this subsection in his 

Response," Robertson "is attempting to rely in § 17-27-4S(C)," which governs claims based on 

newly discovered evidence. Order at p.16. The court then determined that Robertson's 

application is untimely because "his reliance on § 17-27-4S(C) is misplaced." Id TIUs is not 

Robertson's position. He did not rely on § 17-27-4S(C). Rather, Robertson argued that when a 

second PCR appiication is permitted under certain exceptional circumstances, which are present 

here, the statute of limitations does not apply, see adom v. State, 337 S.C. 256, 263, 523 S.E.2d 

753, 264 (1999), or at a minimum should be implicitly or equitably tolled for the period during 

which the initial peR application was pending. See Response in Opposition to Motion to 

Dismiss at pp.15-16. The Order incorrectly identifies Robertson's position as based on section 

17-27-4S(C) and fails to address any of the arguments that Robertson did raise regarding the 

statute of limitations. 

CONCLUSION 

For all of the reasons stated above, this Court should permit Robertson to file a petition 

for writ of certiorari and allow his appeal to proceed. 

21 

4514 



4515 

January 6, 2012 

Respectfully submitted, 
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DEFENSE OF INDIGENTS ACT 

FORM NO. IV 

IN THE COURT OF GENERAL SESSIONS 
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. . ) 

STATE OF SOUTH CAROLINA ..) ORDER OF APPOINTMENT OF LEGAl,. 
VS. ) . COUNSEL OF fNOfGENT DEFENDANT 

JAMES D. ROBERTSON ) 
DEFENDANT } 

) 

The defendant contends that h~ Is Indigent an~ in n~ed of services of an 
attorney as contemplated by law. THEREFORE, MICHAEL BROWN, Attorney~ 
at-Law. Is appointed as Counsel for the Defendant .. 

MEMO 
FROM JUDGE FeN. 
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Ssp 29 11 03:00a Matlock Law Firm, P.A. 803-985-3992 p.2 

STATE OF SOUTH CAROLmA 

COUNTYOF~ 
) 
) 
) 

AFFIDAVIT 

Joseph D. Matlock, Esq., who appeared personally before me, affirms and states the 
following: 

1. 1 was appointed to represent James D. Robertson in his capital post~conviction 
relief proceedings. 1 served as second-chair with attorney Michael Brown. 

2. At the time of my appointment. and through to the conclusion of Mr. Robertson's 
PCR, r bad never previously represented a death-sentenced inmate in state or 
federal post~conviction celief proceedings, although I had previously served as 
counsel on a non-capital murder trial.· . 

3. At the time of my ~ointment, and through to the conclusion of Mr. Robertson's 
PC~ I bad never attended a contilllling leg8.I education seminar or professional 
training primarily involving advocacy in the field of capital appellate and/or post-
conviction defense. . 

I affirm,. under the penalty ofptujury. that the above information is 1rue and correct. 

1 
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STA IE OF NEW YORK 

COUNTY OF TOMPKINS 

) 
) 
) 

AFFIDAVIT 

John H. Blume, Esq., who appeared. personally before me, affIrms and states the 
following: " , 

1. On September 27, 2011, I spoke with Michael Brown, who was appointed to 
represent James D. Robertson in his initial capital post-conviction relief 
proceedings. 

2. Mr. Brown informed me that at the time of his appointment, he had not 
previously represented a death-sentenced inmate' in state or federal. post­
conviction relief proceedings. While he had been counsel in, several capital trial 
level cases, he had no capital post-conviction experience. 

3. Mr. Brown also informed me that at thetiine of his appointment, and through to 
the conclusion of Mr. RobertSon's PC~ he had not attended a continuing legal 
education seminar or professional training primarily involving advocacy in the 
field of capital appellate and/or post-conviction d~fense. . . 

4. Mr. Brown 8.Iso informed me that at the time of his appointment, he was not' 
aware that there were different statutory provisions governing the appointment of " 
counsel in a capital post-conviction case and a capital trial case. 

5. As the former Director of the South Carolina Death Penalty Resource Center, and 
thus as one who monitored developments in South Carolina post-conviction cases 
and assisted in the recruitment of counsel in capital post-conviction cases, Mr. 
BroWn's representations are consistent with my first hand knowledge that he had 
not previously been counsel in a capital post-conviction proceeding. Furthermore, 
I have spoken with Teresa Norris, who was the successor as Director of the 
Center (later known as the Center for Capital, Litigation), and her recollection is 
consistent with both my memory and Mr. Brown's representations. 

I affiz:m, under the penalty of per' • at the above information is true and correct. 

10 
S~om t~<f1d SUbsL!ed tfor: me, / 
This~ day of J:£'2~-"",'L, 201IC 

I , 

~- . )) '=- (~ ~---~"- ./ 
Notary Public for the State of South Carolina 

My commission expires: 
NAN A, CClLVIN 

Nolllry Public. ~lIIto olN';l,w Yor/r. 
No. 46'''.,v'2 

Qualified .n ·Tompkms (OUt'llY 

'''''l'N1;lflr tXOlrlll~ 

12 !~! ((~ 
1 



4522 

Exhibit 4 



4523 
SC Judicial Department 

IN THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

In the Matter of Michael Langford Brown, Jr., 
Respondent. 

Opinion No. 27058 
Submitted September 26; 2011 - Filed October 24, 2011 

PUBLIC REPRIMAND 

. Lesley M. Coggiola, Disciplinary Counsel, 
and Barbara M. Seymour, Deputy 
Disciplinary Counsel, both of Columbia; for 
Office of Disciplinary Counsel. 

. Desa A. Ballard, of Ballard Watson & 
Weissenstein, of West Columbia, for 
respondent. 

. Pagel of3 .. 

PER CURIAM: 'The Office of Disciplinary Counsel (ODC) and respondent have entered 
into an Agreement for Discipline by Consent pursuant to Rule 21, RLDE, Rule 413, 
SCACR, in which respondent admits misconduct and agrees to the imposition of either an 
admonition or public reprimand with the following conditions: 1) to fully comply with the 
terms of his current contract with Lawyers Helping Lawyers (LHL) which was renewed in 
October 2010; 2) to submit an affidavit to ODC attesting to his compliance with the terms 
of his contract with LHL every three months for a period of one year from the date of the 
Court's order imposing discipline; 3) to submit to ODC statements from his medical 
treatment provider and his LHL monitor attesting to his compliance with his LHL contract 
every three months for a period of one year from the date of the Court's order imposing' 
discipline; 4) to submit his affidavit to ODCattesting to completion of the terms oUhe LHL 
contract one year after the date of the Court's order imposing discipline; 5) to submit a 
letter to ODC signed by his LHL monitor and a representative·of the South Carolina Bar 
responsible foradministration.of LHL confirming respondent's completion with.the terms of 

• his LHL contract one year after the date of the Court's order imposing discipline; 6) to 
submit a letter to ODC signed by respondent's medical treatment provider confirming 
respondent's compliance with his treatment program and providing his prognosis and plan 
for future treatment, if any, one year after the date of the Court's order imposing discipline; 
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7) to allow an. investigative panel to review this matter one year after the date of the 
Court's order imposing discipline and to unilaterally extend the above six conditions for 
one additional year; 8) to bear all costs of compliance with the terms of the Agreement and 
to be personally responsible for obtaining and submitting the required documentation; and 
9) to pay the costs incurred by ODC and the Commission on Lawyer Conduct (the 
Commission) in the investigation and prosecution of this matter within thirty (30) days of 
imposition of discipline. We accept the agreement, issue a public reprimand, and order 
respondent to. comply with each of the conditions set forth above. 

The facts, as set forth in the Agreement, are as follows. 

FACTS 

In July 2007, respondent was arrested following an altercation with police officers at a bar. 
In July 2011, respondent pled guilty to resisting arrest and was sentenced to pay a fine. 
and complete community service. Respondent paid the fine and is in the process of 
completing his community service. 

Respondent acknowledges the inCident in July 2007 was a result of his. use and abuse of 
alcohol. With the assistance of Lawyers Helping Lawyers, respondent has been in . 
treatment for SUbstance abuse since the time of his arrest in July 2007. The treatment has 
included in-patient arid o!Jt-patient rehabilitation,· active participation in Alcoholics 
Anonymous, peer monitoring, and random testing for alcohol use. 

LAW 

Respondent admits that, by his misconduct, he has violated Rule 8.4(b) (it is professianal 
misconduct for lawyer to commit a criminal act that reflects adversely on the lawyer's 
honesty, trustworthiness or fitness as a lawyer in other respects), of the Rules 
Professional Conduct, Rule 407, SCACR. Respondent acknowledges that his misconduct 

constitutes grounds for discipline Linder the Rules for Lawyer Disciplinary Enfarcement, 
Rule 413, SCACR, specifically Rule 7(a)(1) (it shall be ground for discipline for lawyer to 
violate Rules of Professional Conduct) and Rule 7(a)(5) (it shall be ground for discipline for 
lawyer to engage in conduct tending to pollute the administration of justice ar to bring the 
courts or the legal prqfession into disrepute or conduct demonstrating an unfitness to 
practice law). 

CONCLUSION 

We find that respondent's misconduct warrants a public reprimand with conditians. 
Accordingly, we accept the Agreement for Discipline by Consent and publicly reprimand 
respondent for his misconduct. Respondent shall: 1) fully comply with the terms of his 

. current contract with LHL which was renewed in October 2010; 2) submit an affidavit to. 
ODC atte$ting to .his'·compliance with the terms of.his contract with LHL every three 
months for a period of one year from the date of this order; 3) submit statements to ODC. 
from his medical treatment provider and his LHL monitor attesting to his compliance with 
his LHL contract every three months fora period of one year from the date of this order; 4) 
submit his affidavit to ODC attesting to completion of the terms of the LHL contract one 
year aftei"the date of this order; 5) submit to ODC a letter signed byhls LHL monitor and a 
representative of the South Carolina Bar responsible for administration of LHL confirming 
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respondent's completion with the terms of his LHL contract one year after the date of this 
order; 6) submit a letter to ODC signed by respondent's medical treatment provider 
confirming ,respondent's compliance with his treatment program and providirig his . 
prognosis and plan for future tr~atment, if any, one year from the date of this order; 7) . 
allow an investigative panel to review this matter one year after the date of this order and 
tounilatera"y extend the above six conditions for one additional year; 8) bear all costs of 
compliance with the terms of the Agreement and to be personally responsible for obtaining 

. and submitting the required documentation; and 9) pay the costs incurred by ODe and the 
Commission on Lawyer Conduct (the Commission) in the investigation and prosecution of 
this matter within thirty (30) days of the date of this order. 

PUBLIC REPRIMAND. 

TOAl, C.J., PlEICONES, BEATTY, KITTREDGE and HEARN, JJ., concur. 

:i 
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. QUESTION PRESENTED 

Whether a defendant in a state criminal case who· is 
prohibited by state law from raising on.direct appeal any 
claim of ineffective assistance of trial counsel, but who 
has a state-law right to raise such a claim in a first post­
conviction proceeding, has a federal constitutional right 
to effective assistance of first post-conviction counE?el 
specifically with respect to his ineffeCtive-assistance-of­
trial-counsel claim. 
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OPINIONS BELOW 

The relevant decisions and opinions of the Maricopa 
County Superior Court, the Arizona· Court of Appeals, 
the Supreme Court of Arizona, United States Magistrate 
Judge Mark E. Aspey, the United States District Court 
for the District of Arizona, and the Ninth Circuit Court 
of Appeals and are reproduced in the Appendix to this 
Petition. The panel opinion of the Ninth Circuit Court of 
Appeals is reported as Martinez v. Schriro, 623 F.3d 731 
(9th Cir. 2010). 

JURISDICTION 

The Court of Appeals denied rehearing on November 
5, 2010~ (App. at 84a). This petition is being filed within 90 
days after entry of that judgment, pursuant to Supreme 
Court Rules 13.1 and 13.3. This Court has jurisdiction 
under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Sixth Amendment to the· United States 
Constitution provides that "[i]n all criminal prosecutions, . 
the accused shall enjoy the right ... to have the Assistance 
of Counsel for his defence." 

. The Fourteenth Amendrrient to the United States 
Constitution provides that "[n]o State shall ... deprive 
any person oflife, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the 
equal protection of the laws." 
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STATEMENT OF THE CASE 

I. State Court Proceedings 

A. Eviderice Presented at Trial 

1. Petitioner was charged in the state trial court with 
two counts of sexual conduct with a person under the 
age of fifteen. 623 F.3d at 733 (App. at 3a). The State's . 
theory was that Petitioner had sexual intercourse with 
his stepdaughter, Lacey, on two occasions during the 
morning of July 10, 1999. (Federal Habeas Corpus Petition 
[hereinafter "Habeas Pet."], District Court DN 1, at 8.) 

2. Lacey. testified at some length .at trial, but she 
stated that she did not remember much of what had (or 
had not) happened on July 10~ 1999 and for the weeks that 
followed. (Id.). On cross-examimitioJ;l, however, Lacey 
testified that Petitioner did not try to have sex with her 
or "put his penis up against" her. (I d.). 

3. Although Lacey's trial testimony did not inculpate 
Petitioner, the State was permitted to offer testimony 
that Lacey had made statements prior to trial indicating 
that Petitioner had rubbed her "private area" and twice 
had put his "private area" inside her "private area." (Id.). 
On the other hand, there was evidence that Lacey had 
recanted her accusations against Petitioner during later 
pretrial conversations with several people. (Id.). Lacey's 
recantations were consistent with Petitioner's exculpatory 
statements to the police. (Id. at 67). 

4. The prosecution sought to explain Lacey's 
recantations primarily by arguing that they were the 
result of her mother's failure to believe or support Lacey's 
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initial accusations against Petitioner. (Id. at 11]). In this 
regard, the prosecution relied heavily on expert testimony 
by a social worker, Wendy Dutton, that "a range of 
research" indicated that recantationS by children of true 
accusations of sexual abuse most commonly were caused 
by a "lack of support from the mother of the victim." (1 d.). 
Defense counsel did not seek to obtain or present expert 
testimony to refute Ms. Dutton's opinions, even though 

. such testimony was available. (Id. at 12~13) .. 

. 5. The State presented evidence that a nightgown 
that Lacey was wearing when the police arrived at the 
Martinez residence on the morning of July 10, 1999 
contained semen stains that matched Petitioner's DNA. 
(Id.). However, the evidence also indicated that it was not 
possible to determine when the semen had been deposited 
on the nightgown, that semen . still could be found on a 
garment even after it had been washed, that the extremely 
low sperm count in the semen samples on the nightgown 
could have resulted from washing, and that Lacey might 
have taken her nightgown from a pile of dirty laundry. 
(Id.). Moreover, vaginal swabs collected during a sexual 
assault examination on the day of the alleged assaults did 
not contain semen; and the same examination also did not 
disclose any evidence of injury or trauma on Lacey's body, 
including her vaginal area. (Id.).1 

6. Petitioner was conv:icted on both of the counts 
against him, and he was sentenced to consecutive terms 
of35 years to life. 623 F.3d at 733 (App. at 3a). 

1. Trial counsel ineffectively failed to present additional 
evidence providing an exculpatory explanation for the State's 
DNA evidence. (Id. at 17-19). 
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B. State Appellate and Post-Conviction 
Proceedings 

1. On direct appeal, Petitioner raised issues that 
. are not relevant to this Petition. The Arizona Court of 
Appeals affirmed Petitioner's convictions, and theArizona 
Supreme Court denied review. [d. 

2. In May 2002, during the pendency of Petitioner's· 
direct appeal· but without his authorization, his court­
appointed appellate counsel,· Harriette Levitt, filed a 
Notice of Post-Conviction Relief. [d. at 733;'34 (App. 
at· 3a-4a). Under Arizona law, a convicted defendant 
commences a post-conviction relief proceeding by filing 
a "notice" of post-conviction relief" that does not include 
the defendant's claims for relief, which are to be stated in 
a subsequent "petition." [d. at 734 (App. at 3a); 

3. There was no reason for Ms. Levitt to file a 
Notice of Post-Conviction Relief before the conclusion of 
Petitioner's direct appeaP That Ms. Levitt in fact had 
no such reason became apparent in February 2003, when 
-- without having communicated with Petitioner's trial 
counsel, and without Petitioner's consent -- she filed with. 
the state trial court a statement (a) asserting that she had 

. "reviewed the transcripts and trial file and [could] find no 
colorable claims pursuant to Rule 32" and (b) requesting 
that the court iss,ue an order granting Petitioner 45 days 
to file a pro se petition for'post-conviction relief. [d. (App. , 
at 4a); Habeas Pet. at 35. Ms. Levitt then failed effectively 

2. Under Ariz.R.Crim.P. 32.4(a), a notice of post-conviction 
relief must be filed "within 30 days after the issuance of the order 
and mandate in the direct appeal." ' 
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to inform Petitioner that he needed to file his own petition,3 

. and he did not do so. 623 F.3d at 734 (App. at 4a): On April 
28,2003, the state trial court dismissed the pending post­
conviction N otice. [d. 

4. Represented by new counsel, Petitioner filed a 
N otic·e of Post-Conviction Relief in the state trial court on 
October 18, 2004, and a timely petition for Post-Conviction 
Relief on February 7, 2005. [d. The Petition alleged that 
Petitioner's trial counsel was ineffective, in violation of 
the Sixth and Fourteenth Amendments to the United 
States Constitution, iri several respects including failing 
to object to Ms. Dutton's expert testimony regarding the 
alleged victim's recantations, even though that testimony 
was inadmissible under state law; failing to research the 
purported basis for Ms. Dutton's testimony or to present 
readily available expert testimony that· Ms. Dutton's 
testimony was inaccurate and misleading in light of 
the empirical literature in the field; failing to impeach 
an important prosecution witness with his own police 
report; failing to discover or present additional compelling 
evidence that the alleged victim's initial accusations were 
false and her subsequent recantations true; and failing to 
present exculpatory evidence relating the State's DNA 
evidence. [d. (App. at4a); Habeas Pet. at 10-20, 22-25.' . 

3. Ms. Levitt's letters to Petitioner were written in English 
-:.. even after Petitioner had informed her, in Spanish, that he did 
not read English and did not· "understand anything of what is 
happening." (Habeas Pet. at 36). .. 

4. Petitioner also argued in the second post-conviction 
relief proceeding -- in the state trial court, the Arizona Court of 
Appeals, and the Arizona Supreme Court -- that he had a federal 
constitutional right to effective assistance of first post-conviction 
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5. The state trial court dismissed the post-conviction 
relief Petition without a hearing, finding that Petitioner's· 
claims were "precluded," under Ariz.R.Crim.P. 32.2(a), . 
because Ms. Levitt had not raised those claims in the 
aborted first post-conviction relief proceeding described 
above. 623F.3d at 734 (App. at 5a). The Arizona Court of 
Appeals granted review but denied relief, solely on the 
ground that Petitioner's claim was precluded because it 
could have been raised in the previous post-conviction 
proceeding. Id.; App. at 8la-83a.The Arizona Supreme 
Court. denied review without opinion. 623 F.3d at 734 
(App. at 5a). 

II.: Federal Habea~ Corpus Proceedings . 

1. Petitioner filed a Petition for a Writ of Habeas 
Corpus on April 24, 2008, pursuant to 28 U.S;C. §§ 
224l(a) and 2254(a). Id. The Petition asserted the above~ 
referenced federal ineffective-assistance-of-counsel claim, 
and it argued that the claim was not subject to procedural 
default because Petitioner had not received the effective 
assistance of first post-conviction counsel, with respect 
to his ineffective-assistance-of-counsel claim, to which 
he was entitled under the United States Constitution. Id.; 
Habeas Pet. at 67-83," 87-94. 

. 2. On December 12, 2008, the District Court issued 
an Order denying the Petition solely on the ground that 
Petitioner's claim was procedurally defaulted. 623 F.3d 
at 734 (App. at 5a). 

counsel with respect to his ineffective-assistance-of-trial-counsel 
claim, but that Ms. Levitt had performed ineffectively. (Habeas 
Ex. 4 at 18-19; Habeas Ex. 9 at 5; App. at 8-9; Habeas Ex. 10 at 
5-8). Thus, Petitioner exhausted the issue presented in this Petition 
under EdwaTds 'V. Carpe'Ylier, 529 U.S. 446, 450-51 (2000). 
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3. Mter Petitioner filed a timely Notice of Appeal, 
the District Court issued a Certlficat~ of Appealability 
with respect to. two related issues: "1) whether Arizona's 
procedural bar, as applied in thiS case, is an adequate 
and independent state iaw ground for denying relief; 
[and] 2) whether Petitioner has shown cause to excuse his 
procedural default." [d. . . 

4. On September 27, 2010, the Court of Appeals issued. 
a panel Opinion affirming the judgment of the District 

. Court. Martinez v. Sckriro, supra. The Court of Appeals' 
ruling was based on its holding that Petitioner did not 
have a federal right to effeCtive assistance of his first 
post-conviction relief counsel'with regard·to his federal 
ineffective-assistance-of~trial-counsel claim, and that the 
claim. therefore was procedurally defaulted. 623 F.3d at 
735-43 (App~ at 6a-25a). 

5. On October 11, 2010, Petitioner filed. a timely 
Petition for Panel Rehearing and Rehearing En Bane. 
That Petition was denied on November 5, 2010~ (App.at 
84a). 

III. Basis for Federal Jurisdiction in the Court of First 
Instance 

The District Court had jurisdiction of this habeas 
corpus action under 28 U.S.C. §§·2241(a), 2241(c)(3),and 
2254(a). 
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ARGUMENT 

The Court of Appeals' dispositive holding that 
Petitioner did n'ot have a federal right to effective 
assistance of first post-conviction counsel with respect 
to any ineffective-assistance~of-trial-counsel ,claim, even 
'though the first post-conviction proceeding provided the 

. first opportunity for Petitioner to raise such a claim, was 
contrary to this Court's decisions in Douglas v. California, 
372 U.S. 353 (1963), and Halbert v. Michigan, 545 U.S. 
605 (2005). . 

I. Petitioner's Federal Ineffective-Assistance-of­
, . ,Trial-Counsel Claim is Not Subject to Procedural 

Default for Two Related Reasons 

As noted above, ,the state courts denied Petitioner's . 
ineffective-assistance-of-trial-counsel claim on the 
procedural ground that the claim w~ not raised in the 
aborted firstpost-conviction"proceeding" and therefore 
was precluded in the second post-conviction proceeding. 
Petitioner of course agrees with the Court of Appeals, 623 
F.3d at 735 (App. at 6a-7a), that a federal habeas corpus 
court may not reach the merits of a claim which the state 
courts have denied on a procedural ground if that ground 
is "adequate and independent," unless the petitioner cim 
demonstrate "cause and prejudice to excuse his default" 
(or show that failure to reach the merits would "result 
in a fundamental miscarriage of justice"). Coleman v. 
Thomps,on, 501 U.S. 722, 750 (1991); Wainwright v. Sykes, . 
433 U.S. 72, 90 (1977). In this case, however, there are 
two related, but independently sufficient, reasons why 
Petitioner's ineffective-assistance-of-trial-counsel claim 
was not procedurally defaulted: (A) the procedural ground 
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on which the Arizona Court of Appeals denied Petitioner's 
claim was not "adequate"; and (B) there is cause and 
prejudice to excuse any "adequate" default~' 

A~The'procedural groiInd on which thestat,e 
court' denied Petitioner's federal claims was 
not "adequate" , 

As the Court of Appeals recognized, a "state 
procedural rule is not adequate to bar federal r!'lview 
if that 'state procedural rule frustrates the 'exercise ,of 
a federal right.'" 623 F.3d at 742 (App. at 6a) (quoting 
Hoffman v. Arave, 236 F.3d 523, 531 (9th Cir.), cert. 
denied, 534 U.S. 944 (2001)); see also Staub v~' City of 
Baxley, 355 U.S. 313, 319-20 (1958); Reece v. Georgia, 
350 U.S. 85, 88-90 (1955). As the following paragraphs 
will show, the state' courts' procedural ruling in this 

, case -- that Petitioner's federal dainis were precluded 
because of the failure of his first post-conviction counsel 
to raise them~ regardless of whet her or not she performed 
effectively -- was not adequate to prohibit 'federal-court 
review because it frustrated the protection of two related 
federal rights: (a) Petitioner's right to effective assistance 
of first post-conviction counsel specifically with reSpect 
to any ineffective;.assistance-of-trial-counsel' claim, and 
(b) Petitioner's underlying right to effective assistance of 
trial counsel. ' 

1. The "adequacy" argument stated above depends 
in part on the proposition that Petitioner, as an Arizona 
defendant, had a federal constitutional right to effective 
assistance of his first post-conviction counsel, specifically 
and only with respect to any claim of ineffective assistance 
of trial counsel. In Coleman v. Thompson, this Court 
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stated the general rule that "there is no right to counsel 
in state collateral proceedings." 501 U.S. at 755. Butthis 
Court then recognized that there might be an exception to 
that general rule when "state collateral review is the first 
place a priSoner can present a challenge to his conviction."· . 
ld. The following paragraphs will demonstrate that there 
is such an exception, in· the specific circumstances of this 
case, under Douglas v. California, 372 U.S. 353 (1963), 
and Halbert v. Michigan, 545 U.S. 605 (2005): 

a. The defendant in Halbert, after being convicted 
on a plea of nolo contendere, requested that counsel be 
appointed to represent him in applying for leave to appeal, 
but the Michigan courts denied that request. 545 U.S. 
at 609. This Court, however, held that the due process 
and equal protection guarantees of the Fourteenth 
Amendment required· "the appointment of counsel for 
[Michigan] defendants, convicted on their pleas, who 
[sought] access to first-tier revieW" -- even though such 
review was discretionary, rather than of right. ld. at 
610. This holding was based on this Court's conclusion 
that Douglas -- rather than Ross v. Mofjitt,417 U.S. 600 
(1974)5 -- provided "the controlling instruction." 545 U.S. 
at 616-17. That conclusion in turn was based on two factors: 
(i) "in determining how to dispose of an application for 
leave to appeal, Michigan's intermediate appellate court 
looks to the merits of the claims made in the application"; 
and (ii) "indigent defendants pursuing first-tier review 
[i.e.; their first available opportunity for review] in the 
Court of Appeals are generally ill equipped to represent 
themselves," in part because they (unlike the defendant iIi 
Ross) have no prior briefing by counsel of relevant issues 
to present ~o the reviewing court.ld. at 617, 618-22. 

5. Ross is discussed in Argument section Jr, infra. 
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b. The holdings and rationale in Halbert and 
Douglas clearly apply to the ineffective-:assistance-of­
trial-counsel claim in this case~With respect to that claim, 
the "first tier" of review that was available to Petitioner· 
was a state post-conviction relief petition -- because he 
was not permitted to raise· the claim on direct appeal 
under Arizona law. State v. Spreitz, 202. Ariz. 1, 3, 39 
P.3d 525, 527 (2002). Moreover, the two additional Halbert 
factors discussed in the preceding paragraph are fully 
satisfied here: (i) In deciding how to dispose of ineffective­
assistance-of-trial counsel claims raised in a first post­
conviction relief proceeding, an Arizona trial court "looks 
to the merits of the claims"; and (ii) defendants:pursuing 
first-tier review of ineffective-assistance-of-trial-counsel 
claims have received no prior assistance of counsel, 
and otherwise are· especially "ill equipped to represent 
therilselves~" with regard to such claims. Indeed, Douglas 
is even more "controlling" in this case than in Halbert: 
While the "appeal" at issue in Halbert was discretionary, . 
an Arizona defendant has a right to obtain review of an 
fneffective-assistance-of-counsel claim on the merits in a 
timely first post-conviction relief petition. Ariz;R.Crim.P. 
32.1(a), 32.4(c)(2). 

c. The preceding paragraphs demonstrate that 
an Arizona defendant pursuing his first opportunity 
for review of ineffective-assistance-of-trial-counsel 
claims (necessarily in a Rule 32 post-conviction relief 
proceeding) has a constitutional right to appointed counsel 
under Douglas and Halbert. That means that such a 
defendant also is entitled to constitutionally effective 
assistance of counsel on such first-tier review. Strickland 
v. Washington, 466 U.S. 668, 684-86 (1984) ("the right to 
counsel is the right to the effective aSsistance of counsel"). 
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3 .. As noted above, when an Arizona defendant is 
deprivedof his federal right to effective aSsistance of trial 
counsel, his first and only recourse is to file a petition for 
post-conviction relief, which he has a right to do under 
Ariz.R.Crim.P. 32.1(a). Like the defendants in Douglas and 
Halbert, however, a defendant is ill..,equipped to litigate an 
ineffective-assistance-of-trial-counsel claim without the 
assistance of post-conviction counsel-- and such assistance 
is of little use if it is not effective. Thus, the state courts' 
ruling that Petitioner's ineffective-assistance-of-trial­
counsel claim was "precluded" because his first post­
conviction counsel failed to raise it - regardless of whether 
or not first post-conviction counsel performed effectively 
-- frustrated the protection of Petitioner's federal right 
to effective assistance of trial counsel; and it did !30 by 
denying Petitioner's federal right to effective assistance 
of first-tier-review counsel with respect to ineffective 
assistance of trial counsel under Douglas and Halbert. 

B. There is cause and prejudice to excuse any 
procedural default of Petitioner's ineffective,. 
assistance.-of~trial-counsel claims 

Even if the purely procedural ground for the Arizona 
Court of Appeals' decision in this case had been adequate 
and independent, there would be cause and prejudice to 
excuse the procedural default if Petitioner could show 
that first post-conviction counsel was unconstitutionally 
ineffective. Coleman, 501 U.S. at 753-54 ("Attorney error 
that constitutes ineffective·assistance of counsel is cause"). 
Argument sections I(A)(l) and (2) have demonstrated that 
Petitioner did have a federal right to effective assistance of 
first post-conviction counsel, specifically with respect to his 
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ineffective-assistance-of-trial-counsel claims; and under 
Coleman a violation of that right constituted cause and· 
prejudice for any procedural default of Petitioner's federal 
claims in the first post-conviction relief proceedings. 

II. The Court of Appeals. Misapplied This Court's. 
Decisions In Holding That There Was No Right To . 
Effective Assistance of Counsel On "First-Tier" 
Review Of Ineffective-Assistance-Of-Trial-Counsel 
Claims in Arizona 

The Court of Appeals' discussion of the holdirigs. in 
Douglas, Ross, and Halbert, 623F.3d at 737.:.39 (App. at 
10a-16a), is thorough and accurate, as such. However, the 
Court of Appeals' application of those holdings to this case, 
id. at :739-42 (App. at 16a-23a), is fundamentally flawed 
in several respects: 

A. The Court of Appeals' analysis of whether this 
case is controlled by Douglas and Halbert, or by Ross, 
begins (appropriately) with a critical question: whether 
Petitioner's first state post-conviction proceeding 
amounted to "first-tier" review. [d. at 740 (App. at 17a). 
In that regard, the Court of Appeals concludes that 
"[t]his case is more like Ross than Halbert": 

Martinez has already received direct review 
of his conviction and received the assistance 
of counsel in connection with that appeal: . . . 
Even if collateral review presents the first tier 
of review for Martinez' ineffective assistance of 

, [trial] counsel claim, we conclude that Martinez' 
action is not analogous to a direct appeal -- or 
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the first opportunity for him to obtain review of 
. his conviction -- so as to entitle him to effective 
counsel. 

Id. (App. at 183.). With respect, this rationale is neither 
consistent with the holdings and reasoning in Douglas 
and Halbert nor supported by Ross: 

1. As the above-quoted passage from the· Court 
of Appeals' opinion recognizes, the fact that Petitioner 
was prohibited from raising his ineffective-assistance 
claim in his "direct appeal" from hiS conviction meant 
that the first post-conviction proceeding was "the first 
tier of review" for that claim; and with respect to that 
claim, Petitioner certainly had not "already received the 
assistance of counsel in connection with that first appeal." 
Thus, for Petitioner's ineffective-assistance claim the first 
post-conviction proceeding fully implicated the "first tier" 
due process and equal protection concerns that underlay 
Douglas and Halbert. . 

2. The foregoing effectively suggests how clearly 
Ross is distinguishable· from this case. In Ross, the . 
discretionary review proceedings in which the defendant 
sought appointed counsel necessarily were restricted to 
claims· that the defendant already had litigated in the 
state court of appeals -~ with appointed counsel. 417 U.S. 
at 603-604. Thus, those discretionary review proceedings . 
provided second (or third) tier review for all of Moffitt's 
claims; and Moffitt -- unlike Petitioner -- really had 
"already received the assistance of counsel" for those 
claims.s 

6. In Douglas, this Court noted that it was not concerned 
with the right to counsel "for the preparation of a petition for 
discretionary or mandatory review beyond the stage in the 
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3. The Court of Appeals' flawed reasoning 
regarding "first tier" review implies that if an Arizona 

. defendant filed a notice and petition for post-conviction 
relief alleging ineffective assistance of trial counsel 
before he filed a notice of direct appeal [as he could under 
Ariz.R.Crim.P. 31.3 and 32.4(a)]; he would be entitled 
to effective assistance of counsel in the post-conviction 
proceedings -- but not with respect to any issues that had . 
to be raised on direct appeal. Such a result would make 
no sense in. terms of the holdings in Douglas and Halbert 
(and Ross). . 

4. The Court of Appeals' position regarding 
"first tier" review also would mean that the State cOllld 

· deprive a defendant of his right to effective assistance of 
counsel with respect to first-tier review of any federal 
constitutional claim simply by (i) restricting direct appeal 
to state-law errors and (li) requiring all federal errors to 
be raised by means of a "post-conviction" petition. Such a 
result would not be consistent with the holdings in Douglas 

· and Halbert, or with Halbert's explicit statement that the 
· right to counsel on first-tier review is not dependent on 
whether such review is labelled an "appeal." 545 U.S. at 
619. 

B. With respect to PetitioIier's argument that a pro 
se deferidant is "ill equipped" to represent himself in the 
proceeding that provides the first opportunity to raise and 
litigate an ineffective-assistance-of-trial. counsel claim, 
the Court of Appeals' reasoning is that . 

appellate process at which the claims have once been presented by 
a lawyer and passed upon by an appellate court." 372 U.S. at 356 
(emphasis added). And in Ross, this Court stated that the State 

· had a duty "only to assure [that an] indigent defendant [had] an 
adequate opportunity to present his claims fairly in the context 
ofthe State's appellate process." 417 U.S. at 616 (emphasis added). 
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Martinez faces a lesser handicap in pursuing 
collateral review than a defendant pursuing 
a first appeal, as in Douglas and H albe,.t. 
Martinez has already received the assistance 
of appellate counsel in a prior proceeding, like 
the petitioner in Ross • 

. . . . A defendant seeking second-tier review 
will have received· the assistance· of counsel in 
connection with direct review, and would have 
"at the very least, a transcript or other record 
of trial proceedings, a brief on his behalf in 
the Court of Appeals setting forth his claims 
of error, and in many cases an opinion by the 
Court of Appeals disposing of his case." 

623 F.3d at 741 (App. at 19a) (quoting Ross, 417 U.S. at 
615). The above-quoted statements of course are true 
when "collateral" review involves the sanie claims as a 
prior direct appeal-- but they do not apply at all to this 
case, in which the first post-conviction proceeding was, 
as a matter of state law, Petitioner's first opportunity to 
raise an ineffective-assistance-of-trial-counsel claim: 

1. The "assistance of appellate counsel in a prior 
proceeding" that Petitioner received (on direct appeal) 
could not have had anything to do with any ineffective­
assistance.:of-trial-counsel claim, since such claims were· 
prohibited on direct appeal. Similarly, neither the "brief 
on his behalf in the [Arizona] Court of Appeals" nor any 
"opinion by the Court of Appeals disposing of his case" on 
direct appeal could have involved any claim of ineffective 
assistance of trial counsel. 
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2. A "transcript or other record of trial proceedings" . 
would pe inadequate to evaluate the effectiveness of trial· 
counsel, which often depends on what trial counsel did Cor 
did not do) outside the record. 

3. Given the purpose of the right to effective 
assistance of counsel, a defendant obviously is· especially 
ill equipped to represent himself with respect to an 
ineffective-assistance claim. 

C. With regard to Petitioner's argument that his 
case satisfies Halbert's second factor regarding first­
tier review because an Arizona trial court· considering 
an ineffective-assistance claim in a first post-conviction 
proceeding must "look to the merits" of the claim, the 
Court of Appeals points out that Douglas and Halbert both 
involved discretionary review proceedings in which the 
reviewing courts looked to the merits of the defendants' 
claims in performing a "gatekeeping" function. 623 F.3d 
at 741 CAppo at 20a). But that point does nothing to counter 
Petitioner's argument or distinguish Douglas and Halbert: 
In both of those decisions," this Court's point was that 
even though the reviewing . courts were performing a 
gatekeeping function, they looked to the merits in doing 
so~ 372 U.S. at 354-57; 545 U.S. at 612, 617-19. The fact 
that an Arizona trial court presented with an ineffective 
assistance claim in a first post-conviction proceeding 
has no gatekeeping function, but instead must address 
the merits directly, makes Douglas even more clearly 
controlling in this case than in Halbert.7 

7. Moreover, it does not matter that "there is no impediment 
to the first tier of appeal," 623 F.3d at 741 (App. at 20a) (emphasis 
added) -- because Petitioner was prohibited from raising any 
ineffective-assistance claim on direct appeal. 
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D. The preceding paragraph effectively demonstrates 
why it is not relevant that 

discretionary appeal to a state Supreme Court 
or to the United States Supreme Court is. not 
intended to correct error in individual cases, 
but rather to address questions of public 
importance, critical issues of law, conflicts in 
the decisions of relevant courts, and so forth. 

623 F.3d at 741 (App. at 21a). In a first post-conviction 
proceeding, an Arizona trial court has no discretion 
whether to rule on an ineffective-assistance claims based 
on considerations of public importance (or anything else); 
and contrary to the Court of Appeals' suggestion, id. at 
742 (App. at 21a), with respect to such claims the Arizona 
trial courts do perform an "error correction function" 
-- under State v.· Spreitz, supra, and Ariz. R. Grim. P. 
32.1(a) and 32.4(c)(2) -- that is precisely "analogous to 
an appellate court hearing a crimimil defendant's direct 
appeal as of right."s 

E. With regard to the Court of Appeals' "return" 
to Douglas and· its due process and equal protection 
rationales, 623 F.3d at 742 (App. at 21a-22a), it suffices 
to point out that every reason that the Court of Appeals 
offers for not applying due process and equal protection 

8. In·the Arizona context, the Court of Appeals also is 
incorrect in asserting that post-conviction relief "is not part of 
the criminal proceeding itself, and it is in fact considered to be 
civil in nature~" 623 F.3d at 742 (App. at 21a): Rule 32.3 of the 
Arizona Rules of Criminal Procedure specifically provides that a 
post-conviction relief proceeding "is part of the original criminal 
action and not a separate action." . 
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principles to this case would apply equally to Douglas 
and Halbert -- in both of which this Court found those 
principles to be applicable. 372 U.S. at 355-57; 545 U.S. 
at 610.9 

F. The Court· of Appeals' discussion: of Petitioner's 
arguinent for a. very specific "exception to the general 
rule that there is no righttocoulJSel in collateral review" 
concludes with the proposition that "this exceptiohwould 
swallow·the general rule." 623 F.3d at 742 (App. at 23a). 
While this statement is cryptic, it is supported by a citation 
to Bonin v. Calderon, 77 F.3d 1155, 1160 (9th Cir. 1996) 
[Bonin III] -- which in turn cites to Bonin v. Vasquez, 999 
F.2d 425 (9th Cir. 1993) [Bonin 1], in which the Court of 
Appeals offered the following rationale: 

The actual impact of such an exception would 
be the likelihood of an infinite continuum of 
litigation in many criminal cases. If a petitioner 
has a Sixth Amendment right to competent 
counsel in his or her first state postconviction . 
proceeding because that is the first forum in 
which the ineffectiveness of trial counsel can be . 
alleged, it follows that the petitioner has a Sixth 
Amendment right to counsel in the second state 
postconviction proceeding, for that is the first 
forum in which he ot she can raise a challenge 
based on counsel's performance in the first 
state postconviction proceeding. Furthermore, 

9. Petitioner respectfully disagrees with the Court of Appeals' 
statement that "Martinez advances no argUment grounded in the 
rationale of equal protection," 623 F.3d.at 742 (App. at 22a): In 
relying on Douglas and Halbert, Petitioner necessarily has been 
relying·on the4- due process and equ~l protection rationales. 
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because the petitioner's first federal habeas 
Petition will present the first opportunity to 
raise the ineffective assistance of counsel in 
the second state post-conviction proceeding, it 
follows logically that the petitioner has a Sixth 
Amendment right to counsel in the first federal 
habeas proceeding as well. And so it would 
go. Because any Sixth Amendment violation 
constitutes cause, ... federal courts would 
never be. able to avoid reaching the merits of 
any ineffective-assistance claim, regardless of 
the nature of the proceeding in which counsel's 
competence is alleged to have been defective. As 
a result, the "exception" would swallow the rule. 

Id. at 430. While the Court of Appeals' apparent concern 
about the likelihood of an "infinite continuum of litigation" 
is understandable in the abstract, it is misplaced in this 
case, for the following independently sufficient reasons: 

1. On a theoretical level: While it would appear 
that a challenge (in a second post-conviction proceeding) 
to the effectiveness of first post-conviction counsel with 
respect to· an ineffective-assistance-of-trial-counsel 
claim would constitute first-tier review, in fact that is 
not the case -- because any review of the effectiveness of 
first post-conviction counsel necessarily would require 
second-tier review of the effectiveness of trial counsel10 

(which would be covered by Ross, rather than Douglas 

10. First post-conviction counsel could not be ineffective with 
regard to an ineffective-assistance-of-trial-counsel claim unless 
that claim was valid. 
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and Halbert), Thus, the "continuum" would end after one 
tier (in Arizona, the first post-conviction proceediilg).ll 

2. On a practical level: It is highly unlikely that a 
potential habeas petitioner could work hiS way through 
several tiers of state post.;.conviction review without 
running afoul of the one-year statute of limitation for 
federal habeas cases, 28 U.S.C. § 2244(d)(1). 

3. Even if there was a likelihood that there would 
be some habeas cases involving multi-level ineffective­
assistance claims, that would not justify denying the 
constitutional right to first-tier-review counSel recognized 
in Douglas and Halbert. In effect, the Court of Appeals' 
decision says that a state criminal defendant has an· 
abstract right to effective assistance of trial counsel-- but 
that if he is deprived of that right, he has no federal right 
to an effective remedy. 

11. This does not mean that a defendant (like Petitioner) could 
not challenge the effectiveness of first post-conviction counsel in 
a second post-conviction proceeding; but it does mean that the 
defendant would have no federal right to counsel in the second 
post-conviction proceeding, or in any subsequent federal habeas 
proceeding. 
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CONCLUSION 

This Petition has not addressed the merits of 
Petitioner's ineffective-assistance-of-trial-counsel and 
ineffective-assistance-of-first-post-conviction -counsel 
claims, because neither the Court of Appeals p.or the 
District Court did so. Thus, this Court should grant this 

. Petition, reverse the judgment of the Court of Appeals, 
and remand with direction to consider the merits of 
Petitioner's interdependent ineffective-assistance claims. 

Respectfully submitted, 

ROBERT BARTELS 

Counsel of Record 
SANDRA DAY O'CONNOR 

CoLLEGE OF LAw 
ARIZONA STATE UNIVERSITY 

Tempe, AZ 85287-7906 
(480) 965-7053 
Robert.Bartels@asu.edu 

Attorney for Petitioner 
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IN THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM YORK COUNTY 
Court of Common Pleas 

Lee S. Alford, Circuit Court Judge 

,Case No. 2011-CP-46-0072 

James D. RobertSon, #5067, 

v.· 

State of South Carolina 

SUPPLEMENT TO NOTICE OF APPEAL 
AND REQUIRED EXPLANATION 

J"\N ')'" )(\ 'Z 
I U ,) '.'J' 

f." ( .... S .. "). "'~,~. upre-n1e Court 

Appellant; James D. Robertso~ filed'a notice of appeal along with a written explanation 

required by Rule 243(c), SCACR, on January 6,2012. As Robertson explained in that ming, the 

lower court dismissed his application for post-conviction relief and, among other things, resolved 

disputed material facts in Respondent's favor without affording Robertson an evidentiary hearing 

or the basic tools of fact discovery and development. In particular, Respondent alleged that 

Judge John Few held an appointment hearing at the Greenville County Courthouse on September 

23, 2005, at which the appointment of Mr. Michael Brown as peR counsel was "confirmed."l 

1 Respondent did not allege, however, that the issue of Brown's statutory qualification (or lack 
thereof) Was even discussed at this hearing, but, only that his appointment was "confinned." 
Moreover, Respondent conceded that there is no record of this alleged September 23 rd hearing. 
See id at p.8 n,8 ("The transcript of the September 23, 2005 hearing is not in the fiIesand 
Respondent apparently did not order this transcript."). ' ' 

1 



~, 

Robertson, on the other hand, alleged that although an appointment hearing was scheduled, it did 

not actually take place because Mr. Brown failed to attend .. He further argUed that this disputed 

material fact must be examined through an appropriate post-conviction investigation and hearing .. 

The lower court refused to grant a hearing and instead resolved this materially disputed fact in 

Respondent's favor, findirig not only that an appointment hearing took place,but further that 

Judge Few deteimined that Brown was, in fact, properly qualified during this supposed hearing. 

After the notice of appeal was filed, Robertson, located a letter from Mr. Brown in 

Robertson's personal files in which Brown stated that he did not become aware of his 

. appointment as peR counseluntil October, 2005. Specifically, Mr. Brown and Mr. Salter (on 

behalf of Respondent) prepared a consent order stating: 

The above-named Defendant, JAMES D. ROBERTSON, was 
appointed MICHAEL L. BROWN, JR., attorney at law, on 
September 22, 2005. Due to an error in mailing the Order from the 
Clerk's office, counsel for the Defendant did not receive the Notice 
of Appointnient until the first week itl October, 2005 .. 

See Correspondence to James Robertson from Michael Brown, attached as Exhibit A. Thus, this 

letter is further evidence in support of Robertson's assertion that no appointment hearing took 

place on September 23, 2005, since .Mr. Brown asserted that he did not even know of his 

appointment until October, 2005. Accordingly, Robertson respectfully requests that this Court 

consider the attached correspondence along with his previously filed Notice of Apperu and 

Required Explanation. 
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STATE OF SOUTH CAROLINA 
COUNTY OF YORK 

STATE OF SOUTH CAROLINA, 

vs. 

JAMES D. ROBERTSON. 

Defendant. 

IN THE COURT OF GENERAL SESSIONS 
SIXTEENTH JUDICIAL CIRCUIT 

CONSENT ORDER· 
TO EXTEND TIME TO FilE POST 

CONVICTION RELJEF 

The above-named Defendant, JAMES D. ROBERTSON, was appointed 

MICHAEL L. BRQWN,JR., attorney at law, on September 9, 2005; said Order of . 

Appointment was flied September 22, 2005. Due to an error in mailing the Order 

from the Clerk's office, counsel for the Defendant did not receive the Notice of 

Appointment until the first week In October, 2005. 

The Defendant was originally given sixty (60) days In which to decide 

whether or not to file a Post Conviction Relief in the above-referenced matter. 

The Defendant has decided to file the Post Convlctlon Relief. The attorney for 

the 0 efendant, due tot he logistics i nvalved and t he a mount of work involved, 

needs an extension of time to file the Post ConvfctiOn Relief. 

Counsel for the state has no objection and consents to this extension of 

time. The Defendant requests a four (4) month extension of time. 

IT IS NOW THEREFORE ORDERED, ADJUDGED AND DECREED, that 

the Defendant, JAMES D. ROBERTSON, is given a four (4) months extenslonof 

time from November 1, 2005, in which to fite his Post Conviction Relief in the 

above-referenced matter. 

1 
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Counsel for the Defendant has until March 1, 2006, to tila saLd Post 

Convlctedn Relief. 

rs.OMOVE: 

..... .".."): ~ ... . 
~.; .... ' ,·.·:· ...... ~~ .. ·.2. 
'. ~~1:1...960W."'·, 4ft·· .. ..... ~ .n I~t .... 

Attorney for Defendant 

HONORA8LEJOHN C. FEW 
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I SO CONSENT: 

~.,~ . .. < .. ' -. ''1--'' .:~ . '. " < ' ...... ,>;. 
Wlti,JA . !;EbGNfSAt:r~Ri 1If!." .. 
Senior As.sisfaatAfforney" General· 
Counsel fer the state of South Carofma 
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STATE OF SOUTHCAROLlNA 
In the Supreme Court 

On Rule 243 (c), SCACR Permission to File Petition/or Writ o/Certiorari 
Capital PCR: Court of Common Pleas 

York County 

. James D. Robertson, #5067, 
Petitioner, 

vs. 

state of South Carolina, 
Respondent. 

MOTION TO' DISMISS 

This matter comes before the Court by way of Petitioner's Ilotice and explanationseekirig 

permission to appeal the denial of a suc~essive and un~ely Application for Post-Conviction 

Relief (PCR) filed by death-sentenced inmate, James D. Robertson (Robertson) through counsel, 

on January 7, 2011. See Rule 243(c), SCACR. This Court has not yet entered a fonnal order 

either dismissing or allowing the appeal. 1 
. Respondent would move for dismissal because 

Petitioner has not satisfied the requirement of Rule 243(c), SCACR. In support of this motion, 

Respondent would respectfully show the Court: 

J Respondent has received a copy of e-mail corresp~ndence between fonner counsel for Robertson, Emily Paavola, 
Esq., (who now represents Robertson in a federal habeas action), and clerk office staff indicating the appeal is 
pending and petition is due March 26, 2012. However, counsel for respondent has not been advised of any fonnal 

. action on the notice and penn iss ion to appeal. . 

1 



On March 24, 2011, Respondent made its Return and Motion to Dismiss in the circuit 

court? At the hearing appointing counsel for Petitioner, Judge Alford heard oral argument on 

the -state's motion: He thereafter received brieflng' by the parties. Ori September 20, 2011, Judge 

Alford dismissed the application as successive and uritimely. On Novembei' 28, 2011, Judge 

Alford denied Robertson's motion to alter or amend the judgment Respondent incorporates 

Judge Alford's Orders and the reasons for dismissal by reference. 

On January 19; 2012, Robertson fIled his notice and explanation seeking permission to 

appeal. In his explanation, Robertson asserts, among other reasons, that a September 23,2005 

hearing to appoint counsel was never held .. He also seeks to provide reasons why his successive 

and time barred Application should not have been summarily ~smissed. Those arguments are . 

meritless @d dilatory. 

This Court has rejected the repeated successive filings of PCR applications based 

ineffective assiStaiIge of PCR counsel. This Court has correctly noted the nearly unexhaustable 

avai~ability of new claims if the Court would allow such action: 

It is a troubling prospect indeed to us that the number of successive peR 
applications to be entertained by our judicial system in a given case be limited 
only by the imagination and creativity of skilled attorneys. As long as a given 
convict's counsel could craft new arguments not raised by prior peR counsel, a 
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... ----- ------.- ---- -- ·--succ"eSslve application comd Bene8fd~--unaerAice~sview. -Aice-proteSTS--tl1ar6iily-"-· ,---- "-- --- --- ---
those new arguments of true merit would be advanced in successive applications 
and that hence -our fears are unfounded. Ye4. the very arguments Aiee advances 
lack merit and demonstrate that our fears are reci.I. -

2 Respondent originally -moved for summary dismissal because the 20U Application (1) was not verified by 
Robertson; (2) is barred by the one year statute of limitations governing PCRapplications, S.C. Code Ann. § 17-27-
45(A) (Supp. 2011); (3) is impermissibly successive to a previously filed application and this Court cannot grant a 
new PCR hearing bas~- upon the ineffective assistance of former PCR counselor PCR counsel's lack of statutory 
qualifications; (4) the supposed lack of qualification of original PCR cOl!llse) was an issue that could have been 
raised, if at all, at the time of the appointment and hiter pursued on certiorari following denial of relief by the PCR 
judge; (5) laches bars relief because Robertson's failure to timely obtain the transcript of the September 2005 
hearing, during which lead counsel stated his qualifications; resulted in destruction of that transcript and, as a result, 
the supposed deficiency in counsel's qualifications may not be asserted as a basis for a successive PCR Application; 
and (6) the argument that he is_ entitled to relief based upon the supposed lack of qualification of original PCR 
counsel lacks merit as Ii matter oTstate law. . . . -

2 
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Finality must be realized at· some point. in order to achieve a semblance of 
effectiveness in dispensing justice .... 

Aice v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (I991). 

Plainly, "successive PCR applications are disfavored; and the applicant has the burden of 

proving that the grounds could not have been raised in a prior PCR application."f3ray v. State, 

366 S.C. 137, 141, 620 S.E.2d 743, 745(2005) .. Here, Robertson asks for permission to .re-

opened his fully litigated collateral state remedy on highly speculative grounds - namely, that the 

United States Supreme Court may recognize an exception to the rule: However, the PCR coUrt 
. . 

properly rejected his claim. 

In a document titled, "Supplement to Notice of Appeal aild Required Explanation;" dated 

January 19,2012, Robertson asserts that Mr. Brown was not appointed at a hearing taking place 

on September 23, 2005. The undersigned was present at the hearing held in Greenville which 

confrrmed Mr. Brown appointment. Robertson and Mr. Brown were also present and participated 

in this hearing, which was held at 10:30 a.m. on September 23, 2005. The only· record the 

undersigned· can fiJid of this hearing is the contemporaneously generated Attorney's Report of 

Trial· or Hearing (which was mandated by Attorney General McMaster), required after 

appearance by all attorneys), generated September. 26, 2005; and signed by the undersigned. This 

fonn is attached and incorporated by reference. 

Although not a participant in the proceedings; Respondent would note that a reporter 

from the Rock Hill. Herald was likewise present. The actUal appointment order, captioned, 

"Order of Appointment of Legal Counsel of Indigent Defendant," filed September 22,2005. 

This Order is also attached and incorporated by reference. Respondent would further note thathe 

sent Mr. Brown a copy of that Order on November 2,2005. 

3 



Further, Petitioner cannot raise this or any other allegation now in a suc"cessive 

Application. Aice. See also Arnold v. State, 309 S.C. 157, 420. S.E.2d 834, 843 (1992), cert. 

denied, 507 U.S. 927 (1993); :Hunter v. State, 271 S.C. 48, 244 S.E.2d 530, 533 (1978) 

(successive application barred where applicant was aware of claim at the time of the filing of 

prior applications but did not raise it); Land v. State, 274 s.C. 243, 262 S.E.2d 735, 737 (1980) 

(applicant's conclusory assertion that PCR counsel was "inadequate" held not a "sufficient 

reason" warranting a successive application); Graham v. State, 378 S.C. 1, 3, 661 S.E.2d 337, 

338 (2008); Ivey v. Catoe, 36 Fed.Appx. 718, 730-3J, 200i·WL 459004 (4th Cir., M~. 26;2002). 

Therefore, this Application was properly dismissed as impermissibly successive. 

Also, laches bars ·relief. Laches is an equitable doctrine, which "arises u~on the fai~ure to 

. . 3 
assert a known right." Ex parte Stokes, 256 S.C. 260; 182 S.E.2d 306 (1971). As the Court 

explained i..h Bray v. State, 366 S.C. 137, 140,620 S.E.2d 743; 745 (2005), 

Laches is "neglect for an unreasonable and unexplained length of time, 
under circumstances affording opportunity for diligence, to do what in law 
should have been done. Whether a claim is barred by laches is to be 
detennined in light of the facts of each case, taking into consideration 
whether the delay has worked injury,. prejudice, or disadvantage to the 
other party." Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002), 
citing Hallums v. Hallums, 296 S.C. 195, 198-199, 371 S.E.2d 525, 527 

. (1988). 

In this case, the transcript of the September 23, 2005 hearing is not in the files of the 

Attorney General's Office and Respondent did not order this transcript because Robertson did 

not Contest counsel's quruifications in state PCR. Moreover, Robertson concedes that a copy of 

3 Laches is an affirmative defense that must be pleaded pursuant to Rule 8(c), SCRCP. See also Adams v. B & D. 
Inc., 297 S.C. 416, 377 S.E.2d 315 (1989). 

4 
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that transcript is unavailable because the tapes of the hearing do not exist. See Rule 607(i), 

SCACR. Respondent submits that Robertson's failure to timely obtain the transcript .of the 

September 2005 hearing, during which lead counsel stated his qualifications, resulted in 

destruction of that transcript and, as a result, the supposed deficiency in counsel's qualifications 

may not be asserted as a basis for a.successive PCR Application and is barred by laches. 

Moreover, Robertson's allegations 10 &U(c)-lO & 11(f) of the Amended Application do 
. .. 

not state a claim upon which Post-Conviction Relief may begrant.ed because each is alleged as.a 

free-standing, substantive claim of trial court error; The jurisdiction. of the PCR ,court is 

statutorily limited by S.C. Code Ann. § 17-27-20(b) (1985) ("This remedy is not a substitute for 

nor does it affect any remedy incident to the proceedings in the trial court, or of direct review of 

the sentence or co~viction"). Post-conviction ~liei is not a substitute for an appeal, and a PCR 

application cannot assert any issues that could have been raised at trial or on appeal. Drayton v. 

Evatt, 312 S;C. 4,8':'9,430 S.E.2d 517,520(1993). See also Hyman v. State, 278 S.C. 501,502, 

299 S.E.2d 330, 331 (1983) (same); Simmons v. State, 264 S.C. 417, 423 .• 215 S.E.2d 883, 885-

86 (1975) (same). Finally, his allegations 10 &11 (h)-1 0 & l1(i) of the Amended Application do 

not state a claim upon which Post-Conviction- Relief may be granted because neither is 

cognizable as a matter of state law and neither has been recognized as a ground for relief by the 

. United States Supreme Court. As a result, these allegations were properly subject to summary 

dismissal for this additional reason. 

Wherefore, Respondent moves for dismissal of this case. 

5 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 



· February 14,2012. 

6 

Chief D~puty Attorney General 

DONALD J. ZELENKA 
Assistant Deputy Attorney General 

WILLIAM EDGAR SALTER, III 
Senior Assistant Attorney General 

P. 0, Box 11549 
Columbia, South Carolina 29211 
(803) 734-6305 .. 

BY:~ 
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STATE OF SOUTH CAROLINA 
In the Supreme Court 

Qn Rule 243 (c), SCACR Permission to File Petition/or Writ a/Certiorari 
Capital PCR: Court of Common Pleas 

York County . 

James D~ Robertson, #5067, . 
retitioner, 

vs . 

.. State of South Carolina, 
Respondent. 

CERTIFICATE OF SERVICE 

I, William Edgar Salter, III, Senior Assistant Attorney General, Office of the Attorney 

General, do hereby. certify that I have this date served Respondent's Motion to Dismiss in the 

foregoing action on counsel for Petitioner. by depositing one copy of the sam~ in the United 

. States mail. ,first class postage prepaid, and addressed as follows: Robert M. Dudek, Esquire, 

South Carolina Commission on Indigent Defense, Division of Appellate Defense, 1330 Lady 

Street, Suite 401, Columbia, South Carolina, 29~0 1. Although his federal habeas corpus c0tJ?Se~ 

no longer represent hUn I this appeal, Respondent has also served federal habeas corpus co~el, 

by depositing one copy of the same in the United States mail, first class postage prepaid, and 

addressed as follows: 

Emily C. Paavola, Esq. 
Death Penalty Resource & Defense Ctr 
P.O. Box 11311 
Columbia, SC 29211 

This 14th day ofPebruary, 2012. 



---

. '. . 4574 

." 

~'- r 

. - v 

<~~ ~---.-- ..... - ED AR SAL'li3 , . WILL 
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Attorney's 
Report of Trial or Hearing 

To be prepared by the attorney and submitted to the Attorney General 
and Chief Deputy each time an attorney appears in any court. 

. Attorney: Ed Salter Section: Capital Litigation . 

OtherAAG(s) appearing:_D_o_n_Z_e_le_n_ka_--:.. ______ _ 

Opposing counsel!_· _n/_a __ --,... ___ --.;. _______ _ 

Case name: James Robertson v. State 

Day & date of appearance:_9_/2_3_I_05 ______ Time: 10:30" 

Court: Common Pleas County: GreenvillelYork (origination) 

Judge:_F_e_w_" ____________________________________ __ 

Type of trial or hearing: Appointment hearing 
(eg. Jury trial, bench trial, motions(s), jury selection, guilty plea, 
sentencing, appellate argument, roster meeting, post-
conviction relief hearing.) : 

Description of event, issues and resuJt:......-________ _ 
Hearing to determine Robertson present desire Mike Brown of Rock Hill 
appointed to represent him on peR. 

9/26/05 

Date 

Dfstribution 
Original - Attorney General 
Copies - Chief Deputy 
Legal file " 
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Pages sent 

Status 

Job number 801 
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801 

Nov-02 10:32am 

918033280523 

004 

Nov-02 10: 3iain 

Nov-02 10:33am 

004 

OK 

'Oate & Time: 
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Machine 10 : 

Nov-02-2005 10 :33am 
803-734-4035 
SC ATTORNEY GENERAL CAPITAL LITIGATION 

*** SEND SUCCESSFUL *** 
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. The State of South Carolina 
OFFICE OF THE ATTORNEY GENERAL 

ffiNRy McMAsTER 
ATroRNEY GENERAL 

TO: 

FROM: 

CAPITAL UTIGA.TION~ HOMICIDE APPEALS 
FEDERAL HABEAS CORPUS SECTION 

FAX TRANSMISSION FORM 

MiCb'ltJ Brown.· 
FAX 
NUMBER: jS'tI3 -Q~:"lJ5:?!3 

DATE: ·11/2/05 

OFFICE: (803) 734-6305 

FAX: (803) 734-4035 

MESSAGE: py ytJU r req 1M§;}: . 

TOTAL NUMBER OF PAGES IN TRANSMISSION INCLUDING COVER: 
NOTICE OF CONFlDENTlALITY: The information contained in thisfaasimil~ message is legally privileged and confidential 
information intended only for the use of the individual(s) or entity named above. If the reader of this message is not the 
intended recipient, you are hereby notified that atiy disseTnlnation, distribution, or copy of this telecopy is strictly prohibited. 
If you have received this telecopy in error, please notify us immediately by teleplwne at (803) 734-630'5 and return the 
.original message 10 us at the address below via the United States Postal Service. 17IaiJJc you . 

.. ___ r,.,\_~ .... R.m.NUn • Pn=n...trR Rmr 11~4c) • CnWMBIA. s.c. 29211-1549 • TEl.£rHoNl!: 803-734-3970 • FACSlMDJ!! 803~2S3.-6283 
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\ 

DEFENSE OF INDIGENTS ACT 

FORM NO: IV 

IN THE COURT OF·GENERAL SESSIONS 

~:~~~W'6~%~WK·9.t\~qqN~,\:~.):;:,:·.~;;;~~~g~": 
DOCKET NO. . ..) 

.- ) 

}:.: 

STATE OF SOUTH CAROLINA ~) ORDER OF APPOINTMENT OF LEGAL 
VS.. ) COUNSEL OF INo"lGENT DEFENDANT 

JAMES D. ROBERTSON· . ) . 
DEFENDANT . ) 

) 

. . 
The defendant .contends that h~. is indigent and .in n~ed of services of an 

attorney as contemplated by law. THEREFORE, MICHAEL BROWN, Attorney­
at-Law, is appointed as Counsel for the Defendant. 
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f 

Ed Salter - Activity in Case 2: ll-cv-00063-SB -BRH Robertson v. Ozmint Order on 
Motion for Reconsideration . 

From: 
To: 
Date: 

<SCD Efilingstat@scd. llscourtS.gov> 
<scd _ ecf _ nef@scd.uscourts.gov> 
2115/2012 12:25 PM 

Subject: Activity in Case 2:11-cy,,00063-SB .-BHH Robertson v.Ozrnint Order on 
Motion for ReconSideration . 

. . 

Thisisan 311tomatice-maH message generated by the CM/ECF system. Please DO 
NOT RESPOND to this e-mail because the mailbox is unattended. 
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United 
States policy permits attorneys of record and parties in a case (including pro se 
litigants) to receive one free electronic copy of all documents filed electronically, if 
receipt is required by law o·r directed by the filer. PACER access fees ·apply to all 
other users. To avoid later ch.arges, download a copy of each· document during this 
first viewing. However, if the referenced document is a transcript, the free copy and 
30 page limit do not apply. . 

u.S. District Court 

District of South Carolina 

Notice of Electronic Filing 

The following transaction was entered on 2/15/2012 at 12:23 PM EST and filed on 
2115/2012 . 
Case Name: Robertson Y. Ozmint 
Case Number: 2: ll-cv-00063-SB -BHH 
Filer: 
Document Number: 64(No document attached) ........ , ......... _ .. _ ......... ~ __ ~_a .. ___ ~_ ... w._·_t 

....... \ ................ \_ ............... -~ ..... --,---:""-~--.:....--....-
Docket Text: 
TEXT ORDER denying [60] Motion for Reconside·raHon\~ t44Torderoo'-'··· 
Motion to Stay; granting [63] Motion for Leave to;Fil&'State~O:(l)urt Statl1fS":l 
Update. Signed by Magistrate Judge Bruce Howe HendrickS tJft2/1.51~J2~ 
(h h OII, ) - .. -------•......... ~~ ..•.... 

:~{,-: .. ~. ',.:. ,- !..! 

2:11-cv-00063-SB -BInI Notice has been electronically m~iI~(fto'; ...... :;.,: .• ~ ........ " .... -;:1-'( 

',1 .... ~ ,: r" . ~ I J •• ~ !:' .. : :~nr. 1.. :..i:"I;. 
;.. .. '.. . ........... " '" ....... _. r .. ... 

: ,0'.: ··;~·vt:·:(,".~:' :'; (\.; .. ·~:r 
file:I/C:\Ooctiments and Settings\Esalter\LocaI Settings\Temp\XPgrpwise\4... 2115/2012 



John H Blume john@blumelaw.com 

William Edgar Salter, III agesalter@ag.state.sc.us·. 

Donald John Zelenka agdzelenka@scag.gov, aglbrawley@ag.state.sc.us 

Keir M Weyble keir@blumelaw.com 

Emily Paavola emily@deathpenaltyresource.org 

2:11-cv-00063-SB -BHH Notice will not be electronically mailed to: 

--- Scanned by M+ Guardian Messaging Firewall ---

Page 2 of2 

file:I/C:\Documents and Settings\Esalter\Local Settings\Temp\XPgrpwise\4... 2/15/2012 
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STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

Appeal from York County 

Honorable Lee S. Alford, Circuit Court Judge 

JAMES ROBERTSON, 

PEmrONER, 

V. 

STATE OF soum CAROLINA, 

RESPONDENT. 

RETURN TO MOTION TO DISMISS 

Petitioner makes the following return to the State's motion to dismiss: 

1) Petitioner's post-conviction relief counsel, Emily Paavola, properly set forth her 

Rule 243(c), SCACR, reasons why this case should proceed where it is was ruled successive 

by the lower court at the time she filed the notice of intent to appeal. Counsel set forth 

"sufficient facts; argument, and citation to legal authority to show that there is an arguable 

basis for asserting that the detennination by the lower coUrt was improper." 

2) Counsel was notified on February 10,2012 that the present case would proceed 

before this Court and that it was "proceeding in accordance with the South Carolina 

Appellate Court Rules. The petition for writ of certiorari and appendix are currently due 

March 26, 2012." A copy of that notification is attached as Exhibit A. 

1 



2) Petitioner would also note that the Federal District Court has stayed petitioner's 

federal habeas case, and ,issued a stay of execution so the present action could be resolved 

before this Court. The st~te's attempts to lift that stay in Federal Court were denied ,by 

orders dated November 30, 2011 and February 15, 2012. Robertson v; Ozmint #2:11-cv-

00063-SB-BHH. See Exhibit B (Docket Text). 

3) Petitioner submits that the State's present motion to dismiss is an improper 

motion. There is no provision allowing it in Rule 243(c), SCACR, and this Court has , 

already detennined that the case will proceed on the basis of the showing made, by 

petitioner. As stated above, counsel for petitioner properly set forth her reasons why this 

case should not be dismissed as sucCessive or as barred by the statute' of limitations in a 

separate document when she filed the notice of intent to appeal on behalf of petitioner. As 

evidenced, by the Exhibit A, those reasons were accepted by this Court and this case was 

allowed to go forward. 

'4) Further, as Ru1e 243(c), SCACR, implicitiy contemplates, arguments like those 

set,forth in the State's motion to dismiss are properly raised in a return to the petition for a ' 

writ of certiorari, rather than in an unauthorized request to terminate the ordinary process of 

review at the notice of appeal stage. 

WHEREFORE, the State's motion to dismiss should be denied. 

Robert M. Dudek 
Chief Appellate Defender 

February 29, 2012 ' 
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STATE OF SOUTH CAROUNA 
IN THE SUPREME COURT 

Appeal from York County 
Honorable Lee S. Alford, Circuit Court Judge 

JAMES ROBERTSON, 

PETITIONER, 

V. 

STATE OF SOUTH CAROLINA, 

RESPONDENT. 

CERTIFICATE OF SERVICE 

. . 
The undersigned attorney her<;:by certifies that. a true copy of the re~ to motion to dismiss 

in the above-referenced case has been served upon William Edgar Salter, Ill, Esquire, at the 

Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC 29201, this 29th day of 

February, 2012. 

SUBSClUBED AND SWORN TO before me 
this 29th day of February, 2012 

~CJJ.w.A tJ Uill.... (L.S.) 

Chief Appellate Defender 

ATTORNEY FOR APPELLANT 

Notary Public for South C~olina . 
My Commission Expires: f\~ ';).?' .~\4 
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James Robertson peR Appeal 

From: Hopkins, Debbie <DJHopklns@sccourts,oi'g> 

. To: Emlly@deathpenaltyresourc~,o,:g 
Cc: 

Date: Friday, February 10, 2012 01: 18 pm 
Subject: James Robertson PCR Appeal 

Attachmentsl 

Dear Ms. Paavola, 

Page i of 1 

In response to your telephone request, please be advised Mr. Robertson's appeal 
from the denial of hi~ post-conviction relief action is currently pending iii the South 
Carolina Sypreme Court and is proceeding in accordance with the South Carolina 
Appel/ate Court Rules. 

The Petition for a Writ of Certiorari and Appendix are currently due March 26, 2012. 

: Please feel free to contact this office if additional information is needed. 

Sincerely, 

Depute .JJI. .7fqp£ins, 
. Sourli Caroana Szg;reme Court' 
p.a $ox 1JSSO 
CtJ/Um/iia, Sourli Carolina 29211 
(80S) 734-1080 

http://mai1.deathpenal tyresoutce.orgiedgedesklcgi-biniviewmai1.exe?id=O 13cOfl707 dOdbc... 2/ 13/2012 
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DEATH, STAYED 

U.S. District Court 
District of South Carolina (Charleston) 

CIVIL DOCKET FOR CASE #: 2: ll-cv-00063-SB -BllH 

Robertson v: Ozmint 
Assigned to: Honorable Sol Blatt; Jr 
Referred to: Magistrate Judge Bruce Howe Hendricks 
Cause: 28:2254 Petition for Writ of Habeas Corpus (State) 

Date Filed: 0110712011 
Jury Demand: None 
Nature of Suit: 530 Habeas Corpus 
(General)· 

Petitioner 

James D Robertson 

V. 

Respondent 

Jon Ozmint 
Commissioner, South Carolina 
Department of Corrections 

Jurisdiction: Federal Question 

represented by Emily Paa.vola 
John H BlumeLaw Office 

'PO Box 11744 
Columbi~ SC 29211 
803-765-1044 
Email: 
emily@deathpenaltyresource.org 
PRO HAC VICE 
AITORNEY TO BE NOTICED 

JohnHBlume 
Blume Weyble and Lominack 
PO Box 11744 
Columbia, SC 29211 
803-765-1044 
Fax: 803-765-1143 
Email: john@blumelaw.com 
AITORNEY TO BE NOTICED 

Keir M Weyble 
John H Blume Law Office 
PO Box 11744 
Columbia, SC 29211 
803-765-1044 
Email: keir@blumelaw.com 
AITORNEY TO BE NOTICED 

represented by William Edgar Salter, III 
SC Attorney General's Office. 
PO Box 11549 
Columbia, SC 29211 
803-734-6305 

https:llecf.scd.uscourts.gov/cgi-bin/DktRpLpl?720865775506202-L 4S? 0':' I 
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Date Filed # 

10127/2010 1 

1110112010 

11/0112010 l 

11102/2010 ~ 

11103/2010 1 

11104/2010 lQ 

1110512010 11 

1110812010 II 

Page 2 of7 

Fax: 803-734-4035 
Email: agesalter@ag.state.sc.us 
LEAD AITORNEY 

Docket Text 
" 

A TfORNEY TO BE NOTICED 

Donald John Zelenka 
SC Attorney General's Office 
PO Box11549 
Columbia, SC 29211 
803-734-6305 
Fax: 803-734-4035 ' 
Email: agdzelenka@seag.gov 
A TfORNEY TO BE NOTICED 

MOTION for Stay ofExecution~ MOTION to Appoint Counsel by James D 
Robertson. Motions referred to Bruce Howe Hendricks,(kbos) (Entered: 
1110112010) 'l ' 

TRUE DIViSION FOR TRIAL: Rock Hill. (kbos) (Entered: 1110112010) 

RESPONSE to Motion re 1 MOTION to Stay ~OTIbN to Appoint Counsel 
Response filed by Jon Ozmint.Reply to Response to Motion due by 1111212010 
(Attachments: # 1 State Court Documents SC Set. Order of Oct. 27, 2010 
setting Date;ofExecution, # ~ State Court Documents Remittitur Letter, # 1 
State Court Documents Robertson .v. State - Order denying Certiorari October 
6, 2010, # 1. Certificate of Service )(Zelenka, Donald) (Entered: 1110112010) 

MOTION to Appear Pro Hac Vice by Emily Paavola by James D Robertson. 
Response to Motion due by 11119/2010 (Attachments: # 1 Affidavit)Proposed 
order is being emailed to chambers with copy to opposing counsel(Weyble, 
Keir) (Main Document 5 replaced on 11/3/2010) (ncha,). Modified on 
1113/2010 to replace incorrect document with corrected document as provided 
by filing user (ncha, ). (Entered: 1110212010) 

MOTION for Leave to Proceed iiI forma pauperis (Restricted Access) by 
James D Robertson. Response to Motion due by 11122/2010 (Attachments: # 1 
Affidavit Form AO 240, # ~ Affidavit Certified Trust Account)Proposed order 
is being emailed to chambers with copy to opposing counselMotions referred 
to Bruce Howe Hendricks.(Weyble, Keir) (Entered: 11103/2010) 

ORDER granting Petitioner's 1 Motion for Stay of Execution signed by 
Honorable SoL Blatt; Jr on November 4, 20 I O.(ncha, ) (Main Document 10 
replaced on 1111812010) (ncha;). Modified on 1111812010 to replace main 
documentto add filing headers (ncha,). (Entered: 1110412010) 

ORDER granting 1 Motion for Emily C. Paavola to Appear Pro Hac Vice 
signed by Honorable Sol Blatt,Jr on November 4, 2010.(ncha,) (Entered: 
11105/2010) 

NOTICE of Appearance by William Edgar Salter, III on behalf of Jon Ozmint 

httn,,·//pf'.f C;:l'n m:r.nllrt~u1Ov/cQ'i-hin/DktRDt.DI?720865775506202-L 452 0-1 2I27120l2 
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CM/ECF - sed Page 3 of7 

(Attachments: # ! Certificate ofService)(Salter, William) (Entered: 
11108/2010) 

11108/2010 11 ORDER granting ZMotion for Leave to Proceed in forma pauperis; granting 
in part and denying in part! Motion to Appoint Counsel. John H. Blume, a 
member of this Court's Death Penalty Attorney Panel, is appointed as lead 
counsel for Petitioner in this capital habeas corpus case. Keir M. Weyble is· 
appointed second chair counsel in Petitioner's capital habeas corpus case. 
Signed by Magistrate Judge Bruce Howe Hendricks on November 8~ 2010. 
(ncha, ) (Entered: 11108/2010) 

1110912010 11 SUPPLEMENTAL ORDER appointing Emily C. Paavola as third chair 
counsel for the Petitioner; Signed by Magistrate Judge Bruce Howe Hendricks 
ori November 9~ 2010. (ncha, ) (Entered: 1110912010) 

11118/2010 18 * **DOCUMENT FAXED: lQ Order on Motion to Stay to· SCDC, ATfN: 
David Tatarsky, 803-896-1766. (ncha, ) (Entered: 11118120 I 0) 

01/0712011 20 Petition for Writ of Habeas Corpus. (Attachments: # 1 Exhibit, State Court 
Judgment and Order # f. Exhibit, Supreme Court Letter)Weyble, Keir) 
Modified on 11712011 to edit text (ncha, ). (Entered: 01107/2011) 

01107/2011 II MOTION to Stay Proceedings Pending Exhaustion o/State Remedies by 
James D Robertson. Response to Motion due by 1124/2011 No proposed 
orderMotions referred to Bruce Howe Hendricks.(WeYble, Keir) (Entered: 
0110712011) 

0110712011 23 NOTICE OF CHANGE OF CASE NUMBER from Miscellaneous Case 
Nllmber 6:1O-mc-00158-SB-BHH. (ncha,) (Entered: 01107/2011) 

01107/2011 24 MOTION to Strike 20 Petition for Writ of Habeas Corpus by Jon Ozmint. .'. 

,. Response to Motion due by 1124/2011 (Attachments: #! Certificate of 
Service)No proposed orderMotions referred to Bruce Howe Hendricks.(Salter, . 
William) (Entered: Oll07/2011) ~.. ' 

01/07/2011 25 Petition for Writ of Habeas Corpus (Verified). ,Weyble, Keir) (Additional 
attachment(s) added on 1120/2011: #! Exhibit, State Court Judgment and 
Order, # ~ Exhibit, State Court letter) (ncha,). (Entered: 0110712011) 

01124/2011 28 RESPONSE in Opposition re .ll MOTION to Stay Proceedings Pending 
Exhaustion o/State Remedies Response filed by Jon Ozmint.Reply to 
Response to Motion due by 2/3/2011 (Attachments: # 1 attach no 1 - SC Sup 
Crt's memo 8-13-03, # 2. attach no 2 - Order of appt of legal counsel 9-9-05, # 
1 attach no 3 - reply to response to mtn to remand, # 1. attach no 4 - SC Sup Crt 
order denying mtn, # i Certificate ofService)(Salter, William) (Entered: 
01124/2011) 

01127/2011 30 TEXT ORDER finding as moot 24 Motion to Strike the 20 Petition for 
\Vrit of Habeas Corpus. The petition has now been verified by cou nsel. As 
Respondent concedes, this is sufficient Order signed by Magistrate Judge 
Bruce Howe Hendricks on January 27, 2011.(ncha,) (Entered: 0 lI27/20 II) 

0210112011 32 ORDER authorizing service of process and apprising the respondent of 
deadline for filing dispositive motions. Return and Memorandum due by 

https:llecf.scd.uscourts.l!ov/clZi-binlDktRnt.nl?720Rn'i77'i'i0h,)(),)_f. <1,,) 0_1 ,)/,,)'1/")f\I'l 
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3/28/2011. Signed by Magistrate .Judge llru(!c Howe Hendricks on 2/1111. 
(Attachments: # ! Verified Petition, # 1 State Court Documents, # J State 
Court Letter)(kmca) (Entered: 02/01/2011) 

02/0112011 33 REPLY to Response to Motion re 21 MOTION to Stay Proceedings Pending 
Exhaustion a/State Remedies Response tiled by James 0 Robertson. 
(Attachments: # 1 Exhibit Order in Elmore vOzmint)(Weyble, Keir) (Entered: 

.0210112011) 

02/09/2011 34 ADMINISTRATIVE NOTICE RE: Docket (sdon;) (Entered: 02/09/2011) 

03/28/2011 35 MOTION for Summary Judgment by Jon Ozmint. Response to Motion due by . .. , 

4/14/2011 No proposed orderMotions referred to Bruce Howe Hendricks. 
(Salter, William) (Entered: 03/2812011) 

03/28/2011 36 RetUrn ~d Memorandum to 25 Petition for Writ of Habeas Corpus by Jon· 
Ozmint. (Attachments: # 1 attach no 2 - TOR 11-20-98, # ~ attach no 3 - TOR 

'. 12-18:'98, # .lattach no 4 '- TOR2-12-99, # 1 attach no 5 ~ TOR 2-19-99-part 1, 
# i attach no 5 - TOR 2-19-99 - part 2, # ~ attach no 6 - pet for writ of cert, # 1 
attach no 7- order denying cert, # ~ attach no 9 - return to mtn dated 9-11-00, # 
2. attach no 10 -order dated 10-6-00, # lQ attach no 11 - order dated 2-2-01 
appting Wellborn Esq., # 11 attach no 12 - order dated 2-15-01 re evaluation, # 
12 attach no l3 -ltr and affidavit of robertson dated 3-15-01, # 11 attach no 14 
- report dated 10-12-01, #.14 attach no 15 - Order 11-15-01 relieving Dudek, # 
il attach no 16 - mOA 4-15-02)(Salter, William) ADDmONAL . 
ATIACHEMNTS filed as entry 37, 38, 39, 40, 41 , 42, 43. Modified title 
and added link on 3129/2011(hhil, ). Modified on 3/30/2011 and 4/412011 to 
add additio,nallinks (hhi~). ADDITIONAL ATIACHMENTS filed as entry 
49. Modified on 6/312011 to add link (hhil,). (Entered: 03/28/2011) 

0312812011 37 Additional Attachments to Main Document 36 Return and Memorandum. 
(Attachments: # 1 attach no 17 - Itr dated 4-18-02 relieving Savitz, # ~ attach 
no 18 - order denying Savitz 5-16-02,#.l attach no 19 -ltr to SC St,lp Crt dated 
6-3-02, # 1 attach no 20 - order dated 6-26-02, # .2. attach no 21 - report dated 
10-28-02, #. ~ attach no 22 - pro se mOA dated 7-25-03, # 1 attach no 23 -
mOR 12-31-03, # ~ attach no 24 - order dated 11-22-04, # .2 attach no 25 -
Memo dated 2-14-05, # lQ attach no 26 - report dated 2-23-05, # 11 attach no 
27 - Order dated 6-3-05,# 12 attach no 28 - Order granting stay 7-7-05, # .u. 
attach no 29 - Order appting atty dated 9-9-05)(Salter, William) Modified title 
on 3/2912011 (hhil,). (Entered: 03128/2011) 

03/29/2011 38 Additional Attachments to Main Document 36 Return and Memorandum. 
(Attachments: # 1 attach no 34 - return and mtn to dismiss dated March 24, 
2011, # ~ attachment to attach no 34 - Order of dismissal- part 1, # .l 
attachment to attach no 34 -Order of Dismissal- part 2, # 1 attachment to 
attach no 34 - Order of dismissal- part 3~ # i attach no 35 - proposed 
Conditional order of dismissal)(Salter, William) Modified title on 3/30/2011 
(hhil,). (Entered: 03/29/2011) 

03129/2011 39 AdditionalAttachments to Main Document 36 Return and Memorandum. 
(Attachments: # 1 attach no 1 - appendix - vol 1 - part 1, # f. attach no 1 -
appendix - vol 1 - part 2, # .l attach no 1 - appendix - vol 1 - part 3, # 1 attach 

htt",<,·/I .. ,.f ""n lI<:r".nllrtc:: anv/r.O'i-hin/nktRnt.nl?720R65775506202-L 452 0-1 2/27/2012 
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no I - appendix - vol I - part 4, #i attach no 1- appendix - vol I - part 5;#, Q 
attach no 1 - appendix - vol I - part 6, # 1 attach no I - appendix - vol I - part 
7, # ~ attach no I - appendix- vol 2 - part I, # .2 attach no I - appendix - vol2 -
part 2)(Salter, William) Modified title on 3130/20 II (hhil, ). (Entered: 
03/29/20ll) , ' l 

0312912011 40 Additional Attachments to Main Document 36 Return and Memorandum, 
(Attachments: # 1 attach no I - appendix - vol 2-part 3, # 6. attach no I -
appendix - vol 2 - part 4, # 1 attach no 1 - appendix - vol 2-part 5, # 1, attach no 
1 - appendix - vol 2 - part 6, # i attach no 1 - appendix - voI2-part7, # .Q attach 
no 1 - appendix - vol 3 part 1, # 1 attach no 1 - appendix - vol 3 part ~, # ~ 
attach no 1 - appendix - vol 3 - part 3)(Salter, William) Modified title on ' 
3/3012011 (hhil; ). (Entered: 03/29/2011) , 

03/29/2011 41 Additional Attachments to Main Document 36 Return and Memorandum. 
(Attachments: # 1 attach no 1 - appendix - vol 3-part 4, # .fattach no 1 -
appendix - vol 3 -part 5, # 1 attach no I' - append ix.- vol, 3-part 6,' # 1, attach no 
1 - appendix - vol 4 part 1, # i attach no 1 - appendix - vol4- part 2, # .Q attach 
no 1 - appendix -' vol 5 - part I, # 1 attach no 1- appendix - vol 5-part 2, # ~ 
attach no. 1 - appendix - vol 6 part I, #.2 attach no 1 - appendix - vol6-part 2) 
(Salter, William) Modified title on 3/3012011 (hhil, ). (Entered: 03129/2011) 

03/29/2011 42 Additional Attachments to Main Document 36 RetUrn and Memorandum. 
(Attachments: # 1 attach no 1 - appendix - vol 7 - part 1, #.f attach no 1 -
appendix - vo17 - part 2, # 1 attach no lappendix.- vol 7 part 3, # 1, attach no r 
-appendix - vol 7 -part 4, # i attach no 1 - appendix - vol 8 part I, # .Q attach ' 
no 1 appendix vol 8 - part 2, # 1 attach no 8 - Ltr from Robertson to Crt, # ~ 
attach no 24 - Order 11-22-04, #.2 attach no 30 - pet for writ of cert, # 10 
attach no 31 - return to pet for writ orcert, # 11 attach no 32 - Order 10-6-10, # 
,12 attach no 33 - remittitur 10-22-10, # 11 attach no 36 - Order 11-21-02, #14 
attach no 37 - return to mtn to relieve counseI9-11-00)(SaIter, William) 

, Modified title on 3/3012011 (hhil, ). (Entered: 03129/2011) 

04/01/2011 43 Additional Attachments to Main Document 36 Return and Memorandum. -, 
(Attachments: # 1 attach no 38 - Itr of Paavola dated 3-29-11 and Respondent's 
Itr to Shearouse dated 4-1-11 )(Salter, William) Modified title on 4/1/20 II ' 
(hhil, ).Modified on 4/8/2011 to add docket text (hhil, ). (Entered: 04/0112011) 

04/0812011 44 ORDER granting 21 Motion to Stay. The petitioner ~hall notify the Court 
within five (5) days of resolution of his state court PCR application. 
Thereafter, the respondent will have thirty(30) days to amend his motion 
for summary judgment, as necessary. Signed by Magistrate Judge Bruce 
Howe Hendricks 00 4/S/l1.(hhil,) (Entered: 0410812011) 

04/15/2011 46 MOTION for Reconsideration re 44 Order on Motion to Stay, by Jon Ozrilint. 
Response to Motion due by 5/212011 (Attachments: # 1 attach no I - Emily 
Paavola Ltr dated 3-29-11', #.f attach no 2- Ltr to Shearouse dated 4-1-II)No 
proposed orderMotions referred to Bruce Howe Hendricks.(Salter, William) 
ADDITIONAL ATTACHMENTS FILED 9/23/11 as entry 53 . Modified on 
9/26/2011 to add link(hhil,). (Entered: 04/15/2011) 

04/19/2011 47 RESPONSE in Opposition re 46 MOTION for Reconsideration re 44 Order on 

httDs:llecf.scd.uscourt~-Imv/r.p'i-hin/nld~nt nl?7"'I\Ot;:C'7'7~CI\J::,.,n~ r U,,\" " , 
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Motion to Stay, MOTION for Reconsideration re 44 Order on Motion to Stay, 
Response filed by James D Robertson.Reply to Response to Motion due by 
4/29/2011 (Attachments: # 1 Exhibit, # ~ Exhibit)(Weyble, Keir) (Entered: 
04/19/2011) " . 

06102/2011 49 Additional Attachments to Main Document 36 Return and Memorandum. 
(Attachments: # 1 attachment no 39 - SC Sup Crt order dated 5-31~11)(Salter, 
William) Modified title on 6/3/2011 (hhil,). (Entered: 06/02/2011) 

J 09123/2011 ' 53 Additional Attachments to Main Documerit.46 MOTION for Reconsideration 
re 44 Order on Motion to Stay, MOTION for ReConsideration re 44 Order on 
Motion to Stay,. (Attachments: # 1 attach no 1 - applicant's response in opp to 
nitn to dismiss" # .f attach no 2 - respondent's reply to applicant's response to 
return and mtn to dismiss, # J.. attach no 3 - Ltrfrom Judge Alford to WES, # ~ 
attach no 4 - Order dated 9-20-11 )(Salter, William) (Entered: 09/23/2011) 

09/26/2011 54 TEXT ORDER: It appears Cram the most recent filings of the Respondent 
that the Petitioner's state PCR application has been denied. Within 3 days 
of this Order or as soon as practicable, the parties should briefly indicate 
their belief as to whether the stay of this ~atter should now be lifted. 
Signed by Magistrate Judge Bruce Howe Hendricks on 9/26/11. (hhil,) 
(Entered: 0912612011) 

09/29/2011 55 STATUS REPORT l'etitioner's Memorandum on Maintaining the Stay of 
These Proceedings Pending Exhaustion of State Remedies by James D 
Robertson. (.i\ttachments: # ! State Court Motion to Alter or Amend with 
Supporting Exhibits 1-3) (Weyble, Keir) Modified on 10/412011 to add 
attachment description (hhil, ). (Entered: 09/29/2011) 

09/2912011 56 STATUS REPORT Respondent's Response to Text Order [Doc. #54J by Jon 
, , Ozmint. (Salter, William) (Entered: 09/2912011) , 

1011412011 57 MOTION to Amend/Correct 55 Status Report, by James 0 Robertson. 
Response to Motion due by 10/3112011 (Attachments: # 1. Exhibit)No 
proposed orderMotions referred to Bruce Howe Hendricks.(Weyble, Keir) 
(Entered: 10/14/2011) 

11/0812011 58 TEXT ORDER granting 57 Motion to AmendlCorrect. Signed by 
Magistrate Judge Bruce Howe Hendricks on l1/S/ll.(hhil, ) (Entered: 
11108/2011 ) 

1113012011 59 ORDER denying 46 Motion for Reconsideration re 44 Order on Motion to 
Stay. It is ORDERED that the stay, already in effect in this case, shall not 
be lifted. Additionally, the respondents motion to reconsider [Doc. 46] is 
DENIED. The petitioner shall notify the COllrt within five (5) days of 
resolution of the pending motion to alter or amend in the peR Court. See 
Rhines, 544 U.S. at 278. Thereafter, the respondent will have five (5) days 
to indicate to the Court whether or not it continues to believe the stay 
should be litled. Signed by Magistrate Judge Bruce Howe Hendricks on 
11/30/11.(hhil, ) (Entered: 11130/2011) 

1212112011 60 MOTION FOR RECONSIDERATION ON 44 Order granting 21 Motion to 
, stay by Jon Ozmint with REPL Y to 59 Order on Motion for Reconsideration. 

2127/2012 
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(Attachments: # 1 attach no 1 - Order of Judge Lee S. Alford filed on 12-8-11) 
(Salter, William) Modified on 121\22/2011 to correct event type(hhil,). 
(Entered: 12/21/2011) 

12122/2011 Ql RESPONSE in Opposition re 60 MOTION for Reconsideration Response filed 
by James D Robertson.Reply to Response to Motion due by 113/2012 (Weyble, 
Keir) (Entered: 12/2212011) 

, 

02114/2012 63 MOTION for Leave to File State CourtStatus Update by James D Robertson. 
Response to Motion due by 3/212012 (Attachments: # 1 Supreme Court Status 
Email)No proposed orderMotions referred to Bruce Howe Hendricks.(Weyble, 
Keir) Modified on 2/16/20 12 to correct attachment description (hhil, ). 
(Entered: 0211412012) 

02/15/2012 64 TEXt ORDER denying 60 Motion for Reconsideration re44 Order on 
Motion to Stay; granting 63 Motionfor Leave to File State CourtStatus 
Update. Signed by Magistrate Judge Bruce Howe Hendricks 00 2/15/12. 
(hhil,) (Entered: 02115/2012)· , 
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IN tHE STATE OF SOUTH CAROLINA 
In The Supreme Court 

\0 copy 

STATE OF SOUTII CAROLINA 

IN TIIE SUPREME COURT 

Appeal from York County 

Honorable Lee S. Alford, Circuit Court Judge 

JAMES ROBERTSON, 

PETITIONER, 

v. 

STATE OF soum CAROLINA, 

RESPONDENT. 

NOTICE OF SUPPLEMENTAL AUTHORITY 

RECBIVED 
MAR! g. 2012 

s.c. Suprem'e Court 

RECEIVED 

!~AR Z B 1012 

SCOFFICEOF 
APPELLATE DEFENSE 

In Martinez v. Ryan, --- S.Ct. .----, 2012 WL 912950 (U.S., Mar. 20, 2012). a 7-2 majority 

. of the Supreme Court of the United States held that "[i]nadequate assistance of counsel at initial-

review collateral proceedings may establish cause for a prisoner's procedural default of a claim 

of ineffective assistance at trial." Id at *5. The Court did not decide whether there is a Sixth 

Amendment right to counsel (and thus a constitutional right to the effective assistance of 

counsel) in jurisdictions such as South Carolina where claims of ineffective assistance of counsel 
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must be raised in post-conviction proceedings .. Rather, it reserved that question for another case 

and another day. However, it did.hold that, as a matter of equity, ineffective assistance of post-

conviction counsel is a gateway to consideration of a claim of ineffective assistance of trial 

counsel not raised in a prior post-conviction proceeding. fd at *8 ("Allowing a federal habeas 
. . 

c.ourt to hear a claim of ineffective assistance of trial counsel when an attorney's errors ... 

. caused a procedural default in an initial-review collateral proceeding acknowledges, as an 

equitable matter, that the initia]-review collateral proceeding, if undertaken without counselor 

with ineffective counsel,may not have been ·sufficient to ensure that proper consideration was 

given to a substantial claim:'); 

In creating this new exception to consideration of claims previously barred from federal 

review, the Court relied upon several considerations. First, the Court recognized that because 

. PCR is the "first designated proceeding for a prisoner to ~aise a claim of ineffective assistance at 

trial, the collateral proceeding is in many ways the equivalent of a prisoner's direct appeal as to 

the ineffective-assistance claim." fd. at *7. Second, tlIe Court noted that "[w]ithout the help of 

an adequate attorney, a prisoner will have .. .difficulties vindicating a substantial ineffective-

. assistance-of-trial-counsel claim." fd 'Thus the Court concluded that: 

fd. at *11. 

Where, under state law, claims of ineffective assistance of trial 
counsel must be raised in an initial-review collateral proceeding, a 
procedural default will not bar a federal habeas court from hearing 
a substantial claim of ineffective assistance at trial if, in the initial 
review collateral proceeding, there was no counselor counsel in 
that proceeding was ineffective. 

Currently pending before this Court is applicant's appeal from the summary denial of his 

second application for post-conviction relief. In that application, petitioner alleged both that his 

initial trial counsel were ineffective under Strickland v. Washington, 466 U.S. 668 (1984), and 
2 



that his initial post-conviction counsel provided ineffective assistance of counsel during the post­

conviction relief proceedings. The PCR judge, however, summarily dismissed the application 

for post-conviction relief on the basis that ineffective assistance of PCR counsel did not provide 

. a triggering mechanism for filing a second PCR action. September 20, 2011 Order of Dismissal 

at p26 ("there is no presumed prejudi~e from the failure to follow a. technical requirement of a 

statute that is not a right guaranteed by the United States or State Constitutions."); id at p.29 

(concluding that the ABA Guidelines for the Appointment and Performance of Defense Counsel 

in Death Penalty Cases "do not and cannot apply to collateral counsel's performance because 

there is no Sixth Amendment right to counsel in PCR."). Counsel for the State has also moved to 

dismiss this appeal on the same grounds. 

Martinez has changed the legal landscape of, this case. While the United States Supreme 

Court's decision does not mandate that this Court, at least at this time, create a similar equitable 

exception to the generally recognized bar against second PCR applications, it certainly provides 

a basis for doing so. First the Court left open the 'question of whether there is a Sixth 

Amendment right to counsel in cases where a claim must be raised as an initial matter in state 

post-conviction proceedings. Given the Court's recognition that an initial peR challenge raising 

claims that must be raised for the first time on collateral review is very similar to a direct appeal, 

it seems likely that the Court will eventually answer that question in the affirmative. Douglas v. 

California, 372 U.S. 353 (1963) (holding that an indigent defendant has the right to counsel on 

direct appeal); Jones v. Barnes, 463 U.S. 745 (1983) (recognizing the right to effective assistance 

of counsel on direct appeal). Second, the Court's recognition of the importance of a) the right to 

the effective assistance of counsel at trial as an essential component of the adversary system, b) 

collateral review in vindicating the right to effective assistance of counsel, and c) adequate post-

3 
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conviction representation to investigate and present substantial claims of ineffective assistance of 

, trial, counsel, the same equitable considerations that led the Court to recognize ineffective 

assistance of state post-conviction counsel as "cause" for a procedural default in federal habeas 

corpus ·proceedings. should lead this Court to adopt a similar exception to the bar against second 

or successive PCR applications. 

Thus. this Court should deny the state's motion to dismiss the appeal and adhere to its 
, , 

previous determination to allow the ,case to proceed in the ordinary course so that the Court may 

resolve this important question., . 

Respectfully submitted, 

, tfJ/' : . ' 

M~ , 
Robert M. Dudek 

, Chief Appellate Defende~ 

March 28, 2012 

4 
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IN THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

STATE OF sotJTII CAROLINA 

4598 

IN THE SUPREME COURT RECEIVED 
MAR 28' 2012 

Appeal from York County 

Honorable Lee S. Alford, Circuit Court Judge . S.C. Supreme Court 

JAMES ROBERTSON, 

PETmONER. 

v. 

STATE OF soum CAROLINA, 

RESPONDENT. 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true copy of the notice of supplemental authority in the 
above referenced case has been served upon Donald J. Zelenka, Esquire, at Rembert Dennis Building, Room 

519, 1000 Assembly Street, Columbia, South Carolina 29201, this 26th day of March, 2012. 

Robert M. Dudek 

Chief Appellate Defender 

ATTORNEY FOR PETITIONER. 

March 28, 2012 
5 
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moe ~upreme QCourt of ~outo QCarolina 

DANIEL E. SHEAROUSE 
CLERK OF COURT 

BRENDA F. SHEALY 
CHIEF DEPUTY CLERK 

Apri1S,2012 

Senior Assistant Attorney General William Edgar Salter, III 
Office of the Attorney General 

. P.O. Box 11549, 
Columbia, SC 29211 

Re:. Robertson, James v. State 

Dear Counsel: 

POST OFFICE BOX 11330 
COLUMBIA, SOUTH CAROLINA 29211 

(803) 734-1080 

FAX (803) 734-1499 . 

The following Order has been end9rsed on your Motion to Dismiss in the above 
entitled case on appeal. 

"Motion to dismiss is denied. 

sf Costa M. Pleicones J. 
For the Court 

AprilS, 2012." 

By copy of this letter we are advising opposing counsel the Petition for a Writ of 
Certiorari and Appendix should be served and filed within thirty (30) days of the 
date of this letter. 

CLERK 

RECEIVED 

APR 5 2012 

SCOFFICEOF 
APPELLATE DEFENSE 
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Robertson, James v. St~te 
Page Two 
April 5, 2012 

cc: Chief Appellate Defender Robert M. Dudek 
Emily C. Paavola, Esquire 
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