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ARGUMENT

I. NORDIC’S ARGUMENTS WERE PROPERLY PRESERVED FOR
APPEAL.

Issue preservation rules are designed to give the trial court a fair opportunity to
rule on the issues, and thus provide the Supreme Court with a platform for meaningful
appellate review. Herron v. Century BMW, 719 S.E.2d 640 (S.C. 2011). In general, for
an issue to be preserved on appeal, it must be presented to the trial court and ruled on by
the trial court. Foster v. Foster, 711 S.E.2d 878 (S.C. 2011). The issue on appeal in this
case is whether the Master-in-Equity erred in failing to consider an oral offer when
directing the sale of certain heirs property. The Master-in-Equity’s Decree clearly shows
that the issue was before the Court and ruled on by the Court. Specifically, Paragraph
Seventy-Nine of the Master-in-Equity’s Decree states as follows:

“. .. Although counsel for Nordic indicated that his client would be

willing to negotiate a higher price, no such binding offer or agreement was

presented on Nordic’s behalf. It appears to the Court that the contract
writing between Plaintiffs and Associated is more likely to close at this

time.” ‘

See Decree p. 16 (R. p. 031).

The Coﬁrt’s decree finds that because Appellant’s (Nordic) increased offer to
$650,000.00 was not presented to the Court at the valuation hearing in writing and is
therefore non-binding. The Court’s ruling is in error and the issue is preserved for
appeal.

Going into the May 3, 2016 hearing, Nordic was under the impreséion that the
contract it had for $560,000 was in competition to the contract Associated Developers

had for $455,000. Nordic had an appraisal to submit to the Court that supported a

$560,000.00 value for the property. Because of the appraisal, and because of Nordic’s



$560,000.00 contract, Associated Developers amended its prior contract and presented a
$560,000.00 contract to the Court without any prior notice to Nordic. As a result, Nordic
amended its offer in Court to the $650,000.00 contract amount, which the Master-in-
Equity refused to consider because it was not in writing.

Thus, at the start of the valuation hearing, Respondent’s contract with the
landowners was for $455,000.00. Respondent, through the course of the valuation
hearing, was allowed to ehter an amendment to its contract increasing the offered
purchase price to $560,000.00, matching Appellant’s contract proposal. As stated in
Appéellant’s initial brief, the trial court, through partition, ultimately made a selection of
one contract over the other, similar to a judicial sale. (Appellant’s Initial Brief pg. 8)
The trial court noted that had Appellant’s $650,000.00 contract offer been presented in
writing at the May 3, 2016 hearing, it may have decided differently.

II. NORDIC’S RULE 59(e) MOTION WAS PROPER

Respondent’s assertion that Nordic’s Rule 59(e) motion was an attempt to create a
record post-trial lacks merit. It is proper to view a Rule 59(e) motion not only as a
vehicle to request the trial court “alter or amend the judgment,” but also a vehicle to seek
“reconsideration” of issues and arguments. Elam v. South Carolina Dept. of Transp., 361
S.C. 9,602 S.E.2d 772 (2004). The Supreme Court has expressed the view that there is
nothing inherently unfair in allowing a party one final chance not only to call the court’s
attention to a possible misapprehension of an earlier argument, but also to revisit a
previously raised argument. It is inherently unfair to disallow such an opportunity. /d.

The purpose of Nordic’s Rule 59(e) motion was to call to the court’s attention an

error in its failure to give consideration to Nordic’s oral offer of $650,000.00. See



Motion to Reconsider (R. p. 90). The evidence submitted by affidavit at the Rule 59(e)
motion hearing was a memorialization of the $650,000.00 offer presented by Nordic at
the May 3, 2016 hearing. & Affidavits of James A. Bruorton IV (R. p. 103); Sheneatha
Brisbane (R. p. 112); and Germaine Brisbane (R. p. 114). In the absence of a statute
providing otherwise, an oral bid is sufficient. 68 C.J.S Partition § 177 (citing Holliday v.
-McFadden, 188 S.C. 187, 198 S.E. 392 (1938)). South Carolina’s Partition Statute does
not provide that an oral bid is insufficient nor does it disallow a memorialization of a
verbal offer at a later date. The Master-in-Equity decision is in error and warrants
reversal or remand for consideration of Nordic’s $650,000.00 contract.

Under Rule 59(f), SCRCP, a Rule 59(e) motion “may in the discretion of the court
be determined on the briefs filed by the parties without oral argument.” Pollard v.
County of Florence, 314 S.C. 397, 444 S.E.2d 534 (Ct. App. 1994). Here, the trial court
elected to have a hearing on Nordic’s motion. Nordic did not present new evidence at the
hearing, Nordic simply submitted an executed contract memorializing its $650,000.00
offer that was rendered to the Court at the May 3, 2016 hearing. See Affidavit of James
A. Bruorton IV (R. p. 103). All parties and the court were aware of the $650,000.00 offer
that had been presented to the Court and there was no surprise or prejudice by that offer
being memorialized in writing.

III. CROSS-EXAMINATION OF PROFFERED ADDITIONAL
EVIDENCE IS NOT PRECLUDED

Respondent argues that Nordic’s use of post-trial affidavits filed after May 3,
2016 deprives other parties of the “opportunity for cross examination with respect to the
proffered, additional evidence.” As noted by the Respondent in its initial brief, the trial

court was expected to hold a final hearing in this matter on December 17, 2015. .



(Respondent’s Brief pg. 1) The issue of the sale of the heirs property was not reached
because Nordic unexpectedly appeared and claimed it had an unsigned offer to purchase
the property from another heir for the sum of $560,000.00. (Respondent’s Brief pg. 2)
As a result, the trial court set a hearing for May 3, 2016 to determine the value and
remaining property issues, including approval of the sale of the property to Associated or
Nordic. In the interim, both Associated and Nordic were permitted to intervene. See
Associated’s Motion to Intervene (R. p. 59); Order Granting Associated’s Intervention
(R. p. 11); Nordic’s Motion to Inter\}ene (R. p. 66); Order Granting Nordic’s Intervention 4
(R. p.-13).

At the May 3, 2016 hearing, Nordic’s executed contract for $560,000.00 along
with an appraisal in support of the value were before the Court. Associated, for the first
time, increased its contract amount from $455,000.00 to $560,000 in order to match
Nordic’s appraised value for the property of $560,000.00. As a result, Nordic offered to
purchase the property for $650,000.00, a value in excess of the appraised value of the
property. If Associated or the Court had concern over Associated’s inability to cross-
examine Nordic on its increased contract amount, no decision should have been made by |
the Court and the valuation hearing should have been continued. A trial judge may
continue a case sua sponte. Pioneer Electronics (USA) Inc. v. Cook, 294 S.C. 135, 363
S.E.2d 112 (Ct. App. 1987). To completely disallow and give no consideration to
Nordic’s $650,000.00 offer, which was submitted in response to an amended contract
with an increased amount from Associated, is in error and an abuse of the trial court’s
discretion.

Also, as stated in Nordic’s initial brief, if the trial court had concern over



Appellant’s ability to perform the proposed contract, it could have given Appellant a
timeline to close on the Property. If Appellant failed to comply with the trial court’s
ordered timeline, then the Property could be sold to Respondent pursuant to Respondent’s
presented contract. Such action would have resulted in no prejudice to the p.arties,
provided the timeline was consistent with that presented for closing of Respondent’s
contract.

CONCLUSION

For all the foregoing reasons and for those set foﬁh in the Brief of the Appellant,
this Court should reverse the Master-in-Equity’s Form 4 Order dated May 5, 2016 and
the Master’s Decree dated Jﬁne 16, 2016 directing the sale of Property to Respondent and
instead direct the sale of the Property to Appellant pursuant to its purchase agreement

with Defendants or remand to the trial court for further consideration.
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