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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN ) CASE NO. 15-CP-02-01181
)
ANGELA CARTMEL )
' ).
Plaintiff; ) CONSENT ORDER
)
vs. g FLED [[-1 LQ 2()._5.
EDWARD BRICE TAYLOR ) ;
: ) CCRRGS
Defendant, ) Mﬂ
) Deéputy Clerk

THIS MATTER COMES before the Court on the motion of the Defendant Edward Brice

Taylor, by and through his undersigned attomey, and _with the consent of the Plaintiff Angela
Cartmel, by and through her undersigned attomey, to continue the hearing on the Defendant’s
motion to compel arbitration scheduled to be heard Monday, November 16, 2015 at 9:30 é.m.
due to a court conflict on the part of Défcndant’s counsel. Accordingly, and for good cause
shown, \

IT IS ORDERED, ADJUDGED and DECREED that the hearing should be and the same
is hereby CONTINUED.

AND IT IS SO ORDERED.

= AN

Presiding Judge
Aiken County Court of Common Pleas

Dated k3
At Aiken, Sou C_" olina
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WE SO CONSENT:

ZL fjnr—

Robert B. Varnado

Alexis M. Wimberly

Brown & Varnado, LLC

P.0. Box 1127 (29465)

103 Church Street

Mount Pleasant, South Carolina 29464
P: (843) 737-7300

F: (843 654-5109
rvarnade@brown-varnado.com
awimberly@brown-varnado.com
Attorneys for Defendant Edward Brice Taylor

WE S0 CONSENT:

Bradford M. Owensby, Esquire
319 Park Avenue SE

Aiken, 5C 29801

P:(803) 648-5777

F: (803) 648-5228
bmobankslaw@gmail;coea

Attorney for Plaintiff Angela Cartmel
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WE SO CONSENT:

Robert B. Varnado, Esquire
P.O. Box 1127
Mount Pleasant, SC 29465
(843) 737-7300

Attorney for Defendant

WE SO CONSENT:

Bradford M. O sby, Esquire
319 Park Avenue SE

Aiken, SC 29801

(803) 648-5777

Attorney for Plaintiff
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STATE CF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF AIKEN CASE NO.: 2015-CP-02-01181
Angela Cartmel )
)
[ 1 Plaintiff, )
) MOTION AND ORDER INFORMATION
v. ) FORM AND COVER SHEET
)
Edward Brice Taylor, )
)
[x] Defendant. )
Nams, ., B 10, s o lalnif altorney Name. S.C, Bar no, and address of defendants attomey

Robert B. Vamado, Esquire
Alexis M. Wiiberly; Esquire
Brawn & Vamato LLC

] e-ma:] rvamado@bmwn-vamado com

{ 1 MOTION HEARING REQUESTED {sftach written motion and complete SECTIONS £ and ITY)
[ ] FORMMOTION, NO HEARING REQUESTED (compicte SECTIONS I and WII)
(x] PROPOSED ORDER/CONSENT ORDER (complets SECTYONS Il and XiT)

) SECTION I: Hearing Informstloﬁ
Nature of Motion:
Estirnated Time Needed: : Court Reporter Needed:

SECTION II: Motion/Order Type
{ ] Written motion/order attached
[x] Fomi Motion/Order

T'hereby move for gglicf or action by the court as set forth in the attached proposed order.
’ %tw/ " November i, 2015

-Signatire of At’;dmey for Plaintiff Date submitted

. SECTION II: Motion Fee
[X] PAID B AMOUNT: $25.00
{ ] EXEMPT: [.] Ruléto Show Causein Child or Spousal Support
(check reason) [1 Domestic Abuse or Abuse and Neglect
1] lndjgc;xt Status [ ] State Agency v. Indigent Party
T ually Violent Predator Act Post-Gonviction Relief -

-court per judg; :
Natie of Court choner
[ 3 Other:
JUDGE’S SECTION
{ 1 Motion Fee to be paid upon filing of the attached order. JUDGE
{ ] Other ‘CODE:

CLERXS VERIFICATION
Collected by:

SCCA/233 (11-03)
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. FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF AIKEN : CASE NUMBER 2015CP0201181
IN THE COURT OF COMMON PLEAS
Angela Cartmel Edward Brice Taylor
PLAINTIFF(S) - DEFENDANT(S)
_ Attorney for: [ ] Plaintiff [ ] Defendant
Submitted by: [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
X DECISION BY THE COURT, This action came to trial or hearing before the court. The. issues have been tried or heard and a

decision rendered. [_] Sée Page 2 for additjonal information

00 ACTION DISMISSED (CHECK REASON): ) [ Rute 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);
[ Rule 43(k), SCRCP (Settled); {1 other: :
[ ACTION STRICKEN (CHECK REASON): [ Rule 40G) SCRCP; [ Bankruptey;
[7] Binding arbitration, subject to right ta restore to confim, vacate or 1 Other:
medify arbitration award; . )
(J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[JAffirmed; [ Reversed; [ JRemanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order; (format order to fallow) [] Statement of Judgment by the Court:
_ ORDER INFORMATION :

" This order [_] ends [ ] does not end the case.

Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this' section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
. there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgiment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order-

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

. 11/25/2015
Circuit Court Judge . Judge Code Date

CPFORMACM
SCCA SCRCP Form 4C (Revised 3/2013)




For Clerk of Court Ofﬁcé Use Only

This judgment was entered on 11-16-15, and a copy mailed first class or placed in the appropriate attorney’s box on 11-25-15, to
attorneys of record or to parties (when appearing pro se) as follows:

Robert Bratton Yarnado PO Box 1127 103 Church Street

ar A s Mt. Pleasant, SC 29465
¢ Bradford M. Owensby 319 Park Ave. SE Aiken, SC 29801 Alexis Mills Wimberly 103 Church Strect Mount Pleasant,
SC 29464
ATTORNEY(S) FOR THE PLA!NTIFF(S) ATT@RNEY(S) FOR THE DEFENDANT(S,
4 o
Court Reporter Liz Godard - Clerk of Court -

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACm
SCCA SCRCP Form 4C (Revised 3/2013)




FORM 4

STATE OF SOUTH C RBL% JUDGMENT IN A CIVIL CASE
COUNTY OF 4‘1 0y

IN THE COURT () COMMON PLEAS

PLAINTIFF(S) - DEFENDANT(S)
' - Attorney for ;| | Plaintiff | ] Defendant
Submitted by: or
‘ [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT, This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered,
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Ruie 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptey;
- [[J Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPL[Q “ABLE 8020
[0 Affirmed; [] Reversed; [] Remanded; [ Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [[] Sec attached order (formal order to follow) T Statement of Judgment
by the Court:

o o0o® 0O

O

ORDER INFORMATION
This order [_] ends [ ] does not end the case.

Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal praperty or if any amount’
should be enrolled. If there Is no judgment information, indicate “N/A” in one of the boxes below, \ \J)
Judgment in Favor of Judgment Against
(List name(s) below) (List name(s) below)

If applicable, describe the property, including tax map information and address, rcfere the order:

The judgment information abave has been provided by the submitting party. Dispules conceming the amounts contained in this
form.may be addressed by way of motion pursuant-to the SC Rules of Civil Procedure, Amounts o be computed such as interest
d € cdsts not nvanlable at the time the form and final order are submitted to the judge may be prov:dcd 1o the

g reh:n shontd rol‘er to the official court for dg ent demils

Circuit Court Jud . T o Judge Code Date
SCRCP Form 4C (12/2011) < J ‘ | Page |




For Clerk of Court Office Use Only

This judgment was entered on the 3 5 y of

placed in the appropriate attorney’s box on thi day of
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

SCRCP Form 4C (12/2011)

Page 2
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IN THE COﬁRT OF CXCMMON PLEAS

STATE OF SOUTH CAROLINA )
) SECOND JUDICIAL CIRCUIT
COUNTY OF Ajken )
N }
) ORDER
ANGELA CARTMEL )
- Plaintff, )
V8, ) )
) N
EDWARD BRICE TAYLOR )
)
)
)

. Defendant, Docket No, 15-CP-02-118] M&l ‘ (ﬂ ¢
- G\ ., V- !
Hearing date: 142512016 w5, S
Plaintiffs counse!  Brad Owensby ——-—M'I_
Defendant's counsel: Robert V. Varnado _ ’ l : ‘09__
Presiding Judge:  Hon. L. Cagey Manning . My '
“ ‘ 4
The Parties are before the Court upon motion of Defendant o compel arbitration. Robert
Vamado appeared representing Defendant Bdward Brice Taylor and Brad Owensby appeared
' representing Plaintiff Angela Castmel. After hearing the arguments of counsel and viewing the
record before me | make the following findings of fact, conclusions of law and Order:
Atissuo in this case is o clause contained within a lease with option to purchase contract.
Paragmph 61 of the contract atates:
"If any dispute relaling to this Jease between Tandlord and the tenant is not resolved through
informal discussion within 14 days from the dale the dispute arises, the Partics agreo to submit
the issue first before a non-binding medintor'and 1o an arbilrator in the event that mediation fails.
The decision of the arbitrator will be binding on the Parties. Any mediator or urbitrator must be &

neutral party acceptable to both the Landlord and the Tensatl. The cost of any mediations or

arbitrations will be paid by the Tepant, *
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Dofendant concedes that the above stated Glause does not comply with South Carolina.
Arbitration Act. Defondant has presented an argul;xcnt that the langnage of Paragraph 1,
describing the leased properly contalns a clause which wuould render the vesidential lease with
option to purchase as u‘contmct subject to the interstate cotmmerce clause and therefore subject 10
the Federal Arbitration Act. The pertinent language reads "[t]he tenant may also.use part of the
Property for the following home-based business: Construction of Horse JTumps. The Tenant is
responsible for all pemmits, and licensing related to this home-based business and Tenant
indemnifiss the Landlord of all liability, costs and fees associated with this business,”

The Court acknowledges that the. Federal Asbitration Act applies to contracts effecting
interstate ci)mxﬁmi:. The issue before the Courd is wﬁcthcr the residential lease with option to
purchase agreemnent at issue effects inferstate commerce. The intent and objective manifestation
of the Partics 1o 4 contract at the time a contruct is made govems It's interpretation. Lewis v,
Carpapgig, 257 S.C. 54 (S.C. 1971). 1f a contract appears ambignous in one of if's terms, the
cntire contract is 10 be viewed as a whole (o detexmine it's intent and not isolated portions. Farr y.
Duke Power Co. 265 8.C. 356 (S.C. 1975). The contact ot issue clearly states that it is a
residential lease for real property and contains the typicst clouses rogarding terms of lesse, an
option to purchese and other clauses relating to‘the rights and responsibilities of landiord and
tenant. 'I‘hc contract acknowledges that Plaintiff bas a home based business, hov;'aver, the clause

"Tenant is respongible for all permits and licensing related to this home-based business and

- Tenant indemnifies the Landlord of all Liability, costs and fees associated with this business” is

an indemnification clause, The Cowt, therefore deems the contract to be a contract for the

lense/purchase of property situated within Aiken County, South Carolina. "In order to activate

N
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the application of the FAA, the commerce involved in the contract must be interstate or foreign."

Buadley v, Brentwood Homes, Ine. 398 S.C. 447, 730 S.E. 2nd 312, 316 (S.C. 2012).

"Ta ascertain whether a transaction involves commerce within the meaning of the FAA,
the Court st examine the agreement, the COmpl'niDt and the surrounding facts.” /d at 316. In
the instant cage, os between Plaintiff and Defendant, the transaction does not touch or effect
interstate cu;nmcrce. "[A] residential real cstate sales contract does not evidence or involve
interstate commerce." i at 317, quoting Sancii v. Robards, 289 F.Supp. 2nd 855, 860
(W.D.Ky.2003). "The sale of residentinl renl estate is inherently intrastate. Contracts strictly for
the sale of residentinl real estate focus entirely. on & commodity - the land - which is finnly
planted in one purtticular state.” id ot 317, In this instance, the indomnification clause does not
change the nature or cflnractcr of the transaction or the contract its#lf, which is for the lease/sale
of real property located within Aiken County and does not involve interstate commerce.

Accordingly, it is ORDERED that Defendant’s Motion to Compel Arbitration ig denied.

IT1S SO ORDERED

Hon. L. Casey MniW
Presiding Judge, 2 Judicia) Circnit
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF AIKEN CASE NUMBER 2015CP(201181
IN THE COURT OF COMMON PLEAS :
Angela Cartmel Edward Brice Taylor
PLAINTIFF(S) DEFENDANT(S)
. Attorney for; [ ] Plaintiff [_] Defendant
Submitted by; Self-Represented Litigant

) DISPOSITION TYPE (CHECK ONE)
[] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered,

[ DECISION BY THE COURT. This action came to triaf or hearing before the court. The issues have been tried or heard and a
decision rendered. (] See Page 2 for additional information. o

[0 ACTION DISMISSED (CHECK REASON): [ Rute 12(b), SCRCP; [ Ruie 41¢a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); O othes: .

[J ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; {T} Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or [ Other:
modify arbitration award; - ’ -

£ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affirmed; [JReversed; [}Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL,

IT IS ORDERED AND ADJUDGED: [X) Sce attached order; (format order to follow) [ Statement of Judgment by the Court:
ORDER INFORMATION

This order [ ] ends [ ] does not end the case.

Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title fo real or personal property or if any amount should be enrolled, If
there is no judgment information, indicate “N/A” in one of the boxes below,

Judgment in Favor of Judgment Against Judgment Amount To be Enrolted
(List name(s) below) (List name(s) below) (List amount(s) below)

L e S S PSR SN

If appliéable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details, '

2/812016
Circuit Court Judge Judge Code Date

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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. For Clerk of Court Office Use Only

This judgment was entered on 2-8-16, and a copy mailed first class or placed in the appropriate attorney’s box on 2-8-16,
of record or to parties (when appearing pro se) as follows:

1o attorneys

Robert Bratton Varnado PO Box 1127 103 Church Street

Rradford M, Owensby 319 Park Ave. SE Aiken, SC 29801 Mt. Pleasant, SC 29465

SC 29464

Alexis Mills Wimberly 103 Church Strée( Mount Pleasant,

ATTORNEY(S) FOR THE PLAINTIFF(S) NEY(S) FOR THE DEFENDANT(S)

Court Reporter Liz Godard - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE |.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm ' ' ' ,
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF CXQMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF Aiken )
)
) : ORDER L
ANGELA CARTMEL ) DENYING MQEIONRULE(e
Plaintiff, ) T(-Dllljznn Morm&ﬁ of Court a{c‘,
N V8. ) oo for Alea County, S Carotinn de)mh:ne(:r/eicn;ﬁ
. ¢ fore, constitutes a COrN o
) orlginal doanﬂcng!s which have g:nanﬁ‘l!cd inmmng;if: ;:?tz
EDWARD BRICETAYLOR ) :
) . MAR 08 2016
Defendant. ) Docket No. wﬁﬁt—%&i—ﬁ—

Defendant has filed a Motion- with this Court pursuant to Rule 5%(e) of the South

Carolina Rules of Civil Procedure requesting this Court alter, amend or reconsider the February
8, 2016 Order denying Defendant's Motion to compel arbitration. ‘ V

The Court has considered‘ the Motion of Defendant and sdid Motion is denied. The Court
heard the arguments of counsel for and against Defendants Motion to compel arbitration on
January 25, 201 6 and requested that each Party submit an Order for consideration of this Court.
Having reviewed the record before the Court, arguments of counsel and the governing law,\the
Court has issued jt's Order and finds no compelling reason to amend, alter or reconsider it's
Order.

B Accordingly, Defendant's Motion to alter, amend, or reconsider it's Order is Denied.

IT IS SO ORDERED

{
Hon. L. Casey l\?ﬂn'ing

. Presiding Judge, 2 Judicial Cireuit
_ -
e FD. DS, W

14
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STATE OF SOUTH CAROLINA, )
) IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) SECOND JUDICIAL CIRCUIT
)
ANGELA CARTMEL ) SUMMONS
: Plaintiff, )
) .
vs. ) Docket No.: 15-CP-02-_ () ”9 l COPY
) : "
EDWARD BRICE TAYLOR ) SRIGINAL FILED
Defendant. ) MAY 4 2055 llLa%
;TO THE DEFENDANT ABOVE-NAMED: Q{AgéEKNOCFOgngJYRT

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint ujaon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such service, and if you fail to answer the complaint, judgment By default will be rendered

against you for the relief demanded in the complaint.

Aiken, South Carolina
. Pluihtiff/Attorney for Plaintiff
Dated: May 14,2015

Address:  Bradford M. Owensby
: 319 Park Avenue SE
Aiken, SC 29801
Phone: 803.648.5228
Fax:  803.648.5228
Email: bmowensby@gmail.com

SCCA 401 (5/02)

15




STATE OF SOUTH CAROLINA ) INTHE COURT OF CXOMMON PLEAS

) SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )

) COPY
ANGELA CARTMEL ; COMPLAINURIGINAL F'LEDL_;)

Plaintiff, ) P MAY H4 o0 %\, _
" ) AIKEN COUNTY

EDWARD BRICE TAYLOR ) CLERK OF COURT

) ' .

)

Defendant. ) Docket No. 15-cp-02-_O)§]

Plaintiff, by and through her attorney, alleges the following:

1. Plaintiff is a citizen and resident of the County of Aiken, Sfate of South C‘arolina‘.

2. Defendant, based on information and belief is tl?ef owner of cerfain real property situate in
Aiken County known as 2"694 Camp Rawlis Rd., Wagener, SC.

3. Plaintiff alleges, based on information and belief, that this Coust has jurisdiction, both
subjéct matter and in personam, over this action and venue is proper in Aiken County.

4. Plaintiff and Defendant entered in to a "Rent to Own" contract with a five year lease for
the property known as 2694 Camp Ra_wls Rd, Wagener, SC on May 9, 2014 for which the
Plaintiff contracted for use as a residence and operation of her business of constructing
horse jumps.

5. To induce Plaintiff into entering the contract, Defendant represented that the property
was 3.86; however, subsequent to entering said contract Plaintiff discovered' that the

actual acreage is 2.77 acres.

16




10.

I1.

12.

Plaintiff alleges that prior to taking residence at the property she informed Defendant that
there was water damage around the light and over the sink. located in the kitchen of the
home. Defendant informed the Plaintiff that the‘damége was from the February 2014 ice
storm that occurred in Aiken County and he wonl‘d have it repaired along with
resurfacing the cabinet doors in order to induce Plaintiff to enter into the agreement,
Plaintiff took residence at said property on or about June 15, 2014, having paid
Defendant for the prior mbnth so that she could install fencing around the property. .
Plaintiff alleges that in June of 2014 home located on the property, Plaintiff made
numerous requests,i orélly and in writing, to repair roof leaks in a certain port of the
home,

Defendant made various representations regarding the leaky roof, which included
contracting .with contractofs and an alleged ongoing Jawsnit against the manufacturer of
the m.am'lfactured home which, based on information and belief, said Defendant never
intended to do or fabricated said information,

After taking residepce on the property Plaintiff began to notice that areas of the ceiling in '
the ki’;chen and bathroom had been painted over with Kilz and paint to hide water
damage.

Sometime in late summer Plaintiff notice that an effort had been made fo disguise the fa‘ct
that the subfloor in the bathroom had rotted away and notified thé Defendant timt repairs
were necded, for which Defendant again made promises to repair said damage.

Due to the representation of Defendant, Plaintiff forebears, any repairs herself and

therefore said representations of Defendant were to Plaintiff's detriment.

)17




13.

14.

15.

16.

17.

18.

On or about December 14, 2014 a fire cavsed by said leaking roof shortmg electucal
wires erupted in ;he home causing damage to said home and plaintiffs property, including
property located outside of said home belonging to Plaintiff,

The ﬁre_ vesulted in damages in excess of $25,000.00.

As a result of the destruction of the home and damage to PlaintifPs property, Plaintiff was
forced 1o purchase a camper to serve as temporary shelter.

Asa 1esu]t of the destruction of the home and personal property of the Plaintiff, Plaintiff
could not operate her busmcss constructing horse jumps for a period of four months,
Shortly after the fire, Plaintiff was contacted by Defendant and sajd Defendant requesteg
that Plaintiff lie to the insurance claims adjuster and state the fire originated due to a
faulty GFI outlet in a part of the home which was clearly not the cause of sald fire.

Based on information and belief, Plaintiff alleges that subsequent to Defendant’s request

that she assist said Defendant in committing insurance fraud, she inquired into prior

- insurance claims by Defendant and discovered that Defendant made a claim on March 10,

2009 for water damage to the home; said water damage is alleged to be the identical Jeak

which caused the fore on December 14, 2015.

19. Plaintiff alleges that Defendant, with knowledge, failed to make repairs for known

damage to the home in 2009, failed to make or complete promised repaxrs as requested by
Plaintiff and did so w1th reckless dxsmgard for the safety of Plaintiff after notice of

defects already known to Defendant,

20. Plaintiff has suffered economic losses, loss of business and has had to quickly locate

temporary housing due to the actions.and representations of Defendant.
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2}

22,

23.

24,

25

2.
27.
28,
29.
30.

31.

32.

Plaintiff was inswred for personal property, yet suffered economic losses greater than the
insurance commnanies paid claim for said losses.

: FOR A FIRST CAUSE OF ACTION
FRAUD IN THE INDUCEMENT AND FRAUD/MISREPERSENTATIO_N

As to Roof Leak

The foregoing Paragraphs are realleged as if repeated herein verbatim.

Defendant represented to Plaintiff that the home was in good working order and good
repair. |
Defend;mt bad prior knowledge that the home located on the property was not in good

repair and the roof leak would not be detected until a rain event occurred.

. Plaintiff pointed out damage from a roof leak prior to taking residence on the property

and Defendant made replegentatioqs that said damage would be repaired.

Plaintiff relied on the. representétions of Defendant and was ignorant to the falsity of
Defeﬁdant's representations.

Said representations of Defendant were material and were intended to induce Plaintiff to
enter into the rent to own agreement.’

Plaintiff had specific knowledge of said defects and intentionally misled Plaintiff with
recldéss disregard of the falsity of said representations.

Defendant intended that said falsity would be relied upon by Plaintiff.

Plaintiff had a right to rely on and did rely on the i‘éprasentations of the Defendant.

Said representations are matérial and actual and proximate cause of I.’laintiff‘s damages.

The representations of Defendant made a representation regarding a preexisting fact.
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33.

34,

35,

36.

37.

38.

39,

40.

41.

42.

43.

44,

_——
—_

Plaintiff further alleges that Defendant's representations that the home was ix; goocj repair
is relevant as to dangerous conditions and defects such as roof leaks which was a
preexisting fact to which Defendant had direct knowledge.
Defendant made said representation with intent.to deceive.

Defendant's representations are the actual and proximate cause of Plaintiff's harm.

As to Haﬁtnbili(x ~

Defendént represented to Plaintiff that the home was in good working order and gooa
Tepair.

Plaintiff is afforded an implied warranty of habitability and Defendant did represent that
said premises were in good repair and habitable,

Defendant had prior knowledge of the roof leak, mold in the wall voids, attic and‘ other
hidden locations leading to health and safety concerns which he intentionally sought to
omit and misrepresent in order to induce Plaintiff into the rent to own agreemeﬁt.
Plaintiff refied on the répresentations of Defendant and was ignorant to tﬁe falsity of
Defendant's repr@entations.

Said represeﬁtaﬁons of Defendant were material and were intended to induce Plaintiff to
enter into the rent to own agreement.

Plaintiff had specific knowledge of said defects limiting habitability and intentionally
misled Plaintiff with reckless disregard of the falsity of said representations.

Defendant intended thap said falsity would be relied upon by Plaintiff,

Plaintiff had a right to rely. on and did rely on the representations of the Defendant.

Said representations are material and actual and proximate cause of Plaintiff's damages.
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45. The representations of Defendant made a representation regarding a ﬁx’eexisting fact,

46. Plaintiff further alleges that Defendant's representations that the home was in good repair
is relevant as to dangerous conditions and defects such as roof leaks which was a
preexisting fact to which Defendant had direct knowledge and which are paramount to
habitability.

47. Defendant made said representation with intent to decejve.

48. Defendant's representati_ons are the actu:a] and proximate cause of Plaintiff's harm.

49. Based on the foregoing, Plaintiff requests an Order of this Court finding that Defenciant

' fraudu]ently induced Plaintiff into entering the agreement and awarding her actual,
consequential and punitive damages. |

FOR A SECOND CAUSE OF ACTION
BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT

- 50. The foregoing Paragraphs are realleged as if 1epeated herein verbatim.,

51 The Parties to this action entered into a rent to own agreement, said agreement being
executed by the Parties on May 12, 2015.

52, Defendant is in breach of said contact due to various references to the RLTA, the "Act"
thrbughout the agreement which was presented by De%endant to Plaintiff,

53. Said RLTA ‘imposes a duty of Defendant to maintain premises and insure that said
premises are fit and habitable.

54. Defendant has breached said duty by fraudulently misreplreseming the condition of the
home, making various promises to repair said home over a period of months, thereby
inducing Plaintiff to forebear making the repairs herself and deducting the costs of repajr;
from rent/payments to Defendant in consideration of said promises, and misrepresenting

the acreage of said premises,
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55. Defendant's intentional false representations to Plaintiff regarding repairs to the home
were intended to defraud Plaintiff \in that Defendant never-conn‘acted with a contractor to
make repairs as he stated, did not have ongoing litigation with the manufactur& of the
home as stated, and in fact Defendant had received in excess of $10,000.00 in insurance
proceeds due to the roof leak which he failed to utilize for repairs and therefore had prior
knowledge of the defect and the health and safety issues posed thereby.

56, Based onA the foregoing, Plain_tiff requests an Order of this Court finding that Defendant
breached the agreement of the Parties and committéd fraudulent aéts prior to, during and -
subsequent to the execution of said agreement and awarding her actual, consequential and
punitive damages,

FOR A THIRD CAUSE OF ACTION
NEGLIGENCE

57. The foregoing Paragraphs are real]eg;ad as if repeated herein verbatim.’
58. The RLTA imposes certain duties on Defendant to insure that the premises are A
/- maintained, fit and habitable, thereby imposing a duty of care on Defeﬁdant in assuring
that maintenance and repairs be made on the home if he is aware of or noticed regarding
defects related to the habitability, fitness and safety of the premises.

59, Defendant negligently failed to make repairs after notice with reckless disregard to the
health and safety of Plaintiff by making numerous re;)resentations and promises to repair
the premises. »

60. Defendant's reckless disregard and negligence resulted in a fire which destroyed the home

'along with Plaintiff's property and may well have resulied in the7death of Plaintiff or

others in the home,
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61. Defendant's act of failing to make repair in 2009 when he first had knowledge of the
defect and further failure to make necessary repairs upon notice'by Plaintiff constitute a
breach of Defendant's dﬁty.of care,

62. Defendant's breach of the duty of care is the proximate and actual cause of Plaintiffs
harm and his failure to make repairs are the factual and legal cause bf the destruction of
the home and Plaintiff's property,

63. Based on the foregoing, Plaintiff requests an Ordel: of this Court findihg Defendant
neg]igént in making necessary repairs which resuited in Plaintiffs harm and awarding her
actual, consequenti;l and punitive damages.

- ~ FOR A FOURTH CAUSE OF ACTION
NEGLIGENT MISREPRESENTATON

64. The foregoing Paragraphs are realleged as if repeaﬁcd herein verba{im.

65. Defendant's various representations as stated in t}.le foregoing p&agraphé were false.': '

66. Defendant had a pecuniary interest in Plafntiff entering into an agreement with Defendant

* as said payments made to Defendant were used for payment of Defendant's mortgage and -

said false representations and omissions were used to entice Plaintiff to enter into said
agreement and Defendant stood to make profit which would be diminished should he
honestly represent the nature of the premises and defects present. |

67. Defendant owed a duty of care to Plaintiff, under the RLTA, contract and as seller of the
home and premises to be truthful and fair dealing in representing the actual condition of
the home and property.

68. Defendant failed to use due care in his dealings with Plaintiff prior to, during and
subsequent to the execution of the agreement between the Parties.

69. Plaintiff justifiably relied on the representations of Defendant to her detriment.

8
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70. Plaintiff has suffered a pecuniary loss as a direct and proximate result of the
misrebrescntations of Defendant and has been harmed thereby.

71. Plaintiff has suffered mental anguish, pain and suffering due to the fire as well as
pecuniary loss and loss of btlsil)ess,

72. Based on the foregoing, Plaintiff prays for an Order of this Court finding Defendant's
negligent misrepresentations are the actual and proximate cause of Plaintiffs harm and
awarding her actual, proximate, consequential and pecuniary damages.

. WHEREFORE, based on the foregoing, Plaintiff prays for an Order of this Court as
follows: ' i\ -

A. Finding that Defendant fraudulently induced Plaintiff into entering ﬂxc agreement and
awarding her actual, consequential and punitive damages; and/or,

B. Finding Defe;ldant breached the agreement of the Parties and. committed fraudulent
acts prior to, during and subsequent to the execution of said agreement and awarding
her actual, consequential and punitive damages; and/or

C. Finding Defendant negligent in making necessalj/ repairs resulted in Plaintiff's harm
apd awarding her actual, consequential and punitive damages; and; or \

D. Finding Defendant's negligent misrepresentations are the actual and pl'oxilT;ate cause
of Plaintiffs harm an& awarding her actual, proximate, consequeritial and pecuniary

damages; and/or,

24



E. Any further relief deemed necessary and just.

1 SO MOVE

TN
5
Banks & Owensby, LLC
319 Park Ave, SE
Aiken SC, 29801

Phone: 803.648.5777
Fax: 803.648.5228
Email: bmowensby@gmail.com

10
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( . (..
STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF AIKEN

ANGELA CARTMEL CIVIL ACTION COVERSHEET

)
)
)
)
Plaintiff(s) ;
an S
) , 2016-CP - 02- 0”8 l
)
)
)
)

VS,
 GCOPY

EDWARD BRICE TAYLOR E¥RIGINAL FILED

' Defendant(s) M 50
(Please Print) . SC Bar #: 77636 AY + 4 2015 el
Submitted By: Bradford M. Owensby Telephone #: 803, 648. 5777 abh
Address: 319 Park Avenus SE Fax #: 803. 648. 5228 AIKEN COUNTY -

Alken, SC 29801 A Other: LLERK OF COURY

< E-mail: brmowensby@gmail. com

NOTE: The cover sheet and information contained herein ncither vepiaces por supplements the filing and service of pleadings or ather papers
ns required by law. This form is required for the use of tho Clerk of Court for he purpose of docketing, Jt must be filled put compleiely,
signed, nnd dated, A copy of this cover sheet must be served on the defendant(s) nlong with the Summbons and Complaini.

DOCKETING INFORMATION (Clheck all thnt upply)
*If Acilon is Judgment/Sefilement do nol complete
[] JURY TRIAL demanded in complaint. [J NON-JURY TRIAL demanded in complaint.
L] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
3 This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules. R
[l This case is exempt from ADR. (Proof of ADR/Exemption Attached) i
: " NATURE OF ACTION (Check One Box Below)

Contracis ‘Torts - Professional Malpractice Toris - Personal Injury Renl Property
0  Constructions (100) [0 Denial Malpractice (200) O  AsssultiSlander/Libel (300) [} Claim & Delivery (400)
[J  Debl Coflection (310) [J  Legnl Malpractice (210) [ Conversion (310) [1 Condemnation {410)
d Employment (120) [ Medicat Malpractice (220) 1 Molor Vehicle Accident (320) [ Foreclosure (420) .
0O General (130) Previous Notice of Inient Case # [0  Premises Linbility (330) ] Mechanie’s Lien (430)
C]  Broachof Coniract (140) 20 -CP-_~. i 1  Products Lisbifity (340} O Pertition (440)
[  Other(199) [1 Notice/ File Mcd Ml (230)  [1  Porsonal Injury (350} ) Possession (450)
O Other (299 [0 Wrongful Death (360) - [ Building Code Violation (460}
: [}~ Oher (399) I other (499)
Tnmate Petitions Judgments/Seitlements Administentive Low/Reliel Appenls
[ PCR(500) [J  Death Sciticment {700) [0 Reinstate Driver's License (800) {1 Asbitration (300)
1 Mandamus (520) O  Foseign Judgment (750) 1 Judicia) Review (810) 3 Maugistraie-Civil (910)
[} Hubens Cospus (530) O Mogisirate’s Judgpment (720) [ Relicf {820} [1 Magistrate-Criminal (920)
] Other (599) 1  Minor Settlement {730) {3 Permunent Injunction (830) 3 Munloipal {930)
’ n] Tronscript Judgment (740) [0 Porfeiture-Petition (840} ] -Probale Court (940)
0 Lis Pendens (750) [] Forfeituse—Consent Order (850) ] SCDOT (950)
[0  Transfer of Structured O - oiher (809 [ Worker's Conp (960}
Scittement Payment Righls 3 Zoning Board (970)
Application (760) . . )
O other(799) O glgb‘;;o Service Commission
Special/Complex /Other 0 Employment Security Comm (991)
[} Environmenta! (600) [1 Phasmacenticals (630) . o
[} Automobile Arb, (610) [0 Unfair Trade Proctices (640) ~ 1 Other (999)
1 Medical (620) {1 Out-of Stale Depositions (650)
O  Other (699) £ Motion to Quash Subpoena in
0 anQ Action (660

Submitting Party Signature

D ML(’ a'ZS

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR?” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

9. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.) ’

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition; .

b. Requests for temporary relief;

c. Appeals

d. Post Convictio;x relie-f matters;

e. Contempt of Court proceedings;

f. Forféimre proceedings brought ‘by governimental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. 1n cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
- Failure to do so may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN ) CASE NO. 15-CP-02-01181
)
ANGELA CARTMEL, )
)
Plaintiff, ) ANSWER
)
vs. )
. ) ‘
EDWARD BRICE TAYLOR, ) (Fury Trial Demanded)
) .
Defendant. )
' )

TO: BRADFORD M. OWENSBY, ESQUIRE, ATTORNEY FOR PLAINTIFE:

COMES NOW THE Defendant, Edward Brice Taylor (“the Defendant™), who by and
through his undersigned attorneys énd pursuant to the South Carolina Rules of Civil Procedure
would Answer the Complaint served July 14, 2015 and allege and show unto this Honorable

Court as follows:

FOR A FIRST DEFENSE,
(Qualified General Denial)

1. Each and evéry allegation of the Complaint that is not hereafter specifically and
expressly admitted below by this Defendant is denied, and strict proof is demanded thereof.

2. This Defendant admits the allegations contained in Paragraphs 1 and 2 of the

Complaint upon information and belief.

3. This Defendant denies the allegations contained in Paragraph 3 of the Complainf

and states that venue is proper in Charleston County.

4, Answering Paragraph 4 of the Complaint, this Defendant would crave reference to

the “Rent to Own” contract dated May 9, 2014, and deny any allegations inconsistent therewith.

- COPY
ORIGINAL FILED

AUG 17 205 Q.

AIKEN COUNTY
CLERK OF COURT
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5, This Defendant denies the allegations contained in Paragraphs 5, 6, 7, 8, 9, 10, 11,
and 12 of the Complaint and demands strict proof thereof.

6. This Defendant lacks information sufficient to affirm or deny the allegations in
Paragraphs 13, 14, 15, and 16 of the Complaint, but to the extent a response is required or the

allegations therein allege, state or infer Hability or wrongdoing on the part of this Defendant,

then this Defendant denies same and demands strict proof thereof.

7. This Defendant denies the allegations contained in Paragraphs 17, 18, 19, 20, and

~

21 of the Complaint and demands strict proof thereof.

ANSWERING THE FIRST CAUSE OF ACTION
(Fraud in the Inducement and Fraud/Misrepresentation)

8. Answering Paragraph 22 of the Complaint, this Defendant re-states and re-alleges

each of his prgvious responses as if set forth fully herein verbatim.,
9.  This Defendant denies the allegations contained in Paragraphs 23, 24, 25, 26, 27,
28,29, 30, 31, 32, 33, 34, and 35 of the Complaint and demands stri;st proof thereof. g
10.  This Defendant denies the allegations contained in Paragraphs 36, 37, 38, 39,: 40,
'é\ll, 42,43, 44, 45, 46, 47, 48, and 49 and demands strict proof thereoﬁ V'

ANSWERING THE SECOND CAUSE OF ACTION
(Breach of Contract Accompanied by a Fraudulent Act)

11. Answering Paragraph 50 of the Complaint, this Defendant re-states and re-alleges
each of his previous responses as if set forth fully herein verbatim.
12, This Defendant denies the allegations contained in Paragraphs 51, 52, 53, 54, 55,

and 56 of the Complaint and demands strict proof thereof.

ANSWERING THE THIRD CAUSE OF ACTION
(Negligence) -
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13.  Answering Paragraph 57 of the Complaint, this Defendant re-states and re-alleges
each of his previous responses as if set forth fully herein verbatim.

14. - This Defendant denies the allegations contained in Paragraphs 58, 59, 60, 61, 62,
and 63 of the Complaint and demands strict proof thereof.

ANSWERING FOURTH CAUSE OF ACTION
(Negligent Misrepresentation)

15.  Answering Paragraph 64 of the Complaint, this Defendant re-states and re-alleges
each of his previous responses as if st forth fully herein-vcrbatim.
| 16.  This Defendant deﬁics the allegations contained in Paraéraphs 65, 66, 67, 68, 69,
70, 71, and 72 of the Complaint and dcménds strict proof thereof.

C}

FOR A SECOND DEFENSE
(Frilure to State a Cause of Action)

17“ Plaintiff has failed to statc facts sufficient to constitute a cause of action against
. ~
this Defendant, and therefore the Complaint should be dismissed pursuant to Rule 12(b)(6) of the

South Carolina Rules of Civil Procedure,

FOR A THIRD DEFENSTE
(Arbitration)

18.  This suit is subject to a binding arbitration provision and this case should be
dismissed pursuant to Rule 12(b)(2) of the South Carolina Rule of Civil Procedure for the

purpose of being referred to binding arbitration.

FOR A FOURTH DEFENSE
(Comparative Fault)

19. PlaintifP’s actions were grossly negligent, willful, and wanton and are the
proximate cause of the damage to the property to the extent that the Complaint should be

dismissed pursuant to S.C. CODE ANN. § 15-38-15(A) and/or any award reduced proportionally.
. \ '
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FOR A FIFTH DEFENSE »
(Waiver/Bstoppel/Laches/Mistake/Fraud)

20.  Plaintiff’s Claims are barred by some or all of the equitable doctrines of waiver,

estoppel, laches, mistake and/or Traud.

FOR A SIXTH DEFENSE
(Reservation/Non-Waiver)

21.  This Defendant specifically rescrves any additional defenses including affirmative .
defenses, as may be available or revealed to him during the course of its investigation and/or
discovery in the case, and as are consistent with the South Carolina Rules of Civil Procedure,

WHEREFORE, having fully answered the Complaint, the Defendant prays for a jury trial

and that the Complaint be dismissed against him and for such other relief as the Court may deem
just and proper.

Respectfully Submitted,
BROWN & VARNADO, LLC

i

Robert B. Varnado

Alexis M, Wimberly

P.O. Box 1127 (29465)

103 Church Street

Mount Pleasant, South Carolina 29464

P: (843) 737-7300

F: (843 654-5109
rvarnado@brown-varnado.com
awimberly@brown-vamado.com

Attorneys for Defendant Edward Brice Taylor

August 13, 2015
Mount Pleasant, South Carolina
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CERTIFICATE OF SERVICE

- The undersigned hereby certifies that on the below date, a copy of the attached Answer of
Defendant Edward Brice Taplor was placed in an envelope, with first-class postage pre-paid,
and mailed and emailed to:

Bradford M. Owensby, Esquire

319 Park Avenue SE :
Aiken, SC 29801 : : '
' @ U Ar;bl /
Quinn Ibach
Litigation Paralegal
August 13, 2015
Mount Pleasant, South Carolina
cCOPY
ORIGINALFILED .
AUG 17 205 Q0 @/
AIKEN COUNTY

5 7 CLERK OF COURT
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STATE OF SOUTH CAROLINA

COUNTY OF AIKEN

Angela Cartmel )
)

[ ] Plaintiff, )
)

v. )
)

Edward Brice Taylor, )

' )
)

[x] Defendant.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2015-CP-02-01181

MOTION AND ORDER INFORMATION
FORM AND COVER SHELT

i N
' Name, 8.C. Bar no. and address of plaintiffs aitorney
Bradford M. Owensby, Esquire

319 Park Avenue SE
Aiken, SC 29801

telephone: 803-648-5777 fax: 803-648-5228

Name, S.C. Bag no. and address of defendants attorney

Robert B. Vamado, Esquire

Alexls M. Wimberly, Esquire

Brown & Varnado LLC

P.O. Box 1127

M, Pleasant, SC 29465

telephone: (843) 737-7300 fax: (843) 654-5109

c-mail: rvarnado@brown-varnado.com

[x] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and )
[ 1 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and I)
[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

T~

SECTION I: Hearing Information

Nature of Motion: Motion to Compel Arbitration and Mediation

Estimated Time Needed: 30 min Court Reporter Needed: N
\ SECTION II: Motton/Order Type ‘
[X] Written motion/order attached e
[ ] Form Motion/Order \
1 hereby, e for relief or actich by the court as set forth in the attached proposed order.
% A l _ September 272 2015
kS-iﬁatur‘t of Attorngy for Plaintiff / } ) Date submitted
' \ SEéﬂéN T: Motion Fee
[X] PAID B AMOUNT: $25.00 GO By
[ 1 EXEMPT: [ ] RuletoShow Cause in Child or Spousal Support EN
(check reason) [ 1 Domestic Abuse or Abuse and Neglect ’ A AL F' LED/O
[ ] Indigent Status [ ] State Agency v. Indigent Party SEP ) A
[ ] Sexually Violent Predutor Act Post-Conviction Relief z 5 20'5 fa’ é\..
[ 1 Motion for Stay in Bankruptcy
[ 1 Motion for Publication [. 3 Motion for Execution (Rule 69, SCRCP) VY R
[ 1 Proposed order submitted at request of the court; or, reduced fo writing from motion ma %%é%?‘né Gp ‘JN}‘V .
court per judges instrisctions aere OF CoOuRy
Name of Court Reporter:
[ ] Other:
JUDGE’S SECTION
[ ] Motion Fee to be paid upon filing of the aitached order. JUDGE
[ 1 Other: CODE: Date:
: CLERKS VERIFICATION
Collected by: DATE FILED
(print namc)

[ ] MOTIONFEE COLLECTED:
{ ] CONTESTED B AMOUNT DUE:

SCCA/233 (11-03)

33




IN THE COURT OF COMMON PLEAS ’

STATE OF SOUTH CAROLINA. ).
. ) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN ) CASENO. 15-CP-02-01181
. i ) i
ANGELA CARTMEL )
. ) NOTICE OF MOTION AND MOTION
Plaintiff, ) OF DEFENDANT TO COMPEL
) ARBITRATION AND MEDIATION
Vs, ) ey
: ) AL FIRED
EDWARD BRICE TAYLOR )
) e 15208 (00
Defendant. ' '
- ) AN COUNTY

' . 4 BRI OF COURT
TO: BRADFORD M. OWENSBY, ESQUIRE; ATTORNEY FOR THE PLAINTIFF:
PLEASE TAKE NOTCE that the befendant, Edward Bricé Taylor ("Defendant"), by and’
| through his undersigned attorneys and pursuant to Rule iZ(b) of the South Carolina Rules of
Civil Procedure will move before the Presiding Judge of the Aiken County Court of Common
Pleas, at the Aiken County Courthouse, 109 Park Ave., S.E.., Aiken, South Carolina, 29801, on
the tenth day hence, or at sucﬁ time, date and place as counsel may be heard, for an Order
dismissing the above-referenced action, or in tbe alternative to' stay the same, pursuant fo the
provisions of the Federal Arbitration Act, 9 U.S.C. Sec 1, et seq. ("the Act" or "the FAA") on the
following grounds:

1. On May 9-12, 2014, the Plaiﬁtiff Angela Cartmel ("Plaintiff") and Defendant
executed a “Lease Agreement” which governs the _relationship of the parties arising out of the
lease of 2694 Camp Rawls Road, Wagener, South Carolina (“Leasehold”). Parégraph 61 of the
Lease Agreement contains a binding and valid arbitration clause under the Act '

s
Medintion and Arbitration N P
61.  IfmpyiSposTEIRIAE et s gE betivesnithe Landlord ‘arid:the Topant ds:H6c ¥eaolved hirough y

{rfloroanldigongsion WHin 1 ARYE NS ThE dnte:ndispoto ntlses;ithe particsagrec:tgisubmitihe. »

first.beforeaventbindingmediator, and.toanerbittorin:die event thistwh Bdiaticn fuils: The
destsiohirafihviarbitratorwillbe binding he porties Any:medistonorarbitytior mostbe a o
,Q,mm».ﬁWﬁqbswpmble;:mmﬁﬂmrﬁikna'ﬂ&‘liif“a’f’a‘a‘a-*m«s~T.‘=nnnt§»mme:com,oﬁanyzﬁxeamﬁom,gg
orbitratioiis will be-ppid.by.she Tenants
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2, The Lease Agreement is a binding and enforceable contract beiween the Parties,
as Plaintiff alleges in her second cauée of action of her Smnmons and Complaint.

3. Disputes over the Lease Agreement and tﬁe Leasehold form the basis of all of
Plaintiff’s claims in her Summons and Complaint.

4, Plaintiff filed her Summons and Complaint on May 14, 2015 but only effected
service on or about July 14, 2015; Defendant served a timely answer on or about August 12,
2015, which contained a specific defense raising the applicability of the arbitration clause.

3. The parties have not conducted mediation pursuant to Paragraph 61 of the Lease
Agreement nor has Plaintiff consented to arbitration. .

4,  Defendant made a timely request for mediation and arbitration by letter of August
26, 2015. The demand for r'ncdiation and arbitration were made prior to commencément of any
discovery; at the time of the filing of this motion, the undersigned is not aware of any discovery
been propounded in the case. Defendant has not waived his right for arbitration. -

5. “Unless the parties have otherwise contracted, the FAA applies in federal or state
court to any arbitration agreement regarding a transaction that involves interstate commerce.”
Luc;e){ v. Meyer, 401 S.C. 122, 133, 736 S.E.2d, 274, 280 (Ct. App. 2012). “The question of
arbitrability of a claim is an issue for judicial deten;mination unless the parties prdvide
otherwise.” Partain v. Upstate Automotive Group, 386 S.C. 488, 491, 689 S.E.2d 602, 603
(2010). “Omnee it is determined that the FAA applies to a dispute, federal substantive law
regarding arbitrability controlé.” Landers\ v. Federal Deposit Ins. Corf)., 402 S.C. 100, 108, 739
S.E.2d 209, 213 (2013).

6. It is the policy of this state and federal law to favor arbitration and “any doubts

concerning the scope of arbitrable issues should be resolved in favor of arbitration.”
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Landers, 402 S.C. at 109, 739 S.E.2d at 213 (citing Zabinski v. Bright Acres Assocs., 346 S.C.
580, 596, 553 S.E.2d 110, 118 (2001). “The heavy presumption of arbitrability requires that
when the scope of the arbitration clause is open to question, a court must d;:cide the question in
favor of arbitration. Such a presumption is strengthened when an arbitration clause is broadly
written, Therefore, unless it may be said with positive assurance that the arbitration clause is not
susceptible of an interpretation that covers the asserted dispute arbitration must generally be
ordered.” Landers, 402 SC at 109, 739 S.E.2d at 213 (internal‘citations omitted).”

7; Plaintiff concedes that one of the pi’imary purposes of the Lease was to operate a
business to manufacture horse jumps which she would place into the stréain of commerce,

8. " The affidavit of Edward Brice Taylor attached herewith further demonstrates
factors of interstate commerce (the US Mail, Nationél Bgnks) which provide that this matter falls
under the FAA. .

9. Additionally, the contractual requirement of mediation should be compelled

pursuant to the terms of the Lease Agreement,

Respectfully Submitted,
~
BROWN & VARNADOG, LLC

A \M
®

Robert B. Varnado

Alexis M. Wimberly

P.O. Box 1127 (29465)

103 Church Street

Mount Pleasant, South Carolina 29464

P: (843) 737-7300

F: (843 654-5109
rvarnado@brown-varnado.com
awimberly@brown-varnado.com

Attorneys for Defendant Edward Brice Taylor

September /. 2015
Mount Pleasant, South Carolin
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the below date, a copy of the attached Notice of
Motion and Motion of Defendant to Compel Arbitration and Mediation wss placed in an
envelope, with first-class postage pre-paid, and mailed to:

V1A U.S. M a1,
Bradford M. Owensby, Esquire

319 Park Avenue SE
Aiken, SC 29801 :
Attorney for Plaintiff An gela Cartmel .
un
) Quinn Ibach
Litigation Paralegal
September _, 2015

Mount Pleasant, South Carolina

S0 25 005 o) A

AREN COUNTY
SEERK OF COumy
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STATE OF SOUTH CAROLINA
COUNTY OF AIKEN
 ANGELA CARTMEL
Plaintiff,
Vvs. L
EDWARD BRICE TAYLOR

Defendant.

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL DISTRICT
CASE NO. 15-CP-02-01181

AFFIDAVIT OF
EDWARD BRICE TAYLOR

)
)
)
)
)
)
)
)
)
)
)
)
)
)

PERSONALLY APPEARED BEFORE ME, the undersigned, Edward Brice Taylor, who

first being duly sworn, would depose-and testify as follows:

1. I am adult over the age of eighteen (18) years old and competent to make this
affidavit.
2. Plaintiff delivered rent checks to me via United States mail,

3. The rent checks I received from Plaintiff were typically cashier’s checks drawn on

)
T.D. Bank =

4, The majority of my communications with Plaintiff were via mobile phone and/or

text messages.

FURTHER ATFIANT SAITH NOT.
| ,/L/ j P Y

SWORN TO before me this
f Sepjember, 2015,

’

S/
Notafy Public f6¢ South Car Jin
My Commission Bxpires: i~

Edward Brice Taylor MQQAL F“EEB
| %80 sep 15 208,
Wi
\\\‘“\:Rlc H:;g;, ., AHENG QﬂNggéﬂ,
SoCrivsion a0 o g;am {3F QQ
AN
ST{Y OTAL %L 22
$3fy OTA R 2R
: 4 "us\.\(' ‘s
%% Qi §§

7};"'"”30 \\
'M“?;}\‘\\\\ W
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IN THE COURT OF CXOMMON PLEAS

STATE OF SOUTH CAROLINA )
) SECOND JUDICIAL CIRCUIT
COUNTY OF Aiken )
)
) MEMORANDUM IN OPPOSITION TO
ANGELA CARTMEL ) DEFENDANTS MOTION TO
Plaintiff, ) COMPEL ARBITRATION
vs. )
: )
EDWARD BRICE TAYLOR - )
)
)

Defendant. ) Docket No. 15-CP-02-1181

Defendant's motion to compel arbitration fails as a matter of law under Section 15-48-10 of the

South Carolina Code of Laws which states:

a) A written agreement to submit any existing controversy to arbitration or a

provision in a written contract to submit to arbitration any controversy

thereafter arising between the parties is valid, enforceable and irrevocable,

save upon such grounds as exist at law or in equity for the revocation of any

contract, Notice that a contract is subject to arbitration pursuant to this

chapter shall be.typed in underlined capital letters, or rubber-stamped

prominently, on the first page of the contract and unless such notice is

displayed thereon the contract shall not be subject to arbitration.

S.C. Code of Laws Sec. 15-48-10(a)

In the instant case, Defendant and Plaintiff entered into an agreement for the purchase of

land. Paragraph 1 of said contract states "This is a rent to own Contract for a five year lease.”

The contract contains sixteen pages and a "mediation and arbitration clause" appears in

Paragraph 61. Said "arbitration" is not conspicuous, does not constitute a notice pursuant to the
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statute as it is not "underlined" nor is it in "capital letters." Additionally, said clause is not
nrubber stamped" nor does it appear "on the first page of the contract."

The South Carolina Supreme Court has addressed the issue of contracts failiné to meet
the statutory reqﬁirements and has "strictly oonstruéd the hotiée requirement of secﬁon 15-48-
10(a). In Soil Remediation Co. v. Nu-Way Envil,, Inc., 323 S.C. 454, 476 S.E.2d 149 (1996), we

held the terms of section 15-48-10(a) are clear, and those terms must [346 S.C. 589] be applied

according to their literal meaning. Zabinski v. Bright Acres Associates, 346 S.C. 580, 589

(S.C., 2001)

The action at bar is one for fraud and misrepresentation, inchuding ﬁ';md in the

- inducement. Plaintiff alleges that the Defendant misrepresented the condition of the home and

did so intentionally. Due to Defendant's intentional fraudulent act, the home caught fire and.
Plaintiff suffered a loss of personal property and business earnings. "[Glenerally applicable

contract defenses, such as fraud, duress or unconscionability, may be applied to invalidate

arbitration agreements" Doctor's Associates, Inc. v. Casarotto, 116 S.Ct. 1652, 134 L.Ed.2d

902 (1996).

The arbitration clause also fails as it is unconscionable and there is a lack of mutuality. The
contract was drafted by Defendant, presented by Defendant and buried in boilerplate of the 10th
page. Said clause is also unconscionable as it requires Plaintiff to be solely responsible for the

cost of mediation and arbitration, regardiess of which party would prevail.

Respectfully,

1/22/2016

40




Residential Lease Agreement

90
Me.
THIS LEASE (the "Lease') dated this () of)yf%, 2014

BETWEEN:

Edward Brice Taylor

(the "Landlord")

OF THE FIRST PART
- AND-
Angela Cartmel
(the "Tenant")
OF THE SECOND PART

.

IN CONSIDERATION OF the Landlord leasing certain premises to the Tenant, the Tenant leasing
those premises from the Landlord and the mutual benefiis and obligations provided in this Lease. the
receipt and sufficiency of which consideration is hereby acknowledged, the parties to this Lease agree as

follows:

Leased Property

1. The Landlord agrees to rent to the Tenant the mobile home, municipally described as 2694 Camp
Rawls Road., Wagener, Aiken, South Carolina 29164 (the "Property"), for use as residential
premises only. The Property is more particularly described as follows: This is a rent to own
Contract for a 5 year lease. Contract will be rewritten prior to the termination of this lease. Land
is included with this lease with the usage of the 3.86 acres for Horses. Fencing is approved and
structures are approved.' If tenant vacates the premises then all structures will be left in (act to
landlord. The Tenant may also use part of the Property for the following home-based business:
Construction of Horse Jumps. The Tenant is responsible for all permits and licenses relating to
this home-based business and the Tenant indemnifies the Landlord of all liability. costs. and fees

41




14.

15.

16.

Security Deposit

On execution of this Lease, the Tenant will pay the Landlord a security deposit of $750.00 (the

_"Security Deposit”).

The Landlord will hold the Security Deposit at an interest bearing account solely devoted to

security deposits at located at

The Landlord will return the Security Deposit at the end of this tenancy. less such deductions as
provided in this Lease but no deduction will be made for damage due to reasonable wear and tear

nor for any deduction prohibited by the Act.

Durinig the term of this Lease or after its termination, the Landlord may charge the Tenant or.

make deductions from the Security Deposit for any or all of the following:

repair of walls due to plugs, large nails or any unreasonable number of holes in the walls

including the repainting of such damaged walls; -

repainting required to repair the results of any other improper use or excessive damage by

the Tenant;

. unplugging toilets. sinks and drains;

replacing damaged or missing doors. windows, screens. mirrors or light fixtures:
repairing cuts. burns, or water damage to linoleum, rugs, and other areas;

any other repairs or cleaning due to any damage beyond normal wear and tear caused or
permitted by the Tenant or by any person whom the Tenant is responsible for;

the cost of extermination where the Tenant or the Tenant's guests have brought or allowed

insects into the Property or building;

repairs and replacement required where windows are left open which have caused

plumbing to freeze, or rain or water damage to floors or walls;

replacement of locks and/or lost keys to the Property and any administrative fees

associated with the replacement as a result of the Tenant's misplacement of the keys: and

42




17.

19.

3]
(OS]

i any other purpose allowed under this Lease or the Act.

For the purpose of this clause, the Landlord may charge the Tenant for professmnal cleaning and

repairs if the Tenant has not made alternate arrangements with the Landlord.
The Tenant may-not use the Security Deposit as payment for the Rent.
Quiet Enjoyment

The Landlord covenants that on paying the Rent and performing the covenants contained in this
Lease. the Tenant will peacefully and quietly have, hold. and enjoy the Property for the agreed

term.

Inspections
The Tenant acknowledges that the Tenant inspected the Property. including the glounds and all
buildings and improvements, and that they are. at the time of the execution of this Lease, in good

order, good repair, safe, clean, and tenantable condition.

At all reasonable times during the term of this Lease and any renewal of this Lease. the Landlord
and its agents may enter the Property to make inspections or repairs, or to show the Property to

prospective tenants or purchasers upon the greater of 24 hours notice to the Tenant and any notice

required by the Act.

Renewal) of Lease
Upon giving written notice no later than 60 days before the expiration of the term of this Lease.

the Tenant may renew this Lease for an additional term. All terms of the renewed lease will be

the same except for this renewal clause.

Tenant Improvements
The Tenant will obtain written permission from the Landlord before doing any of the following:

a. applying adhesive materials, or inserting nails or hooks in walls or ceilings other than two

small picture hooks per wall;

b. painting, wallpapering. redecorating or in any way significantly altering the appearance of

the Property;

c.©  removing or adding walls. or performing any structural alterations;
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d. installing a waterbed(s);

€. changing the amount of heat or power normally used on the Property as well as installing

additional electrical wiring or heating units;

f. placing or exposing or allowing to be placed or exposed anywhere inside or outside the

Property any placard, notice or sign for advertising or any other purpose; or
g affixing to or erecting upon or near the Property any radio or TV antenna or tower.

Utilities and Other Charges
The Tenant is responsible for the payment of the following utilities and other charges in relation

to the Property: electricity. water. internet. cable, telephone, garbage collection and garbage

collection.

Insurance

The Tenant is hereby advised and understands that the personal property of the Tenant is not
insured by the Landlord for either damage or loss. and the Landlord assumes no liability for any
such loss. The Tenant is advised that, if insurance coverage is desired by the Tenant. the Tenant

should inquire of Tenant's insurance agent regarding a renter's policy of insurance.

The Tenant is not responsible for insuring the Property for either damage or loss to the structure,
mechanical or improvements to the building of the Property. and the Tenant assumes no liability

for any such loss.

The Tenant is responsible for insuring the Property for liability insurance for the benefit of the

Tenant and the Landlord.
The Tenant will provide proof of such insurance to the Landlord upon request.

Abandonment

If at any time during the term of this Lease, the Tenant abandons the Property or any part of the
Property, the Landlord may. at its option; enter the Property by any means without being liable
for any prosecution for such entering, and without becoming liable to the Tenant for damages or
for any payment of any kind whatever. and may, at the Landlord's discretion, as agent for the
Tenant, rent the Property. or any part of the Property. for the whole or any part of the then
unexpired term, and may receive and collect all rent payable by virtue of such renting: and. at the
Landlord's option, hold the Tenant liable for any difference between the Rent that would have
been payable under this ]:ease during the balance of the unexpired term, if this Lease had
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29.

30.

[¥8)
L2

34.

continued in force, and the net rent for such period realized by the Landlord by means of the
renting. If the Landlord's right of re-entry is exercised following abandowment of the Property by
the Tenant, then the Landlord may consider any personal property belonging to the Tenant and
left on the Property to also have been abandoned. in which case the Landlord may dispose of all
such personal property in any manner the Landlord will deem proper and is relieved of all
liability for doing so.

Attorney Fees
In the event that any action is filed in relation to this Lease. the unsuccessful party in the action

will pay to the successful party. in addition to all the sums that either party may be called on to

pay a reasonable sum for the successful party's attorney fees.
7

Governing Law )
It is the intention of the parties to this Lease that the tenancy created by this Lease and the
performance under this Lease, and all suits and special proceedings under this Lease, be
construed in accordance with and governed. to the exclusion of the law of any other forum. by the
laws of the State of South Carolina, without regard to the jurisdiction in which any action or
special proceeding may be instituted.

\
Severability »
if there is a conflict between any provision of this Lease and the applicable legislation of State of
South Carolina (the "Act"), the Act will prevail and such provisions of the Lease will be amended
or deleted as necessary in order to comply with the Act. Further. any provisions that are tequired

by the Act are incorporated into this Lease.

In the event that any of the provisions of this Lease will be held to be invalid or unenforceable in
whole or in part, those provisions (o the extent enforceable and all other provisions will
nevertheless continue to be valid and enforceable as though the invalid or unenforceable parts had
not been included in this Lease and the remaining provisions had been executed by both parties

subsequent to the expungement of the invalid provision.

Amendment of Lease
Any amendment or modification of this Lease or additional obligation assumed by either party in

connection with this Lease will only be binding if evidenced in writing signed by each party or an

authorized representative of each party.

Assignment and Subletting

The Tenant will not assign this Lease. or sublet or grant any concession or license to use the
Property or any part of the Property. Any assignment, subletting, concession. or license. whether

'

{
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37,

by operation of law or otherwise, will be void and will, at Landlord's option, terminate this Lease.

Additional Clause
This will be a rent 1o own property. Should the Tenant vacate the premises or not pay the
tandlord, all monies paid to date by the Tenant will be non refundable and become the Landlords.

After the five year lease the tenant has the option to make a balloon payment. There will be an
addendum attached giving the breakdown of final payment of the land and home. Should for
some reason Tenant decides to pay off the Mortgage. there will be an additional char, ge of
$10.000.00 in a lump sum payment due immediately to the Landlord (For Land owned by tenant).
. o
Therw. With a check from the Tenant, the Landlord will deliver the check to the Mortgage
company and pay the balance owed and provide the Tenant a Deed for the residence and
property. If a balloon payment is not made at that time then the Tenant has the option for an
additional five year lease and agrees to pay the balance of the home mortgage and land payment
as described above (Balloon Payment). Cost of the Mortgage Payoff will be resubmitted to the

Tenant in a separate addendum.

Damage to Property
lf the Property, or any part of the PrOpem' will be partiaily damaged by fire or other casualty not -
due to the Tenant's negligence or willful act or that of the Tenant's employee. family, agent. or

visitor. the Property will be promptly repaired by the Landlord and there will be an abatement of

Rent corresponding with the time during which, and the extent to which. the Property may have
been untenantable. However, if the Property should be damaged other than by the Tenant's
negligence or willful act or that of the Tenant's employee, family. agent, or visitor and the

Landlord decides not to rebuild or repair the Property, the Landlord may end this Lease by giving

appropriate notice.

Maintenance
The Tenant will, at its sole expense, keep and maintain the Property and appurtenances in good
and sanitary condition and repair during the term of this Lease and any renewal of this Lease

Major maintenance and repair of the Property involving anticipated or actual costs in excess of
$100.00 per incident not due to the Tenant's misuse, waste, or neglect or that of the Tenant's
employee. family. agent. or visitor. will be the responsibility of the Landlord or the Landlord's

assigns.
In particular, the Tenant will keep the fixtures in the Property in good order and repair. The

Tenant will. at Tenant's sole expense, make all required repairs to the plumbing, range. heating
apparatus. and electric and gas fixtures whenever damage to such items will have resulted from
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44.
45.
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47.

48.

49,

the Tenant's misuse, waste, or neglect or that of the Tenant's employee. family. agent. or visitor.

Where the Property has its own garden or grass area which is for the exclusive use of the Tenant
and its guests, the Tenant will water, fertilize, weed, cut and otherwise maintain the garden or

grass area in a reasonable condition including any trees or shrubs therein.

The Tenant will also perform the following maintenance in respect to the Property: Preventative
maintenance on residence such as caulking all roof vents, skylights, and around chimney once

and year. And any other maintenance she sees fit.

'

Care and Use of Property
The Tenant will promptly notify the Landlord of any damage, or of any situation that may
significantly interfere with the normal use of the Property or to any furnishings supplied by the

Landlord.

The Tenant will not make (or allow to be made) any noise or nuisance which. in the reasonable

opinion of the Landlord, disturbs the comfort or convenience of other tenants.

Thé Tenant will keep the Pfopeﬁy reasonably clean. E

The Tenant will dispose of its trash in é timely, tidy. proper and sanitary manner.
The Tenant will not engage in any illegal trade or activity on or about the Property.

The Landlord and Tenant will comply with standards of health, sanitation. fire. housing and

safety as required by law.

The Landlord will use reasonable efforts to maintain the Property in such a condition as to
prevent the accumulation of moisture and the growth of mold, and to promptly respond to any

written notices from the Tenant in relations to accumulation of moisture and visible evidence of

mold.

The Tenant will use reasonable efforts to maintain the Property in such a condition as to prevent
the accumulation of moisture and the growth of mold. and to promptly notify the Landlord in
writing of any moisture accumulation that occurs or of any visible evidence of mold discovered

by the Tenant.
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50.  The Tenant agrees that no signs will be placed or painting done on or about the Property by the
Tenant or at the Tenant's direction without the prior, express, and written consent of the Landlord.
Notwithstanding the above provision. the Tenant may place election signs on the Property during

the appropriate time periods.

51.  Ifthe Tenant is absent from the Property and the Property is unoccupied for a period of four
consecutive days or longer. the Tenant will arrange for regular inspection by a competent person.
The Landlord will be notified in advance as to the name, address and phone number of the person

doing the inspections.

52.  The hallways, passages and stairs of the building in which the Property is situated will be used for
no purpose other than going to and from the Property and the Tenant will not in any way
encumber those areas with boxes, furniture or other material or-place or leave rubbish in those :

. areas and other areas used in common with any other tenant.

53, Footwear which are soiled or wet should be removed at the entrance to the building in which the

Property is located and taken into the Tenant's Property.

54.  Atthe e:\pxratlon of the term of this Lease, the Tenant will qu1t and surrender the Property in as

good a state and condition as they were at the commencement of this Lease, reasonable use and

wear and tear excepted.

Carbon Monoxide Alarm
55.  Prior to the Tenant taking possession of the Property. the Landlord will ensure that any carbon

monoxide alarm in place is operational. Upon possession, the Landlord will provide the Tenant
with working batteries. for ail carbon monoxide alarms. The Landlord will be responsible for the
repair and replacement of any missing or nonfunctional carbon monoxide alarm upon written

request of the Tenant.

56.  The Tenant will keep, test, and maintain in good repair all the carbon monoxide alarms in the
Property. The Tenant must provide the Landlord or the Landlord’s agent with a written notice if
any carbon monoxide alarm needs its batteries replaced or if the alarm is stolen, removed,
missing . or not operational. Further, the Tenant must notify the Landlord. or its agent. in writing

of any deficiency in any carbon monoxide alarm that the Tenant is unable to fix.

57. No person may remove any batteries from, or in any way render inoperable, a carbon monoxide

alarm except as part of the process to inspect, maintain. repair or replace the alarm or batteries in

the alarm.
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60.

61.

Hazardous Materials .
The Tenant will not keep or have on the Property any article or thing of a dangerous. flammable.

or explosive character that might unreasonably increase the danger of fire on the Property or that

might be considered hazardous by any responsible insurance company.

Rules and Regulations
The Tenant will obey all rules and regulations posted by the Landlord regarding the use and care
of the building, parking lot. laundry room and other common facilities that are provided for the

use of the Tenant in and around the building containing the Property.

Lead Warning
Housing built before 1978 may contain'lead based paint. Lead from paint, paint chips. and dust

can pose health hazards if not taken care of properly. Lead exposure is especially harmful to
young children and pregnant women. Before renting pre-1978 housing. lessors must disclose the
presence of known lead-based paint hazards in the dwelling. Lessees must also receive a

Federally approved pamphlet on lead poisoning prevention.

Mediation and Arbitration
If any dispute relating to this Lease between the Landlord and the Tenant is not resolved through

informal discussion within 14 days from the date a dispute arises. the parties agree to submit the
issue first before a non-binding mediator and to an arbitrator in the event that mediation fails. The

decision of the arbitrator will be binding on the parties. Any mediator or arbitrator must be a
neutral party acceptable to both the Landlord and the Tenant. The cost of any mediations or

arbitrations will be paid by the Tenant.

Address for Notice ,
For any matter relating to this tenancy. the Tenant may be contacted at the Property or through

the phone number below. After this tenancy has been terminated. the contact information of the

Tenamt is:

a. Name: Angela Cartmel.

b. Phone: {724)417-2225.

c. Email: arcartmel@gmail.com.

d. Post termination notice address: 2694 Camp Rawls Road. Wagener. Aiken. SC 29164
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65.

66.

67.

68.

69.

)
For any matter relating to this tenancy. whether during or after this tenancy has been terminated,

the Landlord's address for notice is:

a.  Name: Edward Brice Taylor.

" b. Address: 2960 Emma Lane, Mt. Pleasant, Charleston. SC 29466.

The contact information for the Landlord is:

c. Phone: (803) 730-7793.

d. | Email address: Taylorbayhuntclub@gmai].com.

Ol')lion to Purchase

Provided the Tenant is not currently in default in the performance of any term of this Lease. the

Tenant will have the option to purchase (the "Option:‘) the Property for $88.500.00 (the “Purchase

Price").

This Option may only be exercised at any time prior to its expiration at midnight on May 15,
2019. Upon expiration of the Option. the Landlord will be released from all obligations to sell the
Property to the Tenant. “If the Tenant does not exercise the Option prior to its expiration, all rents
and other charges paid under this Lease will be retained by the Landlord, and neither party will

have any further rights or claims against each other concerning the Option.

The Option will be exercised by mailing or delivering written notice to the Landlord prior to the
expiration of this Option. Notice. if mailed will be by certified mail, postage prepaid. to the
Landlord at 2960 Emma Lane. Mt. Pleasant. Charleston, SC 29466 and will be deemed to have

been given on the date shown on the postmark of the envelope in which such notice is mailed.

N .
The Tenant may not assign any rights under this Option separately from all of the Tenant's other
rights under this Lease. No assigmnent may be made without the Landlord's prior written consent.

The Landlord warrants to the Tenant that the Landlord is the legal owner of the Property and has

the legal right to sell the Property under the terms and conditions of this Lease.
If the Option is exercised. the following provisions will be applicable:

a. The Tenant will take title to the Property subject to any:
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i real estate taxes not yet due at the time of closing; and

ii. covenants, conditions. restrictions, reservations, rights. rights of way and easements

then on record. if any.

Unless otherwise extended by other terms of this Lease, closing will be held within the

latter of 60 from the exercise of the Option or removal of any exceptions to the title by the

Landlord.

Rents. real estate taxes and other expenses of the Property will be prorated as of the date of

the closing date. Security deposits. advance rentals or considerations involving future lease

credits will be credited to the Tenant.

The parties acknowledge that the availability of financing and purchase costs cannot be
ascertained with certainty. The parties agree that these items will not be conditions of
performance of this Lease and the parties agree they have not relied upon any other

representations or warranties by brokers, sellers or any other parties which are not set out

in this Lease.

No later than 15 days from the exercise of the Option to purchase. the Landlord will

provide the Tenant the following documents (the "Seller Disclosure™):
1. a property condition disclosure. signed and dated by the Landlord;
i a commitment for the policy of title insurance: and

iii.  written notice of any claims and/or conditions known to the Landlord relating 10

environmental problems or building or zoning code violations.

The Tenant has 15 days from the date of receipt of the Seller Disclosure to examine the
title to the Property and to report, in writing, any valid objections. Any exceptions to the
title which would be disclosed by examination of the records will be deemed to have been
accepted unless reported in writing within 15 days. If the Tenant objects to any exceptions
to the title. the Landlord will use all due diligence to remove such exceptions at the
Landlord's own expense within 60 days. But if such exceptions cannot be removed within
the 60 days allowed. al} rights and obligations under this Option may. at the election of the

Tenant. terminate and end unless the Tenant elects to purchase the Property subject to such

exceptions.
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79.

g. Upon the completion of the Closing. all rights and obligations under the Lease (other than
the Option) will cease to exist and the parties will have no further rights or claims against

each other concerning the Lease.

General Provisions

All monetary amounts stated or referred to in this Lease are based in the United States dollar.

Any waiver by the Landlord of any failure by the Tenant to perform ot observe the provisions of
this Lease will not operate as a waiver of the Landlord's rights under this Lease in respect of any
subsequent defaults, breaches or non-performance and will not defeat or affect in any way the

Landlord's rights in respect of any subsequent default or breach.

. This Lease will extend to and be binding upon and inure to the benefit of the respective heirs.

executors. administrators. successors and assigns. as the case may be, of each party to this Lease.

All covenants are to be construed as conditions of this Lease. -

All sums payable by the Tenant to the Landlord pursuant to any provision of this Lease will be

deemed to be additional rent and will be recovered by the Landlord as rental arrears.

Where there is more than one Tenant executing this Lease. all Tenants are jointly and severally

liable for each other's acts, omissions and liabilities pursuant to this Lease.

Locks may not be added or changed without the prios written agreement of both the Landlord and

the Tenant. or unless the changes are made in compliance with the Act.

The Tenant will be charged an additional amount of $25.00 for each N.S.F. check or checks

returned by the Tenant’s financial institution. ~

{f the Tenant moves out prior to the natural expiration of this Lease, a rerent levy of $500.00 will

be charged to the Tenant.

The Tenant will professionally steam clean the carpets at the termination of this Lease or the
Landlord may charge the Tenant or deduct the cost of having the carpets profes/sionally steam

cleaned from the security deposit.

Headings are inserted for the convenience of the parties only and are not to be considered when
interpreting this Lease. Words in the singular mean and include the plural and vice versa. Words

in the masculine mean and include the feminine and vice versa.
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80.

81.

82.

84.”

85.

g6,

This Lease and the Tenant's leasehold interest under this Lease are and will be subject.
subor/dinate, and inferior o any liens or encumbrances now or hereafter placed on the Property by
the Landlord, all advances made under any such Jiens or encumbrances, the interest payable on
any such liens or encumbrances, and any and all renewals or extensions such liens or

encumbrances.

This Lease may be executed in counterparts. Facsimile signatures are binding and are considered

to be original signatures.

This Lease will constitute the entire agreement between the Landlord and the Tenant. Any prior
understanding or representation of any kind preceding the date of this Lease will not be binding

on either party except to the extent incorporated in tlus Lease.

The Tenant will indemnify and save the Landlord. and the owner of the Property where different
from the Landlord. harmless from all liabilities, fines. suits. claims. demands and actions of any
kind or nature for which the Landlord will or may become liable or suffer by reason of any

breach, violation or non-performance by the Tenant or by any person for whom the Tenant is

"responsible, of any covenant, term, or provisions hereof or by reason of any act. neglect or default

on the part of the Tenant or other person for whom the Tenant is responsible. Such
indemnification in respect of any such breach. violation or non-performance. damage to property.

injury or death occurring during the term of the Lease will survive the termination of the Lease.

notwithstanding anything in this Lease to the contrary.

The Tenant agrees that the Landlord will not be liable or responsible in any way for any personal

injury or death that may be suffered or sustained by the Tenant or by any person for whom the

Tenant is responsible who may be on the Property of the Landlord or for any loss of or damage or - -

injury to any-property. including cars and contents thereof belonging to the Tenant or to any other-

person for whom the Tenant is responsible.

The Tenant is responsible for any person or persons who are upon or occupying the Property or
any other part of the Landlord's premises at the request of the Tenant. either express or implied.
whether for the purposes of visiting the Tenant, making deliveries, repairs or attending upon the
Property for any other reason. Without limiting the generalify of the foregoing. the Tenant is

responsible for all members of the Tenant's family. guests. servants, tradesmen. repairmen.

employees, agents. invitees or other similar persons.

During the last 30 days of this Lease. the Landlord or the Landlord's agents will have the
privilege of displaying the usual ‘For Sale' or 'For Rent' or "Vacancy' signs on the Property.
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87.

Time is of the essence in this Lease. Every calendar day except Saturday. Sunday or U.S.

pational holidays will be deemed a business day and all relevant time periods in this Lease will be
caleulated in business days. Performance will be due the next business day. if any deadline falls
on a Saturday. Sunday or a national holiday. A business day ends at five p.m. local time in the

time zone in which the Property is situated.

IN WITNESS WHEREOF Angela Cartme] and Edward Brice Taylor have duly affixed their
signatures on this 2 of /A.pl/l 2014.

L T~ //Jf//

Tenant Ange]a éartmel Landlord: Edward 9% aylor
/‘?‘ pzmu_,,z./ ‘7 L stz V/
MARCIA L. FERRANTE Z/g /o)
Notary Publc, Statecf South Carotina 4
My Commisslon Explres 62412023

The Tenant acknowledges receiving a duplicate copy of this Lease sxuned by the Tenant and the

Landlord on the /7 day of /g . ////f-

Tenant: Angela Cartmel

©2002-2014 LawDepot.com™
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN ) CASE NO. 15-CP-02-01181
)
ANGELA CARTMEL )
)
Plaintiff, )
) DEFENDANT’S MEMORANDUM OF
vs. ) LAW IN SUPPORT OF MOTION TO
) COMPEL ARBITRATION _
EDWARD BRICE TAYLOR )
)
Defendant. )
)

COMES NOW THE Defendant Edward Brice Harker, who by and through his undersigned
counsel would submit the following Memorandum of Law in Suppm;t of his motion to compel
Arbitration and Mediation. |

FACTUAL AND PROCEDURAL BACKGROUND

On May 9, 2014, the parties entered into a “Residential Lease Agreement” (“Agreement”)
for 2694 Camp Rawls Road in Wagener, South Carolina, 29164 - which is located in Aiken County |
(“Property™). | '

The Agreement defincs the “Tenant” as the Plaintiff; Angela Cartmel, and the Defendant
Edward Brice Taylor is defined as the “Laﬁdlord.” ‘ Both the parties were and 1'eﬁain South
Carolina rcsidents,

No party disputes that it is an otherwise valid contract. At {1 of the Agreement, the parties
acknowledged it was actually a “[r]ent to own contract for a five-year léase” which would allow
the Plaintiff residential use and to keep horses.

Importantly, the Agreement at 1 also says that- “[t]he tenant may use part of the property
for the following home-based business: the construction of horse jumps.” It is undisputed that the

Plaintiff did, in fact, establish a horse-jump construction business.
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At { 61, the Agreement provides “[i]Jf any dispute relating to this Lease between the
Landlord and Tenant is not resolved [by informal discussion] ... the pz-u‘ties agree to submit the
issue first before a non-binding mediator and to an arbiteator in event the mediation fails. The
decision §f the arbitrator will be binding on the parties. Any mediator or arbitrator must be a neutral
party acceptable to both fche Landlord and the Tenant. The cost of any mediations or arbitrations
will be paid by the Tenant.”

At 129, however, the Agreement provides that the prevailing party (not just the Landlord
if he prevails) is entitled to recover reasonable attorneys’ fees “in addition to all the sums either
party may be called on to pay” — i.é., a mechanism to allow the Tenant to recover cosfs if she
prevails,

The Plaintiff initiated this suit in the Aiken County Court of Common Pleas. Despite due
demand in the Answer and correspondence between the pat'ﬁeé, Plaintiff refuses to engage in either
mediation or arbitration. Defendant filed the instant motion before any discovery has taken place.
In the intervening months, no written discovery or depositions have taken place, and no other case-
dispositive motions have been filed.

LEGAT STANDARD
1. Governing Law & Applicability of the FAA.

The question of arbitrability of a claim is an issue for judicial determination unless the
parties provide otherwise. Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d 110,
118 (2001). The South Carolina courts Will enforce .arbitration agreement under the Federal
Aubitration Act (“FAA”), 9U.5.C.A. §§ 1 ef seq., in transactions that involve interstate commerce,
“regardless of whether or not the parties contemplated an interstate transaction.” Munoz v.

Green Tree Fin. Corp., 343 S.C. 531, 538, n. 3, 542 S.E.2d 360, 363, n.3 (2001)(cmphasis added).
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“Generally, any arbitration agreement affecting interstate commerce ... is subject to the FAA.”
Henderson v. Summerville Ford-Mercury, Inc., 405 S.C. 440, 448, 748 S.E.2d 221, 225 (2013);
Landefs v. Fed. Deposit Ins. Corp., 402 8.C. 100, 108, 739 S.E.2d 209, 213 (2013). In all cases,
determination of whether a transaction involves interstate commerce depends on the facts of the
case.” Zabinski, 346 S.C, at 594, 553 S.E.Zd at 117. N

2. Burden of Proof.

“[TThe party resisting arbitration begrs the burden of proving that the claims at issue are
unsuitable for arbitration.” Hall v. Green Tree Servicing, LLC, 413 S.C. 267, 269, 776 SE.2d 91,
94 (Ct. App. 2015); Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379, 759 S.E.2d
727,731 (2014).

3. Policy & Strong Presumption in Favor of Arbitrability.

It is black letter law in South Carolina that “any doubts concernjng the scope of arbitrable
issues must be resolved in favor of arbitration (emphasis added).” Landers v. Fed, Deposit Ins.
Corp., 402 S.C. 100, 109, 739 S.PI‘.IZd 209, 213 (2013). “There is a strong presumption in févor of
the validity of arbitration agreements because of the strong policy favoring arbitration.” See Cape
Romain Contractors, Inc. v. Wando E., LLC, 405 S.C. 115, 125, '7_47 S.E.2d 461, 466 (2013)
(citing Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 455, 730 S.E.2d 312, 316 (2012)). Both
federal and statc public policy strongly favor the arbitration of disputes. Chassereau v. Global Sun
Pools, Inc., 373 S.C. 168, 644 S.E.2d 718 (2007). A court should order arbitration, unless the court
can say with positive assurance that the arbitration clause is ﬁot susceptible to any interpretation
coveriﬂg the dispute. Zabinksi, 346 S.C. at 597, 553 S.E.2d at 118. Morcover, because the United
States Sﬁpreme Court confirmed in Allied-Bruce lerminix Cos. v. Dobson, 513 U.S. 265, 277,
115 S.Ct. 834 (1995) that the FAA is coextensive with the Commerce Clause of the U.S.
Constitution, the South Carolina Supreme Court has accordingly‘held that arbitration agreements

3
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enjoy a strong presumpti.on of validity in federal and state courts on this ground as well. Dean v.
Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379-380, 759 S.E.2d 727, 731-732 (2014);
Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 24, 644 S.E.2d 663, 668 (2007).

LEGAL ARGUMENT

Plaintif has not met her burden of showing the claims at issue are not suitable for
ﬁbantion. She ignores the applicability of the FAA. She argues only: (I) the Agreement does not
meet the technical requirements of the South Carolina Uniform Arbitration Act (SCUAA); and (II)
the Arbitration provisior; is unconscionable. The matter does substantially impact interstate
_ commetce becaus\é the Plaintiff operated a show;jump construction business as pért of the lease.
Thus, the Coutt should compel arbitration.

A. Technical Requirements of SCUAA Are Not DispoSitive if FAA Applies.

Plaintiff’s first argument is the failure of the Agreement to meet the technical requirements
of S.C. Code Ann.§ 15-48-10. Defendant concedes that the arbitration provisi.on is not ﬁndez‘lined
and does not appear on' the first page of the contract, but it is not dispositive if the FAA applies.
Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 453, 730 S.E.2d 312, 315 (2012)(holding’that
whete an agreement does not meet the technical requirements of the SCUAA,. that fact is not
dispositive to compelling arbitration if the FAA applies); see also Soil Remediatibn Co. v. Nu—
Way Envtl.,- 323 S.C. 454, 459—"60, 476 S.E.2d 149, 152 (1996) (“If the arbitration agreement in
the instant controversy is covered by the FAA, then ... the FAA preempts S.C. Code Ann. § 15~
48-10(a); Walden v. Harrelson Nisan, 1:10., 399 SC 205,208, 731 S.E.2d 324, 325-326 (Ct. App.
2012). For enforcement, the FAA only requires proof (1) that a written agreement to arbitrate
- exists, and (2) that the written agreement is contained within a céntxact involving “commerce.” 9
U.S.C. § 2 (1947). As Plaintiff concedes in her Memorandum, this ‘in writing’ requirement the
arbitration be written is met at § 61 of the contract. Thus, the issue at bar is whether the confract

4
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contemplates interstate commerce, itrespective of the technical requirements of the SCUAA.
Bradley, 398 S.C. at 453’,730 S.E.2d at315. -

B. The Contract Does Impact Interstate Commerce, and thus the FAA\Applies.

Defendant can find no South Carolina case that directly analyzes the applicability of the
FAA to a lease arrangement — either commercial or 1'esidentiai. In Bradley v. Brentwood Homes,
Inc, 398 S.C. f447, 458, 730 S.E.2d 312, 317-318 (2012), the Supreme Court noted that the FAA
generally does not apply to residential rcél estate transactions that have no substantial or direct
connectioﬁ to interstate-commerce —~ the so-called “real estate” exception. This is probably
Plaintiff’s best argument, but was not advanced by Plaintiff in her memorandum of law.

91 of tile Agreemeht, however, specifically provided that the Plaintiff could and would‘
establish a “home-based business for “the constructioﬁ of horse jumps.” It is undisputed that the
Plaintiff did, in fact, establish business for horse-jump construction; there is no evidence that this
business-use was not a central brovision in the Agreement. '

The Defendant submits that the fact the Agreement contémplates the use of the land for a
“home-based” business for the manufacturing of horse jumps removes this matter from the arena -
of a mere residential real estate transaction and coverts it to a commercial enterprise governed by
Commerce Clause of the U.S. Constitution (Axt. ‘I, Sec. 8, Clause 3) and, therefore, the FAA. 9
U.S.C. § 1 ef seq.; Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379-380, 759
S.E.2d 727, 731-732 (2014); Simpson v. MSA of Myrtle Béach, Inc., 373 S.C. 14, 24, 644 S.E.2d
663, 668 (2007).

Since horse-jumps are a part of the national commerce of horse-jumping and other
equestrian pursuits —so important to the Aiken County economy — the Plaintiff should not be heard

to claim her horse-jump construction business was not a commercial activity that impacts interstate

)
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business. It goes beyond “real cstate development” or “a residential teal estate mattet.” The
business component, being not ancillary, but central is sufficient to distinguish this case from
Bradley. Combined with the strong policy in favor of compelling arbitration and that all doubt .
must be resolved in favor of arbitration, the Court should grant the instant motion. , 402 S.C. 100,
at 109,739 S.E.2d at 213; Cape Romafn, 405 S.C. at 125, 747 S.E.2d at 466; Chassereau, 373 S.C.
168, 644 S.E.2d 718 (2007); Zabinksi, 346 8.C. at 597, 553 S.E.2d at 118.

C. Unconscionability

PlaintifP’s final grounds to avoid arbitration (withbut any citation to authofity) is that
because the arbitration agreement at Paragraph 61 requires her to pay the cost of arbitration and
mediation, it is therefore unconscionable. The Coutt should reject this unconscionability argument.

“In South Carolina, unconscionability is defined as the absence of meaningful choice on
the part of one party due to one-sided contract provisions, together with terms that are so
oppressive that no reasonable person would make them and no fair and honest person would accept
them.” Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 24-25, 644 S.E.2d 663, 668
(2007)(citing Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 554, 606
S.E.2d 752, 757 (2004)). “In analyzing claims of unconscionability in the context of atbitration :
agreements, the Fourth Circuit [Court of Appeals] has instructed courts to focus generally on
whether the arbitration clause is geared towards achieving an unbiased decision by a neutral
decision-maker.” Id. at 25, 644 S.E.2d at 668. Our supreme court adopted the Fourth Circuit's
view, and noted ;‘[i]t is under this general rubric that we determine whethet a contract provision is
unconscionable due to both an absence of meaningful choice and oppressive, one-sided
terms.” Simpson, 373 S.C. at 25, 644 S‘.E.2d at 669 (citation omitted). The Simpson Court noted,
“there is no specific set of factual circumstances establishing the line which must be crossed when

evaluating an arbitration clause for unconscionability.... Instead, we emphasize the importance of

6
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a case-by-case analysis in order to address the unique circumstances inherent in the various types
" of consumer transactions.” Id. at 36, 644 S.E.2d at 674.

Here, the issue raised by Plaintiff is not that the requirement to arbitrate is unconscionable

itself — merelythat the cost provision at § 61 is purportedly unconscionable (“the costs of the

mediation or arbitration shall be paid by the Tenant.”) The arbitration clause itself specifically
contemplates being geared to an unbiased decision by a neuiral. Id. Thus, it meets the test of
Simpson, 373 S.C. at 25, 644 S.E.2d at 668,

Plaintiff ignores, imwever, 425 (“Attorneys’ Fees) which provides: “in the event that an)}
action is filed in relation to this Lease, the unsuccessful pa1:ty i the action will pay the successful
party, in addition to all the sums that either pafty may be called on to péy, a reasonable sum
for the successful party’s attorneys’ fees (emphasis added).” Defendant submits that when §{ 61
and 25 are construed t-ogether, according to their plain and ordinary meaning, the Plaintiff is only
reqﬁired to front the costs of mediation and atbitration: but recovers them if she prevails, Aalong
with attorneys’ fees. So fgw lease arrangements have an attorneys’ fees and cost shift for a
prevailing tenant as to be vanishingly rare, yet this one does,

Thu§, this is not a case where the second prong of unconscionability caﬁ be met. Anhonest
and fair pérson could accept this deal — which is evidenced by the fact the Plaintiff did. Moreover,
our supreme court acknowledged_ that “in light of the state and federal polici(;,s favoring arbitration,
many courts view severing the offending provision and otherwise proceeding with arbitration to
be the preferred remedy for an unconscionable provisibn in an arbitration clause. Simpson, 373
S.C.at35n. 9, 644 S.E.2d at 674 n. 9. As there is a severability clause in this Agreement (Y 31),

that is the appropriate remedy if the Court disagrees.
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CONCLUSION
Based on the foregoing the motion should be granted.

Respectfully Submitted,
BROWN & VARNADO, LLC

e

Robert B. Varnado
Alexis M. Wimberly
P.0O. Box 1127 (29465)
103 Church Street
Mount Pleasant, South Carolina 29464
P: (843) 737-7300
F: (843 654-5109
rvarnado@brown-varnado.com
awimberly@brown-varnado.com
" Attorneys for Defendant Edward Brice Taylor

January 25, 2016
Mount Pleasant, South Carolina

62




¢

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the below date, a copy of the attached Defendant’s
Memorandum of Law in Support of Motion to Compel Arbitration was placed in an envelope,
with first-class postage pre-paid, and mailed to: )

- V1A HAND DELIVERY AND E-MAIL
Bradford M. Owensby, Esquire

319 Park Avenue SE

Aiken, SC 29801

Attorney for Plaintiff Angela Cartmel /éiuj
Robert B. Varnado

January 25, 2016

Mount Pleasant, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF AIKEN CASE NO.,: 2015-CP-02-01181
Angela Cartmel )
[ ] Plaintiff, ) :
) MOTION AND ORDER INFORMATION
V. ) FORM AND COVER SHEET
)
Edward Brice Taylor, )
)
[x] Defendant. )
Name, $.C. Bar no. and address of plaintiffs attorney ame Bar no. and addres: fendants attorne
Bradford M. Owensby, Esquire Robert B, Vamado, Bsquire
319 Park Avenue SE glexls M., Wimberly, Bsquire
Adken, SC 29801 , P_’(‘;‘”go‘i‘ arhado LLC
telephone: 803-648-5777  fax: 803-648-3228 Mit, Pleasant, SC 29465
telephone: (843) 737-7300 fax; (843) 654-5109
e-mail: rvarnade@brown-varnado.com

[ ] MOTION HEARING REQUESTED (sttach written motion and complete SECTIONS I and 1IT)
[X] FORM MOTION, NO HEARING REQUESTED (complete SECTYONS I and III)
[ ].PROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and i)

SECTION I: Yearing Information

Nature of Motion: Motion to Reconsider Mone
Estimated Time Needed: 10 Ma Court Reporter Needed: 2

SECTION II: Motion/Order Type

[X] Written motion/order attached

[ ] Form Motion/Order
1 hereby move for relief or action by the court as set forth in the aftached proposed order.

Yotd Fobruary 2., 2016
Signature of Attorney for Defendant : Date submitted
SECTION II: Motion Fee

{X] PAID B AMOUNT: $25.00 :
[ ] EXEMPT: [ ] RuletoShow Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

[ ] Indigent Status { 1 State Agency v. Indigent Party

[ ] Sexually Violent Predator Act Post-Conviction Relief

[ '] Motion for Stay in Bankruptcy

[ 1 Motion for Publication [ ] Motion for BExecution (Rule 69, SCRCP)

[ 1 Proposcd order submitted at request of the court; or, reduced to writing from meticn made in open

court per judges insfructions
Name of Court Reporter:
[ 1 Other:
JUDGE’S SECTION
[ 1 Motion Fee to be paid upon filing of the attached order. JUDGE
[ ] Other: CODE: Date:
CLERKS VERIFICATION

Collected by: ATE FILED

(print name) .
[ 1 MOTION FEE COLLECTED: COPY
[ 1 CONTESTED B AMOUNT DUE: . ORIGINAL FIL ED

D! SCCA/233 (11-03)
FEB 15 206
Q0
AIKEN COUNTY
CLERK OF COURT




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL DISTRICT
COUNTY OF AIKEN ) CASE NO. 15-CP-02-01181
) i
ANGELA CARTMEL, ) :
)
Plaintiff, )
) NOTICE OF MOTION AND
vs. ) MOTION TO RECONSIDER
)
EDWARD BRICE TAYLOR, ) COPY
) ORIGINAL EILE
Defendant. ) !
EN COUNTY

TO: BRADFORD J. OWENSBY, ESQUIRE ATTORNEY FOR PLAINTIFF: CLERK OF COURT
PLEASE TAKE NOTICE that the Defendant Edward Brice Taylor, by and through his

undersigned counsel and pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, |

will move before the Honorable Casey L. Manning, South Carolina Cireuit Court Tudge, on the -

tenth day hence at the Aiken Cc;unty Co_ui'thouse, 109 Park Avenue, Aiken, South Carolina 39802, -

or at such time, date and place as counsel may be heard, so that he will alter, amend and/or

reconsider his Order of February 4, 2016, filed February 8, 2016, denying the Defendant’s motion

to compel.,arbitration and mediation on th_e following grounds.

FACTUAL AND PROCEDURAL ALLEGATIONS

) On May 9, 2014, the parties ‘entered into a “Residential Lease Agreement”
(“Agreement”) for 2694 Camp Rawls Road in Wagener, South Car.olina, 29164 — which is located (
| in Aiken County (“Property”). The Agrcemenf defines the “Tenant” as the Plaintiff, Angela
Cartmel, and the Defendant Edward Brice Taylor is defined as the ;‘Landlord.” Béth the parties
were and remain South Carolina residents. ‘

2. ‘No party disputes that it is an otherwise valid contract. At § 1 of the Agreement,

the parties acknowledged it was actually a “[r]Jent to own contract for a five year lease” which
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would allow the Plaintiff residential use and to keep horses. Importantly, the Agreement atq1
also says that “[t}he tenant may use part of the property for the following home-based business:
the construction of horse jumps.” It is undisputed that the Plaintiff did, in fact, establish a borse-
jump construction business. |

3. At § 61, the Agreement provides “[i]f any dispute relating to this Lease between
the Landlord and Tenant is not resolved [by informal discussion] ... the parties agrec to submit the
issue first before a non-binding mediator and to an arbitrator in event the mediation fails. The
decision of the arbitrator will be binding or; the paﬁies. Any mediator or arbitrator must bea neutral
party acceptable to both the Landlord and the Tenant. The cost of any mediations or arbitrations
will be paid by the Tenant.” At 129, the Agreement provides that the prevailing party (not just the
Landlord if he prevails) is entitled to recover reasonable attorneys’ fees “in addition t6 all the sums
either party may be callcci on to pay” — .., a mechanism to allow the Tenant to recover costs if
she prevails.

4. The Plaintiff initiated this suit in the Aiken County Court of Common Pleas on May
14, 2015. In her Complaint at 1§ 4, 20 and 21 she operated a business and she alleges damages
arising from the loss of her business.

5. Despite due demand in the Answef and correspondence between the parties,
Plaintiff declines to engage in either mediation or arbitration. Defendant timely filed his Answér
on August 17, 2015 and serves the instant motion on September 27, 2015 before any discovery has
taken place.- In the intervening months, no written discovery or depositions have taken place, and

1o other case-dispositive motions have been filed,
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6. The matter came to a hearing on Januvary 25, 2016, The Plaintiff submitted no
affidavit or testimony prior to the hearing. This Court signed the Order denying the motion on
February 4, 2015 and it was filed February 8, 2015.

LEGAL ARGUMENTS

7. The question of arbitrability of a claim is an issue for judicial determination unless
the parties provide otherwise. Zabinski v. Bright Acres Assocs., 346 8.C. 580, 596, 553 S.E.2d 110,
118 (2001)7 The South Carolina courts will enforce an arbitration agreement under the Federal
Arbitration Act (“FAA”), 9 U.S.C.A. §§ 1 et &eq., 1n transactions that involve interstate commerce,
“regardless of whether or not the parties contemplated an interstate transacﬁon.” Munoz v.
Green Iree Fin. Corp., 343 5.C. 531, 538, n. 3, 542 S.E.2d 360, 363, n.3 (2001){(emphasis added).
“Generally, any arbitration agreement affecting interstate commerce ... is subject to the FAA.”
Henderson v. Summerville Ford-Mercury, Inc., 405 S.C. 440, 448, 748 S.E.2d 221, 225 (2013);
Landers v. Fed. Deposit Ins. Corp., 402 S.C. 100, 108, 739 S.E.2d 209, 213 (2013). In all cases,
determination of whether a transaction involves interstate commerce depends on the facts of the
case.” Zabinksi, 346 S.C. at 594, 553 S.E.2d at 117. The Court should z;lter, amend or reconsider
its judgment to include this black letter law.

8. “[T]he party resisting arbitration bears the burden of proving that the claims at
issue afe unsuitable for arbitration.” Hall v. Green Tree Servicing, LLC, 413 S.C. 267, 269, 776
S.E.2d 91, 94 (Ct. App. 2015); Deanv. Heritage Healthcare ofRidgeway, LLC, 408 S.C. 371,379,
759 S.E.2d 727,731 (2014). The Court should alter, amend or reconsider its judgment to state that
it required Plaintiff to meet this burden and establish and establish how she mét it.

9. It is black letter law in South Carolina that “any doubts concerning the scope of
arbitrable issues must be resolved in favor of arbittation (emphasis added).” Landers v. Fed.

Deposit Ins. Corp., 402 5.C. 100, 109, 739 S.E.2d 209, 213 (2013). “There is a strong presumption

3
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ih favor of the validity of arbitration agreements because of the strong policy favoring
arbitration.” See Cape Romain Contractors, Ine. v. Wando E., LLC, 405 8.C. 115, 125,747 S.E.2d
461, 466 (2013) (citing Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 455, 730 S.E.2d 312,
316 (2012)). Both federal and state public policy strongly favor the arbitration of
 disputes. Chassereau v. Global Sun Pools, Inc., 373 S.C. 168, 644 S.E2d 718 (2007). A court
should order arbitration, unless the court can say with positive assurance that the arbitration clause
is not susceptible to any interpretation covering the dispute. Zabinksi, 346 S.C. at 5 97,553 S.E2d
at 118. Moreover, because the United States. Supreme Court confirmed in Allfed—Bruce Terminix
Cos. v. Dobson, 513 U. S 265,277, 115 8.Ct. 834 (1995) that the FAA is coextensive with the
Commerce Clause of the. U.S. Constitution, the South Carolina Supreme Court has accordingly
held that arbitration agreements enjoy a strong presumption of validity in federal and state coutts
on this ground as well. Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379-380,
7159 SE.2d 727, 731-732 (2014); Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 24, 644
S.E.2d 663, 668 (2007). The Court should alter, amend or recons1del its judgment to include this
black letter law; how it applied the sirong policy favoring arbitration and the validity of arbm‘atlon
| contracts; and how it found with positive assurance the arbitration clause is not susceptible to any
interpretation covering the dispute.
10.  Plaintif® has not met her burden of shpwing the claims at issue ate not suitable for
_arbitration. She does not deny the validity of the Agreemcnt; nor the fact the arbitration provision -
is contained within it. Her complaint makes factual allegations that the fire she blames on the
Defendant caused her to have to close of her show-jump construction business, for which she seeks
damages. The show-jump construction business is the same business established in the

Agreement.  The Plaintiff presented absolutely no testimony or evidence, by affidavit or
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<.)thefwise, the that the horse-jump business is limited to the State of South Carolina; the Cowt
cannot infer that, either. Plaintiff concedes — and mc Order finds — that this is a mixed-use lease,
with both residential and commercial aspects. Thus, the Court is without any factual or evidentiary
basis to make a factual finding that the business aspects of the lease are intrastate only, and do not
impact interstate commerce because the Plaintiff operated a business as part of the lease. T hus, the

Court should alter, amend and/or teconsider its Order and compel arbitration for the foregoing

reasons.

i

11.  The failure of the Agreement to meet the technical requirements of SC Code

Amn.§ 15-48-10 is irrelevant under these cirdu;nstances if the FAA applies and the Court should
alter, amend and/or reconsider its Order to make this clear. Bradley v. Brentwood Homes, Inc., 398
S.C. 447, 453, 730 S.E.Zd 312, 315 (2012)(holding that where an ;greement does not meet the
' technical requirements of the SCUAA, that fact'is not dispositive ta compelling arbitration if the
FAA applies); see also Soil Remediation Co. v. Nu-Way Envtl:, 323 S.C. 454, 459-60, 476 S.E.2d
149, 152 (1996) (“If the arbitration agreement.in the instant controvetsy is covered by the FAA,
then ... the FAA preempts S.C.Code Ann. § 15-48-10(a); Walden v. fIan-elson Nisan, I;ac., 399
. 8.C.205, 208,731 S:E.2d 324, 325—32’6 (Ct. App. 2012). For enforcement, the FAA only reqqires
proof (1) that a written agreement to arbitrate exists, and (2) that the written agreement is contained
within a contract involving “commerce.” 9 U.S.C. § 2 (1947). As Plaintiff conceded in her
Memorandum and at the hearing, this ‘in writing’ requirement the arbitration be written is met at
9 61 of the .contlact. Thus, the issue at bar is whether the contract contemplates interstate

commerce, irtespective of the technical requirements of the SCUAA. Bradley, 398 S.C. at 453,

730 S.E.2d at 315.
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12.  Contraty to the Court’s ruling on page 2, the contra-ct is not ambiéuous at all and
the Court should alter, amend and/or reconsider its order on this point, as well. “When
a/contract is unambiguous, clear, and explicit, it must be construed according to the terms the
parties have used, to be taken and understood in their plain, ordinary, and popular sense. Where
an agreement is clear and capable of legal construction, the court's only fuilction is to interpret its
lawful meaning and the intention of the parties as found within the agreement and give effect to
“it. [A coutt is] without authonty to alter an unambiguous contlact by construction or to make
new contracts for the parties. A court must enfmcc anunamb1guous contract according to its
terms regardless of its wisdom or folly, apparent unreasonableness, or the parties' failure to guard
their rights carefully.” (internal citations and. punctuation omitted). South Carolina Dep 't of
Transportatioh v. M&T Enter;pr\ises of Mt. Pleasant, LLC, 379 8.C. 645,655,667 S.E2d 7, 13 (Ct.

App. 2008). “Leases are construed in the same manner as contracts.” Id., 379 S.C. at 656, 667

SE2d at 13. “The terms of a lease, like the terms of any contract, are construed to achieve the -

intent of the parties at the time the lease was entered into. The courts must construe and enforce
contracts as written, in order to preserve the ﬁmdamental right of freedom of contract. In. general,
therefore, partics may bind themselves as they see fit by contract, unless the contract would violate
the law or is contrary to public policy.” 1d, 379 8.C. at 656-657, 667 S.E2d at 13-14. There was
10 confusion that the parties intended at the commencement of the lease that the Plaintiff would
use the real estate partly for a commercial business — which she did and for which she now seeks
monetary damages for the loss of the b\usiness. Thus, the Court should therefore alter, amend
and/or reconsider this finding in the Order.

13.  The true issue before the Court is not, as the Order states, “whether the residential

with the option to purchase agreement effects [sic] interstate commetce.” Instead, the real issue is
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whether the a “mixed” use lease that has both residential and commercial components meets the
“real estate” exception to the FAA established in Bradley v. Brentwood Homes, Inc., 398 S.C. 447,
458,730 S.E2d 312, 317-318 (2012) ér falls under the purview of the FAA. 9 U.S.C. § 1 ef seq.;
Dean v. Heritagé Healthcare of Ridgeway, LLC, 408 S.C. 371, 379-3 80, 759 S.E.2d 727,731-732
(2014). The facts are completely distinguishable from Bradley inter alia because in that case the
plaintiffs bought a fully completed home from Brentwood Homes, whereas in this case the
commercial activity (i.e., the horse jump con_stmction l;usiness) was ongoing. In any event, the
contract was not “strictly” limited to residential real estate, This fact pattern tests whether the
ch;t will apply the standard that “any doubts concerning the scope of arbitrable issues must be
resotved in favor of arbitration (emphasis added)” Landers, 402 S.C. at 109, 739 S.E.2d at 213, or
whether the real estate exception in Bradley ﬁumps the increasingly wider aﬁd wider net of the
FAA. Thus, the Court should therefore alter; amend and/or reconsider this statement of the issues
in the order.

14.  Because the lease agreement specifically provided that the Plaintiff could use the
land to establish al“home—based busineés” for “the construction of horse jumps” the Court should
" not have found on page 3 of the Order that the contract was merely one “for the lease/purchase of
property situated in Aiken County, South Carolina” — 1ot on page 4 that “[i]n the instant case,
betWeen the Plaintiff and the Defendant, the_ transaction does not touch or cffect interstate
commerce.” Instead, the Court should alter, amend and/or reconsidef its ruling and find the mixed
use lease does contemplate a commercial entetprise governed by Commerce Clause of the U.S.
Constitution (Art. T, Sec. 8, Clause 3) and, therefore, the FAA. 9 U.S.C. § 1 ef seq.;f 1 of the
.Agrcement. Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C.'37 1,379-380, 759 S.E2d

727, 731-732 (2014); Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14,24, 644 S E.2d 663, 668
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(2007). Since horse-jumps are a part of the national commerce of horse-jumping and other
equestrian pursuits — éo important to the Aiken County economy — the Plaintiff should not be heard
to claim her hor§e~jump construction business was not a commercial activity that impaéts interstate
business. It goes beyond “real estate develépment” or “a residential real estate matter.” The
business component is not ancillary but central i sufficient to further distinguish this case from
* Bradley. Combined with the strong policy in favor of compelling aybitration and that all doubt
must be'resolved in favor of arbitration, the Court should grant the instant motion. 402 S.C. 100,
‘ at 109, 739 S.E.2d at 213; Cape Romain, 4058.C. at 1‘25, 747 S.E.2d at 466; Chassereau, 373 S.C.
168, 644 S.E.2d 718 (2007); Zabinksi, 346 8.C. at 597, 553 SE.2d at 118.

15.  The finding regarding the indemnification clause made on page 4 of the Order is
irrelevant in light of the arguments made in paragraph

CONCLUSION

Based on the foregoing the Defendant respectfully requests that the motion be granted.

Respectfully Submitted, ' ' ‘
BROWN & VARNADO, LLC

SOt

Robert B. Varnado

Alexis M. Wimberly

P.O. Box 1127 (29465)

103 Church Street

Mount Pleasant, South Carolina 29464

P: (843) 737-7300

F: (843 654-5109
rvarnado@brown-varnado.com
awimberly@brown-varnado.com

Attorneys for Defendant Edward Brice Taylor

February /2, 2016
Mount Pleasant, South Carolina
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the below date, a copy of the attached Nofice of
Motion and Motion to Reconsider was placed in an envelope, with first-class postage pre-paid,
and mailed and emailed to: :

Bradford M. Owensby, Esquire
319 Park Avenue SE
: Aiken, SC 29801

Wined Lo L

Gﬂnn Ibach
Litigation Paralegal

February |0, 2016
Mount Pleasant, South Carolina
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STATE OF SOUTH CAROLINA )

COUNTY OF RICHLAND )

ANGELA CARTMEL, ' )

EDWARD BRICE TAYLOR, )

DEFENDANT. i )

JANUARY 25, 2016

IN COMMON PLEAS

COURT

TRANSCRIPT
OF
RECORD

2015-Cp-02-01181

RICHLAND, SOUTH CAROLINA

B~E-F-0O-R-E:
HONORABLE CASEY L. MANNING, JUDGE;
\
A-P-P-E-A-R-A-N-C-E-S:
FOR THE PLAINTIFF:

BRADFORD M. OWENSBY, ESQ.

FOR THE DEFENDANT:

ROBERT B. VARNADO, ESQ.
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(The following proceedings were held on

January 25, 2016.)

THE COURT: Good morning.

MR. VARNADO: Morning, Your Honor. May it please
the Court. I'm Rob Varnado, I represent thé befendant,
Edward Brice Taylor. This i§ my motion to compel
arbitratioh and mediation. I filed a memcorandum of law and

sent it to your clerk this morning and it's -- I would ask

that Your Honor —-—

THE COURT: DPid you e-mail is this morning? What-
time?

MR. VARNADO: I did. Probably about 8:00.

THE COURT: Okay.

MR. VARNADO: I worked on it yesterday.

THE COURT: Well, go ahead. Go ahead.

“MR. VAﬁNADO: And I will bhand it up.
THE COURT: I think we were on the road by 8:00.
MR. VARNADO: Basically, Your Honor, this is an

unusual case for an arbitration, but I submit to you that

what's proper before you is does the federal arbitration act

apply? There was a lease from some land in Wagner, here in
Aiken County. My client's the landlord. Mr. Owensby's
client is the tenant. They signed a lease.

' Paragraph one of the lease said it's for a

residence and that she could have a show jump business. She
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would manufacture these horse jumps. There was a fire.
There was a dispute between the landlord and the tenant.

Mr. Owensby filed a lawsuit. In the Answer, I raised
arbitration, filed a motion to compel arbitration, so I
don't think there's any sort of Qaiver issue. The agreement
at paragraph 61 said that the parties should mediate and if
they can't mediate, then there would be an arbitrator, a

neutral person, who would render an opinion and make a final

u

decision.

So when I was preparing this, Your Honor, I mean,
I told Mr. Owensby in the motioﬁ this is about the federal
arbitration act. The contact.does not comply with the South
Carolina uniform act. It's not —-- over the gép, not in all
caps, not underlined, but we submit that the jurisprudence
over the last 10 years coming out of the Supreme  Court, the
Court of Appeals stands for the proposition that if the
federal arbitration act applies ——

THE COURT: The people of this'state never thought
very much of the fedé;al government. Go ahea;.

(Laughter.)

MR. VARNADO: They learned ;he hard way.

Sd the federal act preempts the state act if
there's interstate commerce. So the question before Your

Honor is does the fact that she operated a 'show jump

business on that land create interstate commerce? And I
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woﬁld submit that it does. And I would further submit in
her Answer —- I mean, her Complaint, rather, she says this
fire cost me my business. I had a business here. I was
doing é business and I have business damages. I think that
alone kicks it to interstate commerce.

Now, when I was preparing this motion, I ran
across this" case called Bradley ——- the Bradley case; And I
cite it in my memorandum, Your Honor. And the Bradley case
is against - Brédley vs. Brentwood Homes. And the Supreme
Court in 2012 said well, there's this real estate exception.
We're going to say that the development of real estate and
residential property is an exception to the federal
arbitration act. ’

THE COURT: So put something on land and have a
horse -jump over that becomes real estate connegted?

MR. VARNADO: I would submit that if it was simply
just a residence, I couldn't be here today, I would withdraw
the motion, but because she had a business, becauée she
admits in her complaint she has a business, the horse jump
business that that made it interstate commerce. And as a
result, the FAA applies. And I would ask Your Honor as you
consider this motion to —— just to raise to Your Honor, you
know, the fact that there's been a lot of recent
jurisprudence in the last five or six years. And if the

arbitration agreement affects interstate commerce, it should
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be enforced under the FAA without having to look to see
whether or not iﬁ complies with the technical requirements
of the South Carolina act.

I would further address Your Honor to some case
law, Hall vs. Greentree Servicing, which says the party
opposing has the burden of proof to show that it doesn't
affect interstate commerce.

Aﬁd then, finally, Your Honor, there's a lot of
case law that's come out that says that any doubt concerning
arbitration should be -- by the Court should be resolved ion
favor of arbitration, that there's a strong policy favoring
arbitration, that arbitration provisions and contracts are
presumed to be valid.

And then the Zabensky, which is a pretty similar
case, which came out a few years back. A Court should order
arbitration unless the Court can say with positive assurance
that the arbitration clause is not susceptible to any other
interpretation that would prevent it from being-arbitrated.

Sc that -— I think that's it, Judge, is the horse
jump business, does it take it out of a residence? No horse
jump business, I don't think I'm here. Horse jump business,
I think it's got to arbitrate.

THE COURT: How long had the horses been jumping
on his property?

MR. VARNADO: I have no idea, Judge.
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THE COURT: All right. Thank you, sir.

MR. VARNADO: We haven't done any discovery. The
only -— one thing Mr. Owensby in his memo raised was --

THE COURT: My question is this, had she planned a
horse jump business or were horses actually jumping on the
property?

MR. VARNADO: In her complaint, she said that she
had a business and.that she had to lose the business because
of the fire, which she blames on my client.

THE COURT: Okay.

MR. VARNADO: And then there is one small, Mr.
Owensby raises unconscionability. He says well, this
provision is unéonscionable because it has a provision where
all the costs are to be borne by the tenant. |

THE COURT: All right.

MR. VARNADO: And I would just say, Your Honor,
there's been some authority on that, but, basically,
unconséionability means either just such a dominant, you
know, negotiating position that it's like an adhesion
contact and it's take it or leave it, or that no reasonable
or fair person would ever do this deal. And I would say
that, you know, that with the other line of authority, which
says that the Court should let people make their own

contracts. And you also look further in this contract at

‘paragraph 25 that says prevailing party, not just the
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prevailing landlord, but the prevailing party gets
attorney's fees and their costs reimbursed. So T think if
you look at that, the fact that if she wins, she gets
attorney's fees and her costs reimbursed doesn't make this
ﬁnconscionable. Thank you, Your Honor.

THE COURT: Thank you, sir. I guess you can call
this the trigger case. ;2

MR. OWENSBY: Well, Your Honor, possibly.

THE COURT: Well, go ahead.
MR. OWENSBY: Your/Honor, I péésed up my

memorandum.

THE COURT: Yes, sir.

MR. OWENSBY: I hadn't seen —— I didn't know what

his argument was goiﬁg to be ﬁntil I walked in the office
this morning, but if you would please turn to the first
page, I attached the lease to it. Residential lease
agreement. Now, 1is this alresidential lease agreement?

Yes, but it's also a lease to own. Paragraph one says that

this is a lease with option to purchase. This is actually

" tantamount to a mortgage, Your Honor. However, this is for

residential. This is not for commercial.

The only recitation in here that states anything
about what she does for a living, it says the tenant may
use, may use part of the property for a home-based business.

Your Honor, yeah, horses jump on the property.
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Yes) she.does make the fences. I -- it's a horse jump.
It's pieces of wood that horses jump over. That just
happens to be what she does for a living. If I go into a
lease with option to purcﬁase and I happen to be a
commercial truck driver and I own my own truck, I'm engaging
in interstate commerce, bﬁt it has nothing to dg with the
nature of my transaction to purchase pﬁoperty. It's simply
a recifation of what I do for a living, Your Honor.

He did bring‘up>Brédley vs. Brentwood. 1It's a
2012 case, Your Honor. In that partfcular case, which is

not unlike this one, Brentwood Homes tried to bring this

under the view of the FAA in a similar way. Said well,

/
Vé
actually, in the contract, it recites interstate commerce

because you're going to get a home warranty. And that home
warranty is from any national company. Our Supreme Court
said Ag, that does‘not take this out of the realm of a real
estate transaction.’ ‘
Additionally, Brentwood provided an affidavit to
the Court, which stated J.P. Morgan is financing this
transaction. It's obviously interstate commerce. Once
again, ;ur Supreme Court says no, this is a residential feal
property sale. And then in quoting our Supreme Courﬁ, and
they're quoting District of Kentucky federal court case, it

said, ultimately, the Court included that a residential real

estate sales contract is not evidence or involve interstate
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commerce, quote, unquote. And it further goes on to say,
effects of interstate commerce of sale of residential real
estate is inherently intrastate. This is nothing but a
contract for the“sale of residential real estate. It just
happens that she has a home-based business.

I believe in that same case, it also said the
Court was not ——

THE COUﬁT: That's enough. Thank you, gentlemen
for your lively presentation. I will prepare a form four.
The prevailing party is invited to submit a.form ordef.
Thank you, both.

MR. VARNADO: Okay.

MR. OWENSBY: Thank you, Your Honor.

THE COURT: All right.
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COUNTY CF RICHLAND )
. CERTIFICATE OF REPORTER

I, Crystal Holmes, hereby certify that I reported
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the parties hereto and I have no financial interest in the
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Residential Lease Agreement

. o
Mo
THIS LEASE (the "Lease") dated this (2 of}pﬁlé, 2014
BETWEEN:
Edward Brice Taylor

(the "Landlord")

OF THE FIRST PART
- AND-
Angela Cartmel .

(the "Tenant")

OF THE SECOND PART

J . )

iIN CONSIDERATION OF the Landlord leasing certain premises to the Tenant. the Tenant leasing
those premises from the Landlord and the mutual benefits and obligations provided in this Lease. the
receipt and sufficiency of which consideration is hereby acknowledged, the parties to this Lease agree as

follows:

Leased Property

1. The Landlord agrees to rent to the Tenant the mobile home, municipally described as 2694 Camp
Rawls Road, Wagener, Aiken, South Carolina 29164 (the "Property”), for use as residential
premises only. The Property is more panicularly described as follows: This is a rent to own
Contract for a 5 year lease. Contract will be rewritten prior to the termination of this lease. Land
is included with this lease with the usage of the 3.86 acres for Horses. Fencing is approved and
structures are approved.- If tenant vacates the premises then all structures will be left in tact to
landlord. The Tenant may also use part of the Property for the following home-based business:
Construction of Horse Jumps. The Tenant is responsible for all permits and licenses relating to
this home-based business and the Tenant indemnifies the Landlord of all liability. costs. and fees
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15.

Security Deposit . v
On execution of this Lease, the Tenant will pay the Landlord a security deposit of $750.00 (the

"Security Deposit™).

~

The Landlord will hold the Security Deposit at an interest bearing account solely devoted to

security deposits at located at

The Landlord will return the Security Deposit at the end of this tenancy. less such deductions as
provided in this Lease but no deduction will be made for damage due to reasonable wear and tear

nor for any deduction prohibited by the Act.

During the term of this Lease or after its termination, the Landlord may charge the Tenant or

make deductions from the Security Deposit for any or all of the following:

a. repair of walls due to plugs, large nails or any unreasonable number of holes in the walls

including the repainting of such damaged walls;

b. repainting required to repair the results of any other improper use or excessive damage by

the Tenant:

c. unplugging toilets. sinks and drains; \

d. replacing damaged or missing doors. windows. screens. mirrors or light fixtures:

e. repairing cuts. burns. or water damage to ]-in(;leuxn. rugs. and other areas;

f. any other repairs or cleaning due to any damage beyond normal wear and tear caused or

permitted by the Tenant or by any person whom the Tenant is responsible for;

2. the cost of extermination where the Tenant or the Tenant's guests have brought or allowed

insects into the Property or building:

h. repairs and replacement required where windows are left open which have caused

plumbing to freeze. or rain or water damage to floors or walls;

i replacement of locks and/or lost keys to the Property and any administrative fees

associated with the replacement as a result of the Tenant's misplacement of the keys: and
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j any other purpose allowed under this Lease or the Act.

Fczr the purpose of this clause. the Landlord may charge the Tenant for professional cleaning and

repairs if the Tenant has not made alternate arrangements with the Landlord.
The Tenant may not use the Security Deposit as payment for the Rent.
Quiet Enjoyment

The Landlord covenants that on paying the Rent and performing the covenants contained in this
Lease. the Tenant will peacefully and quietly have, hold. and enjoy the Property for the agreed

term.

Inspections
The Tenant acknowledges that the Tenant inspected the Property. including the grounds and all
buildings and improvements. and that they are. at the time of the execution of this Lease, in good

order, good repair. safe, clean, and tenantable condition.

At all reasonable times during the term of this Lease and any renewal of this Lease. the Landlord
and its agents may enter the Property to make inspections or repairs. or to show the Property to
prospective tenants or purchasers upon the preater of 24 hours notice to the Tenant and any notice

required by the Act.

Renewal of Lease
Upon giving written notice no later than 60 days before the expiration of the term of this Lease.

the Tenant may renew this Lease for an additional term. All terms of the renewed lease will be

the same except for this renewal clause.

Tenant Improvements
The Tenant will obtain written permission from the Landlord before doing any of the following:

a. applying adhesive materials, or inserting nails or hooks in walls or ceilings other than two

small picture hooks per wall;

b. painting, wallpapering. redecorating or in any way significantly altering the appearance of
the Propesty: ~
c. removing or adding walls, or performing any structural alterations;
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d. installing a waterbed(s}),

e. changing the amount of heat or power normally used on the Property as well as installing

additional electrical wiring or heating units;

f. placing or exposing or allowing to be placed or exposed anywhere inside or outside the

Property any placard. notice or sign for advertising or any other purpose; or
2. affixing to or erecting upon or near the Property any radio or TV antenna or tower.

Utilities and Othey Charges
The Tenant is responsible for the payment of the following utilities and other charges in relation

to the Property: electricity. water. internet. cable, telephone, garbage collection and garbage

collection.

- Insurance

The Tenant is hereby advised and understands that the personal property of the Tenant 1s not
insured by the Landlord for either damage or Joss. and the Landlord assumes no liability for any
such loss. The Tenant is advised that, if insurance coverage is desired by the Tenant. the Tenant

should inquire of Tenant's insurance agent reparding a renter's policy of insurance.

The Tenant is not responsible for insuring the Property for either damage or loss to the structure,
mechanical or improvements to the building of the Property. and the Tenant assumes no liability
for any such loss. ‘

The Tenant is responsible for insuring the Property for liability insurance for the benefit of the

Tenant and the Landlord.
The Tenant will provide proof of such insurance to the Landlord upon request.

Abandonment

If at any time during the term of this Lease. the Tenant abandons the Property or any part of the
Property. the Landlord may. at its option, enter the Property by any means withoul being liable
for any prosecution for such entering. and without becoming liable to the Tenant for damages or
for any payment of any kind whatever. and may, at the Landlord's discretion, as agent for the
Tenant, rent the Property. or any patt of the Property. for the whole or any part of the then
unexpired term, and may receive and collect all rent payable by virtue of such renting. and. at the
Landlord’s option. hold the Tenant liable for any difference between the Rent that would have
been payable under this Lease during the balance of the unexpired term. if this Lease had
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continued in force, and the net rent for such period realized by the Landlord by means of the
renting. If the Landlord's right of re-entry is exercised following abandonment of the Property by
the Tenant. then the Landlord may consider any personal property belonging to the Tenant and
left on the Property to also have been abandoned, in.which case the Landlord may dispose of all

_such personal property in any manner the Landlord will deem proper and is relieved of all

liability for doing so.

Attorney Fees

In the event that any action is filed in relation to this Lease. the unsuccessful party in the action
will pay to the successful party. in addition to all the sums'that either party may be called on to
pay a reasonable sum for the successful party's attorney fees.

Governing Law )

It is the intention of the parties to this Lease that the tenancy created by this Lease and the
performance under this Lease. and all suits and special proceedings under this Lease, be
construed in accordance with and governed. to the exclusion of the law of any other forum. by the
laws of the State of South Carolina, without regard to the jurisdiction in which any action or

special proceeding may be instituted.

Severability

If there is a conflict between any provision of this Lease and the applicable legislation of State of
South Carolina (the "Act"), the Act will prevail and such provisions of the Lease will be amended
or deleted as necessary in order to comply with the Act. F urther. any provisions that are required
by the Act are incorporated into this Lease.

In the event that any of the provisions of this Lease will be held to be invalid or unenforceable in
whole or in part, those provisions to the extent enforceable and all other provisions will
nevertheless continue to be valid and enforceable as though the invalid or unenforceable parts had
not been included in this Lease and the remaining provisions had been executed by both parties

subsequent to the expungement of the invalid provision.

Amendment of Lease
Any amendment or modification of this Lease or additional obligation assumed by either party in

connection with this Lease will only be binding if evidenced in writing signed by each party or an

authorized representative of each party.

Assignment and Subletting
The Tenant will not assign this Lease. or sublet or grant any concession or license to use the

Property or any part of the Property. Any assignment, subletting, concession. or license. whether
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39.

by operation of law or otherwise, will be void and will, at Landlord's option. terminate this Lease.

Additional Clause
This will be a rent to own property. Should the Tenant vacate the premises or not pay the
landlord, all monies paid to date by the Tenant will be non refundable and become the Landlords.

After the five year lease the tenant has the option to make a balloon payment. Thcxe will be an
addendum attached giving the breakdown of final payment of the land and home. Should for
some reason Tenant decides to pay off the Mortgage. there will be an addmonal charge of
$10.000.00 in a lump sum payment due immediately to the Landlord (For Land owned by tenant).

Then. With a check from the Tenant, the Landlord will deliver the check to the Mortgage
company and pay the balance owed and provide the Tenant a Deed for the residence and
property. If a balloon payment is not made at that time then the Tenant has the option for an
additional five year lease and agrees to pay the balance of the home mortgage and land payment
as described above (Balloon Payment). Cost of the Mortgage Payoff will be resubmitted to the

Tenant in a separate addendum. : , ;

Damage to Property

If the Property. or any part of the Property. will be partially damaged by fire or other casualty not
due to the Tenant's negligence or willful act or that of the Tenant's employee. family. agent. or
visitor. the Property will be promptly repaired by the Landlord and there will be an abatemem of

Rent corresponding with the time during which, and the extent to which. the Property may have
been untenantable. However, if the Property should be damaged other than by the Tenant's
negligence or willful act or that of the Tenant's employee, family. agent. or visitor and the
Landlord decides not to rebuild or repair the Property. the Landlord may end this Lease by giving

appropriate notice.

Maintenance .
The Tenant will. at its sole expense, keep and maintain the Property and appurtenances in good

and sanitary condition and repair during the term of this Lease and any renewal of this Lease.

Major maintenance and repair of the Property involving anticipated or actual costs in excess of
$100.00 per incident not due to the Tenant's misuse, waste. or neglect or that of the Tenant's
employee. family. agent. or visitor. will be the responsibility of the Landlmd or the Landlord's

assigns.
In particular. the Tenant will keep the fixtures in the Property in good order and repair. The

Tenant will. at Tenant's sole expense, make all required repairs to the plumbing. range. heating
apparatus. and electric and gas fixtures whenever damage to such items will have resulted from
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44,

45,

46.

47.

48.

49,

the Tenant's misuse, waste, or neglect or that of the Tenant's employee. family. agent. or visitor.

Where the Property has its own garden or grass area which is for the exclusive use of the Tenant
and its guests. the Tenant will water. fertilize. weed. cut and otherwise maintain the garden or

grass area in a reasonable condition including any trees or shrubs therein.

The Tenant will also perform the following maintenance in respect to the Property: Preventative
maintenance on residence such as caulking all roof vents, skylights, and around chimney once

and year. And any other maintenance she sees fit.

Care and Use of Property

The Tenant will promptly notify the Landlord of any damage. or of any situation that may
significantly interfere with the normal use of the Property or to any furnishings supplied by the
Landlord.

The Tenant will not make (or allow to be made) any noise or nuisance which. in the reasonable

opinion of the Landlord, disturbs the comfort or convenience of other tenants.

The Tenant will keep the Property reasonably cleax-l.

The Tenant will dispose of its trash in a timely. tidy. proper and sanitary manner.
The Tenant will not engage in any illegal trade or activity on or about the Property.

The Landlord and Tenant will comply with standards of health, sanitation. fire. housing and

safety as required by law.

The Landlord will use reasonable efforts to maintain the Property in such a condition as to
prevent the accumulation of moisture and the growth of mold, and to promptly respond to any
written notices from the Tenant in relations to accumulation of moisture and visible evidence of

mold.

The Tenant will use reasonable efforts to maintain the Property in such a condition as to prevent
the accumulation of moisture and the growth of mold. and to promptly notify the Landlord in
writing of any moisture accumulation that occurs or of any visible evidence of mold discovered

by the Tenant.
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57.

The Tenant agrees that no signs will be placed or painting done on or about the Property by the

Tenant or at the Tenant's direction without the prior, express, and written consent of the Landlord.

Notwithstanding the above provision. the Tenant may place election signs on the Property during

the appropriate time periods.

If the Tenant is absent from the Property and the Property is unoccupied for a period of four
consecutive days or longer. the Tenant will arrange for regular inspection by ‘a competent person.
The Landlord will be notified in advance as to the pame, address and phone number of the person

doing the inspections.

The hallways. passages and stairs of the building in which the Property is sitvated will be used for

no purpose other than going to and from the Property and the Tenant will not in any way
encumber those areas with boxes, furniture or other material or place or leave rubbish in those

areas and other areas used in common with any other tenant.

Footwear which are soiled or wet should be removed at the entrance to the building in which the

Property is located and taken into the Tenant's Property.

At the expiration of the term of this Lease, the Tenant will quit and surrender the Property in as
good a state and condition as they were at the commencement of this Lease. reasonable use and

wear and tear excepted.

Carbon Monoxide Alarm
Prior to the Tenant taking possession of the Property. the Landlord will ensure that any carbon

monoxide alarm in place is operational. Upon possession, the Landlord will provide the Tenant
with working batteries. for all carbon monoxide alarms. The Landlord will be responsible for the
repair and replacement of any missing or nonfunctional carbon monoxide alarm upon written

request of the Tenant.

The Tenant will keep. test. and maintain in good repair all the carbon monoxide alarms in the
Property. The Tenant must provide the Landlord or the Landlord’s agent with a written notice if
any carbon monoxide alarm needs its batteries replaced or if the alarm is stolen. removed.
missing . or not operational. Further, the Tenant must notify the Landlord. or its agent. in writing

of any deficiency in any carbon monoxide alarm that the Tenant is unable to fix.

No person may remove any batteries from, or in any way render inoperable, a carbon monoxide
alarm except as part of the process to inspect. maintain. repair or replace the alanm or batteries in

the alarm.
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Hazardous Materials
The Tenant will not keep or have on the Property any article or thing of a dangerous flammable.

or explosive character that might unreasonably increase the danger of fire on the Property or that

\

might be considered hazardous by any responsible insurance company.

Rules and Regulations

‘Lead Warning

The Tenant will obey all rules and regulations posted by the Landlord 1egardmg the use and care

of the building, parking lot. Jaundry room and other common facilities that are pI’O\’ldCd for the

use of the Tenant in and around the building containing the Property.

Housing built before 1978 may contain lead based paint. Lead from paint, paint chips. and dust
can pose health hazards if not taken care of properly. Lead exposure is especially harmful to
young children and pregnant women. Before renting pre-1978 housing. lessors must disclose the
presence of known lead-based paint hazards in the dwelling. Lessees must also receive a

Federally approved pamphlet on lead poisoning prevention.

Mediation :md Arbitration
If any dispute relating to this Lease between the Landlord and the Tenant is not lesol\ ed through

informal discussion within 14 days from the date a dispute arises. the parties agree to submit the
issue first before a non-binding mediator and to an arbitrator in the event that mediation fails. The

decision of the arbitrator will be binding on the parties. Any mediator or arbitrator must bea
neutral party acceptable to both the Landlord and the Tenant. The cost of any 1 mediations or
arbitrations will be paid by the Tenant.

Address for Notice
For any matter relating to this lenancy. the Tenant may be contacted at the Property or tluough

the phone number below. After this tenancy has been terminated. the contact information of the

Tenant is:

a. Name: Angela Cartme].

b. Plhone: (724) 417-2229.

c. Email: arcartmel@gmail.com.

d. Post termination notice address: 2694 Camp Rawls Road. Wagener. Aiken. SC 291 64.
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For any matter relating to this tenancy, whether during or after this tenancy has been terminated.

the Landlord's address for notice is: !

a. Name: Edward Brice Taylor.

b. Address: 2960 Emma Lane, Mt. Pléasant, Charleston. SC 29466.

The contact information for the Landlord is:

c. Phone: (803) 730-7793. -

d. . Email address: Taylorbayhuntclub@gmail.com.

Option to Purchase

Provided the Tenant is not currently in default in the performance of any term of this Lease. the

Tenant will have the option to purchase (the "Option”) the Property for $88.500.00 (the "Purchase

Price").

~

This Option may only be exercised at any time prior to its expiration at midnight on May 5.
2019. Upon expiration of the Option. the Landlord will be released from ‘all abligations to sell the
Property to the Tenant. If the Tenant does not exercise the Option prior 1o its expiration, all rents
and other charges paid under this Lease will be retained by the Landlord. and neither party will

have any further rights or claims against each othe/r concerning the Option.  /

The Option will be exercised by mailing or delivering written notice to the Landlord prior o the
expiration of this Option. Notice. if mailed will be by certified mail. postage prepaid. to the
Landlord at 2960 Emma Lane. Mt. Pleasant. Charleston. SC 29466 and will be deemed to have

been given on the date shown on the postmark of the envelope in which such notice is mailed.

The Tenant may not assign any rights under this Option separately from all of the Tenant's other

rights under this Lease. No assignment may be made without the Landlord's prior written consent.

The Landlord warrants to the Tenant that the Landlord is the legal owner of the Property and has
the legal right to sell the Property under the terms and conditions of this Lease.

If the Option is exercised. the following provisions will be applicable:

a. The Tenant will take title to the Property subject to any:




i. real estate taxes not yet due at the time of closing; and

il. covenants. conditions. restrictions, reservations, rights. rights of way and easements

then on record. if any.

Unless otherwise extended by other terms of this Lease, closing will be held within the
latter of 60 from the exercise of the Option or removal of any exceptions to the title by the
Landlord.

Rents. real estate taxes and other expenses of the Property will be prorated as of the date of
the closing date. Security deposits. advance rentals or considerations involving future lease

credits will be credited to the Tenant.

The parties acknowledge that the availability of financing and purchase costs cannot be
ascertained with certainty. The parties agree that these items will not be conditions of
performance of this Lease and the parties agree they have not relied upon any other
representations or warranties by brokers. sellers or any other parties which are not set out

in this Lease.

-

No later than 15 days from the exercise of the Option to purchase. the Landlord will

provide the Tenant the following documents {the "Seller Disclosure™):
1. a propeity condition disclosure. signed and dated by the Landlord:
it a commitment for the policy of title insurance: and

iii.  written notice of any claims and/or conditions known to the Landlord relating to

environmental problems or building or zoning code violations.

The Tenant has 15 days from the date of receipt of the Seller Disclosure to examine the
title to the Property and to report. in writing, any valid objections. Any exceptions to the
title which would be disclosed by examination of the records will be deemed to ha\'? been
accepted unless reported in writing within 15 days. If the Tenant objects to any exceptions
to the title. the Landlord will use all due diligence to remove such exceptions at ihe
Landlord's own expense within 60 days. But if such exceptions cannot be removed within
the 60 days allowed, all rights and obligations under this Option may. at the election of the
Tenant. terminate and end unless the Tenant elects to purchase the Property subject to such

exceptions.
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B Upon the completion of the Closing. all rights and obligations under the Lease (other than
the Option) will cease to exist and the parties will have no further rights or claims against

each other concerning the Lease.

General Provisions

All monetary amounts stated or referred to in this Lease are based in the United States dollar.

: ‘ ;
Any waiver by the Landlord of any failure by the Tenant to perform or observe the provisions of
this Lease will not operate as a waiver of the Landlord's rights under this Lease in respect of any

subsequent defaults. breaches or non-performance and will not defeat or affect in any way the

"Landlord's rights in respect of any subsequent default or breach.

This Lease will extend to and be binding upon and inure to the benefit of the respective heirs.
executors. administrators. successors and assigns. as the case may be. of each party to this Lease.

All covenants are to be construed as conditions of this Lease.

All sums payable by the Ténant to the Landlord pursuant to any provision of this Lease will be
deemed to be additional rent and will be recovered by the Landlord as renta) arrears.

i

A
- Where there is more than one Tenant executing this Lease. all Tenants are jointly and severally

liable for each other's acts. omissions and liabilities pursuant to this Lease.

Locks may not be added or changed without the prior written agreement of both the Landlord and

the Tenant. or unless the changes are made in compliance with the Act.

The Tenant will be charged an additional amount of $25.00 for each N.S.F. check or checks

returned by the Tenant's financial institution.

If the Tenant moves out prior to the natural expiration of this Lease. a rerent levy of $500.00 will
be charged to the Tenant.

The Tenant will professionally steam clean the carpets at the termination of this Lease or the
Landlord may charge the Tenant or deduct the cost of having the carpets professionally steam

cleaned from the security deposit.
Headings are inserted for the convenience of the parties only and are not to be considered when

interpreting this Lease. Words in the singular mean and include the plural and vice versa. Words

in the masculine mean and include the feminine and vice versa.
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This Lease and the Tenant's leasehold interest under this Lease are and will be subject.
subordinate, and inferior to any liens or encumbrances now or hereafter placed on the Property by
the Landlord. all advances made under any such liens or encumbrances. the interest payable on
any such liens or encumbrances. and any and all renewals or extensions such liens or

encumbrances.

This Lease may be executed in counterparts, Facsimile signatures are binding and are considered

to be original signatures.

This Lease will constitute the entire agreement between the Landlord and the Tenant. Any prior
understanding or representation of any kind preceding the date of this Lease will not be binding

on either party except to the extent incorporated in this Lease.

Thie Tenant will indemnify and save the Landlord. and the owner of the Property where different
from the Landlord. harmless from all liabilities. fines. suits, claims. demands and actions of any
kind or nature for which the Landlord will or may become liable or suffer by reason of any
breach. violation or non-performance by the Tenant or by any person for whom the Tenant is
responsible. of any covenant, term, or provisions hereof or by reason of any act. neglect or default
on the part of the Tenant or other person for whom the Tenant is responsible. Such -
indemnification in respect of any such breach. violation or non-performance. damage to property.
injury or death occurring during the term of the Lease will survive the termination of the Lease.

notwithstanding anything in this Lease to the contrary.

The Tenant agrees that the Landlord will not be liable or responsible in any way for any personal

‘injury or death that may be suffered or sustained by the Tenant or by any person for whom the

Tenant is responsible who may be on the Property of the Landlord or for any loss of or damage or
injury to any property. including cars and contents thereof belonging to the Tenant or to any other

person for whom the Tenant is responsible.

The Tenant is responsible for any person or persons who are upon or occupying the Property or
any other part of the Landlord's premises at the request of the Tenant. either express or implied.
whether for the purposes of visiting the Tenant. making deliveries. repairs or attending upon the
Property for any other reason. Without limiting the generalify of the foregoing. the Tenant is

~ responsible for all members of the Tenant's family. guests. servants. tradesmen. repairmen,

employees. agents. invitees or other similar persons.

During the last 30 days of this Lease, the Landlord or the Landlord's agents will have the
privilege of displaying the usual 'For Sale’ or 'For Rent' or 'Vacancy' signs on the Property.
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87.  Time is of the essence in this Lease. Every calendar day except Saturday. Sunday or U.Ss.
national holidays will be deemed a business day and all relevant time periods in this Lease will be
calculated in business days. Performance will be due the next business day. if any deadline falls
oy a Saturday. Sunday or a national holiday. A business day ends at five p.m. local time in the

time zone in which the Property is situated.

IN WITNESS WHEREOF Angela Cartmel and Edward Brice Taylor have duly affixed their
Signatures on this Q ofﬁpnl 2014.

e s e R / >

Tenant Aungela éartmel . Landlord: Edward Bsice aylm
s Y :

——\'C'll,u)/ ;

MARCIA L. FERRANTE F 2y Y Terma
Notary Public, State of South Carolna 7/ <f

My Commisslon Explres 612412023

The Tenant acknowledges receivin ; a duplicate copy of this Lease sxgned by the Tenant and the

Landlord on the /& 2 day of / 7 ;’/%

Tenant: Angela Cartmel

©2002-2014 LawDepot.com™
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