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o STATEMENT OF THE CASE
| ' .A};pell.alv’lt-‘én'ld. Résporident entéred in to a Residential Léase Agre'ement_" with a
: _ﬁve year term for the property known as 2694 Camp Rawls Rd, Wagener, SC on May 9, 2014.
- -Said‘agfeement speciﬁca’lly included rent to-own provisions for the property. The agreement also .
co,ntair-le_d‘an--arbitra"tAi'o:nj :buri'éd in parag.raph 61 of said agreement.' Wlﬁ'ch s_tait‘es, “If any- diSputé
~ relating to this lease bétweeﬂ Landlord and Tenant is not resolved through informal discussion
- w1th1n 14 da’ys fr(_)'m-‘t»h.e-da'te’thé dispute arises, the Parties agree to submit the issue first before a
'.non-bindinf.g, mediator and to an arbitrator in -the -event mediation fails. The decision of the
arb'itfator will be bir_;;ding""-On :the- Parties. Any mediator or arbitrator‘-rr’-iust'be a neutral party

acceptable to both landlord and tenant. The cost of any mediations or arbitrations will be paid by

the tenant”. (R. pp. 93), Resppndent alleges that prior to taking residence at the property she
. 'informed_App_el'lant that there was water damage around the light'and"over.the'Sink located in the
kitchen of the home. Appellant informed the Respondent that the démage. was froni~the Februar'y '
2014 ice storm 'that‘ occurred in Aiken County and he would have it repaired alorg with
féSUrfacing the cabinet -.doér; in ‘order to inducé Respondent to -enter into the agreement.
Respondeht took résidéhi":e-atvsaidjproperty on or about J‘Une> 15,2014.

| : Respdndent'alle’ge's-ftha_t.in June of 201‘4 Respondent made numerous requests, orally. and-_
in writing, to repair roof leaks in a certain part of the home. Appellant made various
representations regarding the leaky roof, which included contracting for:repairs and an alléged .
- ongoing lawsuit agai.nst.the.manufactﬁrer of the ‘manufactured home. Due to the repreSén_tat_ion of
Appéllant, Respondent- forebear any repairs herself and therefore said :repres'entation's of

] 'Appéllant,werc to Respondent's detriment. On or about December 14, 2014 a fire caused by said



leakmg 4rloof shortlng"eleelrical yvireé. erupted in' the llome causing-' damage to said home and
Reepbn(lents prop,el'ty; lncluding 5pro"perty..lbeat_ed ‘outside of said _llome--belenging’__ilps Respbndent. ‘
: Resp()nde‘nt_ﬁled .‘tlie u'nderlying aetion in the Aiken County Clrcu’it Court all'egingv'fraud
in the inducement, fraud an}d-misrepresentation on May 14, 2015 due to the loss of the residence.
: Reep'endent is also seeking consequential damages related to losses rela‘ted‘-to:her home based
._buginess, | | | | |
o :Appellént': filed a Motlon te :Cﬂonlpel Arbitration-on September 27, 2015 which was: hearcl
: before the Hon. Casey E. Manning on January 25, 2016. (R.p. 33)

: D_u_:ri'-ng said healirig; Appe'l'lant-. admitted the Agreement, and arbitration clause containecl
theleln,_ made by Appellant d1d _not: eernpert' w1th tlle South- Cafelina' Umform Arbitrati‘on- Act
and therefore.arbitration'was not enforceable'undervsaid act. (R. p. 77,vlines l 2-13) Aﬁer hearing
the arguments of counsel, reviewing the Courts record and applicable case law, Judge Manning
accbrdin_gly_ dismissed App:el‘la_nt_s Motio‘n via Order filed with the Aiken Co.unty_' Clerk of »CQurt.
onFebruary8,2016 (Rp9) Appellant filed a.v Mqti’o‘n for R'_eec.)n.si_d'e'ration whlch‘ was:ﬁled with
the Courl l?ebrualy' 15,1.'20 16 and accordingly deni‘ed by the Court. (R.. p. 14) The instant appeal

. followed.

-~ STANDARD OF REVIEW
Arbitrability'determinations are subject to de novo review! However, "although

arbitrability determinations are subject to de novo review, the Court's factual findings will not be

. reversed if reasonably supported by the evidence." 2 "Arbitration is a-matter of contract :law and - o

11gradley V. Brentwood Homes, 398 S.C. 447, 453 (2012),
2 Faltaous v Anderson Ocean Club Development, LLC, 388 S.C. 45, 48 (Ct. App. 2010)
2



' 'general»I:)rinciples._of -s'tat"e‘la\éu:“ apply.to the Court evaluation“ofthe-enforceal;ili’tyj of an arbrtratlon .
clause."?

STATEMENT OF ISSUES ON APPEAL
- I Is the underlymg Resrdentlal Lease Agreement subJ ect to the Federal Arbltratron Act?

II D1d the C1rcu1t Court's decrsron to’ deny arbrtratlon in the 1nstant case’ comport with

| Sou’th Carohna law regardmg real estate transact1on and the Federal Arbitration Act?

'A | ARGU-MENT
A. The Residential Lease Agreement with rent to own provisions are not subject to |
- arbitration under South Carolina Law.
Appellant mls1nterprets the nature of the: underlylng Lease with' Optlon to.Purchase
Contract The nature of the: under1y1ng contract was resrdentral “The. Landlord Agrees to rent the
tenant the mobile home descrlbed a 2694 Camp Rawls Rd., Wagner, Alken, South Carolina

29164 (the property) for use as residential purposes only”. (R. p. 85, para. 1) However the

~ contract is for purchase of real property, “this is a lease .to. own agreement (R.p. 85, para 1, p
94, para 64- 69) “Where an agreement is clear on its face and unamblguous the court's only
function is to interpret its lawful meaning and the intent of the parties as found within the

' a‘greement.”“_'-Where .t_he contract language is plaln and capable of legal construction, that

language alone_-determines the inStrum_ent-'S'force and effect.’ Appellant argues that the -

3 Simpson V. MSA of Myrtle Beach, Inc. 373 5.C..14,24 (2007)
" 4 Miles v. Miles, 393 5.C. 111, 117.(2011) .
_'~5Jordanv Sec. G_rp Inc., 311 S.C. 227, 230(_1_993)



..Reeldential’Lease Agreem'ent'i_s a “mixed use” contract. ¢ In the instant case, there was no
A contemplauon of a mlxed contact and the'plain and ordinary=’meaning of .the COntract is:v-
apparent lease and purchase of real property lccated in the'State of South Carolma "If the
| 1ntent1on of the partles is clear, -the courts have no authority to change the contract in any
| vpartrcular = The Appellant in ‘the instant action is dsking the Court to do just that, change the

nature and part1culars of the agreement to suit the1r argument

B. Intrastate real estate contracts-are not suhject to the FAA

" Appellant seeks to bring an intrastate contract into the realm of interstate -cdm‘merce by
virtue of _a-single'sentence ’étating “tenant may use part- of the property for a home based
. buh'iness”'»i-n an 82 p'a’r:ag‘raph- agreement ~in'v‘olying'real'estate located in the State of South
Carolina (R..p. 85 '_The;only.other. language, and the intent readily inferred therefrom,.is:that |
appe"llant requests full lndemniﬁcation due to the fact that- Respondent i,s'jlnvolve’d m the
equeetrian 'businese whi'ch:ls inherently dangercus.- There is no clause or other language
inclicating that the nature of the contract is anything other than a transaction for real estate which _
is inherently intrastate. Appellant simply asserts that any home based business must be interstate
in nature because it is a home bafsed business. (R. p.. 78, llnes 16— 2'0):Appel_lants_a_l‘s'c -'as_s_erts ‘
that the Residential’ Lease Agre,ement-'ls a “mixed use” contract to indicate the contract ié
commiercial in nature.? However, the plain reading of the contract indicates that, as it’s title
: .invdicates, that it is simply-a residential lease/sales contract witha recitation of the renter/buyers

buéihess in.order 'that'Appella'nt lv_vill' not be responsible for a'ny--"inju'ri,_es -related to equine activity.

6Appellants Initial: Brlef Pg 7

7 Newell & Company v. American Mutual Liability Insurance Company,.199 S.C. 325, 332 (1942)

8 See Appellants Imtlal Brlef Pg 7
: 4



‘ "The FAA generally does not apply to real estate transactrons that have no substantlal ‘or d1rect
effect to 1nterstate commerce
Appellant fails to provide any proofs that the nature of the agreement between the Parties

involves interstate commerce, “The FAA provides: A written.provision in.... . a contract

- ?Vid¢QCi_nQ'_ a tr‘ansac_tion involving ;c_o'n_r‘r'ner"c_e to :‘settle; by a_rbitr_a__ti"o:n a controversy thereafter/ _ .
ansmg outof such contract shall he val'iicl, irret?o_cable; and -enforceable; sa\/e' upon..snch
grounds as exist at law or in equrty for the revocation of any contract. 9 U.S.C.A. § 2. Therefore,
in or}der to activate _the application of the FAA, the commerce involved in the contract must be

_1nterstate or forelgn ».10-.

B "To ascertain 'thet'her_ a transactron involves connnerce w1th1n the.rneaning of the F AA, |
the court must examine the agreement, the complaint, and the surrounding facts."!! "Our courts
consistently look to the essentialcharacter of the contract when applying the FAA." 12
Additi_onally, th_e-Courts "focus upon what the terms of the contract"speciﬁCaliyﬁ-require_»f,or'- .
performance' in detennining-t»vh‘ether'inters’tate éominerce'[was] in\-l"olve;d"xﬁ. |

“This Court has continued to adhere to the view that the developrnent of real estate is an'
inhere_ntly‘intrastate transaction.”!* In deciding the effect of a real estate contract on interstate
| commerce, the._Suprerne C_ourt -_has looked.to:the law in other states where' contracts, such as the =

agreement in the case at bar, :and‘»has_"'adopt_ed the 'fol'lowi'ng_': .

% Bradley V. Brentwood Homes 398s. c. 447, 458 (2012), quotmg Garrlson 'v Palmas Del Mar. Homeowners Ass'n.
538'F. Supp. 2nd 468, 473 (D P.R. 2008) " '

16 Bradley V. Brentwood Homes, 398 S.C. 447, 455 (2012), quoting prowsnons of the Federal Arbitration Act

11d at 554. :

12 4. quoting Thornton v. Trident Med. Ctr LLC, 357 S.C. 91, 96 (Ct.App.2003) .-

13 Thornton v. Trident Med. Ctr., LLC, 357 $.C. 91, 96 (Ct.App.2003)

14 Bradley V. Brentwood Homes, 398 5.C: 447, 456 (2012)



' Notwnthstandmg |ts cengenialfve.t‘fe:c:té“.en "int'e_rstat'e“Vcemn'\erce, .,t.he:- 'eale of
; resudentlalrealestate -_'is__?_ﬂinhelfent—._‘ly' ‘in'tr_aetet'e.- Centra‘cte= strictly :fe'i_* th'e; satle bf.
"resid;en:tiel real estate fecus entirely on.a commodity — the land — which is
, firm[y_-planted in one perticular stete. The citizenship of immediate parties (the‘

buyer and the seller) or their movements to. or from tna't'state'-are inciden.tal“t_o
the reat_ e_st_até‘-ttensectibon'. Those" movements are not part of th‘e»_tiransacti,on e
' itself.. All ef- the:IegaAl‘-'reIa'tionships concerning the land are bound by -state law -
”"-.‘pr.i_n.cipl_'es.."-,:-S'.in:gle ;residentiet real estate ‘transactions. _bf;_-this type .have»no
is’ubsta’nti'a’l orﬁl“d.ite"c_t_ 'eennection,te.‘int'erstete cemrneree. For all .'these ’reasons,
' Iegic sugg'estsv-tna'.trsu'ch transé"ctjons are not among those considered.as involvihg.
interstate cornm‘erce. To characterize a residential real estate [transaction] as
: 'in\:jel_vi_ngv 'tnterstate .commerce under these circum_s_tances- weuld _actually
>|:.n'o>rnote'a »Iaek‘ef ‘u'niformity"itn 't.h'e law, which is e*actly "e‘ontu':afy to one ofﬁtth.e '
FAA's stated purpose. If the FAA applied to. out-of-state purchasers of Kentucky
real estate,. different rules ulould apply in that considerable volume of
» transactlons concermng property here. Applymg Kentucky law:to. all- Kentucky
' ""rea.l estate .transactlons createe a:more umform and therefote, a rnere euultable.;"' :
body of law.®®

A plain reading of the agreement of the Parties agreement puts the agreement

squarely in-the realm of a contract for South Carohna real estate w1th no element of

1nterstate commerce or contemplatlon thereof by the Partles

C. 'Appel_lants argument fails under Bradley V. Brentwood

15 Bradley V. Brentwood Homes, 398 S:C. 447, 457-458 (2012)




' C.1. The Agreement-
In the instant case, the essential character of the contract is one for the lease and purchase -
of real estate in the State of South Carolina as.between two residents -of the State of South

o ._Carolma The commodlty subject to the agreement is the land 1tself In applymg the: three prongs

as stated in- Bradlev A Brentwood there 1s no mstance of 1nterstate commerce as. between the
Partles for the lease and purchase of real property and the false notlon that a home based
business must be “inte_rstate commerce” adds nothing to change: the Parties agreement or the
underlymg facts Addltlonally, the only required performance in the agreement as it- pertams to -
) Respondent and Appellant is related to: the pay1ng of rent/payments towards equ1ty and the
upkeep of property, wh1ch does not touch or effect interstate commerce. (R pp. 85- 98) Therefore
the “essential character” of the contract does not need to be sussed out through careful
jexamination-and“is on it’s fafce'a residential lease agreement with rent to own.provisions.
To follow the l1ne of Appellants reasomng, the: followmg 1nstance would result i m real”
: .estate transactlons in the state of South Carohna becommg regulated by 1nterstate commerce
: Independent tractor-trailer driver engages in a lease to own agreement in South Carolina for a
h_olme.; ’does_. his »bookkaéping~ in the--home and parks his rig outside of said 'nome (an allowance
reciie_d in thef,_'_leais_e to :._o_wnf'c'_zg?jeénzant) _when- no’twor_kingf ;Dne' to n_agligence of lctndlord/sallar, ]
a tha' hO}nav-.eacplodes and :danz'ages-the rig. T..ena’nt/ll)uyer sues dnd rinclndes "t.h'e:'loss"bf bt‘h‘a; rzg as E
consequential damages. Under Appellants theory it touches interstate commerce becausre tha
~tenant/buyer drives his-rz'g_ (filled with “It's a baa_ytiful dqy in South Carolina” bumper- stiqkers_)'
acrossstate Zin‘as} as Rafff-:ﬁbf hzs work :_ ,‘ |

' Slmplyput,rf App‘e:llant'." were‘: to'vsucce"ed because. a Party demands consequential
\damages,related,to»a los_s- from real estate which is business related, there :‘would be a chilling -

7



effect on real estate law and tort law in South Carolina, taking virtually all real estate
transactions into the realm of the commerce clausé by virtue of actions, facts, and_cir_cumstances
which afé squarely outside of the Parties agreement.

C.2. The Contract

The complaint -of Respondent names four causes of action in tort; specifically, fraud and
misrepresentation _in,-.the ’in_duce'ment, breach of contract accompanied by a fraudulent act,
negligence and -negligent.misfepresentation. (R. p. 15-25). The damages related to Respondent’s

| héme based business are consequential to destruction of the home due to Appellants alleged

m‘isrepr’esentation_ and fraud. (R. p. 15 — 25). Appellant is asking the Court to rewrite the Parties
Residential Lease Agreement as something contrary to the nature. and plain language of the
agréement and somehow bring said agreement into the realm of interstate commerce.
Consequential damages are “losses that so not flow directly or immediately from the injurious
act but result indirectly from the act.”' Therefore the nature of the contract falls within the realm
of a real prope.x_'.ty‘ transaction and all causes bf action within the :comp‘lai-nt.so'ur.xd in tort.
regarding said contract for real property.

C.3. The Facts

The facts ‘surrou_nding this actioﬁ indicate that the Parties engaged in an agreement for
real property 'i_n the state of South Carolina. Appgllant admits that the Agreement, the maker of
which is appellant, does not comport with and is not enforceable undef fhé South Caroliné
Arbitration Act.!” Respondent has caused an action to be filed with a Court of competent
jurisdiction based on -f_rau_d in the inducement, and misrepresentation and alleges that. Appellant

received insgranc'e".:ﬁinds for the repair of a leaky roof prior to cngaging'With ReSpondent; failed . .

16 Blacks Law Dictionary 416 (8th £d. 2004)
17 |nitial Brief of Appellant, Pg. 2.



to make repairs, said failure to make repairs after notice from Respondent caused a short in the
’ wiring which caused the destruction of the home and Respondent’s-losses; (R. p.-15-25) .
_ .There_é.re ‘n'(:)'facts inthe immediafe case'wh'ich‘ involve i'nter’stafé comitherce. _ R
| D _Appell.ant'_failg'd.-to' offer sufficient evidence that the Residential Lease Agreement

ié su_bject to the FAA

Appellant alleges that Respondent failed to bear the burden of proof that Respondent’s
claims are '-unsui_tabl’e for --a'rbitr'ation'. “[T] the' Party resistin_g'afbifratioh -b'café the__l'bur:d‘_e“n of
proving that the claims are unsuitable for arbitration.”!® However, the facts of Hall V. Green
Tree Servicing do not comport with the facts in the instant case. Green Tree’s challenge to Hall
: was;-‘-'_l:)gsed_'o'n é _tr'an'sac':t-'ion' fo_r  per’Sona_lrproperty-.and statutory causes of action, “Respondents
entered_into a credit: and."sal.e"éo‘ﬁtracti (’ghe :Contract‘) ‘with Green Tlréve:'t.h'xou»gh which the parties
agreéd Green Tree wou‘ld. finance Respondents' purchase of a mobile home.”!? Thereforé,' the
challenge to arbitration does not rely on the exception to real property transactions.

Appellant also r_elies on Bradley v. Breintwood Homes, Inc. which states that if the
transaction is féf real”plroperty, the burden shift.s.: ‘V‘We agree with the circuit court's conclusioﬁ

that Brentwood Homes failed to satisfy its burden of proof as none of the factors relied upon to

establish the involvement of interstate commerce negate the intrastate nature of the sale and
- purchase of residential real estate.”20 In the instant case, it was noted in the lower Court that
Bradley was controlling and further-.notéd that Brentwood Homes argued that references in the

contract to a home warranty from an out of state vendor and financing from an out of state

18 Hall v'Green Tree Servicing,-LLC, 408°S.C. 267, 268 (Ct. App. 2015)
19 |d ) . : .
20 Bradley v. Brentwood Homes, Inc..398 S.C. 447, 458(2012) (emphasis added)



vendor (J.P. Morgan). (R. p. 82, lines 9-25, R.'p. 10, lines 1-7) 2! Therefore, more on point as to
the findings of the lower Court in the instant case, “[b]ased on the foregoing, we conclude that
Brentwood Homes failed to offer sufficient evidence that the transaction involved interstate

commerce to subject the Agreement to the FAA.”* Appellant merely offers that respondent’s.

business is interstate in nature. The Appellant is very well aware that the equine industry is vital -

to Aiken County and Camden County and is isolated to those horse riders using facilities at said
locales. In short, fence builders in Aiken build fences in Aiken County, Aiken Contractors build
barns 1n Aikén’ Coiinty, and ‘horse jumi)s in Aiken County are for use in .'Aiken County. It is
simply common sense, well known and confined to those locales where equestrian activities are -
located in South Carolina.

The 'actioﬁ at bar ié one for fraud and misrepresentation, including fraud in the
inducement. Respondent alleges that the Appellant misrepresented the condition ‘of the home and:
did so intentionally. Due to Appellant's intentional fraudulent act, the home caught fire and .
Respondent suffered a loss of personal property and business -earnihgs.z "[Glenerally applic.able‘ .
contract ».de.:fenses% such as fraud, duréss or unconscionability, méy ‘be applied to invalidate

arbitration agreements?>"

E. CONCLUSION

The Circuit Court committed no error of law in reaching it's decision -

2! See also Bradley v. Brentwood Homes, Inc. 398 $.C. 447 (2012), Pages 456-459. .
2d, at 459. : :

2 Doctor's Associates, Inc. v. Casarotto, 116 S.Ct. 1652, (1996).

10



.The lower Court heard the arguments of Appellant regarding the nature.of the contract. In
- determining the applicabilit-y of the FAA, the Court cons.idered. the nat_ﬁré of the ﬁnderlying
contract, "[t]he Court aéknowledgés that the Federal Arbitration Act appliéé' to - contracts |
effecting interstate commerce. The issue before the Court is whether the residential lease with
option to purchase agreement at issue effects interstate commerce. “The intent and objective
"ma:mifes_tai_;i‘on’» __o_ff:-_the_:"P;arti_es.-_: t'Q_:x,.r‘e.i contract. at the..ti‘me'_ a -c;oritrac_t is -made governs it's-.

interpréfétion." (Rp 10, quOtihg.LeWis.v. Carnaggio, 257 S.C. 54 (S.C: 1971)). "f a-contract appears

ambiguous in one of it's terms, the entire contract is to be viewed as a whole to determine it's

intent and not isolated portions. (R. p. 10, quoting Farr v. Duke Power Co. 265 S.C. 356 (S.C.
- 1975) ). The contact at issue ’.clearly states that it is -a residential lease for real propert-y and
contains the typical clauses: regarding ferms of leas'e,‘ an optioh:to pUrcHase and other clauses
relating to the rights and responsibilities of landlord and tenant. The contract acknowledged that
Plaintiff has a home based business? however, the clause "Tenant is responsible for all permits
and llic_‘i_ens’ing.related.féi:thi_s‘home-basedvbu_sines‘s,and Tenant ind_emniﬁes--the Landlord of all
Liability, costs and fe.e,s é_éso_ciated with.this business" is an indenﬁniﬁéafién clause.” (R. p. 10).
The Court has reésonably interpreted the contract of the Parties and concluded that the -
underlying agreement is a Residential lease Agreement with rent to own provisions included
therein. The only legal i:nfcrcnce-ﬁto be drawn therefrom is that the 'F:AA'Vdoes. not' apply to the -
instant case and in light of holdings r_egarding the -enforCement of the FAA to real estéte
contracts, the transaction is intrastate and the FAA is inapplicable. This appeal should be

dismissed.

11



Respectfully Submitted

N

\S—7

Brad Owensby, for Respondent-

Banks & Owensby, LLC
319 Park Ave. SE '
Aiken SC 29801
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