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STATEMENT OF ISSUES ON APPEAL

1. May a party sit back for more than five years while major water system improvements
are constructed and then challenge the DHEC construction permits under which those
improvements were built?

2. Do DHEC regulations require an analysis of capacity and demand where construction
permrts do not involve water system expansions to serve new customers’>

STATEMENT OF THE FACTS

Like many local governments, the Town of McBee onerates a public water system that
serves residential, commercial, and industrial customers. Its most important single customer is
A.O. Smith, whose plant adjacent to thé Town represents 60% of the Town’s water revenne. (R.
p- Affidavit of John Campolong, Mayor of Town of McBee (Sept. 8, 2015) at 1.) The plant
was located in McBee in 1983. (R P Afﬁdavrt of Jeff Barron at 1 ) To support the plant’s
requirement for fire protectron the Town constructed a 250 ,000 gallon elevated storage tank and
installed a high-volume well adjacent to the A.O. Smith site. (R p. |, Affidavit of Joseph W.
McGongnn (Sept. 9, 2015) at 3; Letter from Town of McBee to A.O. Smith (Oct. 10, 2013).) The
Town has provided A.O. Smith with water servie since that time. |

In 1999, at a time when séveral members of Town Council were Alligator employees, the
Town Council voted to outsonrce operational control of the water system to Alligator Rural
Water and Sewer Company (“A]lrgator”) (R P | . Review of Town of McBee PER (June 10,
201 1).) The Town also entered a 40 year wholesale water supply contract with Alligator. (R. p.
___; Water Purchase Agreement.) From 1999 to 2002, Alligator operated McBee’s‘syAstem' using
McBee’s wells. In 2002, Alligator abandoned McBee’s wells and began using wgter it produced
to supply the Town (R. p. _; Affidavit of Joseph W. McGougan at2.) There has never been a
time when \/IcBee s wells have been in violation of state or federal drmkmg water standards. (R.

p._ id at4-5)




In the ensuing years, the relationship between McBee and Alligator deteriorated. (R. p.

___; Affidavit of John Campolong, Mayor of Town of McBee at 2.) In 2008, the Town set about

to reclaim control of its water system. Sometime in 2010 or earlier, the Town applied for a

permit- from the South Carolina. Department of Health and Environmental Control (“DHEC”) to

authorize the Town to resume operational control of its water system from Alligator, which had

let the Town’s earlier permit lapse. On June 14, 2011, DHEC issued a Public Water System

Operating Permit to the Town. * (R. p. ___; Water System Operating Permit 131004.) McBee

then applied for a permit necessary to refurbish its wells which was required because of their

disuse. (R. p. ___; Statement of DHEC Staff Position (Feb. 12, 2016) at 2.) To ensure that there

would never be quality issues with the Town’s well water, the Town agreed to install a

granulated activatéd carbon filtering system to filter all water it provides.

The timeline of this permitting process is as follows:

a.

In December 2010, the Town submitted a Preliminary Engineeriﬁg Report to
DHEC to support its operating permit application. (R. p. ; Preliminary
Engineering Report (Dec. 6, 2010).) ‘

In June 2011, DHEC issued a Public Water System Operating Permit that

“restored operating control of the system to the Town. (R. p. _- ; Water System

Ope_rating Permit 131004.) No one challenged that permit.

In November 2012, DHEC issued Construction Permit 28475-WS to the Town
that authorized it to install a new high-capacity submersible pump in Well No. 2,
which is one of the wells that would be used to supply water to the Town’s water
system. (R. p. __; Construction Permit 28475-WS.) No .one challenged that
permit. ‘

By letter dated October 10, 2013, McBee notified A.O. Smith that the Town was
working with DHEC to place its two wells back into service and encouraged A.O.
Smith to ask questions and voice concerns. (R. p. __; Letter from Town of
McBee to A.O. Smith (Oct. 10, 2013).) The Town received no response.

In June 2014, DHEC issued Construction Permit 29779-WS to the Town that
authorized- it to install granulated ¢arbon filtering systems for its wells to ensure



that, if needed, the Town’s water would be filtered for any potential contaminants.
(R. p. ___;Construction Permit 29779-WS.) No one challenged that permit.

f. In January 2016, DHEC received a letter from the Town’s engineer, as required
by S.C. Code Ann. Reg. 61- 58.1. K certifying that the Town had completed the
construction work authorized by Construction Permits’ No. 28475-WS and-
_Construction Permit 29779-WS. (R. p. __; Statement of DHEC Staff Position
(Feb. 12, 2016) at 2-3.) . : ‘ '

g. On January 12, 2016, DHEC issued its final approval for the Town to place its
refurbished well and- granulated carbon filtering system into operation. (R. p.
___; Final Approvals to Place into Operation.) :

More than four years after the DHEC issued Construction Permit 28475-WS to the Town;
and more than 20 months after Construction Permit 29779;WS had been issued, A.O. Smith
appeared for the first_time in these regulatory proceedings filing for a board review of two
construction permits. (R. p. ___, Request for Contested Case Hearing.)

| By letter dated:‘February 17, 2016 and a cerresponding Staff Statement, the Director of
DHEC’s Drinking Water Protection Divisi_on rejected A.O. Smith’s objections as both “time
barred” and “wi_thon't.r_ne.r.it as they are not supportect by the la\.v,A and the fa_ets'_ and eircumstanees
relevant to this matter..”»(R.’ p. __; Statement of DHEC Staff Position ét 6 (Feb. 12, 2016);
Letter from DHEC to Nexsen Pruet (Feb. 17, 2Qr6).) | |
| On September 9, 2016, the Administrative Law Court likewise dismissed AO Smith’s
Request for Contested Caee Hearing related to the Board’s actrons. (R. p. __; Order Grénting
Respondent’s Motlon to Dismiss (Sept 9 2016).) |

ARGUMENT

I. ~ The Administrative Law Court correctly dismissed this case because A.O. Smith did
not timely appeal the operating permit or construction permit.

A party who seeks review of a de0151on must trmely appeal the decrsron appellate bodies
do not have authorlty to extend the time for appeal. Burnett v. S. C State Highway Dep ‘, 252

S.C. 568, 570, 167 S.E.2d 571, 572 (1969). “As with appeals in civil and criminal matters, the
3




time for service of the nétice of appeal in admini.étrative matters is jurisdictional and cannot be
extended by thé éppellate courts. Likewise, an administrative tribunal lacks the authority to
extend the statutorily authorized time limit fo} filing an internal appeal:” Jean Hoefer Toal, et al.,
A,bpellale. Praéticé in Sou)h Cafolina 299 (3d ed. 2016) (iﬁte;mal citations -omitté_d); see also Hiil
v. S.C DHEc; Docket No. 10-ALJ-07-0625-CC, 2010 SC ENV LEXIS 71, at *7-9 (8.C. Admin.
Law Ct. Dec. 9, 2010) (applying the reasoning that a court cannot enlarge a time frame within
which a party must triggef the clourt’s jurisdiction to the statutory ‘timin'g requirements for
seeking a contested case). o

Regarding the issuance or denial of permits by DHEC, S.C. Code Ann. § 44-1-60(E)(2) |
provides that “[t]he staff décision becomes the final agency decision-fifteen calendar days after
notice of the .staff decision has been mailed to the applicant, unless a written reQuest fo-r ﬁﬁal
r'evie:w accompar.lied_: l')yAaA filing fee is filed with- the departméht by the applicant, pe-rmittee,
licensee, br" affected persbn.;’ S.C. Code Aﬁn. § 44-1-60(E)(2). Contested case reyiew before the
Administrative Law Court is allowed only baéed on the action or inaction of the boardA of the .
depértmént upon a \}al-id request. for final review. S.C. Code Aﬁn. § 44-1-60(G).A ‘Therefore, a
pérrhit becomes final and uhappealable if a re‘queéf for boarci review is .nbt recei-ved within- 15
days of its issuance and notice to "‘affect.ed peréons who\havé rehques'ted in writing to be
notified.” Id. § 44-1-60(E)(1).

No 'fequest for board review was ever made for any of the three permits issued by the
Départment to Afl-me Town of McBee: |

(1) Public Water Systerﬁ Obérating Permit'131004 (issuéd June 2011);
(2) Coﬁstruction Permit 28475-WS (issued November 2012); and

(3) Construction Permit 290779-WS (issued June 2014).



Therefore,_ these permits are beyond the scope of further review as a matter of jurisdiction. S.C.
~Code Ann. § 44-1-60(E)(._’2)'.

There are good policy reasons why the lant makes an unappeaieci DHEC construction
permit final and beyond furth_er review. Publi_e- water system opetaters commit hundreds of
thousands and in some cases 'millions“of dollars to construct and iinprO\ie ‘water treatment lines,
plants and aesociated et;uipment oh the basis of these permits. Bonds are often issued, and loans
are often incurred to finence that construction. Customers ultimately pay the costs of those ‘
~ projects. All this is done on the strength of the DHEC construction permits that authorize the
public water system to construct the assets in question and to put them in service when
_ completed. To say that these permits can b-e subject to judicial review after construction is
cemnlete is to createunreasonable'r‘i'sks' for critical infrastructure ptojects and imreasonable costs
for cusiomers. It rnaikes the reliance of banks and other lenders on ‘final’ DHEC permits
unreasonable. ’

| Accordingly, the'Adrninistrative,Law Court has ruled that piarties may not use a recent
agencyiactien that incorpoi‘ates a prior agency decision as a vehicle to reach backwards in time to
: challenge the original agency decision. For instance, in Hubliard v. S C. DHEC, Docket No. 07-
ALJ-07-0594-CC, ?008 SC ALJ LEXIS 85 (S C Admm Law Ct. May 2, 2008) (M. Klttrell
C.A.LJ), the petitioners waited until a tattoo parlor sought to renew a liccnse to challenge
DHEC’s ori'ginal decision te grant the license one year earlier. The Administrative Law Court
* rejected their-éttempt to bootstrap an.earlier DHEC licensing decision .into a silbsequent
proceedmg and held that the “Petitioners failed to mvoke the Court’s _]LlI‘lSdlCtlon by timely

requestmg a contested case hearing with regard to the initial licensing” decision by DHEC Id. at



’_"15%19. This barred sub_seque.nt contested case review on that point. The same outcome should
result here. |

‘ HThe rule making permi:ts unappealable after tHe time for_ requesting board review has
expired is consistent with the general rule that “[l]imitations periods are intended to put
cflefendants_on notice of adverse claims and to prevent plaiﬁtiffs from sleeping on their rights.”
Crown, Cork & Seal Co. v. Parker, 462.U.S. 345,352, 103 S. Ct. 2392, 2397, 76 L. Ed. 2d 628
(1983). A similar rule applies in equity: “It would be contrary to equity aﬁd good conscience to
enforce . . . rights when a defendant has been .led to suppose by the word, silence or conduct of
* the plaintiff that there was no objection to his operations.” Archambault v. Sprouse, 215 S.C.
336, 340, 55 S.E.2d 70,.71—72 (1949); see also Mazloom v. Mazloom, 382 S.C. 307, 319, 675
S.E.2d 7_46, 753 (Ct. App. 2009), aff’'d, 392 S.C. 403, 709 S.E.2d 661 (2011) (“Under the
doctrine of laches, if a party, knpwing his rights, does not seasonably a-ssert-them, but by
unreasoﬁable delay causes his adversary to incur exp‘en'scs or tb ehter_ into obligations or
oth'efwise defrimenfaily change his position, -then equity will ordinarily rgfuse to enforce those
rights.”) (quoting Chambers of S.C., Inc. v. County Co;mcilfor Lee County, 315 S.C. 418, 421,
434 S E.24 279, 280 (1993)). |

| A.O. Smith did not intérvené of raise any Comp.laint while the Town spent apprc‘)ximat‘ely
$450,000 in public mdney to construct fhe improvements authorized under those permits. By its -
d'elayf,' A.O. Smith led the Town to believe, as aﬁy prudent pértjz would, that-if- could act with
édhﬁdehce on tfme basis of final and unappealed permits from DHEC. A clearer case of sleepiﬁg
on rights to the detriment of others caﬁ hardly be imagined. If A.O. Smith has its way in this
litigatibn, the investments that the wan ﬁade while A.O. Smith slept- on its rights will bécome

practically worthless. "




A.O. Smith seeks to avoid the jurisdictional bar of S.C. Code Ann. § 44-1-60(E)(2) by
_ assertir_xg that.it is not chall.enging Public.Wa@r System Operating Permit 131004 (issued Jun.e
201 l‘).; Construction Permit _28475-WS (issﬁed NovemSer 2012); or Construction Permit 29779-
WS (issued J?ne-2014). I-r-lstead, A.O. Smit}; .érgues that it is 4only_challengling the “Final
Approvais” issued-by DHEC in Japuary 2016 related to tﬁe latter two of these t.hree permits.
That F inal Approval 'i's based 'on é letter frorﬁ the permittee’é engineer certifying that
cénstruction is' coﬁplete and fully conforms with applicable design and engineering
requirements. See S.C. Code Ann. Reg. 61-58.1 K. As DHEC stated, “A.O. Smith’s “challenge
of the Department decision to issue Final Approval for the Construction Permits is futile since
the only issue decided by the Department in issuance of the Approvals is whether the work
performed by the Town was done in accordance with the reqﬁirements of the previously issued
Construction Permits.” '(R. p,‘__', Statement of DHEC Staff Posiiion at 3 (Feb. 12., 2016).)

An agency’s interpretation of its own regulations is entitled to gréat deference. See, e.g.,
SC Coastal C':onser-\{atjion League v. SC DHEC, 363 S.C. 67, 75, 610 S.E.2d 482, 486 (2005)
(“Courfs defer. to the relevant adm.inist.rati_ve agency;s decisions with respect to its own
regulafions unless there is a compelling reason 1o différ.”j. The South Carolina Supreme Court
has provided, “As re;ﬁeatedly stated in our decisions, our déference doctrine provides that courts
défer to an administrative agency’s interpretations witl; reépect to the statutes entrusted to its
' a'dx;qinis'.tratiéln orits own regulations ‘unless there is a compelling reason to differ.”” Kiawah
Dévelopment Partners, 1T v. S.C. DHEC, 411 S.C. 16, 34, 766 S.E.2d 707, 718 (2014) (quoting
S.'C.- Coastai Consérvation League, 363 S.C. at 75, 610 S.E.2d at 486)); see also, e.g., Faile v.

S.C. Employment Sec. Comm'n, 267 S.C. 536, 540, 230 S.E.2d 219, 222 (1976) (stating that an

agency’s interpretation will not be overruled “without cogent reasons”).’



The Ad_r_ninistraﬁve Law’ Court correctly recognized that the Final Approvals are
gn_alogous to issuing a Ceﬂjﬁcate of Occupancy after a}houscie has been built. Like a Certificate
of Occupancy, the Final Appro’val"s are issﬁed once it has Been det-erm.ined t};a; the construction
authorized{by the underlying peyrnité was completea in conforrr;ity with thé building perr'n-its
iss’uedﬁpr_e'viously. (R. p. s Ordér Granting Respondgnt’é Motion to Dismiss at n. 3.) Both
DHEC and the court chrectly reasoned that aft_er constructioﬁ is complete, the énly relevant
issﬁe forlpermitting purposes is whether the construction complies with the permits that were
issued. (R. p. s Order Granting Respondent’s Mofion t‘o Dismiss; Statement of DHEC Staff
Position at 3.) -

In fact’, if A.O. Smith were only challenging the Final Approvals, all it could logically

'challenée would be the det'enninationsj’that- DHEC staff actually made in issuing the Final
Apprévals. . Therefore, the final revie%v would be ‘]'imited to the issue of whether construction in
fact had been cohlble'téd and whether i1t conformed to the operative engineering requirements
reqhired by the Conétru&ion permits. See S.C. Code Ann. Reg. 61-58.1.K. None pf these issués
were raised in A.O. Smith’s Request for Final ReQiew. The grounds that A.O. Smith in fact
raised all concern matters that should have been considered and reviewed, if.at all, in issuing
Public Water 'SysteAm Operafing Péﬁnits 131004; Construction Perm‘its. -28475-WS; or
Construction Permit 29779-WS. (See R. p. ___; Request for Final Review (Jan. 27, 2016).) But
as discussed below, the issues A.O. Smith raised in seeking board review would not have been'
relevan't to the Con'stfuctio_h Permits even if they had been raised in a timely way. As DHEC
étaff determined, the fegulations A.O. Smith cites do not apply to Construction Permits that do ~
not involve expansiQns to serve new customers. (R.p. __; Statemént of DHEC Staff Position

(Feb. 12, 2016) at 4-5.)



.Instead, as is clear frqm the face of its petition, A.O. Smith is attempting to challenge
steps in the admin_istrgti_ve process that predate the November 2012 and June 2014 per;nits. A.O..A
_Smith did notfimely seek review of those decisions years ago when the opportunity to do 50 was
available. Those decnsxons are. unrev1ewable now. See, eg Davis v. Parkvzew Apts 409 S. C
266, 281, 762 S E2d 535, 543 (2014), (holdmg that the law- of the-case_doctrine precludes
appellate review of intermediate determinations that could have been, but were not, tlmel‘y
appealed). |

Becaﬁée those  permitting determinations are now final and unreviewable, the
Administrative Law Court lacks jurisdiction over this matter. Lacking jgrisdiction, it correctly
~ dismissed A.O. Smith’s Request for Contested Case Hearing.

IL ‘The Administrative Law Court correctly dismissed this case because there is no
legal basis for A.O. Smith to challenge the permits.

This Court should affirm the Administrative Law.Court’s dismissal because it lacks
' jurisdjction»over A.O. Smith’.s untimely request. However, this Court may also affirm the
dismissal on aﬁy other aaditiona] sustaining grounds. Rule 220(c), SCACR; ['On, L(;C v. Town
of Mt. -Pleasant, 338 S.C.‘ 406, 417-18, 526 S.E.2d 716, 721-22 (1999). As discussed below, this
' Cqurt may also affirm the Administrative Law Court’s decision on the ground that the court
correctly dismissed this case because_ there is no legal ba;is for A.O. .Smith toAchvallenge the
permits.

A. The capacnty analysis that A.O. Smith asserts is required before a

" construction permit is issued does not apply where there is no expansion to
serve new. customers

A.O. Smith repeatedly—and mcorrectly—mtes S.C. Code Ann. Reg. 61-58. 2(B)(l)(b) as
establishing capacity requirements the Town’ s water system must meet in order to receive a

construction pérmit’f However, as- DHEC héé cleéfly ruled, S.C. Code Ann. Reg. 61-



58.2(B)(1)(b) applies only when new, greenfield water systems are proposed. (See R. p. __;
Statement of DHEC Staff Position at 4.) The capacity of existing systems is actually regulated .
under S.C. Code Ann. ‘Reg. - 6175'8.7.C(12) 4and 61-58.7.D(12), which impose capacity
requirements on all existing publi'c water\ sys;ems and ao O entirelsl independent of construction
permitting. (/d.)
Under DHEC’s drinking water regulations, ‘all applicants for construction permits must
demonstrate that their plans meet applicabie design and engirieeririg standards and when built
' Qi]] produce or deliver water that meets DHEC drinking water standards. S.C. Code Ann. Reg.
61-58. 1. No one disputes that the Town’s system meets these standards. |
A capacity analysis, however, is only required when an entirely new public water system
ié proposed or when the owner of an existing. system seeks to egpand its_ system to serve new
customers. See S.C. Code Ann Reg. 61-58.2(B). In such cases, it makes sense to meas-ure the
dérﬁandé of tﬁe new céustomc_:rs against' the capacity of the assets serving them. But where new
customer servicé is not proposed, a capacity analysis ﬁnder S:C. Code Ann. Reg. 61-58.2(B) is
not-re-ciu_ired. (R. p.A___; Statemeﬁt of DHEC Staff Position (Feb. 12, 2016) at 4.)

" As DHEC :properly found, “although the Town sought a modiﬁé:cltioh of its system, the
fnodiﬁ'éation was for adding additional Asources and not an expansion of the system. Therefore,
the modification requested by the Town did not trig’gér the gapacify 'r.equirements'set forth in

"R.61A-58.2(B).”A (R. p. '__;.Statement of DHEC- Staff Posifion'(Feb. 12, 2016) at 4.) This is
quite logical. Consﬁruction j)ermits afe reqﬁifed for all éorts of modifications éf public water
systems, many of which ha}}e no bearing on capacity or customer demands whatsoever. DHEC’s

regulations quite logically require a capacity analysis only where expansions to serve new

10



customers are pfoposed, To do otherwise is to impose unnécessary burdens on the regulatory
process and unnecessary cost on public water systems and the customers who pay their rates.
But this does not mean that DHEC does nbt enforce capécity standards on existing
~ systems. To the contrary, the regulations impose capacity req’uirements on existing public water
systems which apply at all times, regardless of whether a given public waier system is seeking a
cdhétrﬁction.pemit or not.
Specifically, the Town operates a groundwater system, and so the capacity standard that
applies to it is found'in S.C. Code Ann. Reg. 61-58.7.D(12). That regulation reads as follows:
- The capacity of a public water system whlch uses groundwater as its only
drinking water source, shall be based on all operable wells pumping 16 hours a
day or all operable wells minus the largest well pumping 24 -hours a day,
whichever is less. . ... If the capacity of the system is exceeded on a consistent
basis during the peak water use months, the system shall submit a preliminary
engineering report to the Department within ninety (90) days addressing in detail
- any upgrade necessary to keep up with any growth in demand on the system. .. ..

In addition, the Department. may elect not to issue any construction permits for
new water line construction until the capacity of the system is increased.

S.C. Cod¢ Ann. Reg. 61~58.7.D(12). Later in this brief, the Town will derﬁonstraté thatr it fﬁl]y
c'ofnplies with this standard. ‘However-, the fact remains that the capacity requirements under
which the Town operates are those of S.C. Code Ann. Reg. 61-58.7.D(12). These requirements |
~apply complete.ly independently of construction permits, as' DHEC propérly fou'nd. Indeed,
DHEC went as far aAs regulatory policy and practice allows by referencing the -rét;uirements of
S.C. Code Ann. Reg. 61-58.7.D(12) in the Final Approvals that it gréntéd iﬁ this proceedAing. (R.
p. __;'Fiﬁél ApproVéls to Place into Operation.) In so doing, DHEC properly noted the
concerns about this iséue, and.signaled that it \voulq enforce the appliAcabl_eA_capacity reqﬁirements
of S.C. Code Ann. Reg. 61-58.7.'D(l2) in its ongoing review and regulation of the Town’s

system. Nothing more was required or possible. Such review is outside of the scope of the issues’
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presented in this appeal, which concerns only the facts and legal issues surrounding two DHEC
construction permits.

This also means that A.O. Smith has failed to exhaust its administrative remedies. See,
e.g.,Smithv. S.C. Dep't of Health & En‘\-:tl. Control, 296 S.C. 514, 517, 374 S.E.2d 498, 499 (Ct. .
App. 1988) (affirming an order dismissing an action because _appellant'had not exhausted her
administrative remedies); see also Br_ad.ley v. State Human Affairs Comm’n, 293 S.C. 376, 380,
360 S.E.2d 537, 539 (Ct. App. 1987) (“Relief in the courts is generally not available to one who
has not exhausted administrative remedies.”); Meredith v. El'liott,A247 S.C. 335, 343, 147 S.E.2d
244, 248 (1966). Multiple avenues exist outside of the appeals of these construction permits to
ensure that the capacity requlrements of 8.C. Code Ann. Reg. 61- 58 7 D(12) are met. Like the
other standards that apply to public water systems, the capacity ‘standards under S.C. Code Ann.
Reg. 61-58.7.D(12) are enforced by DHEC as part of its regular Sanitary Surveys ef.such public
water systems. See S.C. Code Ann. Reg. 61-58.16(D). S}ich surveys are regularly scheduled,
.co'r'npreh‘ensﬂi've aud:it's and inspections of public‘rwater system.s to as.certain compliance with all
_applicabie regu‘latory' standards. :Ther'efore,'>the- fequirements of S.C. Code Ann. Reg. 61-
58.7.‘D(1'2) are subject to active regul-atory monitoring and enforcement on an ongoing basis.

Ir'ivaddition', if entities like A.O. Smith have valid capacity concerns, they may ask DHEC
staff to inquire into them at any time, or may petition the DHEC Board to order such a review.
In this regard A.O. Smlth has the same rights and standmg as any customer to see that that the
public water svstem servmg it complles with all applicable DHEC regulatlons including S.C.
Code Ann. Reg. 61-58.7.D(12). "There is no record that A.O. Smlth has ever exhausted its

. remedies under this regulation.
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Furthermore, under S.C. Code Ann. Reg. 61-58.7.D(12), a capacity shortfall is actionable
ohl)'/- if the capacity standard “is ‘exceeded on a consistent basis during the peak water use
months.” “There isl no evidence that this has occurred. If that does occur, then “the system shall
submit a pféliminary ghgineering report to the Department within ninety (90) déys addressing in
detail ahy upgrade neceésary to keep up with any growth in demand on the system.” S.C. Code
Ann. Reg. 61-58.7.D(12). This  would be the appropriate means to address and correct any
capacities deﬁciencies on the Town’s system, if there were any. And a fix is very possible. The
affidavit of Mayor Campolong ﬁakes it clear that the Town can correct any deficiency in water
supply—and the Town reiterates that the facts show tha;t there is none—by drilling an additional
werll at a cost on the order of $250,000 to $500,000. (R. p. ___ ; Affidavit of John Campolong,

“Mayor éf Town of McBee (Sept. »8, iOl 5) at 7.) The Towﬁ is ready to undertake Sl.'lCh'a project if
it is in fact required. However, 'as the Mayor’s affidavit indicates, A.O. Smith has never
‘ appro.ached the Town to discuss capacity concerns or asked the wan to take any action to
correct them. (R. p. __, Id. at 4) A.O.Smith’s refusal to take -reaéonable Stepé to work with
the.Tkon to rai'se_ and resolve its capacity concerns casts doubt on-th'e sincerity of its capacity
concemns. |
B.  A.O.Smith’s Capéci'ty Concerns are Specious.

"' A.O. Smith first raised the capacity issues it brings before this Court approximately four
yeérs after the initial construction pe.rm'it for the well improvements had become final and
uhébpealable; and approximately 20 months after the second permit for the GAC system became
final. In challenging these permits, A.O. Smith did not provide DHEC with evidence supporting
s éon‘tventions'that adequgte capacity did not exist. A.O. Smith’s only contribution to the record
before DHEC was a three page letter éigned by its attomeys'raisin"'g legal issues on which it

_soughf review by the DHEC Board. It raises these issues in a conclﬁsory and unsubstantiated
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way. (R.p. A.O'. Smith 'ACOrporat‘ionfs Request for Final Review (Jan. 27, 2016).)
Aecerdingly, the evidence _related to ehe capacity issues is found not in the agency record but in
afﬁdavits submitted in the subsequent court proceedings.

.In that regard, the Tewn submitted the affidavits the Town’e Mayer, John Campolong;
the'sys.tem engineef, Joseph McG.ougan, P.E.; and the licensed system operdtor foe fhe Town’s
system,.Joey Oliver._ | (R.p. ____; Affidavit of John .C:Aampolohg, Mayor of Town of McBee
(Sept. 8, 2015); Affidavit of Joseph W, McGeugan' (Sept. 9, 2015); Afﬁdav:it of Joey Oliver
(Sept. 9, 2015).) |

Mr. McGougan is a licensed professional engineer specializing in water and wastewater
systems with over 33 years ofexperience. (R. P .Afﬁdavit of Joseph W. McGeugan at 1.)
He has served as the Town’s engineer since 2008. (/d.) With the Town’s perrﬁission he helped
E prepére the enéineering studies for A.O. 'thith’s review of fire protection ne‘eds and capebilities
that took place iﬁ approxirﬁately 2012. (R. p. ____; Affidavit of John Campolong, Mayor of.
Town of McBee'at 5.) No concerns about caeacity or. ﬁee suppression were raised with the'
;TOWﬁ at the time of that study. (/d.)

- Mr. McGougan testified that he first learned of A.O. Smith’s “‘co.neems about the To%’s
system related to _ﬁre protection and 'future.'raw water suppfy” when they were raised “in a
meeting A.O. Smith’s lawyers held with the Town’s lawyees on September 3, 2015 (ﬁ. p.
_.__; Affidavit of stéph W. McGougan at’ 1 ) This was several month; after Alligatof was

diScevered building a line te A.O. Smith to by-pass' the Town and after suit to stop that line had

' The bypass here is akin to the bypass of natural gas systems by large industrial customers who
“seek to buy cheaper gas directly from the trunk system or nearby interstate pipelines.” “How
Natural is Monopoly? The Case of By-Pass in Natural Gas Distribution Markets,” H. Broadman,
and J. Kalt, 6 Yale Journal of Regulation at 181, 182 (1989). Here, Alligator’s nearby water line
serves the same function as an interstate gas transmission line. In as much as Alligator’s overall
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been filed. (R. p. ; Affidavit of John Campolong, Mayor of Town of McBee (Sept. 8,2015)
at 4.) Mr. McGougan stated: |
A.O. Smith’s failure to raise these issues before now is a matter of concern. If
there are operational problems that jeopardized the safety of the A.O. Smith plant
and the future reliability of our system, we would have expected A.O. Smith’s
engineers and plant management to have raised them before now.
R.p. ; Affidavit of Joseph W. McGougan at 1-2.) His'testimony is consistent with that of
Mayor Campolong:
The first time that the Town learned that A.O. Smith was dissatisfied with-
its service from the Town was when we saw that construction crews were
in the field installing a line to by-pass the Town’s system and connect A.
O. Smith’s system directly to Alligator’s system. We only learned the
substance of A.O. Smith’s concerns was when A.O. Smith agreed to have

a discussion with us, albeit lawyer to lawyer.

A.O. Smith has never communicated with me as mayor, or with any of our -
utility operations and engineering personnel, about these matters..

(R.p. _.__; Affidavit bf fohn Campolong, Mayor of Town of McBee at 4.) The failure to bring
fire suppréésion of.cabépity concerns to thé TO\')‘-Jn’S attentioﬁ and give the Town an opportunity
1o find a resolution to them is cogent evidence that these concerns are not being advanced with
candor and sincerity.
In his affidavit, Mr. McGougan provides a full and detailed analysis of the Town’s water
delivery capacify as it currently stands. (R.p. __; Affidavit of. Joseph W. McGougan (Sept. 9,
12015) at 2-3.) He considers both appfoac_hes that S.C. Code Ann. Reg. 6.1-5'8.7.D(_12) provides

for measuring capacity requirements and resources.

rates exceed those of the Town, this bypass attempt falls into the form of utility by-pass, known
as “inefficient by-pass,” where a customer “finds an alternative supplier (or self-generation) that
[is not] actually lower cost than the utility, but offered a lower price.”
https://energyathaas. wordpress.com/201 5/08/24/the-décline-of-sloppy-electricity-rate-making/
accessed December 15, 2016; see also (R. p. __; Affidavit of Mayor Campolong at 6.) “The
impact of bypass is destructive, the degree of harm being dependent on the size of the revenue

Joss.” R. Conking, Energy Pricing: Economics and Principles at 59 (201 1).
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One such approach is based on “all operable wells pumping 16 hours a day.” S.C. Code
Ann. Reg. 61-58.7.D(12). The Town’s average daily demand is 230',088 gallons per day (gpd).
The capa'eity of Aits two wells “is 576,288" gpd ‘when pumped for 16 »hours a day or 250% of
average darly demand » (R p-__ Afﬁdavrt of Joseph W. McGougan (Sept 9, 2015) at 3.)
Clearly this is sufficient capaoity.

-The-other standard is “all operable wells minus the largest wel] pumpmg 24 hours a day
S.C. Code Ann Reg 61:58.7. D(12). The smal]er of the Town S wells Well No. 2, if pumped 24
hours a day “can supply in excess of 288,000 gpd, or 125% of average daily demand.” (R. p.
- Affidavit of Joseph W. McGougan (Sept. 9, 2015) at 3.) This too represents sufficient
capacity.

In addmon the Town has two water tanks with a combined storage capacny of 325,000
.gallons, or more than 140% of the average daily demand. (R.p. __;Id) Accordingly, if it were
~ to lose its larger well, then with "Well No. 2 and storage at 100%, the Town would begin with
resources equal to as.much as 265% of its average daily demand. This analysis does not take
into account the effeot of water usage restrictions that could be expected to be imposed if _a_crisis
' were to occur on the system and could be expecfed to reduce demands on the system once the)r ,
were communicated to customers. | |

As to fire suppression, the Town maintains two elevated storage tanks. “The larger of
these two tanks, Tank No. ‘2, was specifically engineered and constructed 1o provide fire flow
reserves for A.O. Smith. It is located adjacent to the plant. Well No: 2 was placed adjacent to
Tank No. 2 to allow it to efﬁciently serve A.O. Smith’s fire protection reserves.” R. p. __,

Affidavit of Joseph W. McGougan (Sept. 9, 2015) at 3.) The Town’s total storage capacity of
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325,000 gallons is diyided between 75,000 gallons in Tank No. 1 and 250,000 gallons in Tank
- No. 2. (R. p. ___; Affidavit of Charles K. Parnell (Apr. 5, 2016) at2.)
~As Mr. McGougan stated:
Iq my engineering opinion, and based on my knowledge of the Town’s
systém, with the two wells in operation, the Town will be fully capable of
meeting 100% of all customers’ requirements, including fire protection

service for A.O.  Smith. " This is- true both under- normal operating
conditions and in emergency conditions when Well No. 1 is out of service.

(R.p.__; Afﬁdavit of Joseph W. McGougan (Sept. 9, 2015) at 3.)

A.O. Smith presented the affidavit of an engineer, Mr. Parnell, who stated that the:
required fire flow for A.O. Smith is 1,500 gallons per minute, and the plant manager; Mr.
Barron, who stated that this réquired fire flow is necessary for two hours. (R.p. __; Affidavit
of Charles K. Parnell (Apr. 5, 2016)at 3; R, p. __; Affidavit of Jeff Barron (Apr. 5, 2016) at 2.)
A quick calculation shows that the Town is éntirely able to meet these requirements. A flow of
1,500 gallons per minute over two hours requires 180,000 gallons in total supply. Tank No. 2,
located immediately adjacent to the plant, represents a capacity of 250,000 gal}ons. Tank No. 2
alone, if it is 72% full.; is sufﬁcient to meet A.O. Smith’s requirements.

In addition to Tank No. 2, Tank No. 1 represents an additional 75,000 gallons of storage
capacity that is available on the systerh. In addition, over a two hour period the Town’s two
wells répresent pumping cépaéity of ai)proximatély 72,000 galloné—apprbximately 24,000
galléns for Well No. 2-én-d approximately 48,000 for Well No. 1.2 So between its tanks and
wells, the Town'_can supply a total of 400,000 gallons‘ofl watef in two hou'rs, cor‘npared' to A.O.

. Smith’s fire suppression requirement of 180,000.

2 This is calculated by taking the 16 hour. pumping capacity for the wells as listed in Mr.
McGougan’s Affidavit at 3 and converting it to a two hour capacity by dividing by eight. .
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These facts may make it easier to understand why issues related to fire suppression were
not raised by ‘A.O. Smith until after its attempt to switch suppliers and by-pass the Town’s
system was discovered and stopped by a lawsuit. There is simply no substance to these

concefns.

' Aé a last resort, Mr. Pé.rne]l premises .his concerns about fire suppression capability based
on the failure of Tank No. 2 to be filled at various times during 2015. (R. p. __; Affidavit of
Cha.rltés K. Parnell (Apr. }5, 2616) at2.) AO Smith appears to have forgotten that the pumps and
valves that supzply water‘a_nAd Water pfessufe to the Town were all operated by Alligator during
this time.

Mr. McGougan and. Mr. Oliver expléin what the failure to-fill Tank No. 2 means in detail
in their affidavits. As M. Oliver stated: T

Alligator supplies bulk water service to the Town, and pressurizes the
Town’s system through its pumping schedule. ... ..

There is more than enough capacity in the Town’s lines and the lines to
Alligator to allow. the tanks to be kept full. Alligator has a 24” line that
connects immediately adjacent to the tank and more than enough pumping
and line capacity to ensure that the tank is kept full and regularly cycled.

If the tanks were not full, it was because Alligator decided not to fill them.
I am not aware of any other possible explanation. Specifically, there has
been no operational problem in the Town’s system that would explain the
failure of the tank to be kept full. This.is a matter which the Town will
investigate at once. - ' '

If in fact there are problems, it is disturbing that those problems have
_ never been reported to the Town. As I said earlier, this is the first report
~ we have had of them. ' '

(R.p. __, Affidavit of Joey Oliver (Sept. 9, 2015) at 7.) Mr. McGougan stated:

Keeping Tank No. 2 filled is the key operating requirement for meeting
'A.O. Smith’s needs for fire suppression capacity. Alligator presently
monitors the water level in the . . . tank downtown and is responsible for
keeping this tank filled. Due to the proximity of the two tanks and the
corinection to the Alligator system, if the tank downtown has water, the
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tank at A.O. Smith has water (the level at the A.O. Smith tank would
hydraulically be slightly higher than the level downtown).

I have reviewed Mr. Oliver’s affidavit concerning the fire suppression
service. What he says is completely accurate. Alligator directly meters
and controls the water tanks, their levels, and the level in Tank No. 2.
There is no engineering or operating constraint on the Town’s system that
woul_d prevent Alligator from ensuring that Tank No. 2 is properly filled at
all times. If-is Alligator’s operating responsibility to ensure that there is
sufficient water in both tanks. If Tank No. 2 has not been filled properly,
Alligator failed in its operating responsibilities. " '

As I mentioned above, this is the first I have heard of this issue. This is a
serious issue and accountability needs to be determined.

(R. p. __; Affidavit of Joseph W. McGougan (Sept. 9, 2Q15) at 1.)

Accordingly, the failure to fill Tank No. 2 and to ensure fire suppression capacity for
A.O. Smith could only be the result of malfeasance or neglect by Alligator,‘ There;, is no other
explanation. This is yet another reason supbbrting a decision by the-Court to deny the requested
stay and allow the Town to operate its own system.

A.O. Smith“also points to the events of June 2015, which occufred» wirthin'days of the
Town filing suit tc} ,As'tc;p A.O. _Smith*s bypass, as e\;idence of capacity issues with the Town. (R.
p. __;Tr. at 38; Affidavit of Jeff Barroﬁ at 2.) However, as the afﬁdav.i-ts of Mayor Campolong,
Mr. McGougan and Mr. Oliver establish, thosé_ events —as harci to accept as it may be—appear to
be the result of sabotage and misrepresentation undertaken to support the bypass effort and

intended precisely to create a claim in litigation like this that the Town’s service is inadequate,3

3 (See R. p. _; Transcript of Hearing Before Judge Robinson, at 37-38.) When asked why
A.O. Smith had concerns about the Town’s water capacity such that they were appealing the
permits, Mr. Lavender replied “June of 2015, they had a line—the town had a line break. We
don’t know what the cause of it was, we have read their version of it, we don’t care. But the
fact is, that the plant had no water pressure. . ..” (emphasis added.) But Mr. Oliver’s affidavit
and Mr. McGougan’s affidavit establish that the line break could not have caused a loss of
pressure t0 the A.O. Smith ‘plant, and Mr. Oliver’s affidavit establishes that the break had been
fully repaired at the time the ‘loss of pressure’ was reported by A.O. Smith. (R.p. _._; Affidavit
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In light of these facts, the Court should look very skeptically at A.O. Smith’s claims that
its-operational requirements and fire suppression requiremeﬁts will be placed in jeopardy if the
Town is allowed to start is pumps and supply its own water. Whatever interests or issues may lie
behind these claims, theré is no basis to assume that they represent any reason to grant the relief

' that A.O. Smith requests.

~ CONCLUSION
. As set foi’tﬁ in the 'Afﬂdavi'ts' ofMay;)r Campolong, Mr. McGougan, and 'Mr. Oliver, The
Town -ﬁrm.ly belie?es? on good ev-id,enc.e,A that beginn,ing in 1999, the Tov;fn’s water syster.n was
wrongfully appropriaied by the leadership team of Alligator. (R. p. __; Affidavit of John

Campolong, Mayor of Town of McBee; Affidavit of Joey Oliver.) Alligator did so, the Town

believes, for the private gain of those who control it and at a time when Alligator employees had -

~ significant control over Town council. (R. p. __; Affidavit of John Campolong, Mayor of Town

of McBee at 2-3.) In 2010, aftera political backlash against Alligator, the Town of McBee began

the process of takiﬁg back its water systefn. There is other litigation, Town of McBee v Alligator

Water & Se'wér Company, Inc., Alligator Rural Water Company, Inc., and A.O. Smith
Corporation, Circuit Court Case No. 20]5-CP-13¥00379, where the Town is seeking to stop
Alligator from wrorigfully appropriating the Town’s largest customer, A.O. Smith, as a means to

cripple the Town’s plans to emancipate itself from Alligator. (R.p. __; Verified Complaint.)

A.O. Smith represents 60% of the Town’s water- revenue and is critical to sustaining that system..

(R. p. _;; Afﬁdavit of John Campolong, Mayor of Town of McBee at 1.) -
In Town of McBee v. Alligator Water & Sewer Companj/, Inc. et al., Alligafdr'is asserting

that contractual provisions and federal law prevent the Town from ever freeing itself from

of Joey Oliver at 2-5; R. p. ___, Affidavit of Jose'p'h W. McGougan at 6.) Furthermore, the
events of June 2015 were triggered when-the line to by-pass the Town’s service was being
constructed. Those events could not have led to A.Q. Smith’s decision to by-pass the Town.
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Alligator, assertions which the Town denies. A.O. Smith intervened in that case to join with
Alligator in arguing that Town’s system must remain forever de;pendent on Alligator. For its
part, the Towﬁ is seeking through amended claims to put the facts of Alligator’s long-history of
fraud, deception, self-dealing and profiteering before a jury, all as outlined | in Mayor
.Campolong’s affidavit. * c (See R. p. __; Affidavit of Mayor. Campolong, Mayor of Town of
McBéé; seé alsoR.p. ___; A.O. Smith’s Motion to Intervénet)

The c]aims'iln..’lv“ow'n of McBee v. Alligator Water & Sewer Company, Inc. et ai., are many.
But those are not the claims to be decided here. In this case, only two questions are important:
Did A.O. Smith have the right to sit back for more than five years while the Town buil£ major
water ‘system improvements, and then challenge the DHEC construction permits under which
that work was completed? Does S.C. Code Ann. Reg. 61-58.2(B)(1)(b) or 61-58.7.D(12) apply
to construction permits where no expansion of service is envisioned? The clear answer to both
‘questioﬁs is no.

For reasons of 'laW and equity, the Co.urt should affirm the decision of thé“ Administrative
Law Court dismissing A.O. Smith’s Request for Contested Case Hearing. -

Signature Page Attached

4 The latest episode in the conflict between the Town and Alligator involved an issue when
Alligator’s principal officer, Mr. Glenn Odom, ran to be elected mayor instead of Mayor
Campolong. The ensuing election was overturned due to voter fraud. The McBee Municipal
" Election Commission found that “[r]espondent Odom manipulated and abused the political
process in McBee in ways specifically intended and designed to illegally dilute the voting
strength of Campolong supporters. The record reflects that Respondent Odom engaged’ in
improper conduct and committed blatant violations of state election laws for the purpose of
diluting the votes of his opponent's’ supporters.”  Order of the McBee Municipal Election
Commission (Sept. 20, 2016) at 3.) The Court may properly take judicial notice of this Order.
Rule 201(b), SCRE (explaining that courts may take judicial notice of facts that are “not subject
to reasonable dispute”); id. 201(f) (“Judicial notice may be taken at any stage of the
proceeding.”); see also State v. Squires, 311 S.C. 11, 15, 426 S.E.2d 738, 740 (1992) (taking
judicial notice “that the infrared spectroscopy process utilized by [an infrared breath-testing
-device] has gained general acceptance in the scientific community”). o
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