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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

Marion E. Crocker, Jr., C/A No.: 2016-CP-40-01951

Plaintiff,
ORDER DENYING

V. PLAINTIFF’S MOTION TO
ALTERORAMEND . -0
South Carolina Department of Health and L= [
Environmental Control, = K =
C < :
Defendant. ; LIRS

On November 16, 2016,' this Court granted the Motion for Summary Judgment g the -«
Defendant South Carolina Department of Health and Environmental Control (“D,HEC”) under
Rule 56, SCRCP. Plaintiff brought his claim? under the South Carolina Human Affairs Law
S.C. Code Ann. § 1-13-10 et seq., and accused DHEC of age discrimination. The Court granted

the motion and dismissed the case on the following grounds:

1. There is no private right of action under S.C. Code Ann. § 1-13-90(c).

2. To the extent Plaintiff sought to proceed under S.C. Code Ann. § 1-13- -90(d), the
claim was barred by the Statute of Limitations set forth in S.C. Code Ann. § 1-13-
90(d)(6).

Plaintiff was not authorized to file a lawsuit under the South Carolina Human Affairs

Law under the authority of the Notice of Right to Sue issued by the U.S, Equal
Employment Opportunity Commission (EEOC).

4. DHEC did not enter into a “conciliation agreement” with the Plaintiff.

' Plaintiff stated in his Motion to Alter or Amend that he was served with the written notice of
the Order on November 21, 2016. In any event, I find that Plaintiff’s Motion to Alter or Amend

is timely under Rule 59(e), SCRCP, which provides that the motion “shall be served not later
than 10 days after receipt of written notice of the entry of the order.”

2 Plaintiff originally brought a second claim for “retaliation,” which he voluntarily dismissed
with prejudice at oral argument.




5. Plaintiff’s argument that a plain application of S.C. Code Ann. § 1-13-90(d)(6) led to
“absurd” results was unavailing.

6. Plaintiff was not entitled to equitable tolling of the Statute of Limitations.

7. Plaintiff’s claim was not “novel” in the sense that it could not be adequately
addressed in a Motion for Summary Judgment.

PLAINTIFF’S MOTION TO ALTER OR AMEND

In Plaintiff’s Motion to Alter or Amend, he appears to restate the arguments made in his

original filings with the Court or at oral argument, summarized as follows:

1. The Statute of Limitations under S.C. Code Ann. § 1-13-90(d)(6) does not apply to
claims brought under S.C. .Code Ann. § 1-13-90(c). Plaintiff is bringing his claim
under S.C. Code Ann. § 1-13-90(c).

2. DHEC cannot argue that there is no private right of action under S.C. Code Ann. § 1-
13-90(c), since it addressed that issue at oral argument but did not do so in its original
motion.

3. The issue raised by Plaintiff was novel and should not have been decided by
dispositive motion.

As a legal matter, a motion under Rule 59(e), SCRCP, is essentially viewed as “motion for
reconsideration” despite the absence of those words from the rule. Consequently, a party usually
is allowed to ask the court to reconsider its decision even if it means rehashing all or part of an
argument previously presented. Elam v. S.C. Dep't of Transp., 361 S.C. 9, 21, 602 S.E.2d 772,
778-79 (2004).
DECISION
While Plaintiff is permitted to repeat arguments made in his briefs or at oral argument in

his motion under Rule 59(¢), SCRCP, he has raised no issue that the Court finds persuasive. For




the reasons stated in the Court’s order granting DHEC’s Motion for Summary Judgment,
Plaintiff’s Motion to Alter or Amend is denied. |
Further, Plaintiff’s argument that DHEC has waived its right to address the absence of a
private right of action under S.C. Code Ann. § 1-13-90(c) has no basis in law or fact. The issue
was clearly addressed, at length, in (1) Plaintiff’s Response to DHEC initial motion, (2) DHEC’s
Reply Memorandum, and (3) at oral argument before this Court. Further, Plaintiff cites no |
authority to support this contention, nor can he, as Rule 56 provides that a “party against whom a | '
claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any
time, move with or without supporting affidavits for a summary judgment in his favor as to all or

any part thereof.” Rule 56(b), SCRCP (emphasis added).

CONCLUSION
For the reasons stated above, the Plaintiff’s Motion to Alter or Amend under Rule 59(e),
SCRCP, is DENIED, and Plaintiff’s claims are dismissed with prejudice, with each side to bear
its own costs and fees.
AND IT IS SO ORDERED.

e ool

The Honorable Robert E. Hood
Presiding Judge
Fifth Judicial Circuit

Dec X 2016

Columbia, South Carolina




