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This matter was referred to the undersigned by a Consent Order signed by the Honorable

Roger E. Henderson dated May 10, 2016, and filed in the Ofﬁce of the Clerk of Court for

Darlington County on"May 23, 2016. An action has been filed by the Plaimiff a‘ss‘é‘n‘ﬁfiﬁg“that
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egress from his own property. The Defendant has ﬁﬂed an Answef’ﬁ‘eﬁyﬂg:ﬁm the'R
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has a prescriptive easement across his property and has filed a Coum%fc ainy” fer %z ‘€SPass y

CLERK OF COURTRRAS <&
has aﬁso filed a second Counterclaim seeking attorney’s fees and M%&P@M@Q@Nmﬁdtb
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his Repﬁy to the Defendant’s Counterclalm denymg the same. The Plamtnff in thns mat‘ter ns
represented by John W. Bledsoe, III, Esquire. The Defendant is represemed by Carl A.
Saleeby, Esquire, although at the time the Defendant filed his Answer and Coumercﬂaim, he
did so prose.  This matter was heard on Thursday, December 8, 2016.
| TESTIMONY
Testifying in connection With the PHaiﬁﬁff’s case were the Plaintiff, Wayne Dixon, as well
as Moses Graham and James Vernon Bmwn; Plaintiff’s Exhibit One (1) and EXhibit Two (25
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are the deed dated June 21, 1988, by which he obtained his 2.38 acre tfact of land from Denise
J. Griggs, as well as the plat that had been attached to said deed S_hoWing that it was bounded
on the Northwest and Northeast by other properﬁy of Denise J. Griggs, on the Southwest by
property of Allen G. Weatherford, and on the Southeast by pfoperty; now or formerly, Qf
EEbértaBmwn. This survey is dated June 3, 1988, and was prepared by J. E. Tucker, J'r.,
Registered Surveyor. Thé deed and plat are fecorded in the Office of the Clerk of Court for
Darlington County in Book 952 at pages 742-725. This plat does hot show the road on whiéh
Mr. Dixon asseﬁs he has a prescriptive easement, but makes reference that ingress and egress
to the property was to be prdvﬁded by Ms. Griggs to Public Road.. Mr. Dixon testified that
thé road goinvg across the property now beﬂonging to Mr Hill was in existence at the ﬁme he
bought his tract in 1988 He said that this road crossed over. the property now belonging to
Mr. Hill and came on to his pmperty along the property lme that sets his property apart from
that of James Vernon Brown. Mr. Dxxon testified that he did not seek any other access to his
property, as it was understood that this read provided the access. Mr. Dixon further testified
_thét after buying the property, he located a mobile home on it, és he intended to live there. He
testified that this road is the only way into the property, and that the mobile home was moved
down the dirt road and set ﬁp on his property. That mobile hom¢ has now been demolished
by vandals, but he plaiﬁs to locate another mobile hdme,on the property. He also testified that |
he has utilized standard sized vehicles, a golf cart and a foﬁrﬂ(é‘ﬁ) - Whéeﬁ/t’-’:'rb iye;t‘réver_se this
road into and out of his property. He testified that he uses this road ‘_“a- ic();upEe times of week,
and to start with, hé used this road about every day to comé to-an& go from his property. He
also testified that he'_'had never asked neither Mr. Hill, nor his predééessbr in title or anyone
éise about permission to usé_ the dirt road; as he and others ‘had iﬂways treated it as the access

by which individuals accessed his property. He testified that because of the vandalism that he




put a cable across the road about ten (10) years ago, but he would simply take the cable down
when he was going to access his property. He testified that Currenﬂy the existing road has
various items of Mr. Hill located on it.

Also, testifying on behalf of Mr; Dixon was Mr. Moses Graham. Mr. Graham lives avt ﬂne
end of Flat Nose Road, which is the Public Road from whiéh the dirt rdad leads going to Mr.
Dixon’s property. Mr. Graham téstiﬁed that he is eighty-‘eﬁght (88) yéars old and has lived on
his one hundred twenty-six (126) tract of land since 1940. He testified that the dirt road going
to the preperty of Mr. Dixon has been thefe some forty (40) to fifty (50) yeafs. Mi‘. Graham
testiﬁed that Mr. Buddy Sims had previously lived back in the é_rea of Mr. Dixon’s pvroperty.
Mr. Sims utilized this road in order to obtain access to his house. Mr. Sims lived back there
during the 1950’s and ‘“‘196@’5. Mr. Graham also testified that an Isa’iaﬁ Mclver used this dift
road to get to his house. He also testified that he has seen Mr. Dixon using this same road to
access his own property, and that Mr. Dixon uses the road on a regular basis.

Also tesﬁfying on behalf of Mr. Dixon was Mr. Jameé ‘Vémon Brown. Mr; Brown testified
that he owns the property next to that of Mr. Dixon; He testified ‘ﬁnét hé has-livéd in this area
for seventy-two (72) years, and that he knows .ithat the road haé .be.en there ét 'Eeast sixty-five
(65) years. He testified that he would use that road to go to the home of Buddy Sims.. He
further testified th.at the house of Mr. Sims was on the propert& that is now the Dixon
property, and that this dirt road leading from Fﬁat Nose Réad to the'Dixon ﬁ)foperty has Eeen
there since the early 1950’s. He testified that he has used this dirt road to reach the property
owned by Mr. Dixon, as well as his own property adjacent to Mr. Dixon’s property. He States-
that this dirt road was a Pubﬂic Road and that there is no other road into Mr. Dixon’s

property. He testified that he has never asked anyone for permission to use that road, as it

i

has always been the road to access the property.



On cross-examination, Mr. Brown acknolwﬂedged-. the eXistehcé of a ditch, which is shown
on Defendant’s Exhibit Number One (1), but testified that the ditch stopped short of the dirt
road used to access Mr. Dixon’s pmpert.y.

Appearmg on behalf of the Defend{am Mr. Hill, was Jack McEver Weatherford, whom the
pames agreed to call out of order. Mr. Weatherford testnﬁed that he owned the 20. 30 acres
shown on Defendant’s Exhibit Number One (1), prior to it being owned by the Defendam.
Mr. Weatherford testified that he purchased this property from his own father in 1991. He
testified that he was born on this land and that his gréndfather- had-ow_ngd it _befqre it was
owned by his father and ultimately 0Wned by hiﬁn. Mr. eratherford testiﬁéd' that he had not
met Mr. Dixon unm the day before this case was presented to the undersngned and that he
had never had any prior contact wnth hnm Mr. Weatherford testnﬁed that this tract of land
where Mr. Dixon seeks to establish a prescriptive easement, was a sandy tract and was known
as “Little Sahara”. He testified thét the tract had some iraiis on it and he did not know if a
car could go down them. He further testiﬁed: that later in his ownership, this tract was
planted with trees and fire breaks were put in. He does not. épeciﬂcﬁlﬁy remember the rqad
testified to by the other witnesses and testified that he never saw: anybne cross his property.
He testified that he was more familiar with property on the other side of Flat Nose Road. He
testified that he left the area in 1959 but would come back one or two times a year He
testified that he hoped he would notice if there was any activity on his property

Mr. Hill testified that there is a ditch that foﬂlows along_ the property line between hirﬁself
and Mr. Dixon. He testified that this ditch continues ub to a pdiné'about five (8') feet past the

Dixon corner. He testified that the ditch did not exist on the prb‘perty line with Mr. Brown

and it was flat in that area. Mr. Hill testified that he is in the construction business, and he

acquired this property with the idea that he could sell dirt off of this land and construct a

ik



pond where the dirt was removed. He testified that he has a mining license and that because
of that, he has to restrict the access to his land. He testified thét:he’ has built a burm along
Flat Nose Road and down into the area where Mr. Dixon claims his easement and down the
back side. He testified that théi‘e was a cable along the road 'and that it appeared it had been
there for some period of time, as it had grown into the 'tree,__andé that there was a four ) -
wheeler trail that went around .'where the cable Wa§ E.ovcatéd.‘ Mr. Hill Vtéstiﬁed that he was not
aware that Mr. Dixon was using this road at the time he purchased this property. Mr. Hill
testified that he spoke with Mr. Dixon at the time Mr. Dixon was ‘trying to cut the cable and
that Mr. Dixon, at that time, asked f(ﬁ' permission_i to use the road. Mr. Hill testified that he
told Mr. Dixon that hre‘ would have to check with his wife and that they ultimately decided
“ne”. Mr. Hill does acknowledge that his pht, Defeﬁdant’s Exhibit Number One (1), shows
an existing dirt road going across his property, leading back to the 'property of James Vernon
Brown. | ‘

In reply testimony, Mr. Dixon testified that it was not ah abandbﬁed ‘fOur'(éﬁ)-»wheeﬁer road
that he was using and dénied that he asked p‘er'miss'ion of Mr. Hﬂl to use the road. Mr. Dixon
testified that he put the cable up when his mobﬂe home Was vandaﬁiz’ad ihdithat ;thé cable had
been up for ten (10) to twelve (12) years; and that he ‘WOEﬂd unlock the cable as he went bzﬁck
and forth to his own property. | |

w.

To establish a prescriptive easement, the party asserting th.e right musﬁ: show:

(1) Continued and uninterrupted use of the right for twenty (20) yéars; (2) the identity of
the thing enjoyed and (3) use which is either adven“se or u'nder claim of right. To establish an
easement by prescription, cne need only establish either a justifiable claim of right or adverse

and hostile use. A party claiming a prescriptiife easement under a claim of right must




demonstrate a substantial belief that he had the right to usé the paréeﬂ 61’ road based upon the
- totality of the circumstances surroundmg his use. A party’s belief that he had a right-of-way
may be sufficient for a prescriptive easement, pursuant to a claim of rnght. When the
claimant has established that the use was open, notorious, contmuous and unmterrupted the
use will be pn‘esumed to have been adverse. “At that pomt the burden shifts to the titled owner

of the servient tenemem to rebut the presumption that the use was adverse. Kelley v. Suyder

and Sn der, 396 S.C. 564, 722 S.E.2d 813 (Ct. App. 2012). ~ Use by express or implied
pgrmﬁssion or license, no matter how long continued,:'pann.()ft'ripen into an easement by
prescription, since user as of right, as distihguiéhed fmm'.pemﬁésive user, is. Ea;cking._ If
permissive in its inception, such permissive character wiﬂ c'ontin'ﬁ.e (ﬁ‘ the same naturé, and ho

adverse user can arise, until there is a distinet and positive assertion of 2 righthostile to the

owner, and brought home to him. Paine Gavyle Properties, LLC vs. CSX Tfansmrtaﬁon,_ Inc.,
400 S.C. 568, 735 S.E.2d 528 (Ct. App. 2012). A party clﬁimihg a preécriptive easement has

the burden of proving 2ll elements by clear and convincing evidence. Bundy v. Shirley, 412

S.C. 292,772 S.E.2d 163 (S.C. 2015)
DISCUSSION

The Plaintiff, Mr. Dixon, acquired his 2.38 acre tract of land in 1988.. The Défendam, Mr.
Hill, purchased his prépeﬂy in 20147 The Plaintiff testified that for:tﬁne-'roughly twenty-six
(26) year period from the ﬁme he purchased his property until the Deféhdﬁhfacquired his
property in 2014, that he utilized the road going across ﬂ_ne Défen‘dam"s property to obtain
access to his ovm property. He testified that he was deprived of the use of the road by the
Defendam in 2014, after the Defendant placed a gate across th.é road énd, thus, stopped him
fm]n/n havﬁng access to his property by this roéd. The Plaintiff’s testimony established that he

currently obtains access to his property by the use of a golf cart by going across other
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individuals’ land. Plaintiff’s Exhibits Three (3), Four (4), Five (5), Six (6) and Seven (7) are
photographs of the road and where the gate is Epéatedl. A review of fhosé photographs clearly
shows that the gate placed by thg Defendant has been p‘laced ac.r():ss thie road that has been
used by the Phﬁnﬁff to access his property. The existence of this rdad is not only established
by the fact that it has been gated by the’Defe.ndant,' but its exiéténée is also shown by _referénce
to Defendant’s Ekhibit One (1), the piaf that he had prepared by Ryan F. Magnus on Whiéh it
is designated as an existing road. This plat is incorporated into the deed by which the
Defendant purchased this property.

The Plaintiff’s testimony is that the road was in existence at the time he purchased his

property in 1988. The witnesses for the Plaintiff, Mr. Moses Graham and Mr. James Vernon

Brown, testified that they had lived in the area far. over seventy (70) years. Mr. Graham
testified that the road had been leading to the Plaintiffs pmperty'hadbeen in existence for |
some forty (40) years to fifty (50) years, which would have indiéatgd that the road would have
been in existence since the 1960°s. Mr. Brown’s testimony Waé_ th_ﬁt ‘it héd existed since the |
early 1950’s. Each of these witnesses testified that this was the dirt roa’d utilized by Mr.
Buddy Sims, who lived on the property now-owngd by the Plainﬁff‘to access his own property,
and that it is the road that they used when they would visit Mr. Sims. Mr. Moses Graham
also testified that this was the mad which had been utilized to reach the property of Mr.

* Isaiah Mclver, who also lived off of Flat Nose Road. Mr. Brown é‘ﬂso testified that he utilized
this road as a way to reach property that he owned that is adjacent fo ftﬁe property of the
Pﬁaintiff. Mi'. Brown also testified that in his opinion this was, in essence, a Public Road and
there was no other road into Mr. Dixon’s property. While theté is'teétimonyfmm Mr. Jack
Weatherford, who owned the property prior to selling it to the Défendant,»Mr.‘ Dixon, that he

was not aware of the existence of this road during the time that he grew up in the area or from




the time he purchased the property from hls father in 1991,.the tes'ﬁmony also reveals that
Mr. Weatherford moved from this area in 1959 and after he moved, he only visited the
property once or twice a year. He further testified that he was more familiar with the
property on the opposite side of Flat Nose Road from the prope}fy that he sold to Mr. Hill.
Mr. Weatherford also testified that no one had ever approached him seeking any permission
to use this road shown on the plat that was uﬁlized m c'qhnection with.his sale of the land to
Mr. Hill. |

It is clear from the tesﬁmony that this road havs‘beben in exiéténgé fo‘rv_ at_. E_efast forty (f&())' to
fifty (50) years and has been utilized by the.PEaimiﬂ’ as a way td obtain ingress to and egress
from his 2.38 acre tract for a period of at least twenty-six (26) yeérs. Mr. Dixon’s use was |
continued and unmterrupted until the gate was erected across this road by Mr. Hnll
Accordingly, I find that the Plaintiff has estabhshed by clear and convincing evndence, the
first element needed to establnsh a prescriptive easement, and that is the continued and
uninterrupted use of the road for twenty (20) years.

The testimony from the Plaintiff is to the effect that the road thétfhe utilized to obtain
ingress to and egress from his property lay ih the general location of .the-existing foénd shown
on Defendant’s Exhibit Number One (1). His testimony, however, was to the effect that
where this road came onto his property was more in the area 0f ﬁi’s‘”-;conimbnbo.undavry with
Mr. Brown. Mr. Brown’s testimony was essentially to ’thé.t sé’mé-‘éﬁ"ect waever, both Mr.
anon, as well as Mr. Brown, acknowledge that there was a dntch along the houndary line
between Mr Dixon’s property and Mr Hill’s property That ditch is shown on Plaintiff’s
Exhibit Number Two (2), which is his plat, as well as being s_hown on Defen'dam’s Exhibit
Number One (1), being the plat of Mr. Hill. The testimony of Mr. Hill acknowledges that

where the road comes onto the land of Mr. Brown that the ditch does not exist and that the



land is flat. While the Defendant had photographs of the ditch, ffhey were ot oriented with
respect to the plat and did noi show .where the irons were loéated ahd at What peoint aiong his
common boundary line with Mr. Dixon these plctures were mken The Plamtnff’s pnctures, as
well as the testnmony in this matter, show that thns road would have been a one-lane road.
There was no testnmony that it was wide enough for two (2) cars to_pass each other going in
opposite directions. While the Google Earth map photographs iﬁﬁ*od;ucedé.b‘y the Defendant .
as his Exhibit Number Two (2) do not clearly show a road goﬁng écross the Defendant’s
property back to the Plaintiff’s property, these maps show that _t_..h.er_e is a great deal gf
vegetation in this area that would obscure the old road from_ being shown. However, were it
net in existence, it would not be shown on the plat prepared for Mi-. Hill, and introduced as
his Exhibit Number One (1). 1 ﬁnd that, based upon the-testimony asﬁtb fhe character of the
road in existence, and the use that has been made of it, that itisa one (1) —Bane, twelve (127)
foot wide read. Accordingly, I find that the Plamtnff has proved by clear and convincing
evidence, the second preng of establishing a prescmptnve easemem that being the ndentnty of
the thmg being enjoyed, the same being a twelve (12 "} foot wnde exnstmg dnrt road easement
following the path shown on the plat prepared by Mr. Magnus as Defendam’s Exhibit
Number One (1).

The testimony of the Pﬂaihtiff, as well as the testimohy of Mr. Grahiam and Mr. Brown
establishes that they never asked anyone for permnssnon to use the dnrt road- from Flat Nose
Road back to Mr Dixon’s property. Mr. Brown testified that this was the way Mr. Dixon’s
property has aﬂways been accessed and he consndered it to be a Pubhc Road. Mr. Jack
Weatherford, who owned the property prior to its purchase‘by Mr. -Hill, testified that he h'adl
never talked with #nyon_e abom_thé road and stdted that he had vhe_v.er' met. Mr. Dixon, the

Plaintiff, until the day prior to the hearing. While Mr. Weathérford testified that he was not



aware of any road across this property, he also testified 'thaﬁ sinéé‘he mb*'v‘ed away in 1959, he
only came back one (1) or two (2) timés a year. While he testifiéd that he would hope that he
would notice if there was any activity taking place oh this tmct; ‘he did not affirmatively testify
that there was no road at the time the tract was purchased by Mr. Dixon or prior to his
purchase. |

The Deed from Mr.. Weatherford to Mr. Hiﬂ makes _refei'gnce'to the plat prepared B)y Mr.
Magnus, on which the exisﬁn'g dirt road is clearly s_hoWn.. This ﬁ)lat is referenced as a part of
the description in the land being conveyed to Mr. Hﬂl; the Dgfgn'd_ant’. M.nj. Hill testified that
he was not aware of this road prior to his purchase. He also téstiﬁed that he wasin(u)t é@are of
it being used by Mr. Dixon and had never seen him coming or gping. However, Mr. Graham
testified that the road had been there some forty (40) to fifty (50) yea.rs; ém’d also testified that
he had, in fact, seen Mr. Dixon using ihis road to access his property, and that. Mr. Dixon uses
the road on a rgguﬂar basis. Mr. Hill testified that after he purchaséd the property in 2014,
that he found Mr. Dixon on the property trying to -cut the céable;' He said that it was at that
time that Mr. Dixon askéd him for permission to use the road, and Mr. HiHE replied that he
would have to talk with his wife about his using the road, and when he di.d, she did not like the
ﬁdea, so Mr. Hill told Mr. Dixon that he cvould ndt use the roéd.; Mn;..DiJ(.on denied in his répﬂy
testimony that he ever asked for permlssnon to. use the road or- that he was: cumng the cable
Inasmuch as Mr. anon had been using this road for approxnmateﬂy twenty-snx (26) years, 1t is
more likely that if such a conver§atnon took place, that Mr. Dixon was trying. to ascertain
whether or not Mr. Hill was going to try and interrupt‘.his long'ﬁmé use of the road. Since '
Mr. Dixon had never asked anyone else for permission When he Began using the road, it is
unlikely that such conversation wbuld have been a true request for permission to use the road.

Here the evidence establishes that the road had been in ?existence since Mr. Dixon’s purchase




of his property, and rhar'this was the road he used in 6rdér- to ébtain ingreés to and egress
from his property. He testified that this is the o'nl'y‘vvay irr z‘md'o'rrt,: and he conSidered it to be
the access road for his property. This testimony is s'uppi)rt'ed.-by: -ﬂre testimony offered by Mr.
Graham and Mr. Brown. Both of them éonsidered this Zto- be th'e'vvay peoﬁﬁe would reach the
Dixon property, even wﬁren it was being lived on by Mr.'Sims and'Mr. Isaiah Mclver.. Clearly
Mr. Dixon had a substantial belief ‘that he had the right to use. this road based uporn the
totality of the circumstances surrounding his use. Further; the evidence establishes that Mr.
Dixen’s use of the road was open, notorious, contmuous and unmterrupted and thus, such
use is presumed to be adverse to the rights of the servient tenements. - I find that the Pﬁamtrﬁ'

has proved, by clear and convincing eviden_ce,_ the third prong to 'establish a prescriptive

easement, that being the use was either adverse or under the clarm of a right to use the same.
In this instance, I find that both have been estabhshed by the Plamrrff |

It is, therefore, the finding of the Court thaﬂ: Mr anon has proven bv clear and convmc.mg
evidence that he has a prescrrptnve easement for himself, his henrs and ’assngrns, in a width of
twelve (12') feet to use the road that is shown on the Magnus plat identified as Defendant’s
Exhibit Number One (1). The Defendant, Mr. Hill, is barred from undertakmg any action to
impede Mr. Dixon’s use of this road, and Mr. Hﬂl is further requnred te remove the gate and
any obstructions that may be currently in place with respect to this road and shall be barred
from creating any future obstructrons which would interfere with Mr Dnronvs ugé .of the
same. IT IS, THEREFORE, | | |

ORDERED: That the Plaintiff, Wayne Dixon, has an eas'gment‘by prescription for ingress
to and egress from his 2.38 tract for the benefit of himself, his h‘eirsiarnd assigns, that is twelve
(12') feet in width and is located where the existing dirt rpzrd is shown on the plat preparéd by'

Ryan Magnus and introduced as Defendant’s Exhibit Number One (1). The Defendant,




Grady W. Hill, is given fifteen (15) days in which to remove the gate and all impediments that
are located in and along this road, and is enjoined and restrained from constmctmg any
further gates or placing any obstructions or nmpednmems in or aiong thls road in an attempt
to prevent Mr. Dixon’s use of the same. The relief requested by Mr. Hill in his Counterclaim
is denied. These parties shall bear their own costs in connectlon with this matter and shall be
responsible, each for one-haﬂf (1/2) of the costs related to the Court Repomer S appeamnce
fee and each shaﬂﬂ be responsnble for one-half 172) of the fee and"costs charged by the Special
Referee in connectnon with this hearing. These fees and costs are to be pand wmthm thmty (30)

days of the same being pmvnded to the attorneys for the parties.

Darlington, South Carolina.
December 29, 2016. JOHN/M. MILLING! CTER
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