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- SUMMARY OF ARGUMENT

Reépondents’ initial brief wrongly charaéterizes the -issue before the Court as.
in\;.olving the enforcement of an arbitration provision. "(Resp. In. Br. 11, 36). Appellants
have not moved to compel arbitration. Instead, Appellants havé moved to enforce their
right to a nonjury trial and-to defend unit owner claims on 4n individual basis rather than
as a class action based on a w.ritten waiver in the Master Deed ("Waiver").' .

. Respondents e;xecuted the Waivér as part of real estate transactions with the
- assistance of counsel. Aftér filing suit, Respondents a;cknoivledged the \_/alidity of the
Waiver.but attempted to avoid-its effect by tryiﬁg to ame;nd .it out of the Master Deed.
But when attempting to amend aﬁer suing, Respondents failed to follow the requirements
of the Master Deed,-. making-the amendment ineffective. However, even. if the
| amendment had been effective, it caﬁnot be applied retroactively to unilaterally un-waive
a waivc_xi given ét the time Respondents accepted the Master Deed. Tile Amendment also.
cannot apply to a éomplaint.ﬁled some five months before the effectivg date of the
-Amendment. |

STANDARD OF REVIEW

.
- The issue before this Court is enforcement of ajury trial waiver and class action

" waiver.? _As- noted by:the supreme court in Wachovia Bank, th. Ass’n v. Blackburn, 407
S.C. 321, 755 S.E.2d 437 (2014), reh’g denied (Apr. 2, 2014), which also addressed the

enforceability of written jury trial waivers and other mode of trial issues, the question of

"t is unclear:why Respondents continue to object to dismissal of their class allegations
given that “in excess. of 80%” of the owners have assigned their claims to the
" Association. (Order of Dismissal as to Settling Defendants; R. p. 1). )

2 Appellants do. not and have not sought to enforce the arbitration provision in the Master
Deed.



- whether a party is entitled to a jury trial is a question of law. Id. at 328, 755 S.E.2d at

. 441 (quoting Verenes‘- v. Alvanos, 387 S.C. 11, 15, 690 S.E.2d 771, 772 (2010)). Thus,
the findings of the trial court are not entitled to. any deference.., Id: (citing Verenes, 387
.S.C. at 15, 690 S.E.2d at 772-73).

.. Respondents :cite to cases applying an abuse of"discretion standard and contend it
applies to mode of trial issues. (Resp. In. Br. 12). This is incorrect. -In King v. Shorter,
291 S.C. 501, 354 S.E.2d 402 (Ct. App. 1987), this Ceurt addressed whether a Piaintiff

- who did not request a jury trial within the time allowed by S.C. R. Civ. P. 38 may amend
his ,ﬁleeding at a later date: King, 291 S.C. at 502, 35'4 S:E.2d:at 403.:Therefore, the issue
was whether the pleading could be amended,.which rests.on an abuse of discretion
sfandard.

.- Satcher v. Satcher. does not set forth the applicable standard of review either. 351
S.C. 477, 570 S.E.2d 535-(Ct..App. 2002). (Resp: In. Br. 12). Like King, Satcher
involved an untimely request by a Plaintiff for a jury trial under S.C. R. Civ. P. 38 and 39
after: the c.omplaint' was filed, which this Court reviewed under an abused of discretion

‘étandard; Satcher, 351 S.C. at 490, 570 S.E.2d at 541—42. Satcher did not address the

" question of- whetherAa. party was entitled to a non-jury trial, only the timeliness of

Plaintiff’s request for a jury trial under Rules 38 and 39.

Therefore, King and Satcher do not set forth the proper :standard of review.
Instead, the Supreme Court’s recent decision in Blackburn sets forth the proper standard.
The. issue befor'e_ this- Court is whether the Appellants are entitled to a non-jury trial
without a class action pursuant to a written walver ThlS is substahtxally the same issue as

in.Blackburn. See Blackburn, 407 S.C. at 327,755 S.E. 2d at 440. Therefore the 1ssue is



a legal one and the findings of the trial court are not subject to any deference.
ARGUMENT
L Thé Waiver-Is Enforceable.

Respondents do- not contest that the scope of the Waiver covers$ the lawsuit at
issue. - Instead, Respondents contend that the Waiver is unenforceable because it was
incfuded in fhe Master - Deed by the’ developer when the condominium regime was
- created. (Resp. In. Br: 30-34). Nonetheless, Respondents knéwin'gly and voluntarily '
. agreed to the Waiver, along with all other terms in the Master Deed at the time; of closing.

South Carolina law reqﬁires such a provision concemin"g dispute resolution to be in the
. Master Deed. S.C. Code Ann. § 27-31-10 to -440, Horizor;tal Property Act.(“the Act”).
Respondents also attack the Waiver as unconscionable, but this argument also sho:uld be
rejected. |

~A. The Waiver is éonspicuous and unambiguous.

The ‘Wavier complies with the law, and the ftrial court erred by finding the

""" provision to be'ambiguous-and inconspicuous. (Order; R. -pp‘.‘ 49-50). The waiver is

. conspicuous because it is wfitten in bold-and all capitalized letters in a-section entitled
“Waiver of Jury Trial.” See, e.g, Blackburn, 407 S.C. at 333 n.8, 755 S:E.2d at 443 n.§
" (finding waiver set apart in bold.and capital letgefs to be conspicuous). Respondents cite
- no authority limiting or contradicting the Supreme Court’s recent decision in Blackburn.
.- The only-basis in the Order for finding the Waiver to be- ambiguous is that it is
“embedded under-an ‘Alternative Dispute Resolution’ Heading; they. reference jury trial
in its caption; and they are written in boilérplate: lélnguage undec.ipherable to an

‘unsophisticated party.” (Order; R. p. 50). As an initial matter, the Order is factually



incorrect by stating-that the Waiver says only “jury trial” in the caption.- The Waiver is

expressly captioned “D. Waiver of Jury -Trial” (Master Deed § XXXV(D); R. pp.

1162-1163) (emphasis in original). Further, the Waiver is set apart in a separate section, -

and plainly states in capital and bolded wording that “NEITHER CO-OWNER NOR
ANY ASSIGNEE, SUCCESSOR, HEIR OR LEGAL REPRESENTATIVE OF CO-
OWNER OR GRANTOR, SHALL SEEK A JURY TRIAL...” Id, R. p. 1163)

(emphasis inoriginal). The Waiver also unambiguously states that the Waiver includes

“WITHOUT LIMITATION WAIVER OF ANY TYPE OF CLASS ACTION.

SUIT.” ({d., R.p. 1163) (emphasis in original). -
| -Therefore, t_he Court should reverse the trial court’s conclusion that the waiver is
not -conspicuous.- . The wavic;,r is plain on its face and. should be enforced under
Blackburn.
B. = The Waiver was voluntal;y and knowing. -
Respondents incorrectly- rely on Magnolia N. Prop: Ownérs' Ass'n, Inc. wv.
Hefitage Cqmmunities; Inc., 397 S.C. 348, 725 S.E.2d 112 (Ct..App. 2012), for the

proposition that the “{Condominium Owners Association(, in its infancy, was controlled

. by the Dinerstein : Appellants, and thus, indepéndently had no way to ‘voluntarily’

© relinquish any rights.” . (Resp. Init. Br. 31). Magnolia -North is inapposite to the

circumstances of this case however.

»+-«.In the portion of -Magnolia North cited by Respondents, .the relevant. question

- before this Court was whether the statute of limitations began to run based on information
- known to the developer-controlled board of a property .owners’ association. Magnolia

North, 397 S.C. at 371-72, 725.8.E.2d at 125. Therefore, the issue turned on whether the

=



POA could be charged under the statute 'of limitations by actions_exclusively within the
. control of the d;:veloper-cc;ntrolle;d POA. The homeowners in Magnolia North had no
notice and no say as to_whether claims would be brouglit-during the period of developer
coﬁtrol, and so this Court found that the statute of limitations did not begin to run as a
matter of equity. Id. |
| The present situation is nc')t. analogous. Here, each unit-owrier received notice of
the-Waiver prior to purchasing their unit because it was included in the recorded Master-
Deed and. explained to each unit owner by a lawyer at clos};g. The terrns of the Master
- Deed were expressly incorporated into each unit owners purchase contract, and sighed by
*each unit owner. (Purchase Contract; R. p. 1102). Nonetheless, Respondents suggest
+that Appellants should have deposed each unit owner to ask.them if they had knowledge
of the Waiver.- (Resp. Init. Br. 32). Such an effort is not required under the law because
each .unit 6wner is charged:with knowledge of the contents of their contract and the
Master Deed as a matter of law, even if tﬁey nev.er read the Master Deed. See Regions |
Bank v. Schmauch, 354 SC 648, 66364, 582 S.E.2d 432, 440 (Ct. App. 2003) (citations
omitted) (“A person signing a document is responsible - for reading the _document and
making sure. of its contents.”); Blackburn, 407 .-S.C. at 333, 755 S.E.2d at 443
. *(Respondents: “cannot avoid the effects of the waivers by- arguing that they were unaware
that such provisions were included in the [contract]?). .Therefore, each unit owner, the
only members of the Association, had notice of the waiver-and without objection
knowingly .and voluntarily agreed to the Waiver when they purchased their .unfts by the

express language in the contracts they signed when being represented by counsel.?

-3 Moreover, Respondents brief does not address the fact that the Rule 30(b)(6) witness of
' 5



Further, adoption of Respondents’ argument would lead to a result contrary both
to public policy and to the requirements for a Mastér Deed found in the Act. ‘Section 37-
. 31-100 of the:Act requires.and permits developers to include “a full description of.the full
~ legal rights and obligations, both currently existing ;md which may occur, of the
. apartment owner, the co-owners, and the person establishing the regime.” Therefore, the
Act specifically contemplates that the developer of a horizontal property regime will set
forth the legal rights and. obligations of the parties, including .dispute resolution
'mechanisms, to ensure that the regime is administered in.a consistent ‘manner as to all
. OWNers.
-+ Indeed, any dispute resolution provisions arguably must be included in the Master
- Deed-in order to be enforceable under the Act. Under the. Doctrine of Merger, the
--subsequent deed becomes-the contract rather than the: purchase agreement.* Wilson v.
© Landstrom, 281 S.€. 260,.264, 315 S.E.2d 130, 132-33. (Ct.. App. 1984) (quoting
Charleston & Western Carolina Railway Co. v."Joyce, 231 S.C. 493,-504-05, 99 S.E.2d
'187,’]83‘ (1957)). In this case,.the Master Deed was.incorporated by reference into the
-deed for individual units provided to unit owners, -thereby superseding the purchase
agreements.” Therefore, aﬁy dispute resolution procedures must be included in the Master
Deed. See zd
Conseqﬁently,’ acceptance of Respondents’. argument would preclude a Master

Deed from containing alternative dispute resolution procedures or similar provisions that

- the Association and the named class representative both testified in their depositions that
‘both the'HOA and the unit owners are bound by the terms of the Master Deed at the time
+-of their purchase, which are enforced now by the homeowner-controlled board. (App.
Init. Br. 7). - S




in any way impacted the rights of the owners’ association or the property. owners —

-exactly the opposite of what the Act and common law requires. Such a rendering of the

V. Roberta 393 S.C. 332, 34243, 713 S.E.2d 278, 283 (201 I) (citing Umsun Ins. Co. v.

. -Schmidt, 339 S.C. 362 368, 529 S.E.2d 280, 283 (2000)) (“Courts w1[l reject a statutory-

- interpretation .that-would lead to a result so plainly absurd that it could not have been
intended by the Legislature or would aefeat the pla'in-"legislative-'intention.); Ross v.
Wdccamaw Corim. Hosp., 404 S.C. 56, 66, 744.S.E.2d 547, 551-(2013) (noting “strong
pyblic policy favoring élte'rn'ative dispute resolution”); Gissel v. Hart, 382 SC 235, 240-

. 41, 676 S.E.2d 320, 323 (2009) (arbitration favored).

Therefore, the Waiver was knowing and vpluntary as a matter of law, and should
be enforced.

C."  The Waiver Is Not Unconscionable.. . . -

The Order incorrectly states and the Respondents argue that “the deleted class
action and jury waivers attempt to disclaim the Dinerstein Defendants’. liability and
unconscionably restrict both-the: POA and its member-s_’ right to bring suit and receive a
- Jury trial.” (Order; R. p. 50)7- The Waiver does not contain aﬁy limitation on liability or
the right to bring a legal action. (Master Deed § XXXV(D); R. pb. 1162-1163). Insfead,
it.contains-only a mutual waiver of the right to a jury trial aﬁd class action lawsuit. ({d.).
Such waivers are routinely enforced by South C'ar.olina courts. See Blackburn, 407 S.C.
- at 333-34, 755.S.E.2d at 443—44; see also Muriithi v. Shuttle Exp., Inc., 7.12 F.3d 173,

-181 (4th Cir. 2013) (reversing the district court’s finding ﬁat the class action waiver was

unconscionable). Respondents? Initial Brief does not arglie to the contrary. .



* Further, even if the-Waiver did contain limitations on liability found elsewhere in
the Master Deed, these limitations a_re. not unconscionable. The Order wrongly compares
the warranty provisionis in the Master Deed to_those found in Smith v. D.R. Horton, Inc.,
403 S.C.-10, 742 S.E.2d 37 (Ct. App. 2013), wh'g denied (May 23, 2013), in finding the
Warfanty provisions unconscionable. (Order; R. p. ‘4_8-49). The warranty. provisions in
this case are 'wholly distinguishable from the warranty provisions in Smi'th.

In Smith, the Awarranty provisions contained a.‘“Limitation on Liability” section
- that provided I-_I.orton, the contractor, “could not be“ liable for»rﬁonetary damégés of any
kind.” Smith, 403 S.C at 1 5, 742 S.E.éd at 40. Moreover, the limitations on liability
- were' not mutual, permitting Horton to seek monetary damages while simultaneously
denying the homeowner the same righi. Id. In this case, waever, the Master Deed
- nowhere contains-any such limitation as to the recovery of @onetary damages, and the
.. dispute resolution provi;ions:ar'e mutual. (See Master Deed -§ XXXV(D); R. pp- 1162-
1163). |
‘Respondents also cite to Simpson v. MSA- of Myrtlé Beach, Inc., 373 S C: 14, 644
S.E.2d 663 (2007) in support .of their claim that the warranty provisions in: the Master
..-Deed are unconscionable. . (Resp. In. Br. 38).. Tt too does not support Respondents'
¥ .argixmeﬁt; Simpson involved a consumer contract for the purchase of.an.automobile
- containing. an arbitration clause. Simpson, 373 S.C. at '1-9, 644 S.E.2d at-665. Our
Supreme’ Court found the arbitration provision unc0nscionable~primari1y: because it was’
one-sided, permitting the . dealer to proceed in court while the consumer’ could not.
Simpson, 373 S.C..at 32, 644 S.E.2d at 672. That is not the caseé here, wh‘tere'. the Waiver

" is mutual, requiring both. Appellants and Respondents to resolve-disputes by bench trial if



arbitration is-not'used. (See Master Deed § XXXV(D); R..pp. 1162-1163).

Further, to the extent rele;/ant to this Court's a-nalys'is, the Master Deed is not an
adh@fsigg};cdntract in the same manner as a consumer contractto purchase an automobile,
*--as Respondents argue.’ The trial éourt did not rule that the Master Deed is an adhesion
contract in this case. The Master Degd exists as a matter of'statﬁte, and is required to set
forth the legal obligations and rights applicable .to all parties with an interest in the

. regime. -S.C. Code Ann.-§ 27-31-100. It is- negotiated for in terms of the purchase
- agreements and unit deeds, which varied in terms.of price,-unit type, prepayment of
regime. fees, available - amenities and interior characteristic_:s--of- each unit, and other
" variables applicable to purchases of real estate. (Purchase Agreemeqt; R. p. 1102). N
‘Plainly,.the purchase agreements are not adhesion contracts, tp the extent relevant here.

Finally, even if the-warranty provisions were unconscionable, the' Waiver should
--be severed and‘enforced.- The Master Deed contains-a severability provision,.indicating
| the intent of the Parties. Beach Co. v. Twil]man, Ltd., 351 S.C. 56, 64, 566 S.E.Zd 863,
- 867 (Ct. App. 2002) (quoting Columbia Arcﬁitectural -Group,. Inc: v.: Barker, 274 S.C.
639, 641, 266 S.E:2d:.428,: 429 (1980)) (“The eritirety. or severability ‘of a contract .
- depends primarily upon the.intent of the parties rather. than upon the divisibility of the
subject.”). |

As noted in Smith, the unconscionable portion of a contract should be severed and
the remainder of the contract. enforced except where “.illégality_. pervadf;s the agreement

such that only a- disintegrated fragment would remain. after hacking. away the

Aof note, this Court did not find that the contract in Smith, which Respondents dllege was
similar to the contract in the present case, was an adhesion contract. See generally

Smith., 403 S.C. 10, 742 S.E.2d 37.
' 9



unenforceable parts” such that “the judicial effort begins to look more like rewriting the
contract than fulfilling the intent.of the parties.” Smith, 403 S.C. at 17,742 SE.2d at 4i
' .'(quoting.Booke,r’ v. Robert Half Int'l Inc., 413 F;-3ld 77, 84-85(D.C.Cir:2005)): = ;Su‘cn is
not the case here. The Waivef is entirely distinct from the .alleéedly unconscionable
.. warranty provisions,: found in separate sections of. the Master Deed." (Coripare Master
Deed § XXXV(D); R. p. 1162 with id. at § 4; R. p. 1163). Severing and enforcing the
- Waiver would in no way leave the Master Deed 'so that-only a “.disintegrated fragment
. rémains.” Smifh, 403.S.C. at 17,742 S.E.2d at 4]. The.Waiver'is.a stand alone provision
in the contract wholly: unrelated to-the allegedly unconscionable warranty provisions.
~Therefore, the. Waiver is not unconscionable -and- neither dre. any other provisions
- of thé Master Deed.. To the extent there are any inconscionable provisijons outside of the
- :‘Waiverin the Master Deed, .then the Waiver should be severed and enforced. Reversal of
the Order is necessary.
~IL - "The-Amendme'nt to the Master Deed Was Not Efféctive As to Appei]ants
Respondents do not contest that they failed to follow the procedures: requlred to
: effectxvely ‘amend the ‘Master Deed when attempting. to .add" the Second Amendment to
the Master Deed (“Amendment™), which purported to .delete the Waiver. (App. In. Br’ '
16-17; Resp. In. Br. 49). ‘Instead, Respondents argue that Appellants’ lack sta.ndmg to
challenge the Amendment and did not preserve the issue for. appeal. Both" arguments are
wrong.

. A. ' -The Nonprofit Act does not preclude ‘Appellants from challenging the .
effectiveness of the Second Amendment.

Section X114y of the Master Deed requlres that mortgage holders of units

approve the Amendment. Respondents do not contest that such permxssmn is requlred or
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that they .feiled to obt_ain it. Instead, Resnondents contend' that AppelIants are barred
from challenging the effectiveness of the Amendment under South Carolina’s Nonprofit
COrpotation Act (*Nonprofit Act”), S¢C..Code. Ann. 33-31-101 et seq. (Resp. In. Br. 175.
Re'spondents argue that' Appellants’ challenge to the Amendment is -an: Iul_tra vires
- challenge to.a cdrporette -act _by the Association -pursuant: to ‘Section 33-3'1-1.04 of the
- South Carolina Code, which only applies to corporate acts. (Id). However, amending
. the Master Deed is not a corporate act, and arguments otherwise ignore the nature and
terms of the Master Deed, which does not require or permit the: Association to act in any
way to amend the Master Deed. |
. The Master. Deed is not a corporate record or document of. the*Association. In
sections XII. and XXVII, .the Master Deed contains e€xpress’ provisions. outlining the
- rfequirements for amending it. (Master Deed; R. pp.-1138 and 1155). Importantly, hone
- of these provisions reqnire any act by the Association in'.-order to amend the Master Deed.
The only parties required or a'llowed to act by any of these sectionS'are ‘the Grantor, the
-unit owners and the mortgage holders. Therefore, amending the Master Deed is not a
- corporate ‘act of the Association and the Nonproﬁt Act.do€s not apply.

B. The Horlzontal Property Act does -not" preclude ‘Appellants from
challenging the effectiveness of the Second Amendment

. Respondents also argue that Appellants “lack standmg” to challenge the Second

- Amendment under the Horizontal Property Act. (ReSp In Br 38) Respondents do not

cite any prov1510ns of-the Act to this effect, however. (Id) Instead Respondents cite
Reyham V. Slone Creek Cove Condo. Il Horizontal Prop Regzme 329 S C 206, 494
~ S:E.2d 465 (Ct. App. 1997), which only addressed whether a dev'eloperacan unilaterally

divest ownership of common elements from the homeowner’s association. That issue has
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no bearing on the case at hand. .
-Further, the question of “standing” is not at issue in this case. Standing involves
hether a party has a “personal stake in the subject matter of the lawsuit.” Sea Pines

Ass'n for Prot. of Wildlife, Inc. v. S. Carolina Dep't of Natural Res., 345°S.C: 594, 600,‘

- 550 S.E.2d 287, 291 (2601). Appellants have asserted no counterclaims in this matter

and seek only.to defend themselves against the untrue allegations of-l_{esoondents. They
plainly have standing to do so. |

.-Moreover,. it is beyond reasonable disagreement. that - Appellants -maintain an
interest in the Master Deed .with regard to dispute resolution provisions. Indeed,

Appellants .are . expressly named in the Waiver and derive valuable rights from the

. . enforcement of the Waiver. (Master Deed XXXV(D), R. pp. 1162-1163). The Waiver

states that:it applies to any lltlgatlon “arising from .or based upon.. the dealings or

: .relatxonshlp between or among the grantor, its agents, ‘contractors, subcontractors

~+ architects, engineers and the_co-owners of the Association.” (/d.).- As‘such, any effort to

~".change these rights requires both notice of the change, which the-Respondents-failed to

provide, and the ability to object to the change.

Therefore, despite Respondents’ unsupported as‘Sertion\'Appellants are permitted

. .to challenge.changes.to thé:dispute resolution procedures in the Master Deed mc]udmg

the Walver
~C. - The Amendment was not reasonable as to Appellants

As set forth above, the provisions of the Master Deed are not unconscnonable and

.the question of construction deficiencies remains to be detennined — the question before

~-. this Court is the mode of trial to be used to determine whether those deficiencies exist.
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Pursuant to the Horizontal Property Act, the Master Deed .contains. the dispute resolution
" procedures to be used to resolve Respondents construction defect claim: a bench trjal

without a class action. At no time have Appellants argued a trial is unwarranted. . As such,

©.'it is unreasonable to allow Respondents to unilaterally delete: this provision from the

" Master Deed after they accepted their deeds and the. lawsuit was. filed.. It also is

| unreasonable to allow Respondents to unilaterally: delete-the warranty provisions from the

- Master Deed- after accepting the benefits of the express warranties prior to their expiration.
. Therefore, the Amendment should not be permitted to be enforced as to Appellants.

- D. " The Issue Of Whether Appellants Can: Challenge The-- Second
: Amendment Is Preserved For Appellate Revrew

-In.its mmal brief, Respondent makes the followmg 1naccurate statement “The
. first time Appellants attempted to challenge the vahdlty of the Second Amendment was
in its Mot1on to Recons1der - aﬁer the Circuit Court ruled that the i1ssue was precluded
- (Resp: In. Br. 15). This.is not true. The issue was expressly addressed at among other
places, the hearlng below, in- which counsel for Appellants stated « the opposmon
~ . 'spent some time talking: about whether we have the rlght to challenge the amendment or
‘not. At. thls point, we’re not challenging the amendment as it mlght apply prospectlvely
- to.other people We’re simply challenging it as it apphes to our chent ” (T ranscnpt R.
..p. 1294) Moreover, the issue was directly subm1tted for the trlal coutt’s con51deratlon in
the Appellants’ Proposed Order requested by the trlal court. (Proposed Order 1] 30(c) and
(d), R. p. 28).
- Therefore; the issue is preserved for rev1ew and the Amendment should be found
. to be mapphcable to Appellants because the Amendment was not made in accordance

v -

- with procedures for amending the Master Deed and because 1t was not reasonable.

13



Accordingly, the Order must be reversed. SR ‘ y

TIL . .Even If The Amendment Was Effective, The Amendment To The Master
Deed Can Not Apply Retroactively. ' ~

N T
Fre Loz

.Respondents-argue that {hey un-waived their right to a jury trial and to proceed as

-a class action by.amending the Master Deed (“Amendment™) after they filed their

Complaint-and after-Defendants denied their request td pjrocéed b)} jﬁry .a1"1-d as a class
action.” *.This argument -is wholly unsupported by 1;1‘“-/, };gic, or féirness..

" Respondents ciféA no authority from Séuth Ca.rolix.la.-to suI.)po.rt its incorrect
" argument that they. can un-waive its waiver of théright to éjury trial and class action
. after the deed has been .a(;cepted and litigation has been'ﬁled. 'Flt.trther, none of the ﬁon—

binding cases cited'by either party permit an Amendment to the. Master. Deed to apply

-+ . retroactively to undo. actions already taken in the past,-as Respondents urge here. (Resp. .

In. Br. 26).

For e.xe'lmple, in Apple II Condo. Ass'n v. Worth Bank & Trust Co. »659 N:E.2d 93
(1. App. Ct.-1995), the améndment at issue only applied to future leases entered into by
condominium 'owners, and the amendment therefore was.prospective in nature. See id. at
95—96. The- amendrent .did not apply to leases previously executed,” as:-Respondents

suggest. See id. Similarly,.in Queens Grant II Horizontal Prop. Regime v. Greenwoods

{

Devi'lCOrp.,' 368 S.C. 342,.365, 628 S.E.2d 902,°915 (S.C. Ct. -App. 2006), the court - -
)

permitted an amendment to a-restrictive covenant requiring that unit ownérs be assessed

-3 Respondents-complain that Appellants did not address the First Amendment to the
- Master-Deed in its initial.brief.- (Resp. In. Br. 26). That is-because the First Amendment
deals with amendments to the--Master Deed to conform to lending requirements for
certain federal programs, and does not address any issue on appeal.  Respondents contend
- that “Appellants also.fail to offer why the First Amendment would apply retroactively,
‘but the Second Amendment allegedly would not.” (Resp. .In: Br. 26). ~However, the
 retroactivity of the First Amendment was not before the trial court.
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an increased maintenance fee prospectively. See id. at.370-71, 628 -S.E.2d at 918. The
court did not allow the increased maintenance fee to be 1mposed retroactlvely to prior
'owners or years. L1kew1$e in Crest Builders, Inc. v. Wzllow Falls Imp Ass n, 393 N.E.2d
107 (1. . App. Ct. 1979), the court pemntted a prospectlve amendment to the
- condominium association’s declafation to curtail future advemsmg by the developer See
id. at 109-10. Again, past advertising was not affected ) ; |
Respondents cast the holding in Franiz v. Piccadilly Plaoef.C;orzrio..nss;rt Inc., 597
S.E.2d 354 (Ga. 2004) as permitting retroactive apphcatron of an amendment to a
condominium declaration. (Resp. In. Br 27). However in Franlz the court enforced an
.-amendment to a "condominium  association’s declaratton because a Georgla statute,
0. C G.A. § 44-3-76, specrf ically allowed the condommrum assocratron to amend the
declaration after it obtamed a final Judgment agamst a unlt owner See Frantz 597
“S.E.2d at 357 This section is neither applicable here or relevant to these arguments
None of the cases cited by Respondents support the posmon they proffer

Slmllarly, the othiet- cases - cited by Respondents and the trial court fall to address
" declarations or master deeds and have no appllcatron to the 1nstant case. ;S'ee 'Wayburn v.

szth 270 S.C.:38, 42, 239 -S:E.2d 890, 892 (1977) (no drscussron of amendments to
‘condominium declarations or master deed); Easterby—T hackston Inc V. Chrysler Corp ,

- 477 F. Supp. 954, 956 (D.S.C. 1979) (same); Fort Sumter Tours Inc v. Babbztt 66 F.3d
1324, 133132 (4th Cir. 1995) (same). ‘ '
o Respondents also argue that all parties were “on notrce” that an- amendment to the
- Master Deed may apply retroactively. (Resp In Br. 29) Even 1f notlce of the

L .
¢ L

-8 Respondents did not provide Appellant any notice of the proposed amendment.-
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* . amendment somehow would change the analysis; Respondents cite no South Carolina
"~ law supporting the alleged rule that knowledge of a provision for amendment effectively
-'constitutes notice .of retroactive application of an amendment. Neither the: Amendment
nor the Mastér Deed itself contain vanyv provisions permitting retroactive application. This
- Court should therefore disregard Respondehts’ unsupported,:conclusory. argumerit.
: Respondent's'laek any authority to support a flnding that the .Master.Deed could be
amended to delete the Waiver retroactively, withour consent and wlthout.any. limitation
as to reasonableness, after the.deeds were accepted and this litigatien was filed. The-
.Order must be reversed.
IV ‘Appellants’ Other Procedural Arghments Are-Without Merit..
Appellants also attempt to evade compliance with the Waiver by advancing two
other procedllral arguments. Neither avoids the effect of the binding waiver.-

LA Appellants raised the issues regarding mode. of- trial-in their initial
answer. :

o Responderltsimisstate- the eonelusion of the Order ;fheh the&. .claim- th-at the Order

- “nowhere includes a ruling that ‘a motion for non—Jury trlal must be ﬁled before the initial
pleading.” (Resp In..Br.. 23) The Order specrﬁcally states “Defendant’s obl1gat10n to
- file either a. Motlon to Dismiss pursuant to Rule 12(b) SCRCP ora Motlon to Strike
pursuant to ‘Rule 12(t) SCRCP, prior to answermg Plamt1ffs Complamt/Amended
Complamt was the ‘ﬁrst opportunity’ to raise these issues. » (Order R p 4]) The Order
further states in the Conclusion that the motion was demed because inter alza Appellants
“falled to timely challenge the mode of trial at therr first opportumty prror to submrttmg
an answer. (by way of a Rule 12(b) or Rule 39 motion or otherw15e) ? (Order R. p. 41).

Thérefore, the-trial court:held- that Appellants were required to file a motion regarding the

. 16



. Waiver prior to .submitting an .answer, which is- error for- the reasons .set. forth in
Appellants’ initial brief at pages 8—11.

"Respondents offer na legal support for the proposition that a mode of trial issue
: must be raised by motion prior to, and instead of, being rdised in the responsive pleading,
' .-..which put Respondents on notice that Appellants were contesting their right to a jury trial
- andclass action. Langston v. Niles, 265 S.C. 445, 455, 219 S:E:2d 829, 833 (1975) (“The
purpose of pleadings. is to. place the adversary. on notice as to what the issues are.”).
Respondents unden'iably were on notice of Appellants’ position because they attempted -
to amend the Waiver out of the Master Deed only after receiving Appellant DDC
- Construction’s Answer to the .initial Complaint.. (March 7; 2013 Answer of DDC
Construetion, Inc. ‘ﬂ~ 15; R.'p. 72; June 5, 2013 Second Amendment to Master Deed; R. p.
1261). '

- Respondents -also misstate the Record ‘by stating Appe’lIants.‘ did' not “challenge

- i Respondents right to a jury:trial and right to brmg a class actlon at the ﬁrst opportumty in

“their March 2013 :Answer or in the multiple Answers they subsequently ﬁled in J uly and

.. August 2013.” (Resp..In. Bi. 22). The only Appellant that was party to the 1mt1al 2012

Complaint in thlS action was DDC Construct1on Inc. Inits March 2013 Answer DDC
- Construction stated the following with regard to the class action allegatlons “Defendant

- denies-the allegatlons in-Paragraphs 28 through 37 and opposes the certlﬁcatlon of a class

.- 1in th1s matter.” (March 7, 2013 -Answer of DDC Constructlon Inc ‘l[ 15; R p 72) The

Answer also denies the WHEREFORE paragraph of the Complalnt whlch is the only
. place the Plaintiff requests a Jury tr1a1 (Id. §27; R. p. 74) Further the Answer asserts

waiver as an affirmative defense. (Zd. 932;R. p. 75)
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It should also-be noted that Respondents continued to add parties to the case until

‘August 7, 2014, more than four months after Appellants filed their motion seeking a non-

Jury trial without a class action. The last Appellant to be added to this case, Highway - -~

One Construction, was not add;d until February 19, 201.4'1. ' (Se’c'ona.Amended Complaint;
. .R. p.; 304). Appellants filed their motion demanding .a non-jury ‘trial without a class
- "action less-than thirty days later, on March 24, 2014. (Motion; R. p.-900). Moreover, in
its initial Answer ﬁ]éd on March 21, 20i 4, Highway One Construction denied the request
" for.a class action and jury trial, and included ‘a specific-statement that Respondents
© waived their right to a jury trial and class action. (March 21, 2014 Answer of Highway
. One Construction, 4 21,51; R. pp. 489 and 4?5). All other Appeliants included similar -
-~language denying Respondents right to a class action-and Jury trial in their response to the
.-, ~Second: Amended Complaint as well. (Answers of Appellants; R. pp. 325-575).
e Ther’eforé, these mode of trial issues were' raised at the first opportunity-— in the
'initial responsive pleading by the first Appellant adde_d to the case and in each pleading
thereafter. (Answers of Abpellants; R. pp. 71, 98:303,.325-575). Despite being on notice
" that Appellants were,contesting their right to a jury trial and a class action, Respondents
" took absolutely no; action to address the issue wiih the (iourt or with. Appellants, instead
'électing to. surreptitiously.attempt to amend the Master Deed with no notice to Appellants
éithef before or after the. attempted amendment was recorded. The. wavier issue was
timely raised, and the Order should be reversed.
"B. - ‘Appellants did not waive their right to enforce the /VVaiver.
In a single paragraph, Respondents argue that Appellaﬁts waived their right to a

non-jury trial without a class action by not seeking arbitration.'.(Resp. In: Br. 36). This
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* - argument is wholly without merit. The Waiver is set apart as a.distinct section of the
Master Deed, separate.and apart from the arbitration provision located under the general
heading “Alternative Dispute Resolution.” (Master Deed-'XXXV;’ R.p. 1159). Plainly,
the Waiver, set out. as part D"under the ADR section, is meant to be separate - from the

. arbitration provision, set out as part B under the ’ADR section. Indeed, waiver of a jury

- trial would be redundant and unnecessary to a’requirement to- arbitrate. Thus, it was

clearly intended that either arbitration or a non-jury .trial could bé sought. -Appellants
therefore did not give up their right to assert the Waiver by etecting not to arbitrate. An
 arbitration and- a bench trial are separate venues and separate considerations available
~under. the Master Deed. - Appellants elected not to utilize- the arbitration provision as

Respondents commenced this action in court.

- C...- .The-alleged failure to provide a copy of the Motion: to' Reconsider to
the trial judge has no bearing on this appeal

- Respondents’ also argue that the trial court correctly demed the Motlon to
* Reconsider on the .basis that Appellants did not prov1de ia copy of the motion to
‘reconsidet to.the trial court. In Cleveland dege Homeowners As.s n, Inc. v. State Farm
Fire & Cds. Co., Op. No. 2006- UP-295, 2006 WL 7286092 at *1 (S.C. Ct App Filed
June 26, 2006) (unpublished opinion), cited by Respondents in support of thls argument
-thlS Court ruled that the movant who failed to comply w1th the Rule 59. requtrements to
provxde a copy of the. motion to-the trial court Judge was “not prej udlced” because the .
- trial court nevertheless ruled on the merits of the motion. Id at *1. In other words, the
procedural defect with. the Rule 59 motion had no bearmg on the appeal Similarly, in
“Gallagher v. Evert, 353 S.C. 59, 577 S.E.2d 217 (Ct. _App._ 2002), c1ted by Respondents,

and in-Coon v. Coon, 356'S.C. 342, 588 S.E.2d 624 (Ct. App. 2003) affd as modified,
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.364-S.C. 563, 614.S.E.2d'6]6-(2005), this Court found- that the failuré to comply with
Rule 59’s requirement to provide the tri;'il court judge 2.1 copy of the motion to reconsider
had no bearing on the appeal. Gallagher, 353 S.C. at 63-64, 577 S.E.2d at 219; Coon,
356 S.C. at 346, 588 S.E.2d at 626. -

‘In this case, like in Cléveland Ridge, the .tfial court. addressed the merits of the
- motion to reconsider. (Order; R. p- 51). Therefore, even to the. extent that the trial .
court’s order denying the motion to reconsider is factually accurate’ with regard to
.- whether a copy was prdvided to the trial court judge, it has absolutely no bearing on this
abpeal.

" ‘Respondents’ argument, like their other arguments in this case, is ‘incorrect and

~ - superfluous to.the question of whether Respondents can. get away with un-waiving their

+ waiver of a right to trial by-jury and class action without notice to the Appellants, without

followfng the requirements'to amend the Master Deed, and after they filed their

~ Complaint and their Amended Complaint. This Court should not permit it, and the-

* Order should be reversed.

CONCLUSION

to

Based on the foregoing and the reasons set forth in Appellants’ initial brief, the
- Order should be reversed, the case transferred to the non-jury dbcket, and the class action

allegations stricken.

<signature block next page>
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— Columbia Condos, Inc.; Columbia Condos, LP; DMC
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Inc.; Coronado Stucco, LP; Cross Plains Custom Tile, Inc.;
Lowry Construction & Framing Inc.; LTB Construction, Inc.;
Martin Morales Jr. Painting & Drywall, LLC; Metal
Construction Materials, Inc.; Wyman Acoustics LLC; and ‘
Highway One Construction, Inc. are.................ocvounn...... Appellants.

PROOF OF SERVICE -

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins
Riley & Scarborough LLP, attorneys for Appellants, do hereby certify that I have
served all counsel in this action with a copy of the document(s) hereinbelow specified
by mailing a copy of the same, as indicated below to the following address(es):

Document(s): Appellants' Final Reply Brief
Counsel Served:

Justin O’Toole Lucey, Esquire
Stephanie D. Drawdy, Esquire
Justin O’Toole Lucey, P.A.
415 Mill Street

Mount Pleasant, SC 29464

Attorneys for Respondents
Karl Brehmer, Esquire

P. O. Box 7966
Columbia, SC 29202
(803) 771-6600

Attorney for Appellant Bailey Electric Company, LLC



October 19, 2015

James K. Cluverius, Jr., Esquire
Rogers, Townsend & Thomas, PC
401 North Main Street
Greenville, SC 29601

P

Attorney for Appellant C&B Utilities, LP

Sterling Graydon Davies, Esquire
Jason Alan Pittman, Esquire
McAngus Goudelock & Courie, LLC
P. O. Box 12519

Columbia, SC 29211

(803) 227-2235

Attorneys for Century Fire Protection, LLC

Mark Steven Barrow, Esquire
Sweeny Wingate & Barrow . -
P.O. Box 12129

Columbia, SC 29211

Attorney for Cherokee Inc.

Mark Steven Barrow, Esquire
Christy E. Mahon, Esquire
Sweeny Wingate & Barrow
P.O. Box 12129

Columbia, SC 29211

Attorneys for Coronado Stucco, LP
Paul David Greene, Esquire

Robert Batten Farrar, Esquire
Gallivan, White & Boyd P.A.

- 55 Beattie Place, Suite 1200

Greenville SC 29601
Attorneys for Appellant Cross Plains Custom Tile, Inc.
" e :

isa S. Shumpert



