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Rule 8, SCRCP .......cccouueeee.

S.C. Code Ann. § 56-5-6160

STATUTES
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STATEMENT OF ISSUES ON APPEAL

L. DID THE TRIAL COURT ERR IN REFUSING TO CHARGE THE JURY ON THE
LAW OF EXCESSIVE SPEED?

II. DID THE TRIAL COURT ERR IN REFUSING TO CHARGE THE JURY ON THE
LAW OF COMPARATIVE NEGLIGENCE? ’

II1. DID THE TRIAL COURT ERR IN EXCLUDING EVIDENCE OF RESPONDENT
DRIVER’S EXTENSIVE HISTORY OF SPEEDING AND RECKLESS DRIVING?



STATEMENT OF THE CASE

.On October 21, 2010, Respondent Eric D. Powell filed a Summons and Complaint against
Appellant, Reginald Todd Young, seeking damages arising out of a motor vehicle accident that
occurred on August 3, 2009. On December 29, 2010, Appellant filed an Answer and Counterclaim
and Third-Party Summons and Complaint alleging negligence, gross negligence, and damages
against Respondent Eric D. Powell and Respondent United Parcel Service (hereinafter “UPS”).
Appellant alleged that “as a result of said collision, Young suffered great bodily injury, which
caused Young, and will cause Young in the future, to incur medical expenses, to suffer tremendous
pain and suffering, permanent injury and to lose time from work and lost wages, in addition to
property damage.” (R. p. 24). On January 7, 2011, Respondents filed a Reply to Counterclaim and
vAnswer vto the Third-Party Complaint. Respondent Powell’s claims against Appellant were
resolved prior to trial, and the parties were realigned with Appellant Young as the Plaintiff and
Respondents Powell and UPS as the Defendants.

The case was tried before a jury in Richland County in April 2015 and resulted in a mistrial
due to a hung jury. Following the mistrial, Appellant filed an Amended Third-Party Complaiﬁt,
reasserting his original allegations and adding new causes of action for negligent hiring and
negligent entrustment against Respondent UPS. Respondents filed an Answer to the Amended
Third-Party Complaint, denying the allegations set forth in the Amended Complaint and asserting
defenses.

The case was tried a second time in January 2016 before the Honorable Tanya A. Gee. The
jury returned a verdict for Respondents Powell and UPS on January 13, 2016. (R. p. 109).

Appellant filed a Notice of Appeal on February 5, 2016.



STATEMENT OF THE FACTS

On August 3, 2009, Respondent Eric Powell was operating a UPS package vehicle,
traveling south on Congaree Road in Richland County, on his regular delivery route. (R. p. 84).
Reginald Todd Young (“Appellant”) was traveling the opposite direction on Congaree Road in a
white BMW. The vehicles collided when Appellant Young drifted and crossed over the center line
into Respondent Powell’s lane of travel. (R. p. 85, line 16 — R. p. 86, line 1). As a result of the
collision, both parties suffered physical injuries.

Prior to the trial in January 2016, Respondents filed Motions in Limine to exclude the
following evidence: 1) testimony or other evidence regarding Respondent Powell’s prior
convictions and/or citations for traffic offenses; 2) photographs of the damaged speedometer from
the UPS truck; 3) the accident report; and 4) any testimony or evidence regarding the speed of the
UPS vehicle.

The trial judge granted the Motion in Limine with regard to Respondent Powell’s prior
convictions for traffic offenses pursuant to S.C. Code Ann. § 56-5-6160. (R. p. 34, line 25 - R. p.
35, line 6). The trial judge allowed the photograph of the broken speedometer to be admitted for

“ the limited purpose of showing the interior condition of the UPS package vehicle after the accident.
(R. p. 33, lines 9—12). The trial judge also excluded the accideﬁt report pursuant to S.C. Code Ann.
§§ 56-5-1270 ahd 56-5-1290. (R. p. 31, lines 14—16). Finally, the trial judge denied Respondents’
Motion in Limine to exclude evidence of speed and ruled that evidence of speed coﬁld be necessary
to prove why the UPS vehicle crossed the center line. (R. p. 32, lines 20-25).

In his opening stétement, Appellant’s counsel provided the following summary of the issue

to be addressed by the jury: “And the question that you are going to have to — this is what you are



going to determine, where did the accident happen. Did it happen in this lane or did it happen in
that lane.” (R. p. 43, lines 15-18). Appellant’s counsel also explained:

Now, so Mr. Young is going to testify and Mr. Brown is going to testify and they are going

to testify the UPS truck crossed the center line came over in his lane. This gentleman I'm

sure he is going to testify opposite. He is going to say that Mr. Young came over in his

lane. ,

(R. p. 44, lines 3-8). Respondents’ counsel re-emphasized the issue for the jury in his opening
st_atement:

Mr. George mentioned to you exactly the issue in this case. He told you and [ wrote it down

and I want to re-emphasis [sic] it to you. The decision that you will make in this case before

you ever determine if there is injury that has to be paid by a defendant in this case is where

did the accident occur. That’s the issue. It doesn’t have anything to do with how fast these

vehicles were going or not going. It is where the accident occurred. Because you will hear

that both drivers in this case claim that the other vehicle crossed the center line.
(R. p. 45, lines 5-15).

Marshall Brown, Appellant’s nephew, was traveling in his vehicle some distance behind
Appellant’s vehicle when the accident occurred. (R. p. 46, lines 11-16). On direct examination,
Mr. Brown testified that the UPS vehicle was speeding and that he saw the UPS vehicle’s tires’
leave the roadway. (R. p. 48). On direct examination, Mr. Brown also testified that he saw the
collision occur. (R. p. 49a). However, when questioned by Respondents’ counsel on cross-
examination, Mr. Brown admitted that he did not see the accident occur. (R. p. 50, lines 13-23).

On direct examination by his attorney, Appellant Young testified that Respondent Powell
was speeding, that Respondent Powell’s passenger side tires went off the roadway, and that
Respondent overcorrected his vehicle into Appellant’s lane, causing the collision. (R. p. 54, line

7-R. p. 56, line 14; R. p. 62, line 9-R. p. 63, line 18; R. p. 64, lines 1-14; R. p. 65, line 16-R. p.

66, line 11).



At the close of Appellant’s case-in-chief, Respondents moved to strike or for a directed
verdict on Appellant’s causes of action for néglige_nt hiring and negligent entrustment on the basis
that no evidence was presented to support those causes of action. (R. p. 67, line 9-R. p. 69, line
7). The trial judge granted Respondents’ motion. (R. p. 69, lines 10-15). '

Respondents first called Charles Monroé Coats, formerly of the Multi-dis‘cipiinary
| Accident Invgstigative Team (“MAIT”), who wés part of the team investigat_iﬁg and reconstructing
the collision at issue in this case, as an expert witness. Mr. Coats testiﬁed‘that Appell.ant’s white
BMW cfossed into the oncoming lane of the UPS vehicle. (R. p. 75, lines 19—24). He also reviewgd
photos of the accident scene and identified skid marks and gouge marks from the UPS vehicle in |
the UPS lane of travel. (R. p. 71, line 15-R. p. 74, line 11; R. p. 136).

Respondent Powell was also called as a witne'ss and testified as to his recollection of the
accident. Powell testified that Appellant’é yehicle 'drinfted into his lane, and he initially thought
Appellant would pull his V;:hicle; back into his own lane. (R. p. 85, lines 13—23). Respondent
' PoWell testified that wﬁen h¢ realized that Appellant was nét goin'g to correct and return to his lane
of travel, he slammed on his brakes and wenf off to the side in an attempt to misé Appellant’s
| vehicle. (R. p. 85, lines 23-25). Respondent Powell testified that Appellaﬁt’s Vehicle hit the UPS

) vehicle in the front center. (R. p. 85, line 13—1%. p. 86, line 1). Respondent Powell also reviewed
photos from the accident scene and identified the pre-impact skid mark; from the UPS vehicle, in
the UPS lane of travel. (R. p. 87, line 18—R. p. 91, line 4; R. pp. 132-136).

PhotographsA of the accident scene were entered into evidence that showed gouge marks

from the UPS vehicle’s rear tires apd the final resting position of both the BMW and the UPS

package vehicle. (R. p. 132; R. pp. 136-137; R. pp. 142-144).



Prior to jury instructions, Appellant argued for a comparative negligence charge. (R. pp.
102-106). Respondents argued that the proximate cause of the accident and the issue to be decided
by the jury was which vehicle crossed over the center line. (R. p. 103, lines 11-23). The trial judge
ruled that she would not charge comparative negligence and explained:

I am not going to charge comparative negligence. I find if the defendant chooses not to

assert an affirmative defense and here that is exactly what is happening it’s not appropriate

" for me to charge that affirmative defense to the jury. Further, I find that based on the facts
of this case it would be an inappropriate charge in any event.
(R. p. 106, lines 13-19).

After the jury was charged, but prior to deliberations, Appellant objected to the trial judge’s
failure to charge the speeding statute. (R. p. 107, line 20-R. p. 108, line 22). The trial judge
explained:

I believe that charging the jury on speeding was not necessary in. light of the

proximate cause issue- with regard to the — who crossed the center line. I allowed

evidence of speed to come in, however, I think charging the speeding would have
confused the jurors and so your objection is noted for the record.
(R. p. 108, lines 9-15).

The jury returned a verdict for Respondents Powell and UPS. (R. p. 109). Appellant made
| post-trial motions renewing his objections as to the trial judge’s refusal to charge the speed statute
and the law of comparative negligence and the exclusion of Respondent Powell’s prior traffic

convictions. (R. p. 110, line 16-R. p. 112, line 7). The motions were denied. (R. p. 113, lines 10~

12). Appellant filed a Notice of Appeal on February 5, 2016.

ARGUMENT

I. - THE TRIAL COURT PROPERLY DECLINED TO CHARGE THE JURY ON
THE LAW OF EXCESSIVE SPEED '

The trial court did not abuse its discretion in declining to charge the jury on the law of

excessive speed. “Proximate cause is the efficient or direct cause of an injury.” McNair v.
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Rainsford, 330 S.C. 332, 349, 499 S.E.2d'488, 497 (Ct. App. 1998). “An act is the proximate cause
if it is ‘an efficient cause without which the injury would not have resulted to as great an extent
and that any other efficient cause is not attributable td the person injured.”” Mellen v. Lane, 377
S.C. 261,278, 659 S.E.2Id 236, 245 (Ct.‘App. 2008) (quoting S.C. Ins. Co. v. James C. Greene and
Co,, 290 S.C. 171, 176, 348 S.E.2d 617, 620 (1986)). “Proximate cause requires prdof of both
causation in fact and legal cause.” Bishop.v. S. C. Dep’t of Mental Health, 331 S.C. 79, 88, 502
S.E.2d 78,>83 4(1998). “Causation in> fact is proved by establishing the plaintiff s injury would not ‘
ha\;e occurred ‘but fbr’ the defendant’s action.” Mellen, 377 S.C. at 278, 659 S.E.2d at 245
(quoting Bishop v. S.C. Dep 't of Mental Health,331 S.C. 79, 88, 502 S.E.2d 78, 83 (i998)).'“Legal
cause is proved by es'téblishing foreseeability.” Bishop, 331 S.C. at 88, 502 S.E.2d at 83.

- “An appellate court will not reverse the trial court’s decision regarding jury instructions
unless the trial court abused its discretion.” Clark v. Cantrélf, 339 S.C. 369, 389? 529 S.E.2d 528,
539.(2000) (citingADalon V. Gofden Lanes, Inc., 320 S.C. 534, 541, 466 S.E.2d 368; 372 (Ct. App.'
1996); Smith v. vRidg‘eway Chemicals, Inc., 302 S.C. 303, 307, 395 S.E.2d 742, 744 (Ct. App.
199(})). ‘;An abuse of discretion occurs when the judge's ruling is ba‘se.d'-upon aﬁ error of law or,
‘when based upon factual conclusions, is without evidentiary éupport.” Fontaine v. Peitz,291 S.C.
536, 538, 354 S.E.2d 565, 566 (198A7).

“When instructing the jury, the trial court is required to c_héfge only principles of law that
apply to the issues raised in the pleadings and developed By the evidence in support of those
issues.” Clark, 339 S.C. at 390, 529 S.E.2d a£ 539 (citing Tucker v. Reyﬁolds, 268 S.C. 330, 335,
233 S.E.2d 402, 404 (1977)). It is error for the trial court to refuse to give a requested instruction
which states a sound principle of law when that principle applies to the case at hand, and the

principle is not otherwise included in the charge. Sanders v. Western Auto Supply Co., 256 S.C.



490, 497, 183 S.E.2d 321, 325 (1971). However, the trial court is not required to instruct the jury
ona prinéiple of law that is irrelevant to the case as proved. Greenville Housing Authority of City
of Greenville by Carltonv. Massey,281 S.C. 618,622,316 S.E.2d 722, 724 (Ct. App. 1984) (citing
Clarke v. Swearingen, 6 S.C. 291 (1875)). “[T]he court acts correctly when it charges the jury on
the law framed by the issues as made by the pleadings and the facts developed by .the evidence in
support of those issues.” Tucker v. Reynolds, 268 S.C. 3"30, 335,233 S.E.2d 402, 404 (1977).
Even if the trial court erred in failing'to give a requested instruction, the reéuesﬁng party

must show thét the error Waé prejudicial to warrant reversal on appeal}. Miller v. City of Wést
Columbia, 322 S.C. 224, 230, 471 S.E.2d 683, 686 (1996). Failure to give requested jury
instructions is not prejudicial error when the instructions‘ given afford the prbper .test for
determining thé issues. Lever v. Wilder Mobile Homes, Inc., 283 S.C. 452, 454, 322 S.E.2d 692, |
694 (Ct. App. 1984). | |

| In Appellant’s first claim of error, he attempfs to present a ﬁew theory of the case, 6ne not
presented to the jury or supported by thé evidence presented at trial. Contrary to Appellant’s
contentién in his brief, Appellant’s theory of the case was not‘_“that“ the Respondent quell’s speed
was the proxirﬁate cause of the accident.” App. Briefp. 7. in fact, in his opening statement at trial,
Appellant’s counsel specifically explained to the jury: “And the queétion that you are going to
have to - this is what you are going té determine, where did the accident happen. Did it happen in
this lane or did it happén in that lane.” (R. p. 43, lines 15-18). He also argued, “Now, so Mf. Young
is going to testify and Mr. Brown is going to testify and they are going to testify the UPS truck
crossed the center line came over in this lane. This gentleman I'm sufe he is going to testify
opposite. He is going to say that Mr. Young came over in his lane.” (R. p. 44, lines 3-8).

On the basis of the evidence presented, the trial judge concluded that speed was not an



appropriate charge. (R. p. 108). When Appellant’s counsel objected to the judge’s failure to charge
the jury on the law of excessive speed, the trial judge ruled as follows:

1 believe that charging the jury on speeding was not necessary in light of the proximate
cause issue with regard to the — who crossed the center lane. I allowed evidence of speed

to come in, however, I think charging the speeding would have confused the jurors and so .

your objection is noted for the record.
(R. p. 108). Althoagh the trial judge presented both attome‘ys with copies of the jury instructions
prior to charging the iury, Appellaht failed to object to the instructions until after the judge
compléted the chargéa and the jury had left the room. |

The facts involved in the present case are similar to those prasented to the South Carolina
. Supreme Court in Horton v. Greyhound Corp., 241 SC 430, 128 S.E.2d 776 (1962). In Horton, a
collision accurred when a pickup truck crossed the center li_ne of the highWay and collided with a
Greyhound bus. See id. Thgré were no marks on the highway indicating that the brakes of the truck
had been applied; however, the Greyhound bus left over 98 feet of skidmarks to the point of impact.
| Hortoh, 241 S.C. at 434, 128 S.E.2d at 779.. Witnesses .at tri‘al testified that they saw the bus
.t-raveling between 76-80 miles‘ per hour prior to the collision. /d. | |

Upholding the tri.al judge’s grant of a directed verdict to the Plaintiff, the South Caroliaa
Supreme Coun in Horton stated that if was “abundantly clear that the primary efficient cause. of
the collision was the unlawful act of the truck .d'river in turning his north bound vehicle into the
south bound lane of travel, which was occupied by the approaching bus.” Horton, 241 S.C. at 438,
128 S.E.2d at 781. Further, the Coﬁrt noted that it was “equally clear that the‘ only evidence of a
negligent or unlawful act by the bus driver relates to excessive speed, which could not have
resulted in hann to [the Plaintiff] if the truck had remained in its proper lane of travel.” Horfon,
241 S.C. at 438-39, 128 S.E.2d at 781. Further, the “éoncurrénce of excessive speed with this

primary, efficient cause of the collision does not impose liability on the defendants unless, without



it, the collision‘ would not have occurred.” Horton, 241 S.C. at 439, 128 S.E.2d at 781 (citations
omitted). “That speed was a contributing factor in placing the bus at a particular location on the
highway when the emergency arose is without legal significance, because the defendants had the
legal right to occupy that portion of the highway.” /d.

The court jn Horton continued by stating that “[t]he bus driver was required to operate the
bus at a speed that was reasonable and prudent under the conditions and to drive at such a speed
as to avoid colliding with any vehicle on the highway in compliance with legal requirements and
the duty of all persons to use due care.” Id. “However, he was not required to anticipate that the
truck would suddenly turn into his lane of travel and to drive at such a speed as to avoid collision
with it in this event.” Horton, 241 S.C. at 439-40, 128 S.E.2d at 781-82. “Therefore, the length of
the skidvmarks made by the bus cannot, alone, constitute evidence of causal connection between
excessive speed and the collision.” Horton, 241 S.C. at 440, 128 S.E.2d at 782.-“Some evidence
that if the bus had been operated at a reasonable speed it could have been stopped at some distance
short ofAthe collision point is required to support such an inference.” Id. (emphasis in original).

Indeed, numerous cases since Horfon have held that speed alone cannot be a proximate
cause of a collision. invcircums'tances such as those involved in the present case. See Blanding v.
Hammell, 267 S.C. 352, 356-57, 228 S.E.2d 271, 272-73 (1976) (citing Horton in affirming
directed verdict where .all testimony showed plaintiff puiled directly in front defendant; defendant's
| slight speeding could not, as a matter of law, have caused the accident); Odo;h v. Steigerwald, 260
S.C. 422, 426-27, 196 S.E.2d 635, 637 (1973) (citing Horton in reversing denial of plaintiff's
directed verdict motion on liability because, as a matter of law, any speeding by plaintiff could not
have caused accident where evidence showed defendant's vehicle pulled directly inté plaintiffs.

path); Kennedy v. Carter, 249 S.C. 168, 178, 153 S.E.2d 312, 317 (1967) (citing !ﬁorton in
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reversing denial of directed verdict for defendant who swerved off road to avoid oncoming drunken
driver; defendant's speeding could not, as a matter of law, have caused the accident); Guyfton v.
Guyton, 244 S.C. 357, 361-62, 137 S.E.2d 273, 275 (1964) (citing Horton in affirming directed
verdict for defendant whose vehicle collided with a dark-colored mule| that darted o;lto road at
night; defendant's speeding could not, as a matter of law, have caused the accidentj.

Although Appellant pfesented some testimony that Respondent was traveling slightly
avbové the posted speed limit, and argued that speed could have been the reason Respondent Powell
allegedly crossed the center line, Appellant failed to prodﬁce or present any evidence that speed
was the proximate cause of the accident—that but for Respondeﬁt Powell’s excessive speed, the
gccident would not have occurred. Furthermore, Appellant failed to introduce any evidence to
support that the accident could have been avoided if Respondent Powell was traveling at the speed
limit or below.! See Horton, 241 S.C. at 440, 128 S.E.2d at 782. All evidence presented by parties
on both sides indicates that this case clearly involved the issue of which driver crossed over the
cénter line to cause the motor vehicle accident. Moreover, all physical evidence and photographs
of the éccident scene clearly indicate the’ accident occurred in the UPS vehicle’s lane of travel. (R. |
pp. 132, 135).

| Even if the trial court erred in declining to charge the jury on the law of excessive speed,

the error was not prejudicial and does not warrant reversal on appeal. Miller v. City of West

Columbia, 322 S.C. 224, 471 S.E.2d 683 (1996). To warrant reversal, the party sejcking the

I We note that in support of his argument that the trial court erred in refusing to charge the jury
on the law of excessive speed, Appellant references a photograph from the MAIT investigation
that shows the broken speedometer of the UPS vehicle frozen at 55 mph. The trial court allowed
the photograph of the broken speedometer into evidence solely for the limited purpose of
showing the damaged condition of the interior of the vehicle after the collision. (R. p. 80, line
17-R. p. 83, line 25). :
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requested jury charge must demonstrate error and prejudice. Cole v. Raut, 378 S.C. 398, 405, 663
S.E.2d 30, 33 (2008) ("An erroneous jury instruction, however, is not grounds for reversal unless
the appellant can show prejudice frofn the erroneous instruction.”). "An alleged error is harmless
if the appellate court determines beyond a reasonable doubt that the alleged error did not contribute
to the verdict." Wells v. Halyard, 341 S.C. 234,237, 533 S.E.2d 341, 343 (Ct. App. 2000).

The jury returned a defense verdict. The jury’s verdict resolved the parties’ dispute, and
based on the sole question as to proximate cause presented by both the Appellant and Respondent
as to which driver crossed over the center line, concluded that Respondent Powell did not cross
the center line, and that the accident occurred in the Respondents’ lane of travel. Because the jury
concluded that the accident occﬁrred in Respondents’ lane of travel, issues of speed are irrelevant,
and the trial court;s failure to charge the law of excessive speed was not prejudicial to Appellant.

II. THE TRIAL COURT PROPERLY DECLINED TO CHARGE THE JURY ON THE
LAW OF COMPARATIVE NEGLIGENCE

The trial court did not abuse its discretion by declining to charge the jury on the law of
comparative negligence. “An appellate court will not reverse the trial court’s decision regarding
jury instructions unless the trial court abused its discretion.” Clark v. Cantrell, 339 S.C. 369, 389,
529 S.E.2d 528, 539 (2000) (citing Dalon v. Golden Lanes, Inc., 320 S.C. 534, 541, 466 S.E.2d
368, 372 (Ct. App. 1996); Smith v. Ridgeway Chemicals, Inc., 302 S.C. 303, 307, 395 S.E.2d 742,
744 (Ct. App. 1990)). “An abuse of discretion occurs when the judge's ruling is based upon an
error of law or, when based upon factual conclusions, is without evidentiary. support.” Fontaine v.
Peitz, 291 S.C. 536, 538, 354 S.E.2d 565, 566 (1987).

“When instructing the jury, the trial court is required to charge only principles of law that
apply to the issues raised in the pleadings and developed by the evidence in support of those

issues.” Clark, 339 S.C. at 390, 529 S.E.2d at 539 (citing Tucker v. Reynolds, 268 S.C. 330, 335,
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233 S.E.2d 402, 404 (1977)). It is error for the trial court to refuse to give a requested instruction
which states a sound principle of law when that principle applies to the case at hand, and the
principle is not otherwise included in the charge. Sanders v. Western Auto Supply Co., 256 S.C.
490, 497, 183 S.E.2d 321, 325 (1971). However, the trial court is not required to instruct the jury
on a principle of law that is irrelevant to the case as proved. Greenville Housing Authority of City
of Greenville by Carlton v. Massey, 281 S.C. 618,622,316 S.E.2d 722, 724 (Ct. App. 1984) (citing
Clarke v. Swearingen, 6 S.C. 291 (1875)). “[T]he court acts correctly when it charges the jury on
the law framed by the issues as made by the pleadings and the facts developed by the evidence in
support of those issues.” Tucker v. Reynolds, 268 S.C. 330, 335,233 S.E.2d 402, 404 (1977).
Moreover, even if the trial court erred in failing to give a requested instruction, the
requesting party must show that the error was prejudicial to warrant reversal on appeal. Miller v.
City of West Colymbia, 322 S.C. 224,230, 471 S.E.2d 683, 686 (1996). Failure to give reqpested
jury instructions is not prejudicial error when the instructions given afford the proper test for
determining the issues.lLever v. Wilder Mobile Homes, Inc., 283 S.C. 452, 454, 322,S.E.2d 692,
694 (Ct. App. 1984).
Rule 8(c), SCRCP requires a party to set forth any affirmative defenses in the pleadings,
and comparative negligence is recognized as an affirmative defense in South Carolina. Ross v.
‘Paddy, 340 S.C. 428, 436, 532 S.E.2d 612, 616 (Ct. App. 2000); Youmans v. S.C. D.O.T., 380 S.C.
263, 281, 670 S.E.2d 1, 10 (Ct. App. 2008); see also Guffey v. Columbia/Colleton Reg’l Hosp.,
Inc., 364 S.C. 158, 164, 612 S.E.2d 695, 697 (2005) (“Hospital moved to strike the “Aftercare
Instructions,” . . . . after withdrawing comparative negligence as a defense.”). Moreover, if a
defendant chooses to assert the affirmative defense of comparative negligence, the defendant bears

the burden of proving the plaintiff’s negligence.
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At the conclusion of their case and prior to jury instructions, Respondents withdrew their
comparative negligence defense. Appellant objected, and the trial judge ruled that she would not
charge comparative negligence. (R. pp. 102-106). The trial judge explained:

I am not going to charge comparative negligence. I find if the defendant chooses not to

assert an affirmative defense and here that is exactly what is happening it’s not appropriate

for me to charge that affirmative defense to the jury. Further, I find that based on the facts
of this case it would be an inappropriate charge in any event. :
(R. p. 106).

Appellant asserts in his brief that he raised comparative negligence in his Answer to
Respondent Driver’s Complaint; however, this fact is irrelevant to the issue presented in this
appeal. Appellant raised comparative negligence as a defense to Respondent Powell’s Complaint.
That claim was resolved and settled prior to the first trial. Pursuant to Rule 8(c), SCRCP, Appellant
had the right to file a reply to any of the affirmative defenses asserted by Respondents in their
pleadings. C(‘)rﬁpar'ative negligence is recognized as an affirmative defense in South Carolina, and
because Respondents asserted comparative negligence in their pleadings, as a defense to
Appellant’s claims, Respondents were within their rights to withdraw the defense at trial.

Additionally, Appellant. has 4failed to show how the trial court’s failure to charge
comparative negligence was prejudicial to warrant reversal on appeal. Miller, 322 S.C. at 230, 471
S.E.2d at 686. Failure to give requested jury instructions is not prejudicial error when the
instructions given afford the proper test for determining the issues. Lever, 283 S.C. at 454, 322
S.E.2d at 694. Accordingly, the trial judge correctly declined to charge the jury on the law of

comparative negligence, as the defense was withdrawn by Respondents.

III. THE TRIAL COURT PROPERLY EXCLUDED RESPONDENT POWELL’S
PRIOR TRAFFIC CONVICTIONS

The circuit court did not abuse its discretion by excluding Respondent Powell’s prior traffic

convictions. In July 2015, Appellant amended his Complaint to allege causes of action for
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negligent hiring and negligent entrustment against Respondent UPS. Prior to the second trial, in
January 2016, Respondents filed a Motion in Limine seeking to exclude evidence of Respondent
Powell’s driving history. The trial judge granted the Motion in Limine pursuant to S.C. Code Ann.
§ 56-5-6160, which provides: “No evidence of conviction of any person for any violation of [the
Uniform Act Regulating Traffic on Highways] shall be admissible in any court in any civil action.”
(R. p. 34, line 25-R. p. 35, line 6). Specifically, the trial judge ruled that the convictions for
speeding were not admissible based on the language of the statute. (R. p. 41). The trial judge also
explained:

... But I do want to also clarify ‘my ruling. It does not preclude the plaintiff from pursuing

it’s [sic] negligent hiring and entrustment cause of action, just that the convictions for

speeding are not admissible and that is simply based on the language of the statute. Whether

the employer had knowledge of previous accidents or otherwise had information about the

defendant’s poor driving skills, my ruling does not preclude that type of evidence just the

convictions. . . . :
(R. p. 41, lines 8-17).

Contrary to Appellant’s argument in his initial brief, the trial judge did not read S.C. Code
Ann. § 56-5-6160 as “a complete bar to the introduction of Respondent Powell’s driving record.”
App. Brief at 13. In fact, the trial judge speciﬁ.cally‘explained she was only brecluding admission -
of the convictions. The trial judge also explained: “‘Isn’t there other ways to show, poor driving
skills other then [sic] convictions for uniform traffic offenses? Couldn’t there be knowledge of
accidents or something other _then [sic] convictions?” (R. p. 38, lines 1-4).

Even though the trial judge’s ruling was limited to excluding the admission of prior
convictions for traffic offenses, Appellant failed to offer, produce, or present any evidence that
anyone from UPS had any knowledge of Respondent Powell’s driving record to support

Appellant’s causes of action for negligent hiring and negligent entrustment. Moreover, Appellant

failed to cross-examine Respondent Powell about his alleged history of speeding. (R. pp. 93-101).
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Appellant elicited no testimony from Respondent Powell regarding his alleged history of speeding,
and he called no witnesses from UPS to testify regarding UPS’s alleged knowledge of Respondent
Powell’s driving history. In his initial brief, Appellant attempts to remedy his failure to introduce
any evidence of Respondent Powell’s driving history at trial by misconstruing the scope of the trial
court’s ruling on the admissibility of prior traffic convictions.

Even if the trial court did erroneously exclude evidence of Respondent Powell’s prior
traffic convictions, Appellant has failed to show how this exclusion was prejudicial. “To warrant
reversal based on the admission or exclusion of evidence, the appellant must prove both the error
of the ruling and the resulting prejudice, i.e., that there is a reasonable probability the jury’s verdict
was influenced by the challenged evidence or the lack thereof.” Fields v. Reg’l Med. Ctr., 363 S.C.
19, 26, 609 S.E.2d 406, 509 (2005).

When evidence, is erroneously excluded by.the trial court, the appellate court usually
engages in the following analysis to determine whether prejudice has occurred. First, the
court considers, inter alia, whether the error may be deemed harmless because equivalent
or cumulative evidence or testimony was offered; the aggrieved party still managed to
accomplish his primary objective, such as eliciting testimony about an issue or effectively
cross-examining a witness; the jury's verdict or a proper court ruling rendered the wrongly
excluded evidence moot because it was relevant to an issue that did not have to be reached;
the aggrieved party failed to establish a claim or defense even when both the admitted and
excluded evidence are considered; or the wrongly excluded evidence involved a generally
known fact.

Second, the appellate court considers whefher, viewing a case as a whole, the wrongly

excluded evidence or testimony was so crucial and important in proving the aggrieved

party's claim or defense that its exclusion constitutes prejudicial error, i.e., the aggrieved
party demonstrates there is a reasonable probability the jury's verdict was influenced by
the lack of the challenged evidence.

Fields, 363 S.C. at 31-33, 609 S.E.2d at 512-13.
The trial court only excluded Respondent Powell’s prior traffic convictions, and yet,

Appellant failed to offer any other evidence to support his claims for negligent hiring and negligent

entrustment against Respondent UPS. Accordingly, the trial court granted Respondents’ motion
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for directed verdict as to Appellant’s causes of action for negligent hiring and negligent
entrustment because Appellant failed to present any evidence to support those allegations. (R. p.
69). As the trial court’s ruling on Respondehts’ motion for directed verdict ended the causes of
action for negligent hiring and negligent entrustment, any evidence of Respondent Powell’s prior
traffic convictions was rendered moot, because the jury did not have to address those causes qf :
action. Fields, 363 S.C. at 31-33, 609 S.E.2d at 512-13.

CONCLUSION

For the reasons stated above, this Court should affirm the jury Verdict. The trial court did
not abuse its discfetion in declining to charge the jury on the law of excessive speed and
comparative negligence, nor-did the trial éourt abuse its discretion in excluding Respondent
Powell’s prior traffic convictions. Accordingly, this Cogrt should affirm the judgment of the circuit

court.

Respectfully submitted,

Wilson S. Sheldon (SC Bar No. 15225) -
Katie M. Brown (SC Bar No. 101134)
Willson Jones Carter & Baxley, P.A.

872 S. Pleasantburg Drive

Greenville, South Carolina 29607
Telephone: (864) 527-3280

Fax: (864) 235-6015

Attorneys for Respondents Eric D. Powell
and United Parcel Service

November 4, 2016
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