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MOTION TO DISMISS

This motion is filed pursuant to Rule 240, SCACR.

This is an appeal in a workers’ compensation case. The court should dismiss this appeal\
because the order of the Workers’ Compensation Commission is not a “final order” and review of
the final agency decision will provide an adequate remedy for Appellants/Respondents.

The Administrative Procedures Act generally limits a party’s right to appeal an

administrative case until after there has been a “final” decision. See S.C. Code Ann § 1-23-380.



This term is a term of art; it describes an order that disposes of all the issues in a case and leaves
nothing to be done but to enforce by execution what has been determined. See Bone v. U.S. Food
Service, 404 S.C. 67, 83, 744 S.E. 2d 552, 561 (2013). Under section 1-23-80(A) of the APA, “[a]
party who has exhausted all administrative remedies available within the agency and who is
aggrieved by a final decision in a contested case is entitled to judicial review...” S.C. Code Ann
§ 1-23-380(A) (Supp. 2007). “A preliminary, procedural, or intermediate agency action or ruling
is immediately reviewable if review of the final agency decision would not provide an adequate
remedy.” S.C. Code Ann. § 1-23-380(A).

In this case, there is no question that the full commission order is an intermediate order and
not a final decision. This full commission orde‘r is based on the single commission hearing, which
was held on June 23, 2015. The single commission hearing was based solely on the Form 21 filed
by Appellants/Respondents on April 8, 2015, regarding whether Claimant had reached maximum
7medical improvement (MMI) and whether Appellants/Respondents could stop temporary total
disability (TTD) benefits. Respondent/Appellant filed a Fbrm 50 request for hearing on February
16, 2015, alleging permanent and total disability, which requires mandatory mediation prior to a
hearing pursuant S.C. Code of Regulation 67-1802. Mandatory mediation has not been held. Thus,
mandatory mediation is required fo be held, and if the case is not settled at mediation, another
single commission hearing will be set based on Respondent/Appellant’s Form 50 alleging
permanent and total disability and any and all remaining issues will be ruled upon by the single
commissioner. The post mediation single commission hearing will address issues which have not
been decided such as Respondent/Appellant’s disability award and whether Respondent/Appellant

needs future medical care once he reaches MMI.




The full commission order in this case held in finding of fact #25 that, “Claimant is entitled
to all causally related future medical treatment, as recommended by Dr. Gabr, by a physician with
a specialty to the hand of Defendants’ choosing.” See Attachment 1, p. 15. This is the only care
that Appellants/Respondents have to provide pursuant to the full commission order, and
Appellants/Respondents have to provide this care while any appeal is pending pursuant to S.C.
Code Ann. § 42-17-60 (Supp.2012). “In the case of an appeal from the decision of the commission
on questions of law, the appeal does not operate as a supersedeas and, after that time, the employer
is required to make weekly payments of compensation and to provide medical treatment ordered
by the commission involved in the appeal or certification until the questions at issue have been
fully determined in accordance with the provisions of this title.” See Bone v. U.S. Food Service,
404 S.C. 67, 83, 744 S.E. 2d 552, 561 (2013). Rule 241(b)(7), SCACR (stating the general rule
that a notice of appeal acts to automatically stay matters decided in the order does not apply to
“workers’ compensation awards as provided in S.C. Code Ann. § 42-17-60”). Id.

Thus, the law requires Appellants/Respondents to provide ongoing medical care as ordered
by the full commission while an appeal is pending. Indeed, the conduct of Appellants/Respondents
after the full commission award indicate that they understand this principlf; of law as they have
stopped Respondent/Appellant’s weekly TTD checks based on the full commission award even
though Respondent/Appellant has cross-appealed the full commission order on this issue. Thus, .
Respondent/Appellant is not receiving any workers’ compensation benefits while this appeal is
pending. Respondent/Appellant is still waiting on Appellants/Respondents to provide the medical
care as ordered by the full commission. If Appellants/Respondents fail to provide this ongoing

medical care, it is a violation of the statutory and common law of South Carolina, and




Appellants/Respondents will be subject to contempt of court. As a practical matter assuming
Appellants/Respondents follow their duty and obligation under the law, the medical care at issue
on appeal will have already been provided by Appellants/Respondents when the appeal is argued
making that issue moot. The workers’ compensation commission can clearly provide an adequate
remedy for any other issues Appellants/Respondents have raised on appeal until a final decision
in this case has been rendered by the workers’ compensation commission.

In addition to Respondent/Appellant Having a right to a workers® compensation hearing
after mandatory mediation to address all remaining issues, Appellants/Respondents have the right
to file another Form 21 request for hearing regarding MMI and additional medical care once
Appellants/Respondents have provided the medical care as ordered by the full commission.

CONCLUSION
This appeal should be dismissed. The dismissal should be without prejudice and with

leave to re-file once the commission has entered a final decision.
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