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OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES
LOW COUNTRY NON- METROPOLITAN STATISTICAL AREA

Work as part of a team having responsibllity for assembling an entir

management decisions affecting the work. Includes team leaders who work as part of the team.

By Specified Year | '
) . | ) .
| WAGE ESTIMATES
occ " AREA ENTRY . MEAN EXPERIENCED
YEAR | CODE JOCCUPATIONAL TITLE EMPLOYMENT | HOURLY | ANNUAL | HOURLY [ ANNUAL HOURLY | ANNUAL
FURNITURE ASSEMBLERS
51-2092 Team Assemblers

e product or component &f a product. Team assemblers can perform all tasks conducted by the
team in the assembly process and rotate through all or most of them rather than being assigried to a specific task on a permanent basls. May participate in making

1999 51-2092* |Team Assemblers 23,240 $8.94 518,600 $ 11.66 $24,260 $13.24 $27,540
2000 51-2092* |[Team Assemblers 26,670 59.10 $18,930{ 8 12.69 $26,390 $14.43 $30,020
2001 51-2092* [Team Asszmblers 24,380 $9.63 $20,040) S  13.07 $27,190 $14.24 $29,620
2002 51-2092* [Team Assemblers 25,480 $9.82 $20,420] $ ' 13.31 527,680 $14.63 $30,430
2003 51-2092* [Team Assemblers 25,540} $9.88 820,540 $ 13.05 $27,150 $14.14 $29,410
2004 |. 51-2092* |Team Assemblers 28,620 $10.09 $20,990{ $ 13.241$ 27,530 $15.17 $31,540
2005 51-2092* [Team Assemblers ) 31,450 $10.08 $20970] § 13.22]$ 27,500 $15.28 $31,780
2006 51-2092 |Team Assemblers 900 $10.47 $21,780| § 12.47 $ 25,940 $14.45 $30,050
2007 51-2092 |Team Assemblers 770 $10.32 $21,460| § 12,32 $ 25,620 $13.92 $28,960

51-7011 Cabinetmakers and Bench Carpenters .
Cut, shape, and assemble wooden articles or set up and operate a variety of woodworking machines, such as power saws, jointers,

and mortisers to surface, cut, or]

. - shape.lumber or to fabricate parts for wood products. .

1999 | 51-7011* [Cabinetmakers and Bench Carpenters 2,400| $7.05] $14670[$ 896| $18,640 $10.37 $21,570
2000 | 51-7011* |Cabinetmakers and Bench Carpenters 1,260 $7.70 $16,010/ ¢  10.10 $21,010 $12,27 $25,520
2001 51-7011* [Cabinetmakers and Bench Carpenters 1,080 $8.26 $17,180 $ 10.85 $22,570 $13.21] " §27,480
2002 51-7011* |Cabinetmakers and Egnch Carpenters 1,4001 $8.72 $18,140| $ = 11.25 $23,410 $13.37 $27,800
2003 51-7011* |Cabinetmakers and Bench Carpenters 1,300 $9.67 $20,120{ $ 11.80 $24,550 $13.33 $27,720
2004 51-7011* |Cabinetmakers and Bench Carpenters 1,500 $9.32 $19,380| § 11.82 § 24,590 $13.76 $28,620
2005 51-7011* |Cabinetmakers and Bench Carpenters 1,290 $9.77 $20,320{ $ 1224 [$ 25,460 $14.06 829,250
2006 51-7011 |Cabinetmakers and Bench Carpenters 1,390 N/A N/A N/A N/A N/A N/A

2007 | 51-7011 [Cabinetmakers and Bench Carpenters 30 $14.10] $29,330[ § 16.01[$ 33,290 $18.67 $38,840

SOURCE The Bureau of Labor Statistics
http:/[www.b]s.gov/oes/current/ocg_sc.hﬁn

NOTES:

N/A - DATA NOT AVAILABLE

LOW COUNTRY NON-METROPOLITAN STATISTICAL AREA did not become a statistical area until 2006, {Includes Biaufort, Colleton,
!

* - SOUTH CAROLINA STATEWIDE data provided for Low Country Non-Metropolitan data.

!
|

»

Georgetown, Hampton, Jasper, and Williamsburg counties.)
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STATE OF SOUTH CAROLINA )
COUNTY OF JASPER )
TOOKIE BROWN et al )
-Plaintiffs )

Y

Vs. )
)
MOORE, Et al., and KWALU INC,,)
| y )
Defendants )
)

IN THE COURT OF COMMON PLEAS

Case No(s): ;01-CP-27-218

01-CP-27-219
01-CP-27-253
e .

ANSWER TO SECOND'SET
OF INTERROGATORIES

TO: TERRY MANESS #121322, PLAINTIFF REPRESENTATIVE:

1. The wages paid per hour by Kwalu Inc. to employee, Mike Roberts, when
hired; at present time; and maximum wage

Machine at the Kwali Plant in Ridgeland Corr. Inst.

available to earn, for running the Extruder

Answer: Mr. Roberts.started at-$8.00 per hour. He no longer is employed by Kway.

2. The wages paid by Kwalu Inc. to employees at the Kwalu Inc, Plant at 146

i
Woodlawn Street, Ridgeland, S.C. 29936 when first hired; and maxunum wage ava.ﬂable

for-that area; for the follo

Samples
Extruder Asst.
Development Asst.
Bending Asst.
Drillling Asst.
Assembling Asst.

S

e o op

uality Control Asst
" Maintenance Asst.
Fabrication Shop Asst
Oﬁicer Worker Asst.

Extruder Operator
Development Supervisor
Bending Supervisor
Dnlhng Supervisor
Assembling Supervisor
Sératching Supervisor
Upholstering Supervisor
Quality Control Supervisor
Maintenance Supervisor
Fabrication Shop Supervisor -
Office Worker Supervisor

Computer Operation Supervisor




Answer: The only vaguely similar area is extruder operator- but the extruder at 146
Woodlawn is far more complicated - it is a twin screw and the extruder at
the prison is a single screw. Entirely different responsibilities and job

requirements.
3. Who decides when or if an “Clean-up Crew” member is hired to a
permanent job?

Answer: Kwalu employee, Bob Myers.

4, What chemicals, used by inmate employees, did Kwalu employees allow to
be removed from the Kwalu Inc. Plant, at Ridgeland Corr. Inst., on or about Friday
October 2000, and taken by Ms. L. Malphrus to her home until the Accreditation Team
has left? And then returned to the Kwalu Inc. Plant at Ridgeland Corr. Inst. Plant?
Answer: The Defendant objects to the form of this question, as a compound
quesﬁon which assumes proposition s which the Defendant denies.

5. What benefits are given to employees of Kwalu Inc. 146 Woodlawn Street, |
Ridgeland, S.C. 29936 which are not also given to the inmate employees of Kwalu Inc. at
the Ridgeland Corr. Inst. Plant?

Answer: See Answer to Interrogatory Number 6.

6. Do the employees of the Kwalu Inc. Plant at 146 Woodlawn Street,
Ridgeland, S.C. 29936, receive any of the following benefits from Kwalu Inc.: ; .

1.  Pad Vacations 2. Paid Holidays (State & Féderai)

3. Retirement Plan 4. 401K Plan

5. Any other benefit which would be an incentive for employment to the

Kwalu Inc. Company, and/or which would increase in any manner increase
or decrease employees yearly income or taxes.
Answér: Paid Vacationé - yes; 401K plan - yes; paid holidays - yes.

7. What protective devices are supplied to employees of Kwalu Inc. Plant at
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146 Woodlawn Street, Ridgeland, S.C. 29936, for each of the Jjob areas specified Wlthm

question number two ).

Answer: N/A

8. Has there ever been “floaters™ used at the Kwalu Inc, Plant at 146

Woodlawn, Ridgeland, S.C. 299362 At the Kwalu Inc. Plant at Ridgeland Corr. Ingt.?

What were the duties at each Plant?

Answer: No floaters at 146 Woodlawn. But the plant at 146 Woodlawn serves a
completely different purpose than the prison plant. The floaters at the
prison have various duties, |

9. How many of the following chemicals are used at the Kwaly Inc, Plant at

146 Woodlawn Street, Ridgeland, South Carolina ’79936

Superox 46-756 ' Paint Thinner ( 100% Mineral Splnts)
Lacquer Thinner Power Lube Aerosol (CRC)
Xylene (xylol) Autopour 931-2113 Iscoyanate
Answer: At 146 they use lacquer thinner, paint thinner and auto pour 931-2113 g
' isocyanate,
P A : .
& vid S. Mathews .
Attorney for Defendant, Kwaly
Post Office Box 2071 8
Ridgeland, South Carolina 29936

843-726-9393

b / . -", -
Date: , % fl )
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- that it pay Appellant the difference in accordance with $.C. Code Ann. §§ 24-3-40 (A)(3)(4) an

. E R L BT Ve v ey
Do) :

5. The hourly wage SCDC paid Roseboro after he completed his first approximatel:
320 hours of his prison industries labor; A

_ 6. " The applicable federal minimum wage on the date Roseboro completed the first
approximately 320 hours of his prison industries labor; and

7. The last ddté Roseboro participated in the prison industries project at issue if
' Roseboro no longer participates in the project.

The Court’s jurisdiction to hear this matter is derived entirely from t he dccision. of the
South Carolina Supreme Court in Al-Shabbazz v. State 338‘SC 354, 527 S.E.2d 742 (2000).
When reviewing the Department’s decisions in inmate griew}ance matters, the Courtsitsinan
appellate capacity. Id. at 756, S.C. Code Ann. § 1-23-380 (4) (Supp. 2005) provides that
appéllate review in administrative appeals “must be confmed‘to' tﬁe ;e.:'c.o'rd.”’ Consequently, this

- Court can not “solicit evidence” but rather is limited.to the Record presented. Therefore, .. = __

IT IS HEREBY ORDERED that this cise b¢ REMANDED to the Departmét to Hold ¢
hearing, allow Appellant the opportunity to preserit his viewpoints and determine the answers to

- the above seven (7) factual questions:: - -

IT IS FURTHER ORDERED that if the Department finds a différerice between the

wages owed and the wages paid for Appellant’s work performied i the prison industry progran,

().
AND IT IS SQ ORDERED.

- . ‘V . . ‘/’—-
-~ RalphKing Anderson, 1~ W
- cerfbminisigative Law Judge o
- Thisls tg certity tb:Eltme unnfmﬁmm e
sarved tis order in the above entied-action ugcn al < -

- '5anuafy 12,2007 - Pt mUbis cae by duposting acopy rensg
- Columbia; South Carolina - In the United States mal), postaa pai, or In the Intragency

- i Sevics tresaed o the prty(es) o thek atomeyy),

2 20 4
- - Wudciat Law Clerk > ' . :
! Section 1-23-380 (4) further provides that: “In cases of alleged irregularities in procedure before the agency or the
Administrative Law Court, not shown in the record, and established by proof satistactory to the court, the case may
be remanded to the agency or the Administrative Law Couirt for action as the-court considers appropriate.” In

.~ addition, S.C. Code Ano. § 1-23-380 (3) provides that: “If a timely application is made to the court for leave to
present additional evidence, and it is shown to the satisfaction of the couit that the additional evidence is taterial

and that there were good reasons for failure to present it in the proceeding before the agency, the court may order
that the additional evidence be taken before the agency upon conditions dgtermined by the court.”- Here, however,
the administrative hearing was held by the Department. Therefore, even if the Circuit Court found that there were
frregularities in procedure before the agency warranting remand, the remand would be to the Department.
Furthermore, no timely application was made before the ALC for leave to present additional evidence.

2 .

-9



24 S.C.

an inmate’s right to the prevailing wage,
stating “[nJo inmate participating in the pro-
gram may earn less than the prevailing wage
for work of similar nature in the private
sector.”  S.C.Code Ann. § 24-3-430(D)
(2007). Our supreme court recognizes that a
critical purpose of the prevailing wage provi-
sion is to prevent unfair competition. Ad-
kins v. S.C. Dep't of Corr:, 360 S.C. 418, 418,
602 SE.2d 51, 54 (2004). Nonetheless, I
would distinguish between prevailing wages
and any right to overtime pay for inmates
participating in a prison industries program.
In fact, there is no authority within the appli-
cable state statutory scheme recognizing any
right 1o overtime pay for inmates® Sec
§ 24-3-430(D) (2007) (stating only that no
inmate participating in the program may
earn less than the prevailing wage). More-
over, the inmate never specifically raised the
issue of whether a particular federal program
provides for the right to overtime pay.

While the Fair Labor Standards Act
(FLSA) provides a right to overtime pay for
certain employees, the protections of the act
do not apply to inmates working within the
prison setting. See Harker v. Staie Use
Indus., 990 F.2d 131, 136 (4th Cir.1993) (“For
more than fifty years, Congress has operated
on the assumption that the FLSA does not
apply to inmate labor. If the FLSA’s cover-
age is to extend within prison walls, Con-
gress must say so, not. the courts.”).” As
noted by the Fourth Circuit in Harker, in-
mates participating in these types of pro-
grams perform work not to “turn, profits for
their supposed employer, but rather as a
means of rehabilitation and job training”
Id. at 133.

In sum, T am not convinced the current

statutory scheme provides for overtime pay

8. Although not within the applicable statutory
scheme, section 8+11-55 of the South Carolina
Code mentions overtime in the contéxt of state
employees. That statute only applies to state
employees and provides that “[alny state empley-
ce who is required to work overtime during any
particular week may, as a result, be given com-
pensatory time...." S.C.Code Ann. § 8-11-55
(Supp.2009). | The statute further provides that
any compensatory time granted must be in ac-
cordance with the FLSA, As indicated, the FLSA
does not dpply to inmates and the prevailing
wage stotute at issue specifically states that in-

691 SOUTH EASTERN REPORTER, 2d SERIES

to inmates. Inmates are not employees enti-
tled to the protections of the FL.SA, and T do
not find it appropriate to read into the pre-
vailing wage statute any such right to in-
mates voluntarily participating in a prison
industries program? As Judge Posner of
the Seventh Circnit has explained:

People are not imprisoned for the purpose
of énabling them to earn a living. The
prison pays for their keep. If it puts them
to work, it is to offset some of the cost of
keeping them, or to keep them out of

mischief, or to ease their transition to the

world outside, or to equip them with skills
and habits' that will make them less likely
to return to crime outside. None of these
goals is corapatible with federal regulation
of their wajres and Hours. The reason the
FLSA contains.’no express exception for
prisoners is probably that the idea was too
outlandish to Gteur to anyone when the

* legislation "was under consideration by
Congress.

Bennett v. Frank, 395 F.8d 409, 410 (7th
Cir.2005). Accordingly, T concur in the deci-
sion of the inajority to affirm the circnit
court and remand to the ALC to determine a
prevailing wape; howéver, I'respectfully dis-
sent as to the overtime issue, and I would
affirm the finding of the ALC and the circuit
court that the inmate is_not entitled to over-

time pay.
AW
* {o Extrumser svstem
Nt

mates participating in the prison industries pro-
gram are not considered employees of the state.
See 8,C.Code 1nn. § 24-3-430(F) (2007).

9. An inmate’s participation in the prison indus-
tries program is voluntary and contingent upon
consent to the conditions of the employment.
S8.C.Code Anr. § 24-3-430(C) (2007) (“An in-
mate.may paricipate in the program established
pursuant to this section only on a voluntary basis
and only after he has been informed of the condi-
tions of his employment.”) (emphasis added).

SOUTH CAROLINA DEPARTMENT OF
CORRECTIONS, Respondent,

v.
George Lee TOMLIN, Appellant.
No. 4671,

~ Court of Appeals of South Carolina.

Submitted March 1, 2010.
Decided April 5, 2010.

Withdrawn, Substituted and
Refiled May 28, 2010.

Rehearing Denied May 28, 2010.

Background: Inmate who participa"ced in
prison industries program (PIP) appealed
decision of the Department of Corrections
to deny his grievance that challenged the
compensation he received for his work.
The Administrative Law Court (ALC) re-
versed the Department’s vefusal to pay
inmate the prevailing wage and affirmed
the Department’s denials of overtime pay
and reimbursement for wage deductions.
Tnmate and the Department appealed. The
Circuit Court, Jasper County, James C.
Williams, Jr., J., remanded the prevailing
wage issue and affirmed the denial of over-
time- wages and reimbursement. Inmate
appealed. .
Holding: On rehearing, the Court of Ap-
peals, Cureton, A.J., held that inmate was
entitled to time-and-a-half pay for over-
time worked in PIP., ;'

Affirmed in part, reversed in part, and re-
manded.

Pieper, J., filed opinion coneurring in part
and dissenting in part. .

1. Prisons €293

The Administrative Law Court (ALC)

has subject matter jurisdiction under the Ad-
ministrative Procedures Act (APA) to hear
properly perfected appeals from the Depart-
ment of Corrections’ final orders in adminis-
trative or non-collateral matters. Code 1976,
§ 1-23-310 et seq.

S.C. DEPT. OF CORRECTIONS v. TOMLIN
Clie 23 694 S.E2d 25 (S.C.App. 2010)

S.C. 25

2, Prisons &172 -

Inmate was entitled to time-and-a-half
pay for overtime worked in prison industries
program (PIP), under prison industries stat-
utes providing that rate of pay for inmate
labor in a PIP could not be less than that
paid for work of a similar nature in the
private sector in the locality in which the
work was performed. Code 1976, §§ 24-3-
315, 24-3-430(D).

3. Prisons €273

While the prevailing wage statutes for
inmates working in prison industries pro-
grams (PIP) do not entitle inmates to a
private right of action in tort for Department
of Corrections’ failure to comply with those
statutes, inmates may protest through the
grievance process the-Department’s failure
to comply with these statutes. Code 1976,
§§ 24-3-315, 24-3-430.

4. Prisons €172

Although the federal Fair Labor Stan-
dards Act (FLSA) does not apply to inmate
workers, statutes governing prison industries
programs (PIP) compel the Department of
Corrections to ensure inmate workers who
are employed in a PIP receive the same pay
rates and employment conditions as their
non-inmate peers in the same locality. Fair
Labor Standards Act of 1938, § 1 et seq., 29
U.S.C.A. § 201 et seq.; Code 1976, §§ 24-3-
315, 24-3-430(D).

George Tomlin, pro se, for Appellant.

Lake E. Summers; of Columbia, for Re-
spondent.

CURETON, A.J.

George Lee Tomlin filed a grievance with
the South Carolina Department of Correc-
tions concerning conditions of his partic-
jpation in the Prison Industries Program
(PIP). - Tomlin appeals the cirenit court’s
order remanding his case to the Administra-
tive Law Court (ALC) for a determination of
the prevailing wage for similar work, revers-
ing the ALC’s finding that Tomlin was an
employee of the private sponsor, affirming
the ALC’s denial of overtime wages, znd
affirming the ALC’s denial of reimbursement




The South Carolina Court of Appeals

~ Ernie T. Resseboro #273339, Respondent,
» V.
South Carolina Department of - . _
Corrections, Appellant. N

" The Honorable Ralph KQ'Aﬁderson, 10 -
Trial Court Case No. 2005-AL1-04-00776

ORDER

This court requested memoranda from the parties regarding the appealability of the order
on appeal. After review of the memoranda, relevant base 1aw, and the order on appeal, the

appeal is dismissed as interlocutory and not immediately appealable.

AND IT IS SO ORDERED.
v %sper M. Cureton
. ¥
Columbia, South Carolina

9/21/2007

cc: Lake Eric Summers, Esquire
Emie T. Roseboro #273339




KENNETH A. RICHSTAD POST OFFICE BOX 11629

CLERK . COLUMBIA, SOUTH CAROLINA 29211
_ 1015 SUMTER STREET
V. CLAIRE ALLEN ) COLUNBIA, SOUTH CAROLINA 2920}
DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
Www.sccoirrts.org,

September 24, 2007

Lake Eric Summers, Esquire

Malone Thompson Summers & Ott LLC

339 Heyward St.

Suite 200

Columbia, SC 29201

.Re: Roseboro, Emie T. #273339 v. SCDC
Dear Mr. Summers:

Enclosed is a copy of an Order of the Court regarding the appealability memoranda in the above
case. This order renders the Motion to Dismiss moot.

The remittitur will be sent to the Clerk of Court in accordance with the South Carolina Appellate
Court Rules.

Very truly yours,
d e . » ‘/" ”
/ﬁfﬁfw// : / A A
Cf:ERIé; ’ / &L %&.ﬁé:’-

KAR/ma

cc: Emie T. Roseboro #273339
The Honorable Jana E. Shealy
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SOUTH CAROLINA DEPARTMENT OF eunﬂzcrmus
» PAYROLL DATE 09/16/08 |
scoc 1D 00168381 TOMLIN, GEORGE LEE | f
LOCATION  : 0442 RIDGELAND CORR INST |
PLANT CODE : 378 KWALU FURNITURE - RIDGELA [
HOURS WORKED: 7.75 . HOURLY RATE: B.55 |
DESCRISTION PAYEE | " amotmT | PRwUNT o
BEGINNING BALANCE |
GROSS PAY 50.78
FEDERAL TAX .00
FICA 3.89
STATE TAX .Ool
OTHER CG DEDUCTIONS : ' ’ .00 |
NET PAY o Y
PGM FEE: VICTM COWP GOV OFFICE - VICTIM ASSISTANCE ‘ " 10.15
PGM FEE: ROOM/BOARD SC DEPT CORRECTIONS (R& BOARD) | ‘ 12.89
CASH FOR INMATE E. H. COOPER TRUST FuND | 18.95
B 3
;
& )
I .
(.

BALANCE
5,808.58

'5,853.45

5,843.30
5,6830.61
5,811.6d

P12
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STATE OF SOUTH CABOLINA) | . ‘

_ ) TN THE COBRT NF COMMON PLEAS
COUNTY OF GREETVTLLE)

Tsiah Jamas, Jr., RCI, CA) -CP-23- ‘
52. POB 2037, Ridmeland, - 2013-CP 23 ﬁZD[?’
S. C. 29938:
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[ © UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Isiah James, Jr. and George Lee Tomlin, ) DEFENDANT’S ANSWER TO
) PLAINTIFFS’ COMPLAINT
Plaintiffs, )
)
Vs. _ ) Civil Action Number:
) 1:13-cv-01936-TLW-SVH
South Carolina Department of Corrections, )
| )
Defendant. )

{Jury Trial Requested}

The defendant, by way of Answer to the plaintiffs’ Complaint, would respectfully show

unto the Court as follows:

FOR AiFIRST DEFEN SE

1. That excepf asis eXpres.sly_adrrjlittéd-,'rf.l(;d;f.ied, or explained herein, each and every

allegation of the plaintiffs’ Compiaint is dénied and strict proof thereof is demanded.
2. That the defen.dant denies committing any act(s) and/or omission(s) which would -
provide the basis of .a cognizable claim. That further, it is denied that the defendant in any wz;ly
: coﬁmiﬁed any act(s) and/or omission(s) which would constitute a violation of the plaintiffs’ civil
- rights, either secured by the Federal ConstitutiZ)ﬁ and/or the Constitution of the State of South
éarolina. That it is fuﬁher denied that the defendant in‘ ény way committ“e('i e;ny acvt(s)> and/or
omission(s) which would give rise to liability to the plaintiffs under state law. It is further denied
that the defendant has violated any rights of the plaintiffs, and it is denied that there are any unlawful
and/or unconstitutional policies and/or procedures in place at the South Carolina Department of
Corrections [SCDC]. Thatitis denied the defendant has in any way violated the applicable provisions

of the Freedom of Information Act [FOIA]. That the allegations of the plaintiff’s Complaint are

denied and strict proof thereof is demanded.

P-1§
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FOR A SECOND DEFENSE

3. That it is denied the Defendant, South Carolina Department of Corrections, is an
entity for purposes of suit.

FOR A THIRD DEFENSE

4. That the allegations of the plaintiffs’ Complaint fail to state a claim upon which
relief can be granted.

FOR A FOURTH DEFENSE

5. That the plaintiffs have suffered no constitutional deprivation as a result of any
alleged act(s) and/or omission(s) by the defendant. That at all times alleged in the plaintiffs’
Complaint, the defendant was performing acts and functions which were reasonably consistent
with the rights of the plaintiffs. That the defendant pleads and asserts immunity as a matter of
law as a defense to the plaintiffs’ claim.

FOR A FIFTH DEFENSE

6. That at all times alleged in the plaintiffs’ Complaint, the defendant acted within
the proper bounds of its discretion, and the defendant alleges it is entitled to discretionary
immunity.

FOR A SIXTH DEFENSE

7. That the defendant atall times acted in good faith and withoutill will and/or malice
toward the plaintiffs. That the defendant therefore pleads and asserts good faith immunity as a
complete and absolute bar and/or defense to any recovery by the plaintiffs from the defendant.

FOR A SEVENTH DEFENSE

8. That the defendant at no time violated any clearly established constitutional rights of

2

P/



1:13-cv-01936-TLW-SVH  Date Filed 07/17/13 Entry Number 6 Page 3 of 6

the plaintiffs. That the defendant therefore pleads and asserts qualified immunity as a bar and/or
defense to the plamtiffs’ claims, and further, the defendant pleads and asserts qualified immunity as

an immunity from this suit.

FOR AN EIGHTH DEFENSE
9. That the allegations of the plaintiffs’ Complaint fail to state a cause of action upon
which relief may be granted.
FOR A NINTH DEFENSE

10. That the defendant pleads and asserts the South Carolina Tort Claims Act as a
complete and absolute defense and bar to the claim(s) set forth in the plaintiffs’ Complaint. That the
defendant specifically pleads and asserts all statutes of limitations, conditions ofrecovery, limitations
ofrecovery, exclusions from liability, and caps on damages as are set forth in the South Carolina Tort
Claims Act. That further, the defendant specifically pleads, but without limitation, the provisions of
S.C. Code Ann. § 15-78-60(1)(2)(3)(4)(5)(20)(21)(23) and (25).

FOR A TENTH DEFENSE

11.  That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-30
as a complete and absolute bar and/or defense to the claims set forth in the plaintiffs’ Complaint.

FOR AN ELEVENTH DEFENSE

12. That the defendants plead and assert the provisions of S.C. Code Ann. § 15-78-100
as a bar and/or defense to the allegations set forth in the plaintiffs’ Complaint.

FOR A TWELFTH DEFENSE

13.  That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-110

as a bar and/or defense to the allegations set forth in the plaintiffs” Complaint.
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FOR A THIRTEENTH DEFENSE

14. That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-120

as a bar and/or defense to the allegations set forth in the plaintiffs’ Complaint.
FOR A FOURTEENTH DEFENSE

15. That to the extent the injuries and/or damages alleged by the plaintiffs were caused
by the plaintiffs’ own negligence, the defendant pleads and asserts the comparative fault of the
plaintiffs as a bar to any recovery by the piaintiﬂ‘s from the defendant. That the defendant pleadsand .
asserts the comparative fault of the plaintiffs as a complete and absolute bar to any recovery by the
plaintiffs from the defendant. That alternatively, the defendant pleads and asserts the comparative
fault of the plaintiffs in mitigation of any alleged damages sought to be recovered by the plaintiffs
from the defendant.

FOR A FIFTEENTH DEFENSE

16. That to the extent the damages and/or injuries alleged by the plaintiffs were due to,
occasioned by, and/or caused by intervening act(s) and/or omission(s) on the part of some
individual(s) and/or entity(ies) not under the control of the defendant, the defendant pleads and
asserts same as a bar to any recovery by the plaintiffs from the defendant.

FOR A SIXTEENTH DEFENSE

17. That to the extent the plaintiffs’ Complaint may be interpreted to allege that they were
not properly and/or lawfully detained, the defendant pleads and asserts probable cause as a bar and/or
defense to the allegations of the plaintiffs” Complaint.

FOR A SEVENTEENTH DEFENSE

18.  That to the extent the allegations and/or damages in the plaintiffs’ Complaint were

P
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caused by the conduct of other persons and/or entities not under the control of the defendant, such
intervening acts and/or actions are asserted as a complete and absolute bar to any recovery by the
plaintiffs from the defendant.

~ FOR AN EIGHTEENTH DEFENSE

19. That to the extent the plaintiffs failed to timely institute this action in accordance with
the applicable statute of limitations, the defendant pleads and asserts the statute of limitations as a bar
to any recovery by the plaintiffs from the defendant.

FOR A NINETEENTH DEFENSE

20.  That to the extent the plaintiffs failed to exhaust any and all available administrative
remedies, the defendant pleads and asserts same as a complete and absolute defense and/or bar to this
action.

FOR A TWENTIETH DEFENSE

21.  Thatto the extent the plaintiffs seek injunctive relief, the defendant pleads and asserts
that the plaintiffs are not entitled to any such relief.

FOR A TWENTY-FIRST DEFENSE

22.  That the defendant pleads and asserts the Public Duty Doctrine and/or Public Duty

Rule as a bar and/or defense to the claims set forth in the plaintiffs” Complaint.

Wherefore, the defendant prays as follows:
1. That the Complaint of the plaintiffs be dismissed.
2, That the defendant be granted such other and further relief as the Court

deems just and proper.
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Respectfully submitted,

s/ Russell W. Harter, Jr.

Russell W. Harter, Jr., Fed ID# 1753
Chapman, Harter & Harter, PA

14 Lavinia Avenue (29601)

Post Office Box 10224

Greenville, South Carolina 29603
864/233-4500 Phone

864/232-1710 Fax
rwhir@chhlaw.net

ATTORNEY FOR DEFENDANTS

| July 17,2013 .
Greenville, SC



"'“THE UNITED STATES DISTRIC “co;U‘RT

DISTRICT OF SOUTH CAR ( INA

~Isiah.James, Jr., and 1 13 cv 01936 TLW SVH s
George L. Tonilin, - o
e DEFENDANTSNOTICE OF"
" OBJECTIONSAND .= -
,ANSWERS TOPLAINTIFF’S

' .'h-":".'.‘;’:.l?laintiff;"" o
NTERROGATORIES AR .

- '-VS‘-,, S

e South Carohna Dé rtment
' 0fCor1ect1ons,l SONERE

Defendant

@ o

| ’-:-TO PLAINTIFF GEORGEL TOMLIN

3 ’The defendant in; response to Plamt1ff Tomlln S Flrst Set, of Interrogatorxes

- 'subr'n-vits followmg in 1esponse thereto

Ob]ectlon

l | Defendants. .object to respondlng to any.‘lnterrogatory and/or Request for’ Lo
,.'_'.l-:ProducUon that seeks 1nformat10n not reasonably calculated to lead to the dlscovery of .-
_“iv"admrss1ble eV1dence or to. the productlon of relevant'rnformatlon as requlred by Federal N

, Rules of le Procedure “ . '

2 Defendants obJect to responding to any Interrogatory and/or Request for :: -

Pr‘oductlon which is ov'erly b'r'o'ad ' undu_l_-y burdensOme},(cu1nulatlv_e or dupl1cat__1ve under

"F.ederal Rules of Civil Procedure | | | ‘

" 3. Defendants object to respondmg to any Interrogatory and/or Request for-

Producti_on that exceeds.the scope and l_imit ofdiscovery set ,forth_ in Federal Rules. of Civil

Doay



| 4 ‘. Defendants obJ ect to any Interrogatory and/or Requests for Productlon to the

extent same seeks documents or other tanglble thrngs prepared in ant1c1pat10n of ht1gat10n :

’ :"o__r'-‘t_r_i:al b.y .orf'fo‘r-.'deferrdants:- or ‘de’fendant57vr'epresentfatives,;.' e

L 5;.‘: Defendants obJect to respondlng to any request for d1scovery as. to any .

'.Amatters that are “t_v,relevant to the clalm or defense of the clalm :

Defendan s Ob_]CCt to Inte“rogatoues and/or Requests for Productron ot

o »,Documents to the: extent they seek 1nformat10n covered by an attorney/chent pr1V1 ege or-"_ d

- - | other pr1v11ege as prov1ded by law

7. Defendants object to Interrogatorles and/or Requests for Productlon to the _' i

j'extent they seek dlsclosure of mental unpressmns conclusrons op1n10ns and legal'

‘_ theorles, of Defendants S attorneys or other representatlves concernlng thls htrgatlon

o8 Defendants object., of,.any Interrogatory and/or Request for Productlon of -

- ‘Documents Wthh is 1on- spec1ﬁc unclear amblguous and/or 1ncomprehens1ble

'9‘. ] Defendants ObJCCt to any Interrogatorv and/or Request for Productlon of '

_' .Documents to the extent same does not 1nclude and/or 1dent1fy a document Le. the term
B .“docurnent” is defrned in the plarntrffs Request for Productlon of Documents and 1f the

speciﬁc request 1s n‘Ot for a doCument- as'_ defl‘ne‘d de’fendants object to'sa-me. :

~10. Defendants Ob_]BCt to any Interrogatory and/or Request for Productlon to the
extent sa1d Interrogatory or Productlon Request seeks’ dlsclosure and/or dlscovery of _

in'formation that is protected ,frorn dlscl‘osu're by any apphcabl_e state.-or: federal statute. - -

P
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;w1ll be suppl‘ me': 'ed

Answers to Interrogatorles

1. : Was SCDC and/or SCDC’s attorney of record [Lake E, Summers or o
whoever] forwarded glven and/or supplled w1th a true and correct copy of the- :
. Honorable Carolyn C Matthew S order of3 June 2009 whlch showed Tomlm s case -

: ', No 05-AJL 04 0070-AP"

Inqulry is bem“ -made 1nto Pla1nt1ff’s Interrogatory No 1 and thls response '_

. Object1ons I through 10 above

'Objectlons 1 through 10 above

o 2 What kmd of cahoote(s) 1s SCDC and/or thelr attorney in w1th' P

: 3. What klnd:'.of cahoot(s) 1s SCDC and defendant’s agent(s) and/or'~ |

v : servant (to mclude attorneys) m W1th the Admmlstratlve Law Judge (Court) where K

:the Admlmstr‘ltlve Law Court (ALC) refuse, w111 not acknowledge the 6 9 2009. |

'~'notlce of appeal"

Defendant obJ ects to lnten ogatory No 2 on the grounds set forth in .

{ ' :
4. What klnd of cahoot(s) is SCDC and its attorney in w1th X- Clerk o

Page-‘ 30f 6
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AR

vﬁ‘i"

: staff refused toz'._ SR
acknowledge and process sprlng 2009 appeal Whlch is dlscuss[sw] in partas set forth "

above herem"

Defendant objects to Interrogatory No 2 on the grounds set forth m
o Ob_]CCthIlS 1 through 10 above C

o betweenSCDCan el-riatftorn;es/'anld jA"-'T(ﬁ.'o' AN

No upon lnformatlon and behef

- 6. Does the actlon oF mactlon of '-dmmlstratlve Judge Mullen of 14'h

'.::Iudi"clalCircu | ';.mfer, 1nd1cate and/or' ¢

(< collusnon and/orconsplracy between ‘

:’ the Court o'f Common Pleas of Jasp r Count ‘and SCDC and thel, attorney(s)"

No upon 1nformat10n and bellef

| 7 " Does the actlon oF mactlon of Jeanette Barber X-Clerk of S C Court of ,_ ~-

Appeals, Clerk’s off ice mfer, mdlcate and/or reference colluswn and/or consplracy B

h among SCDC and thelr attorney and S C Court of Appeal’s Staff"

No upon mformatlon and bellef

Respectfully submltted

- CHAPMAN, HARTER’&"HARTER,'P'.A..




e e i ""},,Harter It F ed N"""J,7T-'
. 1012 E Washmgton Street

- - Post Office Box 10224 .-
i -Greenv1lle SC 29603
864/233 4500 -
864/232 1710 (fax) _
. E-ail; rwhlr@chhlaw nét .

o ATTORNEY FOR DEFENDANT

'-'=September 9 2013
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o .Isiah James Jr and
N GeorgeL Tomhn

Plamtlff o CERTIFICATEOFSERVICE

' .-vs-..

S South Caro A Department e
) of Corxecuons Lo

- ,v-‘\_/ S N N N \—/-l.\-/. . v_ \—/ﬂ e’

Defendant

- RCIG13-13.;

=] hereby certlfy that the unders1gne B@éﬂegal 0 Russell W Harter It attomey for a
. xdefendant in the within action, oti-this the/ day of September, 2013, -served’ the party listed . **
herembelow inthe above captloned matter w1th -copy of Defendant’s Notice of ObJectlons and " - -
. ;Answers to Inter o.gatorles by placmg coples of same in multlple envelopes addressed as o

. below proper;f} __Stage afﬁxed thereto PR : -~ il '

fGeorge Tomhn #16'63
P 0. Box. 2039

- Rldgeland sC 29936 |

'_Chapman I)Iarter & Harter P A '
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- Post Office Box: 10224
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m

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Isiah James Jr.; and George Lee Tomlin, C/A No.: 1:13-1936-TLW-SVH
Plaintiffs,

VS.

South Carolina Department of
Corrections, SCDC,

)
)
)
;
) REPORT AND RECOMMENDATION
)
)
)
Defendant. )
)

Isiah James Jr. and George Lee Tomlin (“Plaintiffs”), two state prisoners
prdceeding pro se, originally filed this matter in the Court of C'ommon Pleas for
Greenville County, South Cafolina. [Entry #1-1]. The South Carolina Department of
Corrections (“Defendant”) removed the action to this court on July 15, 2013. [Entry #1].
On July 26, 2013 and August 22, 2013, James moved to remand the case fo state court
[Entry #11, #17]. Defendant did not file a response in opposition to the motions fo
remand.

/ |

The undersigned issued a report and recommendation (“R&R”) on this case on
September 25, 2013, recommending that this action be remanded to state court. [Entry
#23]. After the R&R issued, Tomlin filed an objection, but it did‘not address federal
jurisdiction. [Entry #25]. Defendant filed objections arguing that “The defendant, upon
information and belief, neither waived federal court jurisdiction, nor consented to remand

in light of Tomlin’s continued assertion of some type of federal claims.” [Entry #29].

This case returns to the undersigned pursuant to the order filed January 13, 2014, by the

P-37)
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Honorable Terry L. Wooten directing the undersigned to reconsider the issues in light of
the objections filed by Tomlin and Defendant after the R&R issued. [Entry #45]. For the
reasons that follow, the undersigned again recommends that the court grant the motions
to remand to the Court of Common Pleas for Greenville County, South Carolina.
L Factual and Procedural Background

Plaintiffs set forth the following numbered causes of action in their complaint:' (1)
Defendant’s allegedly unconstitutional failure to correctly transfer James’ earned work
credits; (2) Defendant’s alleged violation of the ex post facto clause regarding the policy
referenced in the first cause of action; (3) injunctive relief related to James’ and Tomlin’s
collection of a state court judgment; (4) declaratory relief related to James’ and Tomlin’s
collection of a state ‘court judgment; (5) Defendant’s alleged failgre to apply state
statutory law to James’ work release eligibility; (6) alleged unconstitutional conditions of
confinement while James was in lockdown status; (7) wfongful loss of James’ good time
credit; (8) alleged failure to comply with a request by James pursuant to the South
Carolina Freedom of Information Act (SCFOIA); (9) alleged violations of due process
based on Defendant’s denying James’ and Tomlin’s physical presence during their
respective parole hearings; (10) alleged failure to comply with James’ request pursuant to
SCFOIA; and (11) alleged failure to comply with another request by James pursuant to

SCFOIA. [Entry #1-1]. Liberally construed, of the 11 causes of action, Plaintiffs

! The only complaint attached to the removal notice is entitled “amended complaint.”
[Entry #1-1]. The undersigned refers to it herein as “complaint” for ease of reference.

P31
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arguably state federal claims in the first, second, sixth, and ninth causes of action. The
remaining seven causes of action contain only state law claims.

Defendant removed the case to this court on July 15, 2013. [Entry #1]. On July 26,
2013, James filed a motion to remand this case to state court. [Entry #11]. The motion
appeared to indicate that James intended to pursue only state law causes of action in this
case. Id. Because Tomlin did not also sign the motion to remand, the court issued an
order directing both Plaintiffs to indicate whether they intended to raise any federal
claims in this case, and whether they desire remand of this case to state court. [Entry
#15]. On August 22, 2013, James filed a second motion for remand stating that his
~causes of action are pursued under the laws and constitution of South Carolina. [Entry
#17]. James’ answers to the court’s interrogatories also indicate that he intends to rely
'solely on state law in asserting his claims in the present action, and that he desires
remand of the case to state court. [Entry #18].-2 Tomlin’s answers to the court’s special
interrogatories indicate that he intends to assert federal claims in this case and does not
seek remand of the action to state court. [Entry #20]. Defendant did not file a response
opposing either of James’ motions to remand the case to state court.

On September 25, 2013, the undersigned issued an R&R recommending the case

be remanded because (1) Defendant did not file any opposition to the motions to remand;

InT ames’ answer to the special interrogatories, he indicated “No” when asked whether
he intended to assert federal claims, but added “Other than what is set forth in the
complaint; there is right to appeal claim in other state court associated with action!”
[Entry #18]. However, James clarified in his second motion to remand that he did not
intend to assert federal claims. [Entry #17 at 2].

P-3 2
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and (2) although Tomlin indicated in his interrogatories that he wished to assert federal
causes of action, he chose to bring his claims in state court when he filed the complaint.
[Entry #23].> Tomlin objected to the R&R on October 7, 2013, but did not substantively
address the court’s recommendation to remand. [Entry #25]. On October 25, 2013,
Defendant filed objections to the R&R arguing that it had not waived federal jurisdiction,
but it failed to include any citation to authority or explanation for its failure to file a
response to the motions to remand. [Entry #29].
IL Discussion

A. Authority to Remand

This case has been referred to the undersigned pursuant to 28 U.S.C. § 636 and
Local Civil-Rule 73.02(B)(2)(e) (D.S.C.). There is a split of authority as to whether a
magistrate judge has the authority to remand a matter to state court. At least one court in
this district has addressed the issue in a published opinion and held that a magistrate
judge did not have such éuthority. See Long v. Lockheed Missiles & Space Co., Inc., 783
F. Supp. 249, 250 (D.S.C. 1992). Many federal circuit courts, addressing this matter in
published opinions, have reached a similar result, holding that an order to remand is
dispositive. See Williams v. Beemiller, Inc;, 527 F.3d 259, 26466 (2d Cir. 2008); Vogel
v. US. Office Prods. Co., 258 F.3d 509, 51417 (6th Cir. 2001); In re U.S. Healthcare,
159 F.3d 142, 145-46 (3d Cir. 1998). In light of the unsettled state of the law within this

district as to whether remands are considered dispositive, a report and recommendation

? The R&R did not find that removal was improper, but recommended remand based on
the filings of Plaintiffs’ filings and on Defendant’s failure to oppose the motions.

4
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has been prepared in this case. See Jonas v. Unisun Ins. Co., No. 00-1217, 2000 WL
1350648, at *1 (4th Cir. Sept. 20, 2000) (noting that the Fourth Circuit “has not

addressed whether a magistrate judge may issue an order of remand”).

B. Analysis
I. To the extent it alleges a denial of due process under the Fourteenth
Amendment, Plaintiffs’ ninth cause of action should be summarily
dismissed.

Plaintiffs’ ninth cause of action, to the extent it alleges a violation of Plaintiffs’
Fourteenth Amendment rights, should be summarily dismissed because: (1) Plaintiffs
have already had an opportunity to litigate this issue in federal court, and (2) there is no
federal liberty interest in parole hearings. Plaintiffs’ ninth cause of action alleges that
their state and federal due process rights have been violated by Defendants’ failure to
allow them to be physically present at their parole hearings. [Entry #1-1 at g 13—14].
James has previously litigated in this court his alleged due process deficiencies related to
his parole hearings. See James v. Ozmint, C/A No. 1:08-2256-TLW-SVH. Tomlin is
currently litigating the alleged violation of his constitutional rights for being prohibited
from personally appearing before the board during his parole hearings. See Tomlin v.
Cohen, C/A No. 9:12-3258-MGL. Because the ninth cause of action has previously been
and/or is currently being addressed by this court in previously-filed cases, these duplicate
claims should be summarily dismissed in the interests of judicial economy and efficiency.
See Aloe FCreme Ldbs., Inc. v. Francine Co., 425 F.2d 1295, 1296 (5th Cir.l970) (“The
District Court clearly had the right to take notice of its own files and records and it had no

duty to grind the same corn a second time.”).

5
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Even if the court were to ignore Plaintiffs’ previously-filed cases, it is clear that
prisoners have no constitutional right to parole. See Greenholtz v. Inmates of Nebraska
Penal & Corr. Complex, 442 U.S. 1,7 (1979); Cooper v. S.C. Dep’t of Probation, Parole
and Pardon Services, 661 S.E.2d 106, 110 (S.C. 2008) (“Parole is a privilege, not a
right”) (citation omitted). As discussed at length in the report and recommendation issued
in Tomlin’s pending case [C/A No. 9:12-3258-MGL at Entry #30], Plaintiffs’ claim
regarding their parole hearings does not set forth a violation of their federal constitutional
rights. Therefore, to the extent it alleges violations of their federal constitutional rights,
Plaintiffs’ ninth cause of action should be summarily dismissed.

2. Claims that do not form part of the same case or controversy as those
in the courts’ original jurisdiction must be remanded.

Claims that do not form part of the same case or controversy as those over which
the court has original jurisdiction must be remanded. “[T]he district courts shall have
supplemental jurisdiction over all other claims that are so related to claims in the action
within such original jurisdiction that they form part of the same case or controversy under
Article IIT of the United States Constitution.” 28 U.S.C.A § 1367(a). Therefore, the court
must determine whether supplemental jurisdiction exists by evaluating whether Plaintiffs’
claims are so related to the claims within the court’s original jurisdiction to form part of
the same case or controversy. It appears that the first, second, sixth, and ninth causes of
action of the complaint contained potential federal claims over which the court had
original jurisdiction. [Entry #1-1] However, none of these causes of action appear to form

part of the same case or controversy as the third, fourth, fifth, seventh, eighth, tenth, or

p-35"
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eleventh causes of action. /4. In such a case, the district court is now* required to sever
from the action all claims that are not within the court’s original or supplemental
jurisdiction. See 28 U.S.C. § 1441(c)(2) (“Upon removal of an action [pursuant to federal
question jurisdiction], the district court shall sever from the action all claims [that are not
within the district court’s original or supplemental jurisdiction] and shall remand the
severed claims to the State court from which the action was removed”); see also, 16
Moore’s Federal Practice § 107.14(6)(a) (3rd ed. 2013) (noting that after the amendments
to 28 U.S.C. § 1441, the district court is now required to remand the claims over which it
does not have original or supplemental jurisdiction). Therefore, the undersigned
recommends the district judge remand the third, fourth, fifth, seventh, eighth, tenth, and
eleventh causes of action, as required under § 1441(c)(2).

3. The only remaining claims relate only to James, who swore to rely
solely on state law, and the court should decline to retain
supplemental jurisdiction of such claims.

If the district judge accepts the undersigned’s recommendation regarding
summarily dismissing the federal due process claim in the ninth cause of action and
remanding the third, fourth, fifth, seventh, eighth, tenth, and eleventh causes of actipn, no
further federal claims remain in the case. The remaining claims (first, second, and sixth)
involve only James, who has signed a statement under penalty of perjury indicating that

he intends to rely solely on state law. [Entry #17, #18]. Therefore, James has clarified

that he intended to assert only state claims. It is permissible for a plaintiff to dismiss his

* The statute authorizing removal of civil actions, 28 U.S.C. § 1441, was revised effective
January 6, 2012.
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federal claims or amend the complaint to remove federal claims and seek remand. See 16
Moore’s Federal Practice § 107.14(3)(b)(ii) (3rd ed. 2013). James has made clear that his
intention is to pursue only state law claims. Therefore, the court interprets his filings as
dismissing any federal claims that could be read as contained in his complaint. In Harless
v. CSX Hotels, Inc., 389 F.3d 444 (4th Cir. 2004), the Fourth Circuit upheld a district
court’s order granting a plaintiff’s motion to amend the complaint to remove federal
issues and to remand the remaining claims to state court. The Fourth Circuit affirmed the
district court’s finding that the plaintiff acted in good faith because “[w]hile [the plaintiff]
clearly wanted to avoid federal jurisdiction, she also had substantive reasons for
amending the pleadings.” Harless, 389 F.3d at 448.

Although the court retains supplemental jurisdiction of state law claims that form
part of the same case or controversy as the federal claims, “[a]s a practical matter . . .
many district judges will exercise their discretion under the supplemental jurisdiction

statute and dismiss the remaining claims.” 16 Moore’s Federal Practice § 107.14(3)(b)(ii)

(3rd ed. 2013); see also 28 U.S.C. § 1367(c). Pursuant to 28 U.S.C. § 1367(c)(3), the

district court may decline to exercise supplemental jurisdiction “if the district court has
dismissed all claims over which it has original jurisdiction.” See also United Mine
Workers v. Gibbs, 383 U.S. 715, 726 (1966) (“Certainly, if the federal claims are
dismissed before trial, even though not insubstantial in a jurisdictional sense, the state
claims should be dismissed as well.”); United States ex rel. Scott v. Metropolitan Health

Corp., 375 F.Supp.2d 626, 647 (W.D.Mich. 2005) (“[T]he strong federal custom . . . has

8
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been to dismiss those claims in order to permit state courts to decide their own law, as is
their prerogative.”); see also AJP Group, Inc. v. Holmes, C/A No. 4:13-611-RBH, 2013
WL 3148416, at *2 (D.S.C. June 18, 2013) (“Given that Plaintiff’s Complaint states no
federal cause of action, the Court finds that the case should be remanded.”); Morris v. Joe
Gibson Automotive, Inc., Civ. A. No. 7:08-1739-HMH, 2008 WL 2705000 (D.S.C. July
9, 2008) (granting the plaintiff’s motion to amend to remove the sole federal claim, and
granting the plaintiff’s motion to remand).

Here, the undersigned recommends that the court remand the remaining state
claims. First, after failing to file an opposition to James’ motions to remand, Defendant
filed an objection to the R&R that did not provide any authority as to why the court
should retain federal jurisdiction and failed to identify which of Tomlin’s claims provided
federal jurisdiction. Therefore, Defendant has not demonstrated that it has a strong
interest in having the state law claims heard in federal court. On the other hand; James
has filed two motions for remand, demonstrating his strong interest in having his claims
heard in state court. Defendant’s failure to act or otherwise provide authority for its
contention that the court retain jurisdiction should not be rewarded. See Local Civil Rule
7.06 (D.S.C.) (“. . . If no memorandum in opposition is filed within fourteen (14) days of
the date of service, th¢ Court will decide the matter on the record. . . .”)

Second, if the district judge accepts any of the recommendations contained herein,
and most particularly the application of the revised removal statute, 28 U.S.C. §
1441(c)(2), that compels district courts to sever and remand claims thét do not form part

of the same case or controversy as those in its original jurisdiction, judicial efficiency
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weighs strongly in favor of remand of the remaining state claims. If the court were to not
remand, James would be forced to litigate claims simultaneously in state and federal
courts, despite an absence of federal claims in his federal case. Given that this case is in
its infancy, such a result does not promote judicial efficiency or protect federalism
concerns. See Dixon v. Coburg Dairy, Inc., 369 F.3d 811, 816 (4th Cir. 2004) (en banc)
(citing Mulcahey v. Columbia Organic Chems. Co., Inc., 29 F.3d 148, 151 (4th Cir. 1994)
(a district court is “obliged to construe removal jurisdiction strictly because of the
‘significant federalism concerns’ implicated.”).

Therefore, for the foregoing reasons, the undersigned recommends the district
judge decline to retain jurisdiction over the remaining state law claims.
III.  Conclusion and Recommendation

For the foregoing reasons, the undersigned recommends the district judge: (1)
summarily dismiss Plaintiffs’ ninth cause of action to the extent it asserts violations of
their federal due process rights; (2) remand the third, fourth, fifth, seventh, eighth, tenth,
and eleventh causes of action pursuant to 28 U.S.C. § 1441(c)(2), as these claims do not
form part of the same case or controversy as the claims in the court’s original
jurisdiction; and (3) decline to exercise supplemental jurisdiction over the state-law
claims that remain in light of James’ clarification that he intends to rely solely on state
law. If the district judge accepts this recommendation, James’ motions to remand [Entry

#11, #17] will be granted. All remaining motions shall remain in the record for

consideration by the state court.




1:13-cv-01936-TLW  Date Filed 01/30/14 Entry Number 47 Page 11 of 12

IT IS SO RECOMMENDED.
(s, V. Dtoitpes

January 30, 2014 Shiva V. Hodges
Columbia, South Carolina United States Magistrate Judge

The parties are directed to note the important information in the attached
“Notice of Right to File Objections to Report and Recommendation.”

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

AIKEN DIVISION
Isaiah James, Jr., and George Lee Tomlin, )
)
Plaintiffs, )
) C/A No.: 1:13-cv-1936-TLW
vs. )
)
South Carolina Department of Corrections, )
)
Defendant. )
)

ORDER

Plaintiffs Isiah James, Jr. and George Lee Tomlin (“Plaintiffs”), two state prisoners
proceeding pro se, originally filed this action in the Court of Common Pleas for Greenville
County, South Carolina. (Doc. #1). The South Carolina Department. of Corrections
(“Defendant™) filed a notice of removal on July 15, 2013, that purports to fenw;ox}é the action.
(Doc. #1). Thereafter, Plaintiff James filed two motions to remand the case to state court,
asserting that he intended to bring only state causes of action. (Docs. #11, 17, 18). Magistrate
Judge Shiva V. Hodges filed a Report and Recommendation on September 25, 2013,
recommending that this action be remanded to state court. (Doc. #23). After the Report and
Recommendation issued, Plaintiff Tomlin filed an objection but did not address federal
jurisdiction. (Doc. #25). Defendant filed objections arguing that “[t]he defendant, upon
information and belief, neither waived federal court jurisdiction, nor consented to remand in light
of Tomlin’s continued assertion of some type of federal claims.” (Doc. #29). In light of the
objections to the Report and Recommendation, this Court remanded the action to the Magistrate

Judge for reconsideration. (Doc. #45).
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The Magistrate Judge filed a second Report and Recommendation (“the Report™) on
January 30, 2014. In the Report, the Magistrate Judge recommends the District Court (1)
summarily dismiss Plaintiffs’ ninth cause of action to the extent it asserts violations of their
federal due process rights; (2) remand the third, fourth, fifth, seventh, eighth, tenth, and eleventh
causes of action pursuant to 28 U.S.C. § 1441(c)(2), and (3) decline to exercise supplemental
jurisdiction over the remaining state-law claims in light of James’ clarification that he intends to
rely solely on state law. Plaintiff James filed a document captioned as objections to the Report on
February 28, 2014. However, this objection does not raise any specific issues that impact this
Court’s accepting the Report. Notably, James has filed motions asking that his case be remanded
to state court. He asserts his claims are based only in state law. Neither the Defendant nor
Plaintiff Tomlin filed objections to the January 30, 2014 Report.

The Court has reviewed the objections. In conducting this review, the Court applies the
following standard:

The magistrate judge makes only a recommendation to the Court, to which any

party may file written objections... The Court is not bound by the

recommendation of the magistrate judge but, instead, retains responsibility for the

final determination. The Court is required to make a de novo determination of

those portions of the report or specified findings or recommendation as to which

an objection is made. However, the Court is not required to review, under a de

novo or any other standard, the factual or legal conclusions of the magistrate

judge as to those portions of the report and recommendation to which no

objections are addressed. While the level of scrutiny entailed by the Court's

review of the Report thus depends on whether or not objections have been filed,

in either case the Court is free, after review, to accept, reject, or modify any of the

magistrate judge's findings or recommendations.

Wallace v. Housing Auth. of the City of Columbia, 791 F. Supp. ‘137, 138 (D.S.C. 1992)

(citations omitted).
In light of the standard set forth in Wallace, the Court has reviewed, de novo, the Report

and the objections. After careful review, the Court hereby ACCEPTS the Report. (Doc. # 47).
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Plaintiff James’ document, characterized as an objection, (Doc. #53), is OVERRULED. For the
reasons articulated by the Magistrate Judge, the Plaintiffs’ ninth cause of action is DISMISSED
to the extent it asserts due process violations. The Plaintiffs’ third, fourth, fifth, seventh, eighth,
tenth, and eleventh causes of action are REMANDED to state court pursuant to 28 U.S.C. §
1441(c)(2). The Court declines to exercise supplemental jurisdiction of the remaining claims, and
thus the remaining claims are also REMANDED to state court. In light of the Court’s ruling,
Plaintiff James’ July 26, 2013 Motion to Remand, (Doc. #11), and August 22, 2013 Motion to
Remand, (Doc. #17), are GRANTED; Plaintiff Tomiin’s Motion' to Compel and Motion for
Extension of Time, (Docs. #19,A22), Defendant’s Motion for Summary Judgment (Doc. #32), and
Plaintiff James’ Motion for Extension of Time, Motion to Appoint Counsel, and Motion for
Recusal (Doc. #38), are terminated as moot in light of the Court’s ruling.
IT IS SO ORDERED.

s/Terry L. Wooten
Chief United States District Judge

March 18, 2014
Columbia, South Carolina

£
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) 1 ISIAH JAMES, JR. & GEORGE TOMLIN VS. SCDC
Qgg- 2 THE COURT: Ail right. Good ﬁorning ladies and
3 gentleman. My name is Dan Hall, I'm the resident judge
4 from over in York County and I'm holding Common Pleas
5 Court here in Greenvillé this week and nonjury and
6 thét's what we're here for.
7 If the lawyers -- what I have on the schedule in
8 the next matter.is Isaiah James versus South Carolina
9 Department of Corrections. If the attorneys would
10 introduce yourselves and tell us who you represent.
11 MR. SMITH: Your Honor, I'm Emory Smith.. I'm
12 from the Attorney General's office. I don’t-repreSent a
13 party to the case. I represent Roger Young, a Circuit
. 14 Court judge, and Chief Judge Ralph Kihg Anderson, IIT,
15 as an Administrative Law Court, and retired: -
16 | Administrative Law Court Judge Caroline:Mathews. They
’i7 were subpoénaed to testify in this casé. I'vé got a
18] motion to qqash that subpoena or a pfotective order to
19 any other subpoenas;\
20 THE COURT; Okay. We}ll get to that in just a
21 moment . |
22 _And your name?
23 MR. HARTER: Judge, I'm Rusty Harter with the
247 firm of Chapman, Harter & Harter, and I represent SCDC
-?h;iqmﬂﬁtiqdﬁsﬁwc;g;g;eg?;u:ﬁ%zﬁﬁwmwammgaawmuwn&w»ﬁxm¢ﬁﬁﬁwuﬁ:ﬁ%ﬁﬁﬁ%;&ﬁqm@ywwﬁmw_@“ﬁdt -
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1 THE COURT: All right.

2 MR. HARTER: And, Judge, if I could, I just

3 assimilated these are the materials pretty much that are
! 4 already on file, but I just kind of organized things for
5 clarity. Could I possibly hand these'up to you --

6 THE COURT: Yes, that would be fine. |

7 .~ MR. HARTER: -- and to your clerk? I guess you

8| don't have him here today, but...

9 THE COURT: Yeah, I don't have a clerk today.

10 MR. HARTER: Alllright,'sir.

11 _THE,COURT: So we may jusf be a t;d.slower.

12 :MR.-HARTER: All right. Okay.. And, Judge; tnisA
; 13| is, this is just a lot of this is duplfcate-tp'thé séuff

.14 | that's already in the file, but if you need réfefencé to
15| 1it.

16| THE COURT: Okay. Do you have any motions this

17| morning? .

18 : MR. HARTER: I do. Yes,; sir, I do.

19 THE COURT: Okay. Let me —-

20| MR. HARTER: I --

21 THE COURT: Let me get to theéevgentlemaﬁ just a

22 moment.
23 : MR. HARTER: I'm sorry.
24 THE COURT: And then we'll come back with you.

Eiass ‘»‘~-!‘~E7!*~'>’t'*1.Hi;."“-i*ﬁ'v‘=-=£.f:LJ.‘;7M-§RJ o "“HAR T E"R-": —v—nv,®k>aY> G A T F e o et el A e D B S R S N i TR e S T et : SERLES r‘rl.'e-*i.;.f; a
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1 THE COURT: And if you gentlemen would stand up
2 and introduce yourselves so I'll know who you are.
3 MR. JAMES: Your Honor, I'm Isaiah, LeeJames,
4| Jr., I'm the first plaintiff in this actign.
5 THE COURT: All right. And your name, sir?
6 MR. TOMLIN: GeorgeeTomlin. |
7 THE COURT: And you are also a plaintiff?
8 MR. TOMLIN: Yes, that's éorrect. |
9 THE COURT: All right. Well, let me ask you who
10 .filed the motion, the initial motions that bring us here
il }todéy? |
12 _MR. ’ HA_R_T,,ER: | I did.

= 13 THE,COURT: Okay. If you gentiemen:wdﬁld”have a:

3 w14 seat. Tﬂen, Mr. Harter,_if you would tell_mé what |
15| motions yéu have filed aﬁd what it is‘youLféiasking the
16 Court to do. | - |
17 MR. HARTER: Yes, sir. 1In fact, Judge, we.filed?
18 a motion for summary judgment on Juﬁe the 3rd. The
19 Attorney General filed a motion to quash the'éubpoenas
20| on June the 19th. And then last week Mr. Tomlin -- Mr.
21 James, I'm sorry, filed a mopioﬁmﬁgrvpgrtig; summary
22 judgment as to his fourth ;ause of action, and,he”filed
23 that like laét week on July the 13th.
24 Judge, in the materials that I handed up, I

be lleve“*Ip r®v1 dedswhatwl-tr 1edtowp r@v:Lde,J_s alltrtle~
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1 timeline of this case, of a case that brings us here
2 today. And I represent SCDC and I'm here on our motion
3 for summary judgment for the claims that are alleged in
4 the Plaintiffs"’ complaint.
5 If yoﬁ can look at this timeline, I hope I
6| included it in the materials, but this case was
7 initially filed'in Common Pleas here in Greenville on
8 | June the 12th of 2013. He alieged, or these Plaintiffs’
9 allegednmie@eﬁtederal claims in and amongst the
10 ailegations,»Judge, aadu£}temoved the case.
11 ] >And thenvthe dist}ietw?; égéﬂéé"mé; the
12 | Magistrate issued a report in recommehdatien; _The
13 Magistrate sent some special intertogeteries to the’
.14 Plaintiffe to identify whether they were really
15 aseerting federal claims or waiving federal“elaims
16| filtered thteugh-all of that.__And then the District
lj‘vceurt’thatithe Magistrate judge tecommendednthat the
ti8 3td, 4th, 5th, 7th, 8th, 10th and llth'claime be
19 ‘remahaed‘toMState Court. And, Judge Wooten, at. . District |
20 Court affirmed that. | |
21 And'then the Plaintiff, Mr. James, filed a metien/
22 foriudément on the pleadings or a judgment,.deciatatetgf
23. judgment on one ef hie Cauees of“action; and they-filed
24 a motion to supelement or amend their complaint; _Judge'f
“ﬁ%?;eﬂe?ei@ehwhea?dfthesewmobioﬂswohw®e@embef@the%4th¢- »
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1 Denied their motion for, it was a renewed motion for
2| default or déclaratory judgment, and he let thém.éﬁend
3| the complaint.
4 So they were allowed to amend the complaint.and
5 allege two additional state law claims. Now, when we
6 were here on Decembér the 4th, Judge McIntbsh méde sure
71 that the Plaintiffs' allegations and the‘amendedvactions'
8.1 were state law claims oniy and noﬁ-fedérél qléims.
9 V' So and then ——-so we are.here tbday on the
10 motions that we mentioned. And, Judge, the secopd
ll. sheét, wﬂich is'an_outline of tﬂe caﬁées of action,
12, Vspells out what fhe causes of éction;that wéf?é'dealing:
_13“-with heré'today. And I belie&e there .are 12 céuses Qf'g °
:14i action. |
415: v“An@ what I did on this, on this oﬁtline, is I
16_ broke'them.down into the subjects that they relapé to.
17 Foivexamplé, the_tﬁird and féurth causes of action’
w18, relate.to.claims,that these men have made actually in
191 another case;, Judge, for wages under the work'they did
20 ‘with,Prison Industries. And I will talk aBout that in a
21 mihute. Some of that information is inbluded,as‘an | |
22 attadhmeht_to our actual motion. And fhat third and
23 fourth cause of action, those‘all relate tovclaims that
—_— ,
24 they filed in another case that went to the
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1 Court. I believe it was in Richland or Newberry or

2 somewhere.

3 MR. JAMES: Object to answer.

4 THE COURT: All right. Just hold on a minute.

.5 I'll be glad to hear from you at the appropriate time.
6 Let's let Mr. Harter --

7 MR. HARTER: And then in that case both of the
8. parties —-- there was a ruling in theé issue in the other
9.1 case, dealt wifh whether these gentleman were entitled
10 to wages. And the issue éame up df'what the prevailing
11 wage, prevailing wage is. So Judge Mathews. and the

lé Administrative Law Court issued an‘order;

13 Every —-- the SCDC -- and i tﬁenadian't%rébresenti g
14 SCDC at that point, but SCDC and Mr.'James.appealed to
15: the Circuit Cogrt. 'And the Cirqgit Coﬁrt:said'ip its

16 order, this is one of the orders in the file, that with

17 the consent of Mr. James, they;said; the fgggiggﬁof the

18 prevailing wage loss -- prevailing wage rate by Judée
19 Matthews was not correct. That they'didn't&gﬁiee,

20| .Circuit Court Judge Williams did not agree that Judge

\
21 Matthews' deternination of prevailing wage was correct.

23 said that with the consent Qf Mr. James the issue about

22 - So in that Circuit Court order, Judge Williams |-
|

24 the prevailing wage would be remanded to the
\

w2 bel-Rdmin dstrative-Taw<Courtrw-And this~wassin«Judge s

p-53 .
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1 Williams' order.,

2 Then Mr., James and SCDC appealed to.the Court of

3 Appeals. And the Court\of Aﬁbealé‘affirmed in part,

4 reversed in part and vacated in part. Now, in that

5 issue that Mr?hdames and Mr. Tomlin has about their

6 wages has never been reduced to any judgment. To my

7 knowledge, they've never been backnngihe Administrative

8 Law Court to address that. And they'vé included those

9 céuses of_actioﬁs in this case, which-we think are

10 totally unrelated, but that's the nature of their claim.
11 Now, let me explain to you,wﬁeh.we began lookiﬁg
lé at it, Judge, when I got in-the case and:}ééked'at it, I
13 found that there was an award by theoCburt of Appeals of
14 costs to Mr!'Tomlin of some $300 or something like that.
15 And when I saw and appreciated the fact that he had hot
16 been compensated for that, i contacted SCDC and they héd
17,.pﬁt tﬁat_mohey in his Eggfgg;accouﬁt, thét*aﬂjust@ent

18 | has been made.

19 So those two cléims, Fhe third andrfourth cause
20 of actioh, relate to those wage loss issues. We have

21 submitted, and actually SCDC went back and after the
22.-Court of Appeals ruling went back aﬁd did compufations
'23> Cdnsistent with the order of Judge Mathews, which was

24 not ever reduced to judgment, and determined that

aeﬁwa&%wamﬁm@ame3wwaSwn@@ﬁen%i@&edwtéaaﬁywadd$@$onakwa~f~w
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you know, the merits of it, we believed the SCDC

“need to find his way back before the Administrative Law:

separate lawsuits, Judge. :

wages.

So as to the third and fourth cause of action,

affidavit addresses the merits of it. But as a
procedural matter, there's never been a judgment and
that matter was a separate lawsuit.-‘And we believé thaf
the jurisdiction for those cléims;rests still;with the

Administrative Law Court: And Mr. James seemingly would

Court to address that and to deal with, with those two

claims. But they're just, they're unrelated. They were

THE COURT: Got ya. All right.
MR. HARTER: Okay. |
THE COURT: All right.

MR. HARTER: ©Now --

THE COURT: I'm sdrry.'

MR. HARTER: And tﬁe next brackét of causes of
action are the 6th énd the 13th.

THE COURT: All right. Well, let's stop right
there --

MR. HARTER: Okay.

THE COURT: -- and let me just see what theif

response is to those two causes of action.

iR 2= SMETH 3w E R U S mes,~Y. oL HOTOLw =
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THE COURT: Yes, sir.

1

2 MR. SMITH: I certainly will follow whatever

3 procedure you would like. 1I've just got a simple motion

4 with a two-minute argument on a motion to quash.

5 THE COURT: All right.

6 . MR. SMITH: If that could be heard and I could be

7 excused.

8 THE COURT: Let me -- okay, go ahead. Let's,

9 let's do that. What we're doing, Mr. James and Mf. --
10 I'm sorry what's your name again?' |

11 MR. TOMLIN: Tomlin. .

12 THE COURT: Mr. Tomlin. Mr. James and Mr.

13 Tomlin, Mr. Hartér is making his argument.about summary
14 | judgment on the causes of action, but we're gonna talk
15| about those ih just. a minute. But I'm gbnna%try to

16 accommodate Mr. Sﬁith hefé. He has sort of?é sé?aréte
17| issue merely on the issuer of guashing some subpbenaé.

18 So we're -- I'll be glad to hear that now.

19 MR. SMITH: Thank you; Your Honor. If Your Honor
20 'gfants-summary judgment tb the Department of |
21 Correcfioné; that would eliminate any need for téstimony
22 of anybody in this case. But I would Stiil respectfully:
23“' request that the existing subpoena be quashed and a | |
24 | protective order be issued for the record in the event

‘ﬁ”ﬁh@%ﬁ%hﬁ%ﬁ“ﬁh@&%@waﬁﬁ6©mﬁwﬁﬁiﬁ$@ﬁM%HM@M@WBQ@be%&wh&&ﬁ$ﬂ
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1 on this case.

2 Thefe was a subpoena served on three judges, as I

3 said, Roger Young, a Circuit Court judge; Ralph P.

4 Anderson, 1is chief.judge of the Administrative Law
5 Court; Caroline Matthews, who's a judge of the

6 Administrative Law Court. I believe sﬁe's retired as off
7| this date.

‘8 - V'The subpoéhé has_essentially éxbiréd because it
91 was fdr\a‘?erm in June ‘and the cése hés been continued
10 | past then. But‘I would ésk that a protecfivé order be
_11 issued as to anyffﬁrther iésuénd?_of tﬁéishbpéena qﬁ’any.j
-12:-of thesé judgés ﬁndérlRule 45 because..it would be an:
13'iundue burden on them aﬁait'woulq bé.inbons;stént withl
514; fhe authority set forth in the Whetéfoﬁe;caée,

15| ‘ This case is about va;ious,iséﬁeQQQ:Mi; Harter

-16'itouched on thosé, wage potehtial, work_releaée,wet

i?“ pétéra. And I'1ll defer to Mﬁ;-Hafter On‘the-déScripﬁiOﬁj 
18 éofifhe case. But.ﬁhe Supreme éoﬁrtqhas made quite'élear
J19 that Circuit'Court, any judge iﬁ this state, are hot ' ‘
20 supposed to be subpoenaed to testify ébout casés over
21 which.they've presided. |

22 v In the‘Whetstone case it said thét\the modern
23| friend of courts of not allowing a judge to testify

24 | regarding a case in which he»previously.presided i$

’f s 25 sfollowed unless -t he-testidmony~isw«cri th ad=an dcouldlbe

P57
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1 obtained by no other means. And the Supreme Court in

2 that case quashed the subpoena of former Judge Charles

3| Whetstone, finding no relevant need fof his testimony

4 overcomes the assumption that judges should not be

5 called to testify reéarding matters from a case over

6 which they've presided.

T Plaintiffs could show no need for the testimony.

8 of these judges here. If they've issued orders, the

9 orders wduldAbe evideqcemgg their fﬁliﬁé.and not

10 . protecféa £éé£imony. And éompéiling ﬁhém to travel to
11 Greéﬁ%illé'to,testify WQﬁlaibe én unduglburden on them"
12 because théir‘testimony would be irrelevént;.immaferialJ
13 andlunnecessary‘gﬁder ﬁule 45 (c) (3) (4). | |
m;4 And so for these reasons, YoUr:Honor,=we
-15 .respectfully request . that you squash tHeléubpoena

le agaiﬁst theﬁ,isubpoenas agéinst‘them, alﬁﬁodgh they ﬁave
17 expired at this point, issue a protective order as fo
lé‘ thé issuance of any other subpoeﬁaS;against them.

19 THE COURT: All right. Yeah, it seemé like the
20 motion to‘quash ié now moot. I assume y'ail issued

21 subpoenas for these judges for a heafing in June. Is
22 ﬁhat COrrect,qu. Harter --.I mean, Mr.'Jémes and

23 Mr. Tomlin? |

24 MR. JAMES: Yes, sir.

o s THESC QUR T - eyl bepd gty ~D®y®u “havesa-positdonon-

f»w
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1 what he has said about =-- and so I'm not here really to
2 quash any indictments in the past because those -- I
3 mean, quashing the subpoenas because those, those are no
4 longer valid. What is your position, or Mr. Tomlin youri
5 position on the argument that they should not be
6 subpoenaed for any future hearings, these three jﬁdges?
7 MR. JAMES: Well, sir --
8 THE.COURT: Is there anything you Qénf to put on
9 the record about that?l |
10 MR. JAMES:. I think currently we are scheduled
11 for a trial in ten days, August‘3rd te;m of court. And
12 if'my'motion for summary judgmeﬁt Qeregdehied, I think-
g@' 13 it would be material witnesses concerning ﬁhat,éase.
14 And as far as SCDC's position that jurisdiction’lies in.
15 thglAdministrative Law Court I strongly disagree with
16 | that. . |
17 THE. COURT: All right. We ' re gonna talk about
18 that again:in a minute. Just on the issue of thése
19 ﬁhreeAjudges being subpoenaed in the future for .any .
20| hearing, do you‘have anything else you want to say abouf
21 that?
22 MR.lJAMESf No, sir, othef than what I have
23 already said.
24 THE COURT: ’All right. Mr. Tomlin, anything you

- ‘:"\‘*wra-‘an t-‘t-o‘xsa.y? = ,:‘:. e S S T A T e 2 i R
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: 1 MR. TOMLIN: (Shakes head back and forth.)
‘%@ 2 THE COURT: All right. 1I'm gonna grant the
3| motion for the protective order.  It's clear under our
4 rules that these three judges cannot be required or
5 cannot be required to be at a trial that involves issues
6 that were previously heard befdre them. And so,
7A Mr. Emory.(éic),.if_you would prOvidevme,'the Court with
8 an order, a protective Qrdef. |
9 MR. SMITH: Within ten days?
10 ~THE COURT: Yeah.
11 MR. SMITH: Would that be allhright,.Your Honor?
12 THE COURT: Yes. Right,‘that,WQuld.bé dreat,
13; MR. SﬁITH: Thank you. May I be-eXCused, Your
14 Hohor?
15 ) THE COURT: Yes, you may.
16 (Whereupon, Mr. Smith leaveé courtfoOm.)
17 TﬁEHCOURT: Ail rigﬁt& That puts us back to —_—
18 do.you have anything elsé you wanted to say, Mr. Harter,
19| on fhe issue -- on these first, on the third and fourth
26 cause of action?
21 MR. HARTER: No, sir, Judge. T just think that
22 -- and we, what we did is we turnéd.up an indéxlbf the
23| affidavits that address each of thOSe cause of;éction.
But there;§ never been anything reduced to a judgment

24

-ﬁaw&mdmwewbe&&eVENthewAdm@nistrat%vemﬁ&Ww@oumm**
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11

12

13

14

15

16

18

this --

~of action, what is your motioen today:as far .as those th

who could decidedvthose issues that goes back to them.
And I will tell you, Judge, the case is not, to

my understanding, to be called the week of August

the 3rd. I'm selecting a jury in Federal District Court

that day and are under protection for thét week. So it

is>not set specifically for that week.

THE COURT: All right. So let me get into

MR. HARTER: And it was continued, continued
before they did this motion.
THE COURT:"All right. So on the —-- when you

list your causes. of acﬁion,uthe third énd fourth . cause

causes(of action? It's a motion for sdmmary judgment3
based on the fact that they are not the proper venue, is

back in Administrative Law Court and not in Ciréuit

17

18

19 |

20

21

oo

23]

24

escmste *'-'a‘f;-j-ﬂ‘%';-"'>‘2/'5>_‘;. "2 b

Court; is thaf-correct?
'MR. HARTER: Yeah, it's based. on that, Judge, énd}l
that there has nevér been any iﬁ that other proceeding
that, thath referenced there hésinever been an?thing
reduced to a judgment or a court order. And there has
been -- ahd,;actuaily, their affidavit of SCDC in the
file says notﬁithstanding that, that they'wve gone baﬁk

and looked at the, at the wage history and the work

Pl
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1 Mr. James.
@ 2 THE COURT: Okay.
3 MR. HARTER: But it's kind of three pronged, but
4 there's no judgment and it belongs .to the Administrative
5 TLaw ‘Court and we don't have any additional money owed.
o THE COURT: All right. Do you.want to -- do you
7| want to be heard on that, Mr. James? ‘Do you have a
8 p051tlon that you want to tell the Court.on that° |
9E MR. JAMES: Sir, I have this document here saylng
10 | that this, this case is scheduled for trial the week of
1l' the third of August. I haven't been notified of
.12 anythlng other than that
g@i 13 And as far as my unpubllshed oplnlon from the
' '514. Court of Abpeals, the Opinion from the Courtfof Appeals :
15 it 1nd1cated that the Admlnlstratlve Law Court issued a
,l§ final order That order was overturned.uhen wewuent .
17- before Judge Wllllams.ln Jasper County where he said the
18 prevailing wage wasn 't 5.25 and it should be based on
19]. this wage estimate that'We, we;secured from a state
ZO agency that issued statistics in dealing with wages for
21 furniture assembly, which is basically what our job was,
22.| so we could learn the oay;
23 _ THE COURT: All right. Anything else you want to
24. say on that issue? |

o Rt E :"T‘A‘w?"’MLR”'5”?‘.-"-‘7‘JAMYE.S‘ B A—S~—f‘amras ~»SCvDC'=S,,p'osit*iaon:_rthat~~t‘hizsz -
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1 Court don't have jurisdiction{ Supreme Court has dealt

2 vwith similar issues with the Workman's Compensation

3 Commission and declaratory judgment. And in cases like
4 that, they said the ceurt has indicated that when they
5 Zraise jurisdiction issues like that it's not

6 jurisdiction, it's procedure. In SCDC's answer in

‘7|l Federal Court, whlch was 71713, said(SCDC answerdtd5thisbu
8-'cburt.‘ In 12 12- 1915 they didn't rarse a prbceduralv
9 defense, so any assertlon by SCDC that thlS court don't
10 have-jurlsdlctlon is wrong.

'11; _ ATHErCQURT: a1l right. Arijright} thank you.
:lé 'Ahything'else-you want to say; Mr. Tdmiin5 | |

1312' MR. TOMLIN: I just want to add thlS flgure that -

§l4>'I£am just asking malnly because I ve'bEen employed-
15 quarterly 1n 2002 and 2007 I was not pald the mlnlmum :

- l6~-wagexand,vyou.know, for that job descrlptlon, which was'

Hlj;vteamiassembiy.: And=I,should'have beenwpaldxfjbiewas'
18 | paid'5:§5 between 2002 and 2007«up £6 6.35. And. I

1§b should have been pald at least 13 to $14 per hour,

20 accordlng to the,Wages, accordlng.to the-estlmate low
21 swages he just mentloned

c22] 'And I 'm just: asklng that ‘I be granted yeu.know,

© 23 thls motlon be granted for- summary judgment in part and

/,-—..N__,.»"""“"‘~w“’;” .
24_‘they be'a;lowed us. And like. he sald before, regardlng

:Selonhdes - itthdeda v-n-:d:ff:a-f::eeu;r»---t:!hvr-c:a:uf:s_se=:~s=»rsfz—o-fff:v:-'-a:arvc~:=~tr=1~:'fon'~s\:e»=-hr-a:‘s been s
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satisfied, they did granted me the $304.88. And

: 1.
_.
2 moreover, the judge, Judge Young, Judge Matthews and
3 Judge Anderson, their attorney stressed that the orders
4 that they speak for themselves on .the ground for us not
5| to appear before the August 25th jury trial because this
6 is SCDC moving it. And we would just ask that this be
7 granted. |
8 | THE COURT: All right, sir.
9 MR. TOMLIﬁ: And I would like to --
10 " THE COURT; Well, yeah, if y'all would hand up
11| those cases I'll, the case. 1f you neeQ tg'appgér. 4What;
125‘I‘m gonna do is' I'm not gonna rule Qn,anythiﬁg today.:
13 | MR. HARTER: Your Honor? |
a4 " THE COURT: 1I'll listen to yéﬁr'arguméﬁts.
15 | MR. HARTER: All right. |
i6~ THE COURT; I'li iié%eﬁ téieverybédyV;.éggﬁmeﬁ£s"“
17' andvI'll také it under advisement and I'illissdé my -
18 _rﬁling lafér, So the purpose of todayriva wént to hearVTa
19| the argumeﬁts~and then I'll issue a ruling at a later
-20;" date. All right?
21 | All right. We're back to:yqu, Mf. Ha#ter.
22 >Wh"a't‘,'s” next? |
23| MR. HARTER: Jﬁdge, can I just address the order{'
é4ljofnJﬁdge Williams? "And, .I mean, I think I agkee with

hatMr~Jamessa1d

e order -0:Ex Judge Wllll aIM:S==S ay-S
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gg; 1 on page’eight, the court's order. (Reading.) The Court
= 2 remands the determination of the applicable prevailing
w0/ '
3 waives for James's Prison Industry labor back to the
4 ALC. And the Court further airects the ALC to solicit
5 evidence from the parties regarding the seven factual
6 guestions so that the ALC may properly analyze the
7 merits of the claim. (Ends Reading.) -
8 And in that order; Judge Williams‘recites those
9 seVen factors. And I doh't have the rest of Mrf
10 | Tomlin's order here, bﬁt_I believel——,well, I doh_ This
11_ is, this is the case, if I'm nof miétékeﬁ, Mr.;Tomlin;
12 | that the costS“were.ordéred in;.§s'thaticorrect?; o
,3 213 MR. TOMLIN: (Nods head up andfdoWn;)
= , '
14 MR. HARTER: Sir?
”15£?, MR. TOMLIN: Yes, sir.
16   - MR. HARTER: And“this ié the césé ﬂe;s haﬁdédiﬁp 
.17- on TomlianerSUS SCDC -—- SCDC versus'Tomlin is the base‘
ié- that, that resulted in.the order Qf cosﬁ, Qrdef.of cost
19 only that was taken. Correct, Mr. Témlin?
20 THE CCURT: (Nods head up'andvdown.)
21 MR. HARTER: Sir? |
22 THE COURT: Yéah, I think he's already.stated
23 that for the record. |
24 MR. HARTER: All right. Ihankvyou, Judge, I'm
‘sorry et T . . = /
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1 THE COURT: I understood that.
2 MR. HARTER: To move on to the second series of
3] claims, the claim, the secbnd batch of claims, Judge, of
4 a 6th and 13th causes of action, ;nd these causes of
5 action relate to just claims related to a prison
6] lockdown. And we have supplied the affidavit of Warden
71 Cohen. And>in.the affiaavit:of Wéfdén“éohen, he
8 addresses the reasons foirtheée ﬁ%o lockdowns.
9 There waé a lockdown'in‘January,'January 21,
10 2014,»whére weapons and ammunition Weré found in the
11} unit and every cell had to be searched.<'There‘was |
lé-vaﬁoﬁﬁer lockdown on Méy the 22ndf Zbll,_whenQénlinmaté
: 13| was stabbed in the neck in a.gahg related%ihcident;‘ And .
!%% ) ;,——_;%ﬁgii— B o
' 14 the facility was locked down in order-to allow
15 investigation and in order to deterﬁineiWhoFWas involvedu
16 and that.type-oi stufﬁ. 7 | : |
17 And'éﬁf.point.on'this, Juag¢( and;the-affidaVit
18> of Warden Cohen,,specifically addrésses-the.;eaSon for
19| the lockdown. And Wardén Cohen'éiso,exﬁlains'fhat
20| during the lockdown thét-acéomﬁodafions4wéreiméde to
'21 ithese inﬁates that, thét thé.institutional lockdown was
22_'f6r safety and'sécurity of iﬁmatés and staff and it_Was>‘
23 necessary to'limit.the movement bf inmgtesland to keep
24 them secured in their cell. Inﬁates Qefe'afforded an

w2 5popportundty- forexercise-withya

sl n=ceddexercise
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ﬁin eur~p®Sitionut@ this moti@n\for summary judgment s

1 program. They had -- they were given inmate mail by

2 hand delivery. Inmates .still had access to the courts

3 and to legal material even during the lockdown. Inmates

4| shower times were limited.

5 THE COURT: I'll read his affidavit.

6 MR. HARTER: Okay.

7 THE COURT:.-You:wonit need to put all those forms

8_»on the record; . | |

9 -MR. HARTER: I'm sorry. But that's what it

10 1invelved. There were reasons for the} for the‘lockdownr
11 And, yon.know, that's paft of nrisnn;iife, |

12 ‘unfortunately, Judge,:isithat administfatefs-anaﬁjaii.
13| officials, prison officials have to;seenre tﬁéﬂ
14| facilities at times. And the fact that they:de_that, I
15A don't believe gives rise to.any eiaims fef damages by }
lé‘ these‘gentlemen - o T
tli' I would assume if there are, thereaare'elaimed”
.13 ;damages, if the-court claims that case, they.have tofl -
19 prove the elements of/gﬁgssgnegiigence ‘and that kind of_{-
ZQ stuff. And SO we submit that: there's no baSlS for any
21‘ claim on_that.
'é2f ATHﬁ COURT: 1I'd be giaditd'hearvfme you,
23| Mr. James. | | -

24 Mﬁ. JAMES Judge, I meantite file a memofandum

P~
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1 because of theSﬁ/EEEEESXEF I wasn't able to complete it.

2 And I request permission before you rule in this case

3 that I be allowed to submit a written memorandum to you

4 prior to ydu making a decision. Is there any way -- °

5 THE COURT: Do you have the ability to mail me

6 your memorandum?

7 MR. JAMES:. Yes, sir, once I.get back to prison,

8| corrections, yes, sir. | | |

9 THE COURT: When can you get that to me?

10 -MR. JAMES: If you éan give me ten days to get

1l< it,'sir, I'il have'iﬁ to yéﬁ.

12 THE-'CO.URT : I'm not gonna sit:on ‘it for ten days.
13f:You get it to me by the middle of next'wéek.’fw'

._14- MR. JAMES: Well, I almost finished it ‘80 I
115 probébly could have it by the middle of‘nekt'Wéek énce I
16 get.béck tp:Ridgelénd; | | . ” |
17| THE COURT: A1l right.

18{ 'MR.XJAMES: But currently we'd --

19§ THE COURT: 1I'll bonsider what's in the file.

20 And if you'll send me a memo by the mi&dlé of next week,
21| I'11 consider that as:well. All‘right?

22 MR. JAMES: Currently we are'at;Pérry Correction
23 Insfitute and we probably won‘t éét~baék ﬁﬁtii Monday.

241 My position was I wasn't Sﬁing f@f ﬂégligence, I'm suing ‘
25 wford ec larat@ry jfudgmentabéatthlsprlsen condltlon-and e

&7 % i -v.ﬂ‘:'._r:_‘;fx{.- RERE
&y
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:wwm@wﬁwﬁﬂﬁEwEQUR$} All rlght Mr nTomlln, do you have~~

1 certain FOIA's requested. I'd like to enter these two
2 documents.
3 THE COURT: If you'll pass --
4 MR. JAMES: Particularly about this drug testingv;
5 procedures.
6 THE COURT; Yeah. If you'll pass those up I'll,
71 1711 consider_those.
8 MR. JAMES‘ - About these drug testing procedures
9 where. SCDC clalmed they never requested my FOIA request;?t
10 ,But that was thls partlcular one- dealt w1th a 2006
"1}i ‘action: I brought about in Federal Court for a. South
'1i: Carollna'FOIA't So that would. show that they got that
13| one because they did - respond to that FOA Bl FOIA about’q
'lJ4"that drug testlng procedure ~ And, llke I sald Wardenru
15f Cohen s aff1dav1t about condltlon of. conflnements,_
,lqhncommunaty lockdown perlod is completely 1naccurate‘
.dij;. THE COUR?;’ Well I ll con51der what's in the
lé file. I'll Consider your -- I.assume you certalnly |
.19 ‘1ncluded that as an allegatlon in your complalnt on
ZUr_those causes‘of aotlon, so I'll cons;der that.  And if
21 you send me a memo by_the middle of nextiweek,fI'll
22 consider-thathas well. _Anythind'elsehonvthat.iSSue?
25‘. 'Mﬁ. uAMES: .Weli, that'sfbasicaliy'it except
24 for -- | |

Pebi
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1 anything else on that issue?

2 MR. TOMLIN: (Shakes head back and forth.)

3 THE COURT: All right. Then let's move to the

4 next two causes of action. |

5 MR. HARTER: Okay. Judge, the next grouping of

6 causes of action include four causes of action related

7 to the FOIA requests And those would include the 8th,-

8 the:lOth the llth and the 12th causes of action

9 'And, Judge, as you can tell from the affidaVits
10 that we submitted there were some FOIA requests Andl
11 speCifically there is one that is dated or alleged to
12  be dated,»MarchnZOth, 2013. And,we haye provided_the.

%% 7 13| affidavit of inmate recOrds;'staff person.Janice> |
lf fl& McNealey.  And what she says in.that,affidavit'is that

13 this 1nformation was requested |

16 | ~And according‘to Msj McNealey S‘affldaVlt wéﬁ£g§7y;f
.lT- was. made to comply w1th that request and somebody at |
l?'oSCDC had to check and see if the information can be

19” orOVided Can this inmate have this information and ask.-
20 for clarification as to what the inmate actually wanted.
21 4And then at Ridgeland a staff person found the .
22 paperWOrk and was told provide that tolthe inmate. We.
23| don't know. And this dates back to 2013. I don't have
24 proof that that information was‘giyen to Mr. James then:

,éggrgmeghope; grf

. Yo expected lt toobe,kbut I don L haf
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1 proof that it was given to him then. But since then we
2 have provided that information to him on July the 10th
3 of 2015. So the subject of that FOIA request, if it
4 wasn't complied with back. at the time, Ju@ge, that's
5 been rectified. |
6 THE COURT: All right. Any -- is that -- any of
7 you got any question about that, Mr. James?
8 MR. JAMES: No, sir. Theé only t'hing I'd like to
9 say is I had asked’ for thaf inforﬁation about the feturn
10} of my good time and they wouldn't give it to me. That's
11 what I am degling with. . |
12 THE COURT: But you have it oW,
13. MR;.JAMES: Yes, sir. I have*it'aSmofgfhiS'time-
14 last week.
15| THE COURT: Okay.
16 MR." JAMES,: " And, liké I _'sai"d, ‘anyﬁde»(_:'i_arat-ory :
17' judgment action I beg to seek ah injunction relief.
18 THE C‘OUR_T:. okay.
1§>‘ MR. JAMES: If I could get.declaratofy judgment;
20 THE COURT: All right. Mf. TOmlinj‘do you havé
2i aﬁything on that? | |
22 MR. TOMLIN: No, sir.
23 THE COURT: All right. Mr. Hartef?
24 MR. HARTER: Yes, sir. Aﬁd the next FOIA reéuest

-5 relatedtonarequestthatw as-—datedsRAprd L2 by 2008 e s
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1 it was a request for a random selection list. And this
2 is arrandom drug selection list, Judge, from July 26th,
3 2006 to Septembef 7, 2006. This request was submitted

4 April of '13 and it asked for random drug selection list:
5 dating back to 2006.

6 You will see from the affidavits that we filed

7 that thgre was no record f;om theyInspector General's

8- office.that they received tﬂat»request, but aé anr

9 adjunct to that, the affidavit points out thatvgeneraily
10 that information was retained'fpripnlyAtwo to

11| three ﬁeeks; AAnd:those dQCuments‘ape --

: 12 THE COURT: wWell, iet me ask you, I ddn"t -— if .
13_.you*ve'gi§en me affidavits oﬁ'all those, I have not:read
14| them, I will read them. |
15 MR. HARTER: Okay.

16 THE&COURT: Is there anything eiéé'in.addition to
17f7th05e.that!would be -- T | |
18 »MR. HA__RT;ER: No.

19'. TﬁEjCOﬁRTf All right. So they speak for

20 themselves; And that would be the same‘thing on these
.21_ next two FOIA requests?

22 | MR. HARTER: C.orre.c.t}.

23 THE COURT: For May 4th and May the 7th.

24 MR. HARTER: Correct.

'»m@@UR&%m&A&&wﬁ%g&ﬁw— e g i




30

MR. HARTER: And I didn't mean to over go with

1

2 it.

3 THE COURT: Oh, no, I'll read those. Do you have

4 any position, Mr. James, that you want to state as far

5 as those last three FOIA requests?

6 MR. JAMES: I wanted fo enter this exhibit, if i

7] can find it( about. this drug testing'procedure,,which

8 basically said £ﬁa£ they.have to geﬁeréte.that'list.

9 And as far as i”know, the geneﬁal rule in South Caroliﬁa

iO is any reéord shoﬁld be‘kept for ten yéa;s. Are.you
11| familiar with that ten-year policy? | | i
12° THﬁ*ébUﬁf:-‘I=will read the:law-aﬁd try.ﬁo;-.. =
13 familiérize myself with-it before I_Qill’issue ;%iulingmf,A
_14 S Well, lét me ‘ask you this: ﬁé you havé ény,—— you"ﬂave_
Al?j some doéument.ybu.want, Qhem you find it, yOg‘wént_to_
lé’;presenf téifﬁéuCgurt on t£iS.iséué?‘H-> F N
17t MR;'JAMES;. Yes, sir. i
Alé:;: THE ¢OURT€ Here{S~what thé ;— .

19 MR;'JAMésf An insert{frém the policy, éir;

20 THE COURT: ALl right,wthat!s‘fine.-'Here's what.

21 ‘yqu.doé You go through your'paperWork while we gb

22 'through the ?est of'thisihearing. .Whatever you ﬁaht me

23 to_qdnsiderxdh énj of theée matters, you put them ih_a

24 istack and hand fhem up and I'll go over them. Does that;*




10.

11

12

13

15"

16 |

MR. JAMES: Yes, sir.

THE COURT: ‘All right. Anything elsern the FOIA
requests?

MR. JAMES: (Shakes head back and forth.)

All right. Let's move on now to the ninth cause -

of action.

MR. HARTER: Ninth cause of -action, Judge, was 3

claim that Mr. James and Mr; Tomlin were not allowed, I
believe, to personally appear at tﬁeir‘parole.ﬁearing.
They'vé alleged this in Federal Court and have alleged
it in State Couré. The district. judge, Iibélieve, in
the order, Judge, said that fhe ieport_and thei
recomméndation of the Diétrict Courf.aﬁd,the;rulihg-by
Judge Wooten addressed this. That ninth céqﬁe of action

was.dismissed in its entirety by the U.S. Diistrict

Court, and so we don't believe there's any basis for any’

17|
18 |
197

20

22.

23

24

21

'rwthewpaf@&ewb@amdwinmpefspnﬁwnmhenwﬁhey%caﬁeﬁ@uﬁéMiﬁh%w

claim on the ninth cause of action.

THE COURT: All right.: Mr. James, have you got a |

position on YOur due process violationvand that the
Federal Court has already ruled on that issue?

MR. JAMES: As far as personal'appearance before

the parole board, the laWyer in effect at the timé I was-

arrested, charged and convicted required that be. As a

matter of fact, on several occasions I appeared before

P~ 74



32

- 1 this law in the '90's, mid-'90's, saying video
> 2 conference. I just believe I have a statutory right to
3 appear before the parole board in person and consider
4 whether this ranked on them denied (sic) me parole, as
5| well as counsel or lack of counsel. |
6 THE COURT: All right, thank you
7 " Mr. Wooten;—¥ Mr. Tomlln,:anythlng on-that 1ssue°
8h' MR. TOMiIN;. No, he~coﬁered everythlng;h “
9 AiHELCOURTé' All.rlght.:‘Andfthen.lastly, for
10 | these last'—; the first, second,‘fifth‘andfseventh cause -
11 fi-of action; | | |
lé" © MR, HARTER: Right. 'Ahd, Judge, thlS flrst cause'
13| of action'that:we want to allege and/or ‘have:SCDC. policy:
’le-_Zl 07 declared unconstltutlonal .He:. wants to. have the
l%: second cause of actlon pollcy 21 O7 declared“ex post L
lé facto,law5,;He nants to have -- contend that- he S o
.ll.-ellgibleﬁfor work release.under pollcy 2107 He is not-“‘:
‘l8' eliglble'for work release as a v1olent offender ‘Andbhei”
19 _makes a complalnt of allegatlon_about‘a'grlevancep
ZQ related- to pollcy opr 2109. | -
.2lh Judge, I do not believe‘that;l've seen any
22‘ affidavits from Mr: James.that;would?pro&fde a'basls;forhf
23 the relief that he's asking for intthe.first} second mfﬁ?:
24"fifth or seventh cause of action;- And:so we-would-f

P-75"



10

11

124

S13]

15

16-
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',cetera. My work credits were decreaSed relegated. In

other'wqrds,'my*back time went up.,'i feel I'm-entitled_,

' basically my criminal intention and.conviction.

.memorandum spec1f1cally p01nt1ng that out and any

judgment under those foundations.

THE COURT: All right, thank you.

All right, Mr. James, do you want to be heard on
that issue?

MR. JAMES: Basically on those causes of action
back in the '80's when I was transferred from lead
cuStody-baekttelKirkland megium,max\security cuetody
uhdet thezfederal case, I feught against a law “

enforcement official about my arrest, presecution, et

to those:cfedits.because I was deprived of them because: |

basicallyaI was exercising-my5legalgnrght toxchallengeé - |-

Other than that I'dtlike to put“sométhing‘in a-

18

19

20

21

22

23

24 |

like to enter this.

"tﬁ@onSidefmthat¢wwAndwanythingwe&seﬁyeuw&emdpmeﬁbymtﬁemeh&ggw

eXhlbltS I got to p01nt out. that that's true
.THE"COURT:~—All-r1ght. And I'll do thls, ‘give
them to me by the end of next week. |
tMR..JAMES: Okay.
THE CCURT: I'll give y'ali a week;

MR. JAMES: That would_be\Sufficient. I-would

THE COURT: Okay. If you'd pass that up and I'll

p-7k
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1 of next week I'll consider.

2 Is that everything on these motions?

3 MR. HARTER: Yes( that's all of our motions, Your

4 Honor. ﬂ

5 THE COURT: All right. Anything else you want to.f.
6 say Mr. -- I keep forgetting your name -- Mr. James?

T MR. JAMES: No, sir. Thank you for heéring me.

8 THE COURT: All right. Mr. Tomlin, anything elseE
9 you want to saY? |

10 MR. TOMLIN: No, sir.

11. THE COURT: All right. Thank y'all for beihg»

i2 here. We'll give it dué_attention. ﬁGet'you;Amaterialf~fﬂ
13| in next week and then I'll issue my.rulingfsométiméﬁthef3v
14 week after next. All right? | |

15 A MR;EJAMES:. Yes, sir,vﬁhaﬁk.you.

i6 THE_COUET;KgThank you all.

17 MR[EHARTER:.,Thank.yCu,vJudge.

18‘ (Whereupon, hearing con¢lﬁded ét 10:14 a.m.)-

19 |

20
21 —-—= .THIS ENDS REQUESTED TRANS(Z;RIPT -
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" STATE OF SOUTH CAROLINA ). IN'THE COURT OF COMMOI}I PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT

Tsiah James, Jr. and George Lee Tomlin, ) C/A No.: 2013- CP-23 02017#\) - -
Plaintiffs, ) R ‘c-‘_i'__? =

) ORDER §? @4

The South Carolina Department of ). . »-Bu 7 :é

Corrections, ‘ ) e e

Defendant. ) 5‘:) e s

' 2014 _‘ The v.lai‘ntiffs._"'a' eared ,;'ra"se_'a'nd -

the defendant appeared through its counsel Russell W Harter Jr of the ﬁrm Chapman Harter
& Harter. The matter before me at this tlme involves a Motlon for Summary Judgment ﬁled on

behalf of the defendant on. June 3,2015 and the Plamtlffs Mot1on for Part1al Summary Judgrnent

11v'

as to the pla1nt1ffs Fourth Cause of Action ﬁled on July 13 2015
NATURE OF CLAIMS

The plarntlffs in th1s actlon allege numerous clalms ansmg out of dlfferent subJects and

circumstances Plamtlff James asserts i his Amended and Supplemental Complamt thrrteen

(13) dlfferent Causes of Act1on Plamtrff Tomlm appears to assert two (2) Causes of Actlon
- which are 1ncluded in the Th1rd and Fourth Causes of Actlon referred to m the Amended
Complaint. S
In Plaintiff James’s First Cause of Action, he reques’ts that the Court declare SCDC’
-eamed work credit pohcy OP-21 07 unconstltutlonal and in plaintiff’s Second Cause of Act10n
he requests that said pohcy be declared an ex post facto law Plamtlff J ames s Th1rd and Fourth
Causes of Action relate to James’s claim for wages in connection with a prev1ously filed

grievance, which was appealed. James’s Fifth Cause of Action relates to his claim for eligibility
1|Page
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for workﬂrelease James s Slxth and Thlrteenth Causes “of Action relate 1o mstltutlonal

lo‘ck.downs” at SCDC. Jar"nes’s Seventh Cause of Action relates to allegatlons concerning the
actions of an. adJustment comnnttee on or about April 21, 1980 and’ March 24 1982, wh1ch he.
alleges regardmg an unprocessed gnevance James s Elghth Tenth Eleventh and Twelﬂ:h
Causes of Actlon relate to FOIA requests, and J ames’ s Nmth Cause of Action relates toa clalm
; related to SCDC’s use of v1deoconference in determmmg parole e11g1b111ty Pla1nt1ff Tomlm s
c1a1ms relate to the Third and Fourth Causes of Action wherem Tomlm alleges entltlement to

. wages and to costs related to the jssuance of an Order of the South Carohna Department of

| Appeals dated November 23 2010
o At the trme of the heanng, counsel for the defendant presented an outllne to the court to
summanze the allegatlons of the vanous Causes of AC'[lOIl of the Plamt1ffs The various Causes
of Actlon wrll be dlscussed and addressed to the extent they are related by subJ ect matter.
| In support of the Defendant’s Mot1on for Summary Judgment numerous afﬁdav1ts have
| v been filed by SCDC addressmg the plamtlffs yarious claims. The plamtlffs have not submltted
-any afﬁdav1ts, e1ther in support of their motion or in opposition to the defendant’ motion.
| SUMlVIARY JUDGMENT STANDARD | - |
Defendant moves for Summary Judgment pursuant to Rule 56 of the South Carohna
-Rules of Civil Procedure. Rule,56(c) of the South Carohna Rule_sz of C1v11 _l’rocedure provides in
pertinent part: | | . |
The judgment sought shall be rendered forthwith in the pleadings,
depos1t10ns answers to interrogatories and admissions on file, together
with the affidavits, if any, show that there is no ‘genuine : issue as to any

material fact and that the moving party is entitled to Judgment as a matter
of law.




mere allegations or denials of his pleadings, but must set forth or pornt to spe01ﬁc facts show1ng :

that there is a genuine 1ssue of material fact See e.q. Baughman v. AT.&T. Co., 306 S C. 101,

117, 410 S.E.2d 537, 547 (1991) (bald allegations deemed insufﬁcrent to create a genuine issue
of fact.) When plam palpable, and mdlsputable facts exrst on. whlch reasonable mrnds cannot
differ, summary judgment should be granted. Ellzs V. Davzdson 358 S.C. 509 595 S E. 2d 817
(Ct. App: 2004). The purpose of summary judgment is to expedrte d1spos1t10n of cases wh1ch do

not require the services ofa fact ﬁnder Dawkins v. erlds 354 S C 58 580 S E. 2d 433 (2003)

- S i TR e s TG

JAMES’S FIRST, SECOND AND FIFTH CAUSES OF ACTION
/ James, in h1s Complamt in h1s Frrst Second and F1ﬂh Causes of Action complains of SCDC
policies that relate to eamed work cred1ts and e11g1b111ty for work release Nowhere does James
come forward wrth any vahd arguments to support his clalm that SCDC’s pol1c1es that relate to
earned work credrts and/ of work release are unconstltutlonal of that they have been nusapphed to
him. SCDC is nej'%}'ssanly vested with the authonty to 1mplement and apply pohc1es that relate
to earned work cred1ts for inmates and then‘ eli g1b111ty for work release James has failed to point
to specrﬁc facts and/or law to support these Causes of Act10n J ames has further farled to make a
showmg sufﬁc1ent to create a genuine issue of material fact, as to these vanous cla1ms to defeat
summary Jud‘gmen‘t._ | o
JAMES’S THIRD AND FOURTH CAUSES OF ACTION
In the Third and Fourth Causes of Action, James alleges that he is entitled to wages in
connection with participation in the Prison Industries Program. Ja_me‘s.hases his claims on an

Order issued by the Administrative Law Court on February 7, 2006 [Docket No. 05-ALIJ-04-

3|Page
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1 605:3*’9;&]’- " In that Order, A&fhiﬁ{étréfi%éfi};{\; Tudge Carolyn Mathews heard the plaintifts .

grievance.and 1ssued an Order statlng as follows:

" IT IS THEREFORE ORDERED that. the Department deteimine
from its records the number; of hours Appellant was paid a trarmng
wage for hours worked in the Prrson Industrles System

IT IS FURTHER ORDERED that the Department calculate the.

wages owéd to Inmate at the preva111ng wage ($5 25 per hotir) and
~ pay Appellant the. dlfference between the Wages owed and the
- wages pa1d w1thm th1rty (30) days of the date of thls Order ’

Thrs ALC Order was not ﬁled untll March 6 2006 Thereaﬂer SCDC and J ames both_ :

fmp T AW (‘mn-f’q demqmn to the Crrcult Court for the Fourteenth

. ',Judlc1al Clrcult In connectlon W1th that appeal C1rcu1t Judge J ames C vWﬂhams Jr. issued an’
Order dated November 3, 2006 grantmg SCDC’s appeal and denymg James’s appeal On page
two of 1ts Order the Court stated ‘ |

Wlth James consent and agreement this Court REMANDS the

o detem_unatr_on of :the- apphcable prevalhng wage > for James e
' n in dustnes labor back to the ALC - -

The c1rcu1t court went on to say 1n its Order

_ 'Tlus Court concludes contrary to the ALC’s ana1y31s and rulmg,

~that the hourly rate of $5.25 does not repre t“the’ “prevallmg
s """_f.wage” for the labor James prov1ded to the prison ifidustries project

| _-,_'operated by SCDC’s DOI at RCL LT T

The court further sa1d
: In 1ts analys1s of J ames’ ‘prevailing wage” cla1m the ALC 1gnored
the. opinion of our Supreme Court in Atkms and the companion
case to chker _ :
Thereafter, James 'appfealed to the South Carolina Court of 'App_eals, and in an
unpublished opinion number 2010-UP-251 filed April 26, 2010, the Coutt of Appéals reversed in

part, affirmed in part, and vacated in part the Order of Judge Williams. In the Court of Appeals’




5 e R R I e

Oprmon the hlstory of J ames s cla1m is dlscussed and the Court makes clear rererence 5 the fac
that in the C1rcu1t Court, w1th the consent of J ames; the preva111ng wage issue. was remanded to
the ALC Importantly, there is’ o part of the oprmon that directs SCDC to pay James at any

prevailing wage rate and there ismo ru11ng that estabhshes a “prevallmg wage” rate.

The fact 1s that J ames S clanns set forth in the Third and Fourth Causes of Actron relate-

10 matters that were ‘the subject of a gnevance ﬁled by James over wages. ‘That gneva_nce

resulted in an appeal to the Adrmmstrat1ve Law Court an- appeal to the C1rcu1t Court: in’ 01v11

'_ act1on 06- CP-27 130 and 176, and a further appeal to the South Carolma Court of Appeals as

d1scussed above

James s recourse and/or remedy as to h1s wage cla1m 1f any, is to return to those :

tr1bunals not to ﬁle this separate su1t In light of the other proceedlngs in the Admrmstratlve

"Aga 3

Law Court the C1rcu1t Court of T asper County, and the’Courtrof Appeals related t0~th15 .veryﬁ.-

same 1ssue tlus Court would lack subJect matter ]ur1sd1ct10n of James ] wage issue: drspute

;Je ames cannot file this new act1on to ask th1s Court to. address those claims he_ ralsed and

11t1gated in other courts and in other proceedmgs

However with respect to the actual ments of James’s. wage loss claim and in further '

support of 1ts Motron for Summary Judgment, SCDC subrmtted an afﬁdav1t dated December 3, |

2014 from Debra Long, Flscal Analyst II In her affidavit, Ms. Long states that. she has rev1ewed
SCDC’s fmanclal records and work ass1gnment records related to Isiah James, and based on

those records it appears that James was hired on a cleanup crew as a custodlal worker under the

prison industries program on or about January 13, 2000 and that he remained in that position

until approximately June of 2000. The affidavit of Debra Long goes on to explain that SCDC

discontinued the practice of paying inmates a training wage on July 1, 1999, which was before

\

5|Page
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Based on that 1nforrnat10n her afﬁdav1t recites that J ames does not appear to be due any
compensatlon based ‘on the wording of Judge Matthew s Admlmstratwe Law Court Order.
Notw1thstand1ng the i 1ssue of subject 1 matter Junsdlctlon it therefore appears ﬁom the Affidavit
of Debra Long that J ames is not entltled to any add1t1onal compensatlon from SCDC

Further as to James’ s Thlrd and Fourth Causes of Actlon there is no Order and/or ruhng
that J ames is ent1t1ed to any compensatlon or payments for wages Therefore to the extent the

Th1rd and/or Fourth Causes of Actlon asks the Court to declare that Jarnes is entrtled to any

James began worklng in the pnson 1ndustry program ‘at Rldgeland Correctlonal ‘Tastitation, T

lpayment of a Judgment or as.a’ Judgment credltor J ames’ has falled to prov1de ev1dence to'

support any such cla1m -

JAMES’S SIXTH AND THIRTEENTH CAUSES OF ACTION ' d

In James S SlXth and Tmrteenth Causes of ACthIl he alleges that he wa“S“'subJected toram T T

iri ""'tutlonal lockdown begmmng May 22, 2011 and another mstrtutronal lockdown on J anuary

21,_ 2014 He complams about the cond1t10ns of his conﬁnement durmg those lockdowns

In support of its Motion for Summary Judgment SCDC subnutted the Afﬁdavrt of Warden
-Leverne Cohen The Afﬁdav1t of Warden Cohen prov1des the surroundmg c1rcumstances of the
lockdowns. The 1nst1tut10na1 lockdown on May 22 2011 resulted aﬁer an mmate was stabbed in
the neck ina gang—related mcldent That inmate had to be alrhﬁed toa hosp1ta1 The Afﬁdav1t
of Warden Cohen states that the institution was placed on lockdown so that the gang-related

stabb'ing could be investigated and so that gang members could be identified, removed, @nd

separated.

6[Page




January 21, 2014 in response to weapons and ammunition found in the umt where inmate James
. was berng housed The entire unit had to be searched and secured |
The Afﬁdav1t of Warden Cohen further detalls that pursuant to SCDC polrcres and
procedures durrng 1nst1tut10na1 lockdowns precautrons are taken to secure the facrhty and as a
result mmate showers were delayed however mmates had access to water in therr cells The
Afﬁdav1t of Warden Cohen further pomts out that all mmates are afforded an opportunlty to

" exercise through the 1n-ce11 exercrse program, that mail is, hand-dehvered to mmates “that

Warden Cohen also states in hlS Afﬁdavrt that an’ 1nst1tut10nal lockdown“Wasrmtratedon

‘inmates have access to legal matenals that are dehvered to the1r Cell, and that rstitatiomat

lockdowns are necessary from tnne to tlrne to secure safety for mmates and staff

It appears that the mstltutlonal lockdowns on May 22 2011 and January 21, 2014 were

o reasonable and approprrate under the crrcumstances as are outhned in Warden Cohen s Afﬁdav1t

It is necessanly mcumbent upon SCDC admrmstrators and staff to take measures to mamtam _

LN

o and restore order in prison facﬂltles and nmate J ames h i,
. the mstrtutronal lockdowns in questlon were not necessary for securrty Teasons.

I ﬁnd that as to J ames s clalm in hlS S1xth and Thlrteenth Causes of Actron there is no

genume issue of any matenal fact to support rarnes s clarm

JAMES’S EIGHTH TENTH ELEVENTH AND TWELFTH CAUSES OF
ACTION INVOLVING FOIA REQUESTS

James asserted separate Causes .of Actron relat_ed to FOIA Requests dated March 20,
2013; April 25, 2013; May 4, 2013;.and May 27, 2014 |

As to James’s asserted cla1m related to the Erghth Cause of Actlon under FOIA the
South Carolina Department of Corrections submitted in support of its motion the Afﬁdavrt of

Janice Kenealy, a supervisor of the inmate records management system. From the Affidavit of
7|Page
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J anice Kenealy it appears “that she received a requestI/fo‘rf'iﬁtormaffdﬁ”ffoiﬁ"’tﬁeJpl’i_ainti‘fff-‘on!'fMareh—-'-—A- i i

27, 2,9.t3, Aand she then contacted the Office of General Counsel for permlssmn and/or
clariﬁcation as to James’s request. Ms., Kenealy was advrsed that James was requestmg $CDC
Form 19 69 and she recelved approval to produce that form to h1m Ms. Kenealy s Afﬁdav1t
-shows that on March 29 2013, she checked w1th central records and it appears that she could not
locate the paperwork at- that time. Ms. Kenealy then contacted Rldgeland Correctlonal
InStitution and d1rected that the requested paperwork be prov1ded to mmate J ames. It does not

appear ﬁom the. record that SCDC was able to ﬁnd documentatlon to conﬁrm that the requested

mformatlon was prov1ded to the plamtlff at that tlme however the record isclear that—the

quested mformatlon was prov1ded to James on July 10, 2015 and James acknowledges recelpt

’of that 1nformat10n at thls hearing. .

As t0-J: ames § Tenth Cause of Actien he makes reference to a FOLA. request dated Aprll

~ 25 2013 requestmg mformatlon concernmg the random selectlon drug test list for dates July 27,

2006 and September 7 2006 In response to thls claJm, SCDC has prov1ded Afﬁdav1ts from

A‘ Angela Harden of the Ofﬁce of Inspector General and Alice Mascro the DlVlSlon D1rector of

o .Vlsltatlon and Inmate Drug Testing. It appears from these afﬁdawts that no such request was

ever received, but in any event the Afﬁdav1t of Ahce Masuo conﬁrms that the random list 1s

»»j}'-_only maintained for a short penod of time. Ahce Masc1o s affidavit further conﬁrms that the

plamtlff s request for the random drug informatilon List back in 2006 would not have been
available at the time of his request, if made, in 2013. .

Asto] ames’:s Eleventh Cause of Action ‘concerning a FOIA request dated May 3, 2013

. regarding SCDC’s disruptive lockdown policy, the defendant provided the Affidavit of N. Dayne

Haile, Administrative Coordinator of the South Carolina Department of Corrections. The

”8|P”a_‘g\e

P~



A ffidavit of Dayne Haile and the attachment o her affidavit cor

SCDC responded to inmate James and informed him that inmates are not allowed to view

Restricted policies. James was further mformed that Non—Restricted and/or Limited poliCies ‘

could he viewéd at the institution law l1brary at RCL 1t is clear that SCDC responded to J ames s
request dated May 4, 2013. | '

Jarhes’s Twelﬂh Cause of Action relates to an _alleée_d FOIA Request dated May 7, 2014.
In response to th1s clalm, SCDC prov1ded the Afﬁdav1t of Dayne Haile which indicates that no

request for such mformatlon was rece1ved by the Ofﬁce of General Counsel or the D1rector S

> n».«.,,s-sfthatOn,Mayeclvé,.:,«ze)l,sﬁ,M\ ‘-"_"J::N{_:“_‘L. ;v?{r_;_:;‘_‘ ‘

. Ofﬁce The alleged request of May 7, 2014 by James apparently requests 7 list-of inmates

_subJect to random drug tests on December 13, 2013. Even if that request were subrmtted it

would appear that based on the Affidavit of Alice Masc1o that SCDC would not likely ha‘Ve that '

g "51_mformat10n g1ven the time frame involved. .

Inmate J ames has presented no arguments and/or afﬁdav1ts to speciﬁcally contradict the

) afﬁdav1ts ahd documentation presented by SCDC concermng J ames’s clalms for FOIA requests ,

1n hlS Eighth, Tenth Eleventh, and Twelfth Causes of Actlon and SCDC’s responses I ﬁnd that
o J ames is not entltled to any addltlonal documents and/or rellef in connectlon with any alleged
" FOIA claims. I
TOMLIN’S THIRD AND FOURTHCAUSES OF ACTION.

Tomlin has come forward with no evidence to support any asserti'o'n that he is entitled to
any wages from SCDC. Tomlin does, however, assert the position that he was awarded costs of
$304.88 by Order of the South Carolina Comt_of Appeals dated .November 23, 2010. The
Affidavit of Debra Long confirms that upon a review of Tomlin’s Cooper account, payment of

costs of $304.88 was not previously credited to Tomlin’s account. It appears from the Affidavit
9|Page
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\ber 13, 24 C

ring the pendency of thrs actron & payment WAS:ces sy —
‘pr0ce's'.'sed for that amount into the Cooper Account of George Lee Tomlin. Further, based on the

Affidavit of Debra Long there are no additional momes and/or payments due to George Lee

Tomlin by and/or from the South Carolina Department of- Correctrons Inmate Tomlm has not .

,;come forward with any ev1dence to refute that posmon and/or conclus10n

" OTHER CLAIMS REFERENCED IN THE AMENDED AND/OR
- SUPPLEMENTAL COMPLAINT ’

The Amended and/or Supplemental Complamt makes reference to alleged federal claims;

,hnmmmr in nrmr nroceedmgs in the Umted States Drstrrct Court and in the Court of Common

~ Pleas of Greenvrlle County, any s such federal larms have been dlsposed of and/or dlsrmssed-;":

" and/or walved

Specrﬁcally, as to the Plarntlffs Nmth Cause of Actlon the Umted States Drstnct Court

~d1smrssed that clarrn to the extent it asserte' any due process wolatrons James has farled to -

Greate any genulne 1ssue of materlal fact to hy at clarm based on state law ,

V PLA]NTIFFS’ MOTION FOR PAI TIAL SUMMARY JUDGMENT ‘
FILED JULY{'13 2015. o

The plamtlffs ﬁled a Motron for Partlal

Summary Judgment on July 13, 2015 ‘which I‘

L have consrdered The Plarntrffs Motron for Paltlal Summary Judgment relates specrﬁcally to the” B

Fourth Cause of Action in the Amended Complarnt and. I ﬁnd as a matter of law that the o
‘Plaintiffs’ Motion for Partial Summary Judgment should be denied for the reasons stated above 4.
and spemﬁcally for the reasons stated in grantmg ‘summary Judgment to the defendant as to the
Plaintiffs’ Four'th Cause of Actlon.

CONCLUSION

10|Page'
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or statutory law, their alleged claims cannot survive summary Judgment based on the record

before me.

Also, 1f and to the extent the Plamtrffs Complamt can be.' int_erpret_ed as to att_ernpt'to )
allege any c1a1_rns that are subject to the South Carolma Tort Claims Act, the provisions of _.the
South Carolina Tort: Claims Act provrde for unmumty and limitations of llabrhty which would .

bar and/or preclude James and Tomlm from any recovery for any tort claim. S.C. Code Ann §

- 15- 78 60 (2) prov1des for 1mmun1ty of adrrumstratlve actlon or mactlon, (3) provides nnmunlty B

for the execut1on, enforcernent or nnplementauon ofco urt Order% (4) pmv1 des 1mmumty for the

| Aadoptlon enforcement and/or comphance of written pohcres (5) provrdes 1mmun1ty for the
exercise of an employee S exercrse of d1scret10n or Judgment, 21) prov1des 1mmun1ty related to

'the decrsron unplementatlon release and/or drscharge of a pnsoner and_ :(25)_ provides for

1mmumty related to the superwsron protectlon control or conﬁnement of a prlsoner except_
pon a showmg of gross neghgence There 1s absolutely no ev1dence in thls record that would'
support a showmg of gross neghgence and/or any actions by SCDC to obv1ate the unmumty.

granted under S.C. Code Ann. § 15-78- 60 for any tort claim.

Aftér giving due and cateful consmleratlon to the claims set forth in the Plamtlffs’ T

Complaint, and after consrdenng all of the ev1dence properly before me, I find that there is 1no -

genuine issue of any matenal fact, and SCDC is. entltled to Judgment as a matter of law as o all

of the claims and causes of action outhned above.
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Defendant’ S

Motion for Summary Judgment is granted as to all causes of action and the

Plamtlffs Amended and Supplemental Complalnts are dlsrmssed w1th preJudwe

FURTHER ORDERED ADJUDGED, AND DECREED that the Plamtlffs

IT IS

Mption for Partial Summary Judgmen_t is denied.

_ quusxf . ,2015.

IT IS SO ORDERED THIS 2|¥DAY OF

0

The Honorable Daniel D. Hall
Circuit Court Judge
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CERTIFICATE OF APPELLANT

The undersigned hereby certifies that this Record on Appeal contains all
the material(s) proposed to be included by any of the parties and not any
other material(s).

Novenber kﬁ. 2016 .8/ a{ep ﬁ%&_

George ‘Lee Tomlin,

| REC’EIVED
NOV 17 2015
SC Court of Appeals

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has caused true and correct copies
of the "Record on Appeal" and attachment to be mailed, postage prepaid, to
SCDC'S attorney:

RUSSELL W. HARTER, JR.
POB 10224 (29603)

This s \-% ' Day of November 2016

s/_J ﬁ/( TM

orge [ee Tomlin 166361
RCI CA-22, POB 2034
Ridgeland, S.C. 29936
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