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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMM(
) .
COUNTY OF SPARTANBURG ) C/A NO: 2016-CP-42-1145 :
. ' y , .
Ken Howell and Karen Nicole Lamb, ) [34F
' ) R '
Plaintiff . ) ORDER
v. ' )
Train Auto Sales, Inc. ) ’
o Defendant )
)

- Initial Hearing Date: September 5, 2016
Presiding Judge: The Hon. J. Mark Hayes, 11
Plaintiff’s Attorney: Andrew R. Hart, Esq.

PN FLEAS

J‘;rN 18 2017

urt of Appeals

Defendant’s Attorney: J. Faulkner Wilkes, Esqu/‘

This matter came before me for hearing pursuant to Plaintiff’s
Defendant’s counterclaim pursuant to R. 12(b)(6), SCRCP. For the reason:
Plaintiff’s Motion to Dismiss Defendant’s counterclaim is granted.

I. Background

otion to Dismiss

detailed beiow, the

The matter came before the Court pursuant to Plaintiff’s Motion to D!:miss Dgfendant’s

Counterclaim raised against Plaintiff pursuant to R. 12(b)(6). Plaintiff initia
filing of their Complaint on March 29, 2016. The complaint alleges that Plai |
1998 Ford E-150 Econoline van, left possession of the vehicle with Defenda
mcéhanic and repair shop, for potential repair. Plaintiffs ﬁllege that Defend ;

Plaintiffs for work claimed to have been performed on the vehicle without s

d this matter by the

tiffs, as owners of a

authorization of the Plaintiffs (Complaint {17); transported the vehicle to otlfer locations without

the consent of Plaintiffs (Complaint 13, 14); misrepresented the potential cqst of repair

(Complaint 19, 16); and failed to provide Plaintiffs with updates or estimate j prior to allegedly

performing work (Complaint 912). Plaintiffs regained physical possession df the subject vehicle
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after Defendant demanded payment of $1,387.48 but voluntarily released physical possession of

- the subject vehicle to Plaintiffs (Complaint 18, 19). Plaintiffs then parked je vehicle in a
.parking lot separate from Defendant’s property, and Defendant subsequentlyi ired a third party
to tow the vehicle back to their place of business (Comp!aintﬂl& 19,21, 23f Defendant
thercafte:; refused the requests of Plaintiff to return possession of the subj ect pehicle back to
Plaintiff. Defendant’s Answer to Plaintiff’s Complaint included a couhtercll i
is entitled to 2 mechanic’s lien pursvant to SC Co&c §29-15-10, et seq. for refpai
the subject vehicle. Defendant’s counterclaim admits that physical posscssic; of the vehicle was
released by Defendant to Plaintiffs, Plaintiffs did not return the subject vehidle to Defendant’s

place of business (Counterclaim 61), and that in order for Defendant to reggin possession of the

subject vehicle, they had to remove the vehicle from another person’s propey and return it to

their own (61).

Plaintiff subsequently filed an Answer to Defendant’s Countercl im and a motion to
dismiss pursuant to R. 12(b)(6) on the grounds that Defendant’s Countercfaim failed to state a
claim upon which relief can be granted.

Il. Standard of Review

Pursuant to R. 12(b)(6), SCRCP, a party may move to dismiss a claify made against it

based on a failure to state facts sufficient to constitute a cause of action. Spgnce v. Spence, 368 '

S.C. 106, 116, 628 S.E.2d 869, 874 (2006). In considering such a motion, te court must base its

ruling solely on the allegations set forth in the complaint. Id. The qucstions' is whether, in the
light most favorable to the Plaintiff, the complaint states any claim for relief] Gentry v. Yonce,

331 8.C. 1, 552 S.E.2d 137, 139 (1999). The grantof a motion to dismiss wjll be sustained if the

P,

o
Q
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facts alleged in the complaint do not support relief under any theory of law.
. Windham, 330 S.C. 379, 498 S.E.2d 689, 691 (Ct.App. 1998).

Pursuant to SC Code §29-15-10,

FAX NO. 8642716035

D'Laughlin v.

“a proprietor, owner or operator of any...garage or repair shop...may sell t.q e article at public’

auction to the highest bidder if:
(1) the article has been left at the shop for repairs or starage and the repairs
or the storage contract has expired; o
(2) the article has been continuously maintained in his possession (emphasi

ave been completed

g added); and

(3) thirty days have passed since written notice was given to the owner of tr?b article and to any
lienholder that the repairs have been completed or the storage contract has gxpired.”

1. Conclusions of Law

As Defendant failed to continuously maintain possession of the subject vehicle required

pursuantv to SC Code §29-15-10, Defendant fails to state a claim upbn

granted.

which relief can be

South Carolina courts have interpreted SC Code §29-15-10 to requirg| “continuous

possession” of an article by a repairman in order to maintain a lien on the prjpcrty. In Welcome

Home Center, Inc. v. Central Chevrolet Center, Inc., the direct issue addres
‘Carolina Supreme Court was “whether a repairman’s lien survives a voluntaj

possession to the owner.” Welcome Home Center, Inc. v. Central Chevrolet

d by the South
y relinquishment of

Center, Inc., 272

S.C. 176, 249 S.E.2d 896 (1978). Summary judgment in favor of the Plainti]’f was granted by the

trial court and upheld by the South Carolina Supreme Court. The court reas

repairman seeking to enforce a lien pursuant to SC Code §29-15-10, et seq.

ned that the

ad voluntarily

relinquished possession of the subjec; property to the owner, and the lien exg
repairman had relinquished possession of the vehicle. -Id.. |

Defendant admits in its Answer to Plaintiff’s Complaint that it rele
subject vehicle to the Plaintiff (Counfcrclaim q61). Following release of thel

Plaintiffs, Defendants then, without authorization, retrieved the subject vehig

ired at the time the

d possession of the

subject vehicle to

le from another’s

(o)
oo
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property, leaving them in current possession of the subject vehicle (Countercfaim 129).

Consistent with the holding in Welcome Home Center, Inc., any potential lier the Defendant

might have c!aimed expired at the time of voluntary relinquishment of posseggion of the subject

vehicle back to Plamnffs Dcfendant makes no allcgatlon in their Answer anfl Counterclaim that

Defendant involuntarily lost possessxon of the subject VGhIClC or possession

obtained by any means other than voluntary relmqulshment by the Defendanf Accordingly,.

Defendant’s clalm for a lien pursuant to. SC Code §29-15-10 fails as a matteripf law, as

Defendant cannot plead all elements required to prove a claim pursuant to thg statute.

IV. Conclusion
For the foregoing reasons, Plaintiff’s Motion to Dismiss Defendant’s

lien pursuant to SC Code §29-15-10, et seq. is hereby GRANTED.

Counterclaim for a

The Hon. J. Mark Hayes, Il

Court of Common Pleas, Spartanburg County

. 2016
Spartanburg, South Carolina

'y the Plaintiffs was

o
[de)
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JAN 18 2017
Court of Appeals

FORM 4

STATE OF SOUTH CARGLINA JUDGMENT IN A CSVIL CASE
COUNTY SPARTANBURG !
IN THE COURT OF COMMON PLEAS CASE NO. 2016-CP-42-01345
Ken Howell and Karen Nicole Lamb Train Auto Sales, Inc.
PLAINTIFF(S) DEFENDANT(S) :
Attorney for : D) Alaintiff || Defendant
. _ or
Submitted by: Andrew R. Hart * [] self-Refiresented Litigant
DISPOSITION TYPE (CHECK ONE) ﬂs
JURY VERDICT. This action came before the court for a trial by jury. The isues

have been tried and a verdict rendered.

X1

DECISION BY THE COURT. This action came to trial or hearing before thejrou .
The issues have been tried or heard and a decision rendered. O
ipformation. i

O ACTION DISMISSED (CHECK REASON): [[] Rute 12(b), SCRCP; [] Rule 41(p),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); ] Other

O ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [} Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or mpdify
arbitration award; [_] Other '

™ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE 8

[ affirmed; [} Reversed; [ ] Remanded; [ ] Other

NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
THE CIRCUIT COURY RULING IN THIS APPEAL. §
T IS ORDERED AND ADJUDGED: [X] See attached arder (formal order tc follow) [] state

Court:

DMINISTRATIVE AGENCY OF
ent of Judgment by the
ORDER INFORMATION

This arder ] ends [X] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX .
Complete this section below when the judgment affects title to real or personal proferty ar if any amount
should be enrolled. if there is no judgment Information, indicate “N/A” in one of the boxﬁ below. '
Judgment in Favor of . Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) helow) ] (List agnount(s} below)

N/A

if applicable, describe the property, including tax map information and address, re prenced in the order:

o
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The judgment information ahove has been provided by the submitting party. Disputes concerningfthe amounts contained in
this farm may be addressed by way of motion pursuant ta the 5C Rules of Civil Procedure. Amounts to be computed such as
interest. or additional taxable costs not available at the time the farm and final order are submifited to the judge may be
provided to the clerk. Note: Title abstractors and researchers should refer to the official court ordetfor judgment detalls.

Clrcuit Court Judge ' , Judge Code Date
For Clerk of Court Office Use Only
This judgment was entered on the day of : , 20 and a copy mai!ej first class or

placed in the appropriate attorney’s box an this day of ,20 to Jttorneys of record or
to parties (when appearing pro se) as follaws: :

ATTORNEY(S) FOR THE PLAINTIFF(S) l ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT
Court Reporter:

" ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PGE 1

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

[
—
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-Spartanburg Common Pleas

Case Caption: Ken Howell VS Train Auto Sales Inc
Case Number: 2016CP4201145

Type: Order/Form 4

IT IS SO ORDERED

s/ J. Mark Hayes, I #2132

Electronically signed on 2018-12-12 14:58:33  page 8of8

!
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J. FALKNER WILKES

Attorney at Law

KOO XRRRORNRKRKRXK

114 Whilsefr Strect
Greenville, South Carolina 29601

January 18, 2017

* Jenny Abbott Kitchings
Clerk of the Court of Appeals
P.O.Box 11629
Columbia, SC 29211
And by facsimile to: (803) 734-1839

‘Re: Ken Howell and Nicole Lamb v. The Train Auto Sales,
C.A. No.: 2016-CP-42-1145; Appellate Case No.-

3 ﬁ%ﬁ“ 282.12%2

Dear Ms. Kitchings,
I represent The Train Auto Sales, Inc. Enclosed please fing

Appeal and Certificate of Service along with a check for the filijfe

* captioned case.

a Notice of
fee ig the above
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}
J. FALKNER WILKES
Attorney at Law
Gl Bouts Cusios 29601 | Feinie aen 271403
Thnuary 18, 2017 RECEIVET}
- Jenny Abbott Kitchings JAN 18 20 |
Clerk of the Court of Appeals SC Court of Appeals
P.O. Box 11629
Columbia, SC 29211
And by facsimile 1o: (803){734-1839
‘Re: Ken Howell and Nicole Lab v. The Train Auto Sales,
| C.A. No.: 2016-CP-42-114§; Appellate Case No.: _
Dear Ms. Kitchings, . , '
I represent The Train Auto Rales, Inc. Enclosed please fin 3& a Nopce of
Appeal and Certificate of Service plong with a check for the filigg fee in the above
captioned case. ‘




