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THE LAST WILL AND TEsatAMENTQﬁ”Y) Case No. 1994-ES-18-00147-2
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RICHARD S. HENSON and VANN ) D
KENNETH HENSON, ) JA N X
2
Petitioners, g SC COU/[ 077
) ORDER of 4»0p

ALBERT T. HENSON, JR. and JULIAN g
REID HENSON, )

Respondents. g

On October 26, 2016, Petitioners Richard S. Henson and Vann Kenneth Hensoﬁ
(collectively, “Petitioners”) moved to dismiss, pursuant to S.C. Code Ann. § 62-1-308, Respondent
Albert T. Henson, Jr.’s (“Respondent”) appeal of the order appointing a special fiduciary as interim
ir_usfee issued by the probate court. A hearing was hela before this Court on Petitioners’ Motion
to Dismiss Appeal on Monday, November 21, 2016. Presenting argument to this Court were Trudy
H. Robertson, Esquire, for Petitioners and Daniel F. Blanchard, I1I, Esquire, for Respondént. After
due delib‘er,at.ion, review of the memoranda and case law, and hearing arguments of counsel, this
Court grants Petitioners’ motion to dismiss Respondent’s appeal of the probate court order
appointing a special fiduciary as interim trustee. Based on the findings of fact and conclusions of
law more fully set forth below, this Court finds that the probate court order is not appealable under

"~ S.C. Code Ann. § 61-1-308 because it provides only temporary relief and is not a final order.
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I. Findings of Fact

1. On January 26, 2015, Petitioners filed in the Probate Court for Dorchester County
a Pc.tition to Appoint a Successor Trustee of the Trust EI? Created under the Last Will and
Testament of Eunice I. Page, dated October 14, 1992 (the “Trust”) and filed an Amended Petition
on May 4, 2015 (Probate Case Number 1994-ES-18-00147-2). Petitioners and Respondent are
beneficiaries of the Trust. In the Amended Petition, Petitioncfs claim that the trusteeship of the
Trust is vacant and they seek appointment of a successor trustee to-administer-the Trust,

2. According to the Amended Petition, Eunice 1. Page owned certain real property
located at 605 North Main Street, Summerville, South Carolina (the “Subject Property”), which
was transferred to the Trust by deed on July 22, 1997. Petitioners assert that the Subject Property
is the sole asset of the Trust. Respondent denies that the Subject Property is an asset of the Trust
and instead claims that Eunice 1. Page éonveyed the Subject Property to him érior to her death.

3. On October 12, 2015, Petitioners filed a Motion for the Appointment of a Special
Fiduciary as an Interim Trustee, and also filed a subsequent Motion for an Expedited Hearing,
Under those two motions, Petitioners sought the appointment of a special fiduciary who would
serve as interim trustee of the Trust and, among other things, ensure that the Subject Property is
not lost to a lender who holds a note and mortgage on the Subject Property maturing on December -
3, 2016. Respondent filed a memorandum in opposition to Petitioners’ Motion for the
Appointment of a Special Fiduciary as an Interim Trustee on June 29, 2016.

4, Associate Probate Judge Molly D. Edwards held a hearing on June 29, 2016 on
Petitioners’ Motion for the Appointment of a Special Fiduciary as an Interim Trustee. On August

31, 2016, Judge Edwards issued an Order Appointing Special Fiduciary as Interim Trustee (the
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“Order”), in which she appointed Ashley Andrews, Esquire, as a special fiduciary to serve as
interim trustee of the Trust pursuant to S.C. Code Ann. § 62-7-704. Under the Order, Ms.
Andrews’ powers are limited to the following: (1) negotiating with the lender and/or the parties
to extend the due date of the.current mortgage in order for litigation to be finalized or have the
mortgage paid off prior to the December 3, 2016 due date; (2) determiniﬁg if any other assets are
titled to the Trust; (3) recovering all records Respondent may possess regarding the alleged transfer
of the Subject Property from Ms. Page to Respondent; (4) collecting copies of all agreements
-Respondent; Ms=Page, or Ann Page Pittillo may haveentered into with another party to lease the -

Subject Prope‘rty; and (5) ensuring all actions taken by her are done in the interest of maintaining
the status quo pending a final hearing on the merits in this case.

S. On September 16, 2016, Respondent, pursuant to S.C. Code Ann. § 62-1-308, filed
a Notice of Inteﬁt to Appeal with the Court of Common Pleas, Dorchester County, thereby
providing notice that he seeks to appeal the Order.

6. On October 26, 2016, Petitioners submitted the Motion to Dismiss Appeai
addressed in this Order. |

7. On Novembqr 17, 2016, Respondent submitted its Memorandum of Law in
Opposition to the Petitioners’ Motion to Dismiss Appeal.

8. The hearing was held on Monday, November 21, 2016,.béf0re this Court.

IL CONCLUSIONS OF LAW

1. The Order is not appealable under S.C. Code Ann. § 62-1-308 because it provides
only temporary relief and is not é final order. Appeals to the circuit court from the probate court
are governed by S.C. Code Ann. § 62-1-308, which provides, in pertinent part, that a “person

interested in a final order, sentence, or decree of a probate court and considering himself injured

1



by it may appeal to the circuit court in the same county.” An order from the probate court that is
not a final order is not reviewable under § 62-1-308. Fulmer v, Cain, 380 S.C. 466, 469, 670
S.E.2d 652, 654 (2008). Court; of common pleas lack subject matter jurisdiction over appeals of
a temporary order issued by a probate court, Boyce-Abel v. Work, 305 S.C. 43, 44, 406 S.E.2d
184, 185 (Ct. App. 1991).

2. Here, the Order provides only temporary relief pending a final hearing on the
merits, and it is not a final order subject to appeal under § 62-1-308. This Court finds that the
Order is merely a temporary measure intended to preserve the Subject Property until é final hearing
on the merits can be held to resolve the issues in dispute,

3. Boyce-Abel is controlling on the issue of whether the Order is appealable under §
62-1-308. Just as the appointment of the special administrators in Boyce-Abel was temporary, the
appointment of the special fiduciary in this case is similarly temporary. In addition, like the special
administrators appointed in Boyce-Abel, the interim trustee in this case is authorized only to
perform certain acts to maintain the status quo-until final resolution. Boyce-Abel dictates that the
Order is not a final, appealable order under § 62-1-308. Accordingly, this Court is dismissing
Respondent’s appeal for lack of subject matter jurisdiction.

4. Respondent argued, in opposition to Petitioners’ Motion to Dismiss Appeal, that
the Order is appealable and that Boyce-Abel is not controlling because the appeal instead involves |
- (1) a final order affecting a substantial right made in a special proceeding under S.C. Code Ann. §
14-3-330(3) and/or (2) an order that grants, continues, or refuses an injunction under § 14-3-
330(4). Respondent also argued that the Probate Court’s Order is a final order because of §.C.
CODE ANN, § 62-3-107, which states that “unless administration of an estate is fnvolved, each

proceeding before the [probate] court is independent of any other proceeding involving the same
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estate.” Respondent argued that each petition in a probate file should be considered as initiating
an independent proceeding, so that an order disposing of the matters raised in the petition should
be considered a final, appealable order. The Court finds Respondent’s arguments without merit.
The Order is specifically temporary, in both title and ”substance, and not final, as determined above.
This Court finds that § 62-1-308 and Boyce-Abel are controlling and, thus, it is not necessary to
further address Respondent’s arguments under § 14-3-330(3). Even if the Court were to further
address § 14-3-330(3), this Court finds that Respondent has not lost or had affected any
“substantial right” as that term is defined by South Carolina law. See, 'e.g., Mid-Sz‘ate Distr, v.
Century Importers, 310 S.C. 330 (1993) (an order affecting a substantial right is an order that
would discontinue an action, prevent aﬁ appeal, grant or refuse a new trial, or striké out an action
or defense). Respondent’s claims of ownership of the Subject Property have not been discontinued
or stricken and are still subject to a future, final hearing before the probate court. Respondent has
neither been dispossessed of his claims, nor his physical access to the Subject Property, by the
Order. The next argument of Respondent is that the Order grants, continues, or refuses an
injunction. This is incorrect. The Order specifically preserves the primary disputes between the
parties and only ensures that the status quo is maintained pending the final hearing before the
probate court. The probate court, in fact, refused to grant any broader relief that was initially
requested by the Petitioners and specifically limited its Order and determined that it would not
dispossess the Respondent of the Subject Property in the Order. The Order was limited to actions
to be taken by the special fiduciary done only in the interest of maintaining the status quo pending
a final hearing on the merits. To say otherwise is to contradict the clear terms of the probate court’s

Order, which this Court finds is not an order that grants, continues, or refuses an injunction under

§ 14-3-330(4).
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HI.  CONCLUSION

Based on the foregoing, Respondent’s appeal should be DISMISSED in its entirety and

Petitioners” Motion to Dismiss Appeal GRANTED.

<Z=9-Fhe-Henoratte Edgar W. Dickson
&fe‘iﬁé?‘ [ 2016 |

Orangeburg, South Carolina
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