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' STATE OF SOUTH CAROLINA -

) INTHE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) ‘TWELFTH JUDICIAL CIRCUIT ‘ =
Thomas E. Davis, #351299, ) Case No. 2013-CP-21-0846 wi«\
) ’”’(&m L)
Applicant, ) - =t
) MEA/D@ %cﬂ‘} o tm
v. ) ORDER OF DISMISSAL &3z — g
) GRANTING WHITE V. STAEE %
State of South Carolina, ) APPEAL w oE F
) - .
Respondent. )
)

This matter cornes before the Court by way of an Application for Post-Conviction Relief

(PCR) filed March 27, 2013. Respondent made its Return on March 18, 2013. The Court

“convened an ev1dent1ary hearing into the matter on October 9, 2014, at the Florence County

Courthouse. Applicant was present at the hearing and represented by Jonathan Waller, Esquire.

- J. Croom Hunter, Esquire, of the South Carolina Attorney General’s” Office, represented
Respondent. B

- At the evidentiary hearing, Applicant testified on hrs own behalf. Respondent also

presented testimony from trial counsel, Richard W. Strobel, Esquire (Counsel). The Court also'

had before it a copy of the trial transcript, the Florence County Clerk of Court records, the

Applicant’s South Carolina Departnrent of Corrections records, the PCR application, and the

\
{

return.

I. PROCEDURAL HISTORY
The Applicant is presently confined in SCDC pursuant to orders of commitment from the
Florence County Clerk of Court. Applican‘r was indicted at the September 2011 term of the

Florence County Grand Jury for attempted murder, armed robbery, and possession of a weapon -
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during the commission of a violent crime (2011-GS-21-1371). Richard W Strobel; Esquire
represented the Applicant. |

The State proceeded to trial on June 18, 2012, and the jury found the Applicant guilty as
indicted on the armed»robbery and weapon possession charges. As to the attempted murder
charge, the jury found the Applicant guilty of the lesser-included offense of assault and battery of
a high and aggravated ﬁature. The Honorable Thomas A. Russo sentencéd the Applicant to
concurrent terms of thirty (30) years imprisonment for armed robbery and twenty (20) years
imprisonment for assault and battery of a high ‘and aggravated ﬁature. Judge Russo also
sentenced thé”Apl;licant toa conéecutive five (5) ’year prison term for possession of a weapon

during a violent crime. The Applicant did not appeal.

II. ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel

1II. SUMMARY OF TESTIMONY

During the evidentiary hearing, Applicant testified he was charged with attempted
murder, armed robbery; and weapons possession. Applicant testified he was arrested with both
codefendants, and they were charged with the same crimes, except the weapons possession.
Applicant testified he was represented by Richard Strobel (Counsel).- Appiica'nt testified he
fefained Strobel after other ihmates recommended his services. Applicant testified he ﬁrs:c met

with Counsel on April 12. Applicant testified Counsel had him sign a representation agreement
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and told Applicant he would come back again. Apphcant testified he never met with Counsel
again, and no one from Couﬁsel’s ofﬁce ever came to see him. Apphcant testified he spoke with
Counsel on the phone four or five times, and Counsel charged $1500 more. Applicant testified he
~ was denied bond, but his codefendants were able to gét bonded out. Applicant testified he did
| have a bond hearing. Applicant testified Counsel told hini the State of Connecticut had a hold on
him for unrelatéd charges, and he wouid not get bond. i

" Applicant testified Counsel never discussed any of the evidence or possible defenses with
Applicant. Applicant testified Ahe was never made aware that SLED was involved in the case until
the day of the trial, and he never saw any SLED reports. Appl.icant testified he wrote to SLED to
get the reports from the GSR test. However, Applicant testified he never asked Counsel for
. copies of the test results. Applicaqt testified he and Counsel never discussed retaining an expert,
~ and théy nevér discussed any of the witnesses. Applicant testified hé provided Counsél with a
number of witnesses to call on his behalf, but fhey did not testify, and Counsel never discussed
those witnesses with Applicant.

Applicant testified he and Cpunsel never discussed his trial. Applicapt testified the State
claimed he was the shooter, but he claimed innocence. Applicant testified his .hands tested
positive for gunshot residue, but h‘e‘ did not know how the fesidue got on his hands. Applicant
tésﬁﬁed the gun did not have his fingerprints on it. Applicant testified he was aware none of his
codefendants tested positive for gunshot residue. Applicant testified he' aﬁd ’Counsel never
discussed any of his codefendants, and fhat_ he and Counsel got into an argument at trial.
Applicant testified he did not bélieve Counsel was prépared for trial. Applicant testified Counsel

never discussed his right to testify with him, but Applicant testified it was his decision to testify.
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~ Applicant testified that he ;Nas unaware, and that Counsei had not adt/ised him, that his testimony

would potentially change the order that closing arguments_Would be presentetl to the jury.
| Applicant testified he believed Counsel was ineffective for failing to object to a “hand of

one, hand of all” jury charge but Appllcant testified he brought up the hand of one charge during
his own trial testimony. Applicant testified he d1d contact Counsel following h1s conviction and
requested that Counsel file an appeal of his conviction, and that the response he recelved from .
Counsel was that “I don’t .do appealé.” Applicant testified Counsel never discussed Applicant’s

right to an appeal of his conviction. Applicant then testified that he attempted to file an appeal on

~ his own butwwas unable to do S0 because he Was in. the Reception and Evaluation Institution of
the Department of Corrections. Applicant testified he told 'Counsel he wanted to go to trial, but
Counsel advised him to plead guilty.

On cross-examination, Applicant agoin claimed he and Counsel never discussed the .
ev1t1ence agamst him. Applicant testified he was sitting in the back seat of the car when the crime
occurred. Applicant admitted that Arenthus Garrett testified that he witnessed the shooter get in
the back seat of the car. Applicant testified he had dreadlocks when he went to trial, but his hair
was cut after he went to SCDC. Applicant conceded that some witness testimony claimed the
shooter had dteadlocké. Applicant conceded he wés the only codefend’ant who tested positive for
gunshot residue on his hands. Applicant testiﬁed he had been shooting guns in Darlington
County earlier in.the day. Applicant testified he did not untlerstand why the gun did not have his
fingerprints on it, but upon further questioning, he diti adrnit the gun had rubber grips which
were difficult to pull ﬁngerprints‘from. Applicant testified he did not have any ext)erts or other
witnesses at the PCR hearing to testify on his behalf. |
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Applicant claimed he testified at trial to get the truth out for the jury. Applicant testified it
wa;s his decision to testify. Applicant again claimed that Counsel never discussed anything with
>him. Applicant testiﬁed. he brought up the “hand of one, hand of all” at trial to explain why he
ran from the police. Applicant admitted he is guilty of the lesser offenses, but he denied he Was
the shoo;er.~>Applicant.admitted that he did apologize after he was convictéd, but he testified hisb
apology was for not stoppiﬁg the crime, rather than committing it.

After the conclusion of Applicant’s testiﬁony, the State presented testimony from Trial
Counsel. Counsel testified he recalléd representing Applicant and reviewed his file prior to the
PCR bearing. ACAounsel testiﬁed he was retained to represeht Applicant. Counsel te;stiﬁed he met
with Applicant “toé many times.’; Upon further questioning, Couns‘él testiﬁed- he met with
Applicant at least a dozen tiﬁes prior to trial at-the detention center. Counsel testified he and

- Applicant also spoke on the ph(;ne multiple times. Counsel testified he did not need to meet with
Applicant any more than he did in order to prepare for trial. C(;;;lsel testified he went over the
elements of the charges against Applicant. Counsel also testified he filed Rule 5 and Brédy
motions and went over the discovcry fnaterials with Applicant. Counsel testified Applicant never
asked for a copy of his discovery materials.

Cémsel testified he “supposed” the evidence against Applicant was strong. Counsel
testiﬁéd he discussed Applicant’s version of events and»prepared the. case with the intention of
_going to trial. Counsel testified Applicaht never gave him the names of any witnesse.s- to
interview. Clounsel testified he Would'have attempted to contact them if Applicant had given him
any names. Counsel testified the State ﬁever conferred any plea offers. ‘Counsel testified he orally

went over the SLED reports with Applicant. Counsel testified that he argued to the jury that
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'Apélicant’s DNA was not found anywhere. Counsel testified he moved for a directed verdict
after thé State’s case and renewed his motion at the close of testimony.
Counsel testified he never likes for his clients to testify but -Applicant was adamant that
he take the.stand, even over Cdunsel’é advice. Counsel testified he and Applicant didl gd over his
prior record before he took the stand. Counsel festiﬁed he and the judge both reviewqd
Applicant’s _consfitutional rights prior to his testimony. Counsel testiﬁe-d Applicant brought up
the “hand of one, hand of all” during his t,estimbn;f, but Counsel .did not have a problem with the
charge when the solicitof asked for it because he believed the charge would be more béneﬁcial ‘
than detrimental to Applicant’s case dﬁrihg jury deliberations because it could help persu_adé the |
| | jury Applicant was not the shooter. Counsel recalled the judge saying on page 315 of the trial

. transcript that he believed the-charge would help Applicant as well. Counsel testified Applicént
was convicted of the lesser-included offense of ABHAN. Couns;el testified he'téld Applicant
© before the trial that he had the right to appeal if he was found guilty. Counsel testified Applicant -
did not ask him to abpeal the \;erdict. Counsel testified he did not believe Applicant had any
likelihood of success on appeal. |

On cross—exémination, Counsel» testified he kept notes of his meetings in his file, but he
did not have the dates of fhe meetings he had with Applicant. Counsel testified his notes contain
what he and Applicant spoke about at the meetings. Upon furthér questioning, Counsel téstiﬁ‘ed
that he had reviewed his file in preparation for the évidentiary hearing, however, Counsel did not
have his file with him at the hearing and could hot produce notes or even dates of any times that

he testified that he met with Applicant. Counsel testified he does not discuss the evidence-until

he gets all of the Rule 5 and Brady materials. Counsel testified that SLED did perform a GSR
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test on Applicant, and Applicant tested positive. Counsel testified he told the jury about a movie
where a suspect got gunshot residue on his hands from being put in-the back of a police car and
rubbing his hands on tile bench as one possible way Applicant could have tested positive.
Counsel testified Applicant brought the movie to his attenti_c?n. Counsel testified he told
Applicant the GSR test was positive but did not explain the mechanics of the test itself. Counsel
testified he did not see a need to talk to the SLED forensics analysts. Counsel testified he did not
talk to the Florence County crime scene investigator. Counsel testified Applicant’s ﬁngerpfir_lts
were not found. Counsel testified he did ndt have an independent fingerprint analysis done
because he was aﬁaid Applicant’s ﬂngerprints would be found on the weapon or the
ammunition. Counsel testified there was no benefit to having fingerprint féstin_g done. Counsel
testified he did not consult any experts. When asked whether the defense strategy would have
changed prior to trial had Applicant’s fingerprints, or some other person’s fingerprints, been
found on the weapon, Counsel was unable to provide an answer.

Counsel testified he did not bring up the witnesses® prior criminal record as part of his.
trial strategy. He testified that a hearing was held to determine the gdmiséibility' of some Rule
609, SCRCP, impea;chable conviction evidence regarding several of the‘ witnesses. One witness
in particular, Arenthus Garrett, had several prior convictions that he would have been subject to
questioning aboﬁt. When asked aBout Counsel’s trial strategy regarding failing to question Mr.
Garrett regarding those prior convictions when Mr. Garrett later testified for the State, Counsel
responded, “to win.”

Counsel testified he did not object to exhibits being entered without a thorough

foundation because he and the solicitor marked the exhibits before the trial to save time. Counsel
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téstiﬁed he would have objected to the e#hibits based on lack of foundation if he thought it was
needed. When asked speciﬁcaliy what the trial strategy behind State’s exhibits 1-37, 39, and 40,
'being admitted into evidence, pre-trial, without objection or foundation,l Counsel responded by
asking Applicant’s PCR Counsel, in a bélieveld sarcastic manner, “I don’t know, what are they?” -
When Counsel ultimately answered the original question, his response to the question of trial
strategy was “to win.” |

Counsel was asked several times in regards to several different specific questions
regarding what his trial strategy was for making certain decision. Numerous times in response to -
those specific questions of trialistra'tegy, Counsel testified that his étrategy was “to win.” Counsel
testified that he waived his opening statement because he did not want to put certain things in
front»of the jury prematurely. Counsel testified thatv‘once the trial commenced, he elected to not
give an opening sta£ement, but to address the jury at a later time, but that ﬁltimately he never did
address the jury until closing arguments. Counsel testified that if Tyon Evans had testified based
upon a statement that was not disclosed in the Rule 5 and Brady materials, Counsel would have
“raised Hell.” Counsel testiﬁed he would have asked for a mistrial if any statements céme in that
were not included in the discovery materials. Counsel'testiﬁc';d Applicant was going to attempt to
refute Evans’ testimony when he fook the stand himself. Counsel teswtiﬁed Applicant V\'/as'
“overbearing in his desire” to testify. Counsel testified he did not recall if he advised Applicant
that he would waive tile last closing argument by testifying. Counsel testified he did not ot;ject to-
the solit_:itor"s cross examination of Applicanf because Applicant claimed he was not the shooter,
and objecting would. have made it appear to the jury that Applicant was éttempﬁng to hide

something. Counsel testified he did not objecf to solicitor’s statement in closing that he was
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“sorry” for Applicant’s ignorance because it was the solicitor’s opinion, and he did not think it
would have been good frial strategy to object during closing and that he thought it‘.was “rude” to
object during a-closing: argument. Finally, Counsel testified that he_ did not file an appeal
following the conviction of Applicént because he didn’t feel that there were issues to appeal,
despite the fact that he had been overruled on several oi)jections during the course of the-trial.

On redirect, Counsel testified it was trial strategy‘not to hire a fingerprint expert because
ﬁnding Applicant’s fingerprints would orily have hurt Him. Counsel testified he did object to the
| admission of Exhibit number 38. Counsel testified he vdid not believe making an opening
statement would have helped his client because it would have lockéd him into what Applicant
Was going to say on the stand, and he was not confident Applicant would not-change his story
when he took the stand. Counsel testified he did not attempt fo impeach the victim because it
would make his client look bad. Counsel testified ﬁe only objects to closing arguments when it is
absolutely necessary because he thinks it is rude. He testified he did not believe there was
anything in thé solicitor’s closing worth objecting to. Finally, Counsel testified he did not know

if his trial strategy would have changed if someone else’s ﬁngefprints were found on the gun, but

it would not have changed his trial strategy if Applicant’s prints were found on it.

IV. FIND_INGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the record in its entirety and has héard the testimony and
arguments presented at the PCR hearing. This Court has further had the opportunity to observe |
each witness who testified at the hearing, and to closély pass .upon their credibility. This Court
has weighed the festimony accordingly. As an initial matter, this Court finds Counsel’s testimony

credible and Applicant’s testimony not credible.
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Set forth below are the relevant findings of fact and conclusions of law as required by

S.C. Code Ann. § 17-27-80 (2003):

A. Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant bears the burden of proving the A

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 8.14 (1985)

(citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the applicatiqn alleges

ineffective assistance of counsel as a ground for relief, the applicant must prove "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result." Id. at 442, 334 S.E.2d at 814 (citing Strickland v.

‘Washington, 466 U.S. 668 (1984)).

~ The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Id. (citing Strickland 466 U.S. at 687,

 Tumer v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). Courts presume counsel rendered adequate assistance and made all significant decisions

~ in the exercise of reasonable pfofessio‘nal judgment. Id. (citing Strickland, 466 U.S. at 690). The.

applicant muSt.overcome this presumption in order to _feceive relief. Cherry v. State, 300 SC
115,118,386 S.Er2d 624, 625 (1989). ‘ . _

Courts use a two-pronged te.st in evaluéting allegations of ineffective assistance of
counsel. Q at 117, 386 S.E.2d at 625. First, the applicant must prove counsel's performance was

* deficient. Id. Under this prong, courts measure an aﬁomey’s performance by its "reasonableness

under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any
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deficient i)erformance must have prejudiced the applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the resultlof the proceeding would have
been different." Id. at 117-18, 386 S.E.2d at 625.

Applicant-alleges Counsel was ineffective for failing to thoroughly challenge the State’s
case at trial. This Court finds Appllicant’s argumeﬁt fails because he has not shown Counsel was
deficient in any way, and he has not shown any prejudice resulting from Counsel’s alleged

ineffectiveness.

A. Alleged Deficiency

Despite Applicant’s testimony'to the contrary, Counsel’s testimony at the PCR hearing
ciearly showed that Counsel received, reviewed, and considered all of the State’s evidence in the
case, and Counsel met with Applicant at least a dozen times t(; discuss the case and prépare
Applicant’s defense. As such, Couhsel had plenty of time to devise his overail strategy in the
case. If Applicant’s testimony that he only saw Counsel one time prior to trial is to be believed

- over Counsel’s testimony, the Court’s inquiry need not proceed any further. However, this Court
finds that Applicant’s testimony was.' wholly' not credible, just as the jury found Applicant’s
testimony at trial to be unbelievable; After all, the jury considered Applicant’s testimony and
decided he was not telling the truth when they convicted him. In fact, Counsel pointed out on the
sj[and that Applicant was lying_about the number of times they met, becauséVCm.msel appeared
with Applicant at hjs‘bon.d hearing, which would have accounted for at least one meeting after
their initial consultation. |

Counsel was not ineffective for failing to thordughly challenge the State’s case at trial

because Counsel’s decisions were shaped by his trial strategy. "[T]he court should recognize that
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counsel is strongly presumed to have rendered adequate assistance and made all significant
decisions in the exercise of reasonable professional judgmegt." Strickland, 466 U.S. at 690.
When counsel articulates a strategy, it is measured under‘ an objective standard of
reasonableness. Ingle v. State, 348 S.C. 467, 470, 560 S.E.2d 401, 402 (2002). "[S]trategic
choices made after thbrough i}lvestigation of law and facts relevant to plausible opt—ioné are
\;irtually uﬁchallengeable; and strategic éhoices made after less than complete investigation are |

reag_qnable precisely to the extent that reasonable professional judgments support the limitations,

on investigation." Strickilandl 466 U.S. at 691. Strickland requires that trial counsel must be
given leeway to make reasonable strategic decisions. No particular set of detailed ruies for
counsel’s conduct can safi;factorily take account of the variety of circumstances faced by
- defense cqunsel or the range of legitiniate decisions regarding how best to represent a criminél
défendant. Id. at 688-689. “Representation is an art, and an act or omission that is unprqfessionél
| in one case may be sound or even brilliant in anothef.” Id. at 691. Therefore, judicial scrutiny of
counsel’s performance must be highly deferential. Id. at 689. Where counsel articulates a valid

strategic reason for his action or inaction, counsel’s performance should not be found ineffective.

Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State, 309 S.C. 560, 425

S.E.2d 20 (1992); Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992). Courts must be wary of
second guessing counsel’s trial tactics; and where counsel articulates a valid reason for
employing such strategy, such conduct is not ineffective assistance of counsel. Whitehead v.

State, 308 S.C. 119, 417 S.E.2d 529 (1992).
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While Counsel’s basic response to Applicant’s questions of his trial strategy was “to
win,” when pressed, Counsel gave clear and unambiguous reasons why he chose to make various
decisions throughoﬁt the trial.

First, Applicant contends Counsel was ineffective for failing to retain or consult a
fingerprint expert. However, failure to conduct an independent investigation does not constitute
ineffective assistance of counsel when the allegation is supported by mere speculation as to the

result. Rollinson v. State, 346 S.C. 506, 552 S.E.2d 290 (2001). A, PCR applicant cannot show

that he was prejudiced by counsel's failure to call a favorable witness to testify at trial if that

witness does not later testify at the PCR hearing or otherwise offer testimony within the rules of

evidence. Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 540 (1995); Dempsey v. State, 363

S.C. 365, 369, 610 S.E.2d 812, 814 (2005). Regardless, Counsel’s explanation for this strategic
decision was more th;m adequate. Because Applicant’s fingerprints were not found on the gun,
Counsel reasoned there was no benefit to having any further testing done on the weapon. If,
Counsel explained, Applicant’s fingerprints were found on thg weapon, it would only hurt
Applicant’s case. If Appiicant’s fingerprints were not found on the weapon, there was also
nothing to be gained because the State already conceded Applicant’s fingerprints wére not found.
Applicant claims that some mystery shooter’s prints would have been found on the weapon;
however, Applicant was the only codefendant who tésted positive for gunshot residUe. Clearly
Counsel’s reasoning was that if anyone’s prints were to be found on the gun, they would most
likely belong to Applicant. |

Additionally, Counsel cannot be held deficient for failing to retain an expert where he

undertakes a vigorous cross-examination of the State’s expert. See Frasier v. State, 306 S.C. 158,
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410 S.E.2d 572 (1991). Applicant argues Counsei was deficient for ndt even consulting with an
expert because Counsel essentjally did not icnow what he did not know. However, Counsel has
Been trying criminal cases for de-cades and is fully capable of determining whether he needs to
consult an expert or not. Applicant claims Counsel did not adequately rebut the (_evidence
presented by the State’s crime scene expert (Paul Bird); however, the reéord reflects Counsel did
thoroughly cross-examine Bird for ﬁgle (5) pages in the transcript. Record, 237-242. As such,
Counsel’s performance with regards to the weapon ahd any expert fingerprint testimony was not
deficient. |

Applicant next contends Counsel was ineffective for not objecting when the solic_itpr
requg:sted the judge give the jury a “hand of one” charge. However, Counsel testified at the_PCR
hearing that he did not object to the charge because he felt it could be beneficial to his clieht.
Applicént cites nﬁmerous cases to support his position; however, they are distinguished from this
case because-here Applicant brought up the theory of accomplice liability on his bwn when he
testified before the jury, and Counsel reasoned the charge could_beneﬁt Applicant. Aéplicant, a
_ layman, was giving an .uriresponsive legal atgumént during his testimony and not testifying to the
facts surrounding the incident, and such argument should not have normally been construed as
sufficient to substantiate a jury charge of accomplice liability. However, “[r]epresentati[pn is an
art, and an act or omission that is unprofessional in one case may be sound or even brilliant in
ahother.” Strickland, at 691. When the solicitor asked th<_3 judge to charge “hand of éne, hand of
all” the following took place:

The Court: Mr. Strobel, do you have any position on that?
Mr. Strobel: I’m not gonna object.
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The Court: I don’t blame you. I think you’re [the soiicitor] instilling in this case
an issue that’s not here, but I’ll need to look at the charge I’ve got unless you have
something you want me to consider.

Record, at 315. Clearly, even the trial judge agreed with Counsel’s strategy in not objecting to
the charge. Counsel obviously l)';elieved the charge would only serve to further confuse the jury
about the State’s case and show the solicitor was unsure which theory of the case was correct.
Counsel’s reasoning was obviously correct to a certain degree because the jury found Applicant -
guilty of the lesser included ABHAN. As such, Counsel’s performance cannot be deemed
ineffective, and Applicant has failed to show any resulting préjudice.
~ Applicant next contends Counsel was ineffective for failing to object to the State’s
exhibits being admitted into evidence without any foundation. _However, Counsel described his
~reasoning at the PCR hearing, explaining that he and the solicitor went through the exhibits prior
to trial, so he was already awaré éf what the solicitor was planning to admit. Counsel explained
that if he had a problem with the admission of any exhibits, he would object. Indeed, Counse] did
object to the admission of State’s Exhibit #38. Counsel may be found ineffective for failing to

dbject to inadmissible evidence. See Dawkins v. State, 346 S.C. 151, 551 S.E.2d 260 (2001).

However, Applicant has failed to show that any of the State’s exhibits would have been

. otherwise inadmissible. Counsel’s strategy behind not objecting té the admission of the exhibits

" was obviously to attempt to keep the jury from developing an unfavorable opinion of his client

from constant interruptions aﬁd objections based- on minor procedural issues. Accordingly,
Applicant has not shown any prejudice from Counsel’s decision not to object. |

Applicant next contends Counsel was ineffective for waiving his opening statement.

However, Counsel’s testimony at the PCR hearing showed Counsel was concerned by
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Applicant’s insistence that he take the stand in his own defense. Counsei’s decision not to
i)resent an opEMng statem.ent was reasonable because he was unsure what story Applicant was
going to tell on the stand based on his previous conversations with Applicant. As such, Counsei’s
concern over presenting conﬂictiﬁg theories of the case to the jury was well-founded, and his
strategy madé sense. Furthermore, Applicant has not shown any préjudice from Counsel’s
decision to waive hié opening statement. |

Applicant next argues Courrlsel was ineffective for not atfempting to impeach the state’s
eyewitness Arenthus Garrett based on his prior criminal record. However, Counsel testified he
felt ihere was little to be gained by attempting to impeach the witness. Garrett did not positively
identify Applicant as the shooter; he only described fhe shooter’s physical appearance and
actions. Counsel reasonably thought that an attempt to demonize Garrett as a criminal would
serve no beneficial purpose in helping his client, but could possibly leave the jury with a
negative impression. As such, his strategy was reasonable. Furthermore, Applicant has not
shown how Counsel’s decision not to impeach Garrett has prejudiced Applicaﬁf. After all,
Applicant Was convicted of the lesser-included offense of ABHAN, to Which he admitted his
guilt at the PCR hearing: |

Applicant’s next ground is that Counsel should have objected during the solicitor’s cross-
examination vof Applicant. The cross examination of Applicant by the Solicitor can »only Be
described as “contentious.” Record, at 300-307. Mr. Strobel did not make a single objection
during the Solicitor’s cross,. despite several questions being objectionablé. One question in
particular\ was particularly ij ectionable with the Solicitor asking, “All right. And of course, you

being a great, someone who doesn’t like this type of thing, you immediately came to the aid of a
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three year old while his father was getting pistol whipbed and shot?” Record, at 306, L 5.
Applicant contends that this question impermissibly brings the defendant’s charaqt<er into
-' question.- When asked what the trial s;crategy behind not ébjécting to this or any other question
during the Solicitor’s cross examination, Counsel, yet again, replied, “to win.” Applicant
contends that this is not a valid trial strafegy for failing to object to this type of question,
howe;/ér this Court finds thét Counsel is presumed to have given competent representation and
Applicant has not made overcome this presumption to show that Counsel failed to do so.
Apﬁlicant also contends Counsel was ineffective for not objecting fo the solicitor’s

statement during closing arguments that he felt sorry. for Applicant. Record, at 345. Additionally, -

Counsel explained that he generally only quects during closing arguments if there is something
“major” to’which' he thinks he should object. Applicaﬁt contends Céunsel’s statement that
| objecting during closing arguments is rude is not a valid trial strateg‘y; however, if Counsel
" believes it is rude, it is certainly possible such object_ions could have an adverse effect on thel
members of ﬂle jury as well. As such, Counsel’s strategy for not objecting was reasonable.
Furthermore, Applicant has not proven any prejudice resulting from the solicitor’s comments.

B. Failure to Show Pfeiudice

Even assuming arguendo that Counsel’s performance was deficient, Applicant has failed
to show any pfejudice resulting from Counsel’s alleged ineffectiveness because Applicant was

convicted based on overwhelming evidence. See Franklin v. Catoe, 346 S.C. 563, 570 n. 3, 552

S.E.2d 718, 722 n. 3 (2001), cert. denied, 535 U.S. 1114, 122 S.Ct. 2332, 153 L.Ed.2d 162

(2002) (finding overwhelming evidence of guilt negated any claim that counsel's deficient .

performance could have reasonably affected the result of defendant's trial); Geter v. State, 305
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‘8.C. 365, 367, 409 S.E.2d 344, 346 (1991) (concluding reasonable probability of a different
result does not exist when there is overwhelrhing evidence of guilt); Harris v. State, 377 S.C. 66,
79, 659 S.E.2d 140, 147 (2008).

| The record before the Court combined with the tgstimony from the PCR hearing. clearly
highlight the overwheiming evidence Qf Applicant’s guilt that was presented to the jury. Johnny
" Hendricks (victim) testified that someone matching Applicant’s description (hair in a ponytail)
walked up and shot him in the back of the head while he was holding a small child in his lap.
Record, at 77. Arenthus Garrétt then testified he looked out his window after hearing a shot and

saw the shooter wearing a light colored shirt and dreadlocks pulled into a ponytail. Record, at 90.

Garret testified the shooter got into the backseat of the Nissan Altima that was used as the

getaway car. Record, at 92. Almost immediately after the Altima pulled away from the shooting,

a vehicle driven by undercover Florence Police Department officers took up pursuit. Officer
Rodney Fridley testified that after a high speed chase, the Altima eventually came to a stop, and
three people jumped out. All three were apprehended. Record, 98-108. Officer Jessie Collins
testified he observed Applicant hiding underneath a house shortly after the suspects bailed out of
the car. Collins testified he was forced to taze Applicant after a sfruggle, and that Applicant was
the only one of the three suspects who had dreadlocks. Eco_rd, 111-18. Officer Kendriclf Spears
of the Florence Pblice‘Department testified that he found fhe éun in a wood line in the direction
Applicant ran from the car. Ofﬁcer Spears idéntiﬁed Applicant as one of the suspects whovran
from the car. Record, 146-154. Sergeant Nida bf the Florence Police ]_jepartment tesﬁﬁed the
victim’s-wallet was recovered at the scene where the suspects were apprehended. &m, at 160.

Ira Parnell, the SLED firearms examiner, testified the bullet recovered from the victim matched
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the gun that was recovered near Applicant. Record, 184-86. Next, Ila Simmons, of SLED,
testified that both of Applicant’s hands tested positive for traces of gunshot residue. Simmons
further testified that none of the other codefendants tested positivé for GSR. Record, 194-97.

1 .
- Next, Tyon Evans, Applicant’s codefendant who admitted to driving the getaway car, testified

that Applicant got out of the car at the victim’s house, after which Evans heard a gunshot. Evans

testified Applicant came running back to the car, jumped in, and said to go. Evans testified he

saw the gun in the backseat with Applicaﬁt when he looked in the rearview mirror. Record, 255-
57. Clearly, the téstimony presented at trial created an almost insurmoﬁntable mountain of
evidence against Applicant. The recérd reflects that an unusually large number of officers
_responded to the scene in Applicant’s case, and he was essentially caught red-ﬁanded ‘after
shooting the victim (with a child in his lap) in the back of the head, and attempting to flee.

In contrast to the vast émount of credible testimoﬁy presented by tﬁe Stat_e, Applicant_
presentgd a much different tale when he took the stand in his own defense. Applicant claimed he
went to the home of his codefendant Tyon Evans and srﬁoked a blunt, after which point he
became high, and Evans said “Come ride with me.” Record, at 290. Applicant claimed he knew

.nothing about the gun. Applicant did admit he sat in the backseat of the cér as they drove to the
victim’s house. M, at 291. Applicant claimed th¢ other codefendant (Rasheem Thomas) saw
the victim, who had allegedly been in anvaltercati(')n with Evans. Applicant claimed he was going
to get out of the car, until Evans pulled the gun out, at which point Applicant decided to stay in
the car. Record, 292-93. Applicant claimed he never got out of the car, never fouched the gun,

never robbed the victim, and never pulled the trigger. Record, at 299. However, Applicant’s

testimony completely ignores the fact that all of the witnesses gave descriptions of the shooter-
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matching Applicant’s appearance, the gun was found in proximity to Applicant, Applicant was
the only codefendant who was sitting in the backseat, and Appliqaht was the only codefendant

1

who tested positive for gunshot residue.

Put simply, the evidence against Applicant was overwhelming, and the fact that Counsel
was able to obtain a conviction for ABHAN rather than attempted murder, in light of the
overwhelming evidénce, is proof in and of itself that Counsel was not deficient. While Counsel
may have provided some terse answers in responsé' to Applicant’s questions at the PCR hearing,
the fact remains that Applicant was facing an almost insurmountable struggle by proceeding to
trial, and Counsel did the best he could reasbnably'be expected to do with the facts and evidence
with which he was presented. For the foregoing reasons, this Court ‘ﬁnds Counsel was not
deficient, and Applicant has been unable to prove any resulting prejudice. Accordingly,

Applicant’s PCR application is denied and dismissed with prejudice.

B. Appeal

This Court finds Applicant did not knowingly and intelligently waive his right to a direct

appeal. Counsel must ensure that a criminal defendant is made fully aware of his appeal rights.

White v. State, 263 S.C. 110, 118, 208 S.E.2d 35, 39 (1974). In the absence of an intelligent
waiver by the defendant, counsel must either initiate an appeal or comply with the procedure

required by Anders v. California, 386 U.S. 738 (1967). Id. Where the post—convi(_:tibn relief judge

determines that the applicant did not freely and voluritarily waive their appellate rights, the
applicanf may petition the South Carolina Supreme Court for review of direct appeal issues

pursuant to White v. State. See Rule 243(i)(1), SCACR; Davis v. State, 288 S.C. 290, 291 n.1,
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342 S.E.2d 60, 60 n.1 (1986) (“Even wﬁere the post-conviction relief judge makes this finding,
he may not grant relief on this basis. Instead, the applicant must petition this Court for a White v. -
State review.”).

In the present 'case, AI-)plicant'testiﬁed that Counsel never informed him of the right to
appeal his cbnviction. Counsel testified that he only ﬁies appeals if his clients ask him to do so
and in this case Applicant did not ask him to file .an appeal. Counsel further testified that he did
not think that an appeal would have been successful. It does not appear that-Appliéant knowingly
and intelligently waived his right to appeal; therefore, he is entitled to a belated appeal. As such,
the Court finds Applicant did not knowingly and voluntarily waive his appellate rigilts and is
entitled to an appeal from his-conviction. Applicant’s lack of an appeal can be remedied pursuant

to White v. State. -

" C. All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and notfspéciﬁcallAy addressed in this Order, this Court finds Applicant failed to present
any evidence regarding such allegatibns. Accordingly, this <C0urt finds Applicant waived such
allegations and failed to meet his burden of proof regarding them. Therefore, they are hereby

N

déemed to have been abandoned.

V. CONCLUSION _
Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations. Counsel was not deficient in any manner, nor was
Applicant prejudiced By counsel’s representation. Therefore, this application for PCR must be

denied and dismissed with prejudice.This Court, however, concludes Applicant is entitled to
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 review of direct appeal issues from the conviction pursuant to White v. State.
ITIS THEREF(_)RE ORDERED: -

1.  That the Application for Post-Conviction Relief be denied and
dismissed with prejudice;

o2 Within thirty (30) days of service of this Order, counsel for
Applicant must file a notice of appeal to secure the appropriate
review of Applicant’s conviction. Counsel and Applicant are
directed to Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986), and

Rule 243(i), SCACR, for the appropriate procedure for securing
appellate review; and ‘ '

3. That Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this A/ 7 day of&@, 2016.

%ﬁ/—«
EDGAR W. DICKSON
Presiding Circuit Judge
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