STATE OF SOUTY CARILINA
IN THE SUPREME COURT

APPEAL FROM GREENVILLE CJUNTY
COURT OF COMMIN PLERS RECEIVER,

DAWIEL D. HALL, C/ReuT COURT TUIDGE JAN 20 g7

APPELLATE CASE NO: 2016-000995 S SUPRen o ey
LOWER COURT cASE NO:2014-CP-Z3-5047

BOBBY JOEBARTON. . . . . . - - - . . ... ...PETITIONER,

V.

THE STATE OF SOUTH CAROLINA. . . . . . . . .RESPONDENT.

1

PETITioW FOR WRIT OF CERTIORAR]

/

BUBBY JOE BARTON
5.CD.CH43627
MECormick @k, Zasy;
386 REPEMPTIGN WAY
MECDRMICK)S€ 29899
REPRESENTATION, PRy se




b e

IA/DE(« P 0 s ¢ gt ¥y 5 & &
JueSTIans PRESENTED . .,
o ST#’TEMEN‘TJF% Mﬁf} A e » #

INDEX

L

’

v

PESTION L o v v v s s v 0 s 4
PUESTIONTL o v o v L4,
PUESTIONTIL. + « oo ) o v v v
DUESTINIL, + v v vow s v s

CONCLUBION . .

o -]

4

v

» 2 q é ¥ o P &



LUESTITNS PRESENTED
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On FeBruary 16. 2010, THE GREENVILLE COUNTY GRAND JURY
INDICTED BoBBY JOE BARTON ON THE CHARGES OF ARMED ROBBERY (AR)
AND POSSESSION OF A WEAPON DURING THE COMMISSION OF A VIOLENT
CRIME ON AueusT 9-10, 2010, BARTON WAS REPRESENTED BY SUSANNAN
Ross. AND THE STATE WAS REPRESENTED BY L. MARK MOYER., ASSISTANT
SOLICITOR. THE JURY FOUND BARTON GUILTY OF ARMED ROBBERY., BUT
FOUND HIM NOT GUILTY OF THE POSSESSION OF A WEAPON DURING THE
COMMISSION OF A VIOLENT CRIME. JuDGE MILLER SENTENCED BarTON TO
CONFINEMENT FOR TWENTY-FIVE (25) YEARS. BARTON FILED A NOTICE OF
APPEAL ON JANUARY 17, 2012 (Ct.App. #2010-169826). THe COuRT OF
APPEALSVAFF!RMED BARTON’S CONVICTIONS AND SENTENCES ON JANUARY
30, 2013. * N, Op. No. 2013-UP-058 (CT.APP. FILED

January 30, 2013). THe CourT OF APPEALS ISSUED AN ORDER DENYING

THE PETITION ON MARCH 20, 2013. THIS PETITION FOR A WRIT OF
CERTIORARI TO THE COURT OF APPEALS FOLLOWS. THE COURT DENIED THE
PETITIONER'S PETITION FOR WRIT OF CERTIORARI oN JuLy 11, 2014.
THE REMITTIUR WAS SENT onN JuLy 25. 2014.

THE PETITIONER FILED AN APPLICATION FOR POST~CONVICTION
RELIEF (PCR) on SepTemMBER 12, 2014. PETITIONER FILED A PRO-SE
“MoTION TO AMEND AND SUPPLEMENTAL PLEADINGS? ON DecemBer 14,
2014. THE RESPONDENT MADE ITS RETURN ON FEBRUARY 12, 2015.
CAroLINE M. HORLBECK. ESQUIRE WAS APPOINTED TO REPRESENT
PETITIONER, KAREN C. RATIGAN., ESQUIRE REPRESENTED THE RESPONDENT.

COUNSEL FOR PETITIONER FILED AN “AMENDED APPLICATION FOR

3.




PosT-convIcTiON RELIEF” on FEBRUARY 16, 2016. AN EVIDENTIARY
HEARING WAS HELD ON FEBRUARY 18. 2016 BErFORE THE HONORABLE DANIEL
D. HALL., THE JuDGE DENIED PETITIONER’'S PCR APPLICATION AND ISSUED
AN “ORDER OF DismissaL” ow Marcu 14, 2016. (Case No.:
ZOiAfCP-23°5047) FILED oN MarcH 30, 2016. Carorine M. HORLBECK.
EsQuIRE wAs RELIEVED AS PETITIONER’S COUNSEL ON AprIL 7., 2016.
R. MriLs ARIAIL, JR., ESQUIRE, WAS APPOINTED AT SOME POINT. HE
FILED A Rute 59(E) mOTION FOR RECONSIDERATION ON APRIL 13. 2016,
INSTEAD OF 59(E) TO MAKE SPECIFIC FINDINGS OF FACT AND STATE
EXPRESSLY ITS CONCLUSION OF LAW AS PETITIONER INSTRUCTED COUNSEL.
THIS MOTION WAS DENIED ON APRIL 29, 2016. THIS APPEAL.
SUBMITTED BY R. MiLLs ARiaIL. JR.. on May 5, 2016 rFoLLOWED.

THE PeTiTioNER Now SEEKS A WRIT IF certlorsr],
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ARGUMENT # 2

THE PCR COURT ERRED IN DENYING RELIEF TO PETITIONER WHEN THE
COURT ERRONEOUSLY FOUND COUNSEL WAS NOT INEFFECTIVE FOR FAILING
T0 OBJECT T0 INADHISSIBLE EVlDENCE THROUGH ' TESTIMONY. ATTACKIHG
THE DEFENDANT S CHARACTER BY BRINGING ot PRIGR INCARCERATIONS.

PETITIONER WAS IN TRIAL BUT DID NOT PUT UP ANY DEFENSE NOR A
CHARACTER WITNESS TO ATTEST HIS CHARACTER.

THE STATE CALLED ITs KEY WITNESS ZPATRICIA RICE”

ARRESTED AND INDICTED AS A PRINCIPAL AND CO"DEFENDANT IN THE
CASE. THE PROSECUTION CALLED HER AS A WITNESS AGAINST THE
DEFENDANT. AFTER‘TESTIFYING ON DIRECT FOR THE STATE., “Ms. z
WAS CROSSTEXAMINED. BY DEFENSE COUNSEL. THE PROSECUTION DECIDED
TO RE“DIRECT EXAMINATION ON 1TS WITNESS. THE PROSECUTION ASKED
“DID SHE CALLED THE POLICE ON THE DEFENDANT FOR DOMESTIC
VIOLENCE?" WITNESS STATES “SURE®. THE PROSECUTION ASK “BUT YOU
SIGNED SOMETHING SO THAT THEY WOULDN'T PROSECUTE IT"? THE WITNESS
STATED “IT HAD BEEN SOME TIME AGO. HE HAD ALREADY BEEN
INCARCERATED FOR SOMETHING ELSE. HE HAD MADE TIME FOR THAT.
THAT WwAS IN THE PAST. LET IT Go0”. (APPENDIX. TRIAL TRANSCRIPT,
TR. 175, 11. 7-18).

PETITIONER TESTIFIED AT THE P.C.R. HEARING THAT COUNSEL
FAILED TO OBJECT. CONTEMPORARY OR OTHERWISE TO TESTIMONY THAT WAS
INADMISSIBLE. SEE; (APPENDIX. P.C.R TRANSCRIPT TR. 49, 1. 21-
THRU=TR. 5LI1. 1)

I1Z.




B, STANDARD OF REVIEW.

PETITIONER ARGUES THAT THIS TESTIMONY WAS NOT ONLY
IN-ADMISSIBLE BUT WAS ALSO HIGHLY PREJUDICIAL. THE TESTIMONY
ViotATeD S.C.R.E.. RuLe “4O4" WHICH PROVIDES; CHARACTER EVIDENCE
NOT ADMISSIBLE TO PROVE CONDUCT; EXCEPTION; OTHER CRIMES. SEE
S.C.R.E. 404(A)(1) “CHARAGTER QF ACCUSED”. EVIDENCE OF A
PERTINENT TRAIT OF CHARACTER OFFERED BY AN ACCUSED. OR BY THE
PROSECUTION TO REBUT THE SAME. “IN S.C. CRIMINAL CASES., THE
STATE CAN NOT ATTACK THE CHARACTER OF A DEFENDANT UNLESS AT FIRST
THE DEFENDANT PLACES HIS CHARACTER IN ISSUE. SEE; “STATE V.
Neison®, 331 §.C. 1, 501 S.E.2p 716 (S.Cv. 1998).

THE PETITIONER TESTIFIED AT THE EVIDENTIARY HEARING (P.C.R.)
THAT AT TRIAL THE HE ELECTED NOT TO TAKE THE STAND, DID NOT PUT
UP ANY EVIDENCE NOR DID HE PLACE HIS CHARACTER IN ISSUE. SEE;
(ApPEnDIX. P.C.R. TRANSCRIPT TR. 50, II. 2-8) See; (ApPENDIX.
TRIAL TRANSCRIPT., TR. 209, IT1. l4-THRy-TR. 210, Il.~ 13).

S.C. rutes of Evipence 404(s) QIHER CRIMES, WRONGS. OR ACTS:
PROVIDES: EVIDENCE OF OTHER CRIMES., WRONGS. OR ACTS |§ NOT
ADMISSIBLE TO PROVE THE CHARACTER OF A PERSON IN ORDER TO SHOW
ACTION IN COMFORMITY THEREWITH. SEE; “ST1ATE v. LYLES”, 125 S.C.
406, 118 S.E. 803 (1923)(PROVIDES THAT EVIDENCE OF OTHER CRIMES
OR PRIOR BAD ACTS ARE IN-ADMISSIBLE TO SHOW CRIMINAL PROPENSITY
TO COMMIT A CRIME OR TO DEMONSTRATE THE ACCUSED IS A BAD
INDIVIDUAL). CONTINUATION OF 404(B) ALSO PROVIDES: IT MAY
HOWEVER, BE ADMISSIBLE TO SHOW MOTIVE., IDENTITY., THE EXISTENCE OF

A COMMON SCHEME OR PLAN., THE ABSENCE OF MISTAKE

/3.




OR ACCIDENT. OR INTENT. SEE: ZSTATE ¥. JacKsow”, 293 §.C. 2324,
360 S.E.2p 8319, AND “STATE V. CHEATHMAN® 349 S.C. 101, 561
S.E.2p 618 (Cv. App. 2002).

IN THE CASE "GETER V. STAIE”. (DIsTINGUISHED), 409 S.E.2p
344 (S.Ct. 1991) THE SuPREME COURT HELD THAT: EVIDENCE THAT
DEFENDANT WAS PREVIOUSLY JAILED ON UNSPECIFIED CHARGES WAS NOT
ADMISSIBLE UNDER ANY EXCEPTION., NOR WAS 1T ADMISSIBLE AS
IMPEACHMENT EVIDENCE. |

THE PETITIONER'S CASE IS DISTINGUISHED FROM "geT1er’s” Ib.

®

CASE IN SEVERAL WAYS DUE TO THE FACT THAT EVIDENCE IN _LETER

”

CASE WAS OVERWHELMING, AND THE WERE FOUR VICTIMS ALSO MUEGTIPLE

In PETITLONERS CASE THERE WERE NO OVERWHELMING EVIDENCE AS
TESTIFIED BY INVESTIGATOR M. JARVIS, SEE (APPENDIX. TRIAL
TRANSCRIPT, TR. 194, Il. 21-THRu-TR. 195, I1.=23 ano TR. 208. II..
4-THRU-TR. 209, II.-7, TR. 210, II. 23-THRY-TR. 211, 1I. 1-9.
15-20. trR. 212, II. 1-24. anp 249, I1. 8-22). THe STATE'S CASE
WAS BUILT UPON AN CONFESSED INEBRIATED VICTIM WHO TESTIMONY WAS
CONTRADICTORY FROM START TO FINISH. THE OTHER STATES WITNESS WAS
ARRESTED CHARGED AS A PRINCIPAL IN THE CRIME AND WAS OFFICIALLY
npicTeD (2009-6S-23-9564) FOR ARMED ROBBERY IN THIS CASE.
PATRICIA RICE HAD COMPELLING MOTIVATION FOR ESTABLISHING
PETITIONER'S GUILT. BASED UPON SEVERAL REASONS 1.) SHE Was
ARRESTED., 2.) FORMALLY INDICTED., AND 3.) HER KNOWLEDGE THAT JUST
AS THE PROSECUTION DISMISSED HER CHARGES, THAT THE SAME COULD

RECHARGE HER ANY DAY AND TIME.

A




C. DISCUSSION.

THE TESTIMONY THIS WITNESS GAVE WAS A NON-RESPONSIVE AND WAS
NOT RELEVANT TO THE QUESTION ASKED., NEITHER WERE 1T CONNECTED TO
THE CRIME FOR WHICH THE PETITIONER WAS BEING TRIED FOR.

COUNSEL ALLEGE THE SHE DID NOT OBJECT BECAUSE SHE DID NOT
WANT TO DRAW ATTENTION TO THE JURY AND THAT WAS HER STRATEGY.

SeEe ApPENDIX., (”ORDER OF DisMissal”. pAce 11, LINE 3-20, sEE;
P.C.R. Tr. 103, II. §-17). CoUNSEL TESTIFIES THAT SHE IS NOT

SURE WHERE THE MR. RICE SAID THAT HE WAS IN JAlL. IN ZDAWKINS V.
S1a1e”, 346 S.C. 151, 551 S.E.2p 601 (2001) THE COURT HELD THAT
COUNSEL CANNOT ASSERT TRIAL STRATEGY AS A DEFENSE FOR NOTOBJECTING
TO TESTIMONY OF IN-ADMISSIBLE EVIDENCE WHICH CONSTITUTE ERROR OF
LAW AND IS INHERENTLY PREJUDICIAL.

PETITIONER STATES THAT BY AOLLOWING THIS IN-ADMISSIBLE
EVIDENCE TO GO BEFORE THE JURY UN-OBJECTED TO THERE IS A
REASONABLE PROBABILITY IT TOOK THE JURY AWAY FROM THE REAL ISSUE
FOR WHAT THE PETITIONER WAS CHARGED WITH ARMED ROBBERY AND
PREJUDICED THEM. EVEN THOUGH IT DID VIOLATE THE S.C. RULES OF
EviDence. RuLe 404 anp THE LvLe Rute. See; “S7aTe v. Lyig”, 125
S.C. 406, 118 S.E. 803 (1923).

THIS TESTIMONY OF A NON--RESPONSIVE ANSWER VIOLATED
PETITIONER'S RIGHT OF DUE PROCESS CLAUSE AND IT’S GUARANTEE TO A

FAIR TRIAL. SEE “UNITED STATES V. GONZALEZ”. 548 U.S. 140, 147,
126 S.Cv. 2557, 165 L.Ep.2p 409 (2006). (THE ERROR COMPLAINED OF

/3.
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