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JURY QUALIFICATION

(Proceedings January 11, 2010)

THE COURT: All right. Mr. Mr. Attorney General, you may
call your your first case for trial.

MR. MALDONADO: Thank you, Your Honor. May it please the
Court. The State calls Docket No. 2007-GS-32-3335, the State
vs. Lywone Capers indictment for armed robbery. The State
calls 2007-GS-32-3336, State vs. Lywone Capers indiCtment for
kidnapping. The State calls 2007-GS-32-3338, State vs. Lywone
Capers indictment for kidnapping. State calls
2007-65-32-3339, State vs. Lywone Capers indictment for
possession of a firearm during the commission of a violent
crime.

The State also calls 2007-3357, State vs. Boyd Evans
indictment for kidnapping; 2007-GS-32-3358 State vs. Boyd
Evans indictment for kidnapping; 2007-GS-32-3359, State vs.
Boyd Evans indictment for arméd robbery and 2007-GS-32-3360
State vs. Boyd Evans indictment for possession of a firearm
during thg/commission of a violent crime.

THE COURT: Yes, sir.

{(Whereupon, counsel handed the documents to the Court.)

THE COURT: Ladies and gentlemen of the jury panel, if
you'll please give me your complete and undivided attention, I
would advise you that you are still under ocath. We're gocing
to go through a process whereby we select a trial jury for the
t;ial of the cases that the attorney‘general has now called

11
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FORY QUALIFICATION

for trial. I'm going to ask you certain questions and and as
kind of a backdrop to that I'm gonna publish or read to you
the indictmenté that have been called for trial by the
attorney general. It appears there are four indictments as to
each defendantk Before I read them I would advise you, ladies
and gentlemen, that these indictments are not evidence. These
indictments are mere allegations. These indictmeﬁts are the

formal documents by which an individual is placed on notice of

charges that have been brought against him or her and are in

no way any evidence of the allegations contained therein. An
indictment is a notice document. I publish or read these
indictments because of the questions that I will ask you

concerning your potential knowledge about'the facts of the

case or any of the individuals involved in the trial of this

case.

As to Lywone Shatate.Capers -- did I pronounce that
correctly?

THE DEFENbANT: Shatete.

_ THE COURT: Shatete?

THE DEFENDANT: (Nodded in the affirmative.)

THE COURT: Capers. Did I pronounce it correctly?

THE DEFE@DANT: Yes..

THE COURT: All right. As to Lywone Caper, there are
four indictments. Is that correct, Mr. Attorney General?

MR. MALDONADO: That's correct, Your Honor.

12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

JURY QUALIFICATION

THE COURT: The indictments are for armed robbery, two
indictments for kidnappin', an indictment for possession of a
firearm during the commission of a violent crime. Your first
Indictment 07-GS-32-3335 charges that Lywone Capers did along
with Boyd Evans and two other people unknown to the grand jury
at this time in Lexington, South Carolina on or about July.
27th -- excuse me, July 26th of '07 knowingly and wilfully
while armed with a deadly weapon and/or having a possession of
an object which the victim reasconably believed to be a deadly
weapon and alleging by actions or words that they were armed,
to wit, a handgun did feloniocusly take from the person or
presence of Sue Anne Irick, an employee of Pitt Stop
Convenience Store, by means of force, threats or
intimidations, goods or monies being described as follows:
U.S. currency with the intent to permanently deprive the owner
of the use of such property in violation of Section
16-11-330(A) of the Code of Laws of South Carclina, that is a
true bill indictment for armed robbery. Rather than read
another indictment word-for-word there's also a true bill
indictment for armed robbery as to Boyd Rashede Evans
alleging the same crime of armed robbery on that date, that
time, that location, that alleged victim.

As to each defendant, that being Lywone Capers and Boyd
Evans, there are two indictments each for kidnapping.
Indictment 07-GS-32-3336 as to Mr. Capers and 07-GS-32-3358 as

13
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JURY QUALIFICATION

to Mr. Evans they fead that Lywone Capers did along with Boyd
Evans and that Boyd Evans did along with Lywone Capers and two
other people uhknown to the grand jury at this time in
Lexington Couniy, South Caroliné on or about July 26th of '07
knowingly, wilfully, unlawfully seize, confine, inveigle,
decoy, kidnap, abduct or carry away Sue Anne Irick by any
méans whatsoev%r without authority of law and without her
consent, to wit, the defendant held the victim at gun point
against her wiil and demanded money from the cash register in
violation of 15—3—919 of the Code of Laws of South Carolina,
that is‘an indictment for kidnapping as to each defendant.
There are two bther kidnapping indictments one as to each
defendant: 07-GS-32-3338 as to Mr. Capers, 07-GS-32-3357 as to

Mr. Evans reads that Lywone S. Capers, that Boyd Arbus Evans

'did along with each other and two other people unknown to the

grand jury at this time in Lexington County, South Carolina on
or about July 26th of '07 knowingly, wilfully and unlawfully
seize, confine; inveigle, decoy, kidnap, abduct or carry away
Edward\Lassete} by any means whatsoever without authority of
law and without consent in violation of 16-9 -- excuse me,
16-3-910 of tHe Code of Laws of South Carolina, that is a true
bill indictmeﬁt as to kidnapping as to eaéh defendant.

And the final two indictments as to Mr. Evans
07-GS-32-3339 and as to Mr. Evans O7—GS—32—336O these
indictments read that Lywone S. Capers, that Boyd Rashad Evans

14
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JURY QUALIFICATION

did along with each other and two other persons unknown to the
grand jury at this time in Lexington County, South Carolina on
or about July 2§th of '07 knowingly and wilfully possess a
firearm and/or visibly display what appeared to be a firearm,
to wit, a handgun during the commission of a violent crime or
an attempt to commit a violent crime, to wit, armed robbery
and/or kidnapping in violation of 16-23-490 of the Code of
Laws of South Carolina, those are true bi}l indictments for
possession of a firearm during the commission of a violent
crime. To sum up, ea;h defendant is charged with four
indictments: charged with armed robbery, two counts of
kidnappin', possession of a firearm during the commission of a
violent crime.

The attorney general's office is represented by
Mr. Robert Maldonado. ' Mr. Maldonado, would you please sténd,
introduce yourself to the jury panel‘and any other members of
the attorney general staff that's going to assist you in the
prosecution of this case.

MR. MALDONADO: Yes, Your Honor. Thank you. BAs I
stated, my name is Robert Maldonado. I'm assistant attorney
general with the Attorney General's Office. Assisting me is
Joshua Underwood; He's also an assistant attorney general
with our office.

THE COURT: And and say his last name for me.

MR. MALDONADO: Underwood.

15
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JURY QUALIFICATION

- THE COURT% Underwood. Thank you. The defendant
Mr. Capers is represented by Ms. Hahn. The defendant
Mr. Evans isArépresented by Mr. Miller. Ms. Hahn, would you
please stand and introduce yourself to the jury panel and any
other members of your staff that are gonna assist you iﬁ the
defense of this case. -

MS. HAHN: Yes, Your Honor. My name is Sarah Hahn and
this (indicating) i;\Casey Cornwell who's with me today and we
represent Lywoﬁe Capers one of the defendants in this trial.

THE COURT: Thank you. Thank you, Ms. Hahn,

Mr. Cornwell, Mr. Capers. And, Mr. Miller, would you please .
stand, introduce yourself, any members of your staff and your
client to the Jjury panel.

MR. MILLE#: Yes, sir. As he said my name is David
Miller. I actﬁally have my own law office and work by myself.
I represent Mrr Boyd Evans one of the defendants in this case.

THE COURTE Thank you, Mr. Miller. Thank you,

Mr. Evans. Is:any member of the jury panel related by blood
or marriage or close personal friends of either Mr. Maldonado
or Mr. Underwood with the South Carolina Attorney General's
Office, if so blease stand?

(No response.)

THE COURT: Is any member of the jury panel related by
blood or marriage or close personal friends with either
Ms. Hahn, Mr. Cornwell or Mr. Miller the defense attorneys in

16
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JURY QUALIFICATION

this case, in these cases, if so please stand?

(No response.)

THE COURT: Has any member of the jury panel or any
member of your immediéte family ever been represented by or
prosecuted by Mr. Maldonade or Mr Underwood or any member of
the South Carcolina Attorney General's COffice, if so please
stand? |

(No response.)

THE COURT: Has any member of the jury panel ever been
represented either you or any member of your immediate family
ever been represented by Ms. Hahn, Mr. Cornwall [sic] or
Mr. Miller, if so please stand?

(No response.)

THE COURT: Is any member of. the jury panel related by
blood or marriage or close personal friends with either of the
defendants either Mr. Lywone Capers or Mr. Boyd Evans, 1f so
please stand?

(No response.)

THE COURT: As you recall in my publication of the
indictments this alleges an incident which occurred July 26th
of '07 in Lexington County at a Pitt Stop Convenience Store -=
what what location?

MR. MALDONADO: 1It's south on I-26 of -- right off the
exit ---

MR. UNDERWOOD: Charleston Highway.

17




18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JORY QUALIFICATION

MR. MALDONADO: Charleston Highway, Your Honor.

THE COURT% All right. 1I-26 and Charleston Highway
that's Exit ——%

MR. UNDERWOOD: Gaston.

THE COURT: --- 113? Is that, is that right?

POLICE OFFICER: Yes.

THE COURTé It's West Columbia Cay -- well the Cayce
exit?

MR. MALDO&ADO: Yes, Your Honor.

THE COURT: All right. Does any member have any
knowledge abouf the facts of this case, if so please stand?

(No respo#se.)

THE COURT& Does any member of the jury panel have any
bias or prejudice towards the parties or the subject matter
involved in thé trial of this case, if so please stand?

(No respopse.)

THE COURT: Has any member of the jury panel heard or
know anything éboUt the case ffom any source whatsoever, if so
please stand?% |

(No respohse.)

" THE COURT% I'm gonna call a list of names of potential
witnesses in the tfial of ghis case. - I would ask if any of
these individuals are present at this time if they would
please stand a%d face the jury panel when their names are
called. I would advise the jury panel that I may call names

18
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JURY QUALIFICATION

and no one stands because the witnesses are not required.to be
present during this procedure.

Detective Edward Prestigacomo Lexington County Sheriff's
Department. Detective Prestigacomo to my front right.

(The witness stood.)

THE QOURT: Thank you. Of course, ladies and gentlemen,
the question is is any member of the_jury panel related by
blood or marriage or close personal friends of any of these
individuals whose names I call and/or who stand before you.

If you're related by blood or marriage or close personal
friends of any of these individuals, I would ask you to please
stand at the time their names are called.

THE COURT: Sue Irick. I believe it's Sue Anne Irick
(stood). Edward Lasseter (stood). Mr. Lasseter to the rear
of the coﬁrtroom to my right. Thank you. Thank you,

Mr. Lasseter. You may be seated. Michael Rhaney (stocd).
Mr. Rhaney to the rear of the courtroom to my front right.
Thank you, Mr. Rhaney. Glynnessa Marie Evans (stood).
There's Ms. Evans also to the rear of the courtroom to my
front right. Again, ladies and gentlemen, is any member of
the jury panel related by blood or marriage or close personal
friends with any of those individuals whose names I just
called and/or who stood before you, if so please stahd?

(No response.)

The next five: Rosa Lugo, L-U-G-0, Détective J. Lockabill

19
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with the Lexin?ton County Sheriff's Department. Excuse me, I
said detective' I believe that's the Deputy J. Lookabill,
Deputy T. Mitchum, Lexington County Sheriff's Department,
Detective Beavér,'Lexington County Sheriff's Department,
Lieutenant Grimes-Gould, G-0-U-L-D. The next names: Frederick
Demond Neal, Igvestigator Larry D. Crutchlow, 1llth Circuit
Solicitor's Office, Trina Fallow, Donald Cox, Jr. (stood).
This is Mr. Cokx to my —-- to the rear of the courtroom to my
front right. Is any member of the jury panel related by blood
or marriage or;close personal friends with any of those
individuals whbse names I just called and/or who stood before
you, 1if so ple@se stand?

(No respohse.)

THE COURTL Are there any other witness's names to be
called Mr., potential witness's names, Mr. Maldonado?

MR. MALDO&ADO: None from the State.

THE COURT: Mr. Miller?

MR. MILLER: None from this defeﬁdant, Your Honor.

THE COURT& Mr. Ha -- Ms. Hahn?

MS. HAHN: Yes, Your Honor.

THE COURT: All right.

MS. HAHN:: May I approach?

THE COURT: Yes, ma'am.

(Whereupoh, counsel handed a document to the Court.)

THE COURT& Thank you. All right. Other potential

20
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JURY QUALIFICATION

witnesses in the trial of this case: Tammy Coleman (stood).
Ms. Coleman to the right rear of the courtroom. Thank you
Very much, Ms. Coleman. -Tidleek Capers‘(stood). Did I
pronounce that correct, Mr. Capers?

MR. CAPERS: Taleék Capers.

THE COURT: Taleek Capers. Thank you. You may be
seated. Bilal Haynesworth (stood). Mr. Haynesworth to my --
to the rear of the Courtroom to my front right. Teshimia
Capers, Jaid Jackson (stéod). Ms. Jackson to the rear of the
courtroom to my front right. Again, is any member of the jury
panel related by blood or marriage or close personal friends
with any of those individuals whose names I just called, if so
please stand?

(No response.)

THE COURT: 1Is there any member of the jury panel
currently employed by or ever been employed by the Pitf Stop
Convenient Stores, if so please stand?

.Yes, sir, your number and name, please.

JUROR NUMBER 81: Eighty-one.

THE COURT: I'm sorry. I didn't catch your name.

JUROR NUMBER 81: Ernest Howard.

THE COURT: And you are now employed or previously
employed? |

JUROR NUMBER 81: Long time ago. Years.

THE COURT: What you call a long time ago?

21
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JUROR NUMBER 81: Twenty years.

THE COURT% That's a long time ago.

(Laughter;)

THE COURT: That's right. Long time ago. I just wanted
to see 1if we w%s on the same wavelength. |

JUROR NUMEER 81: Okay.

THE COURTI That may keep you awake atlnight you know.

JUROR NUMEER 8l: Yeah (laughing).

THE COURTL All right. The fact that you were employed
twenty years ago the Pitt Stop Convenience Store could you
still be a fair and impartial juror to both the State and the
defense -~ defendants in this case?

JUROR NUMBER 81: Yes, Judge.

THE COURT& Thank you, Mr. Howard. You may be seated.
Any others?

(No response.)

MR. MILLE%: Your Honor, I'm sorry. I did leave orie
person off and;I apologize to you ---

THE COURTG All right.

MR. MILLE?: -—- as a name, Private Investigator Carlisle
McNair.

THE COURT* All right. Thank you. Thank you very much.
There's one anﬁther name for a potential witness in the case
it's Carlisle McNair, private investigator. Is any member .of
the jury panelirelated by blood or marfiage or close personal
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friends of Investigator McNair, if so please stand?

(No response.)

THE COURT: Thank you. Has any member of the jury panel
been a victim of a crime of violence involving a weapon, if so
please stand?

Yes, sir, your number and name, please.

JUROR NUMBER 57: Fifty-seven, Steve Fink. That's years
ago.

THE COURT: It's Mr. Fink, is that correct?

JUROR NUMBER 57: Yes, sir.

THE COURT: And how many years ago, Mr. Fink?

JUROR NUMBER 57: About thirty-five.

)

THE COURT: Thirty-five. And you were a victim?

JUROR NUMBER 57: Yes.

THE COURT: What typa crime?

JUROR NUMBER 57: I was held up by gunpoint.

THE COURT: All right. The fact that you were a victim
of a violent crime of that manner thirty-five years ago could
you still be a fair and impartial juror to both the State and
the defense in this case? |

JURCR NUMBER 57: I believe so.

THE COURT: And when you say "I believe so," that may
just be a matter of semantics. The question really is can you
decide the case based on what you hear in the courtroom ---

JUROR NUMBER 57: Yes, sir.
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THE COURT: --- putting aside what may have happened to
you thirty—five years ago.

JUROR NUMBER 57: Yes, sir.

THE COURT: All right. Thank you. You may be seated.
You may stay with us. Any others?

(No response.)

THE COURT: I believe I've already asked you that
que -- this hefe if not I'1ll ask it again. Does any member of
the jury pahel‘know either of the defendants in this case, if
so please stand?

(No response.)

THE COURTE“~Are any of the witnesses or SLED involved in
this trial in any manner, Mr. Maldonado?

MR. MALDOﬁADO: rNo, Your Honor.

THE COURT; All right. Does any member of the jury panel
have a relativé employed with either the Lexington County
Sheriff's Department or the South Carolina Attorney General's
Office or the Lexington County Solicitor's Office, if so
please stand?

All right. Yes, sir, your number and name.

JURbR NUMBER 28: Twenty-eight, Gregory Byrley.

THE COURT& Twenty-eight. Family or friend?

JUROR NUMEER 28: Family. Brother-in-law investigator
for the 11th Cﬁrcuit Solicitor's Office.

THE COURT: And who is that, sir?
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JUROR NUMBER 28: Howard Jernigan:

THE COURT: All right. The fact that your
brother-in-law's employed with the Lexington County
Solicitor's Office could you still be a fair and impartial

/
jur5r to both the State and the defense in this case?

JUROR NUMBER 28: Yes, sir.

THE COURT: Thank you. You may be seated. Yes, sir,
your number and name, pleasé.

JUROR NUMBER 137: One thirty-seven, Donald Poole.

THE COURT: All right, Mr. Poole. Family? Friend?

JUROR NUMBER 137:f I have a family nephew Lexington
County;

THE COURT: The fact that you have a nephew employed with
the Lexington County Sheriff's Department could you still be a
fair and impartial juror to both the State and the defense?

JUROR NUMBER 137: Yes.

THE COURT: -Thank you. You may be seated. Yes, ma'am,
your number and name, please.

JUROR NUMBER 37: Thirty-seven, Sandra Collins.

THE COURT: All right, Ms. Ms. Collins. Family or
friend? ‘

JUROR NUMBER 37: Family.

THE COURT: And employed with who?

JUROR NUMBER 37: I have a son who works in the warrant
division for Lexington County Sheriff's Department. My
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son-in-law is a deputy with Lexington County Sheriff's
Department for the courthouse and my brother is I believe an
Investigator Lexington County Sheriff's Department.

THE COURT: All right. The fact that you have those

family members}employed with the Lexington County Sheriff's

Department couid you still be a fair and impartial juror to
both the State;and the defense in this case?

JUROR NUMBER 37: Yes, I could.

THE COURT; Thank thank you. You may be seated. Yes,
your name and number, please.

JUROR NUMBER 108: Sherri Lybrand, 108.

THE'COURTé All right, Ms. Lybrand, family or friend?

JUROR NUMBER 108: Distant family.

THE COURT} And employed by?

JUROR NUMEER 108: Lexington County County Sheriff's
Department. |

THE COUﬁT% The fact that you have family member employed
with the Lexinéfon County Sheriff's Department could you still
be a fair and impartial juror to both the State and the
defense in this case?
JUROR NUMBER 108: Yes, sir.
THE COURTf Thank you. You.may be seated. Yes, sir, in
the back.

JUROR NUMBER 168: One sixty-eight, Darren Truel. My son
is with Lexington County Sheriff's Department.
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THE COURT: And the fact that your son is employed with
the Lexington County Sheriff's Department could you still be a
fair and impartial juror to both the State and the defense in
this case?

JUROR NUMBER 168: Yes, sir.

THE COURT: Thank you. You may bé seated.

Is any memper of the jury panel or a member of your
immediate family presently in -- or in the past a member of or
financial suppor£er of or otherwise involved or connected with
any group that has as its primary concern the promotion of law
enforcement or victim's rights? These groups would include
but not be limited to groups such as MADD, SADD, CAVE dr
CODRA? If you're a member of such a group or a financial
supporter of such a group, I've asked you to please stand at
this time.

(No response.)

THE COURT: Have —-- has any member of the jury panel ever
sought assistance from, been employed by or performed
volunteer work for any center or programlwhose primary purpose
is the prevention or treatment of violence, if so please
stand?

(No response.)

THE COURT: Since you have arrived here for jury duty has
any member of the jury panel seen or heard anything that has
led you to form some opinion as to this case one way or the
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other, if so piease stand?

(No respohse.)

THE COURT& Any additional requested volr dire from the
State? ‘

MR. MALDONADO: Nothing from the State, Your Honor.

THE COURT: From the defense? ‘

MS. HAHN:? Your Hondr, not as to Mr. Capers but I would
ask that any uhanswered questions be made a part of the
record.

THE COURT% All right. Yes, ma'am, and you'll just have
to have 'eﬁ marked, if you'll have it marked. Mr. Mr. Miller,
any additionalirequested voir dire?

MR. MILLER: None, Your Honor.

THE COURT: All right. Thank you. And finally, ladies
and gentlemen,idoes any member of the jury panel know any .
reason whatsoever why you feel like you could not be a fair
and impartial juror in the trial df this case for both the
State and the éefendants, if so piease staﬁd?

(No response.)

THE COURT: All right. And the strikes are ---

MR. MALDONADO: Ten/twenty, Your Honor, ---

THE COURT% Ten for the State and twenty for the defense?
Is that correct?

MR. MILLER: Yeah, that's correct.

MS. HAHN: Yes, Your Honor;
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MR. MALDONADO: Ten ten I guess, yeah.

THE COURT: All right. Ladies and gentlemen, the
procedure we i -- when we say "strike," nobody's gonna
physically strike you. The State has the right to exercise
ten preemptory challenges and each defendant has a right to
exercise ten preemptory challenges in this matter. Is the
list prepared, madam clerk?

THE CLERK: We're fixin' to have to draw it, Your Honor,
I was -—-

THE COURT: All right.

THE CLERK: --- trying to calculate the numbers.

THE COURT: All right. Thank you. |

< THE CLERK: Fifty.

(Whereupon, a discussion was held off the record.)

THE COURT: All right. Mr. Miller, Ms. Hahn,\ya'll are
striking individually?

MR. MILLER: Yes, Your Honor.

THE COURT: You you -- your your position is you have ten
strikes, Mr. Miller?

MR. MILLER: That's correct, Your Honor.

THE COURT: And your position is?

MS. HAHN: That I have ten as well, Your Honor.

THE COURT: All right. And normally the manner in which
you proceed is by the numbering of the indictment. 1In other
words, whatever indictment was numbered lowest, if that is
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a —-- the correct terminology, would be the defendant attorney
to strike first. It appears ---

THE CLERK% Be Mr. Capers.

THE COURTE --- that would be Mr. Capers. So_Mr. Capers
will strike then first then Mr. Mr. Evans would strike second.
All right. An§ objections to that procedure, Ms. Hahn,

Mr. Miller?

MS. HAHN: No, Your Honor.

MR. MILLE?: No.

(Whereupob, a discussion was held off the record.)

THE COURT: What's the, what's the alternate strikes
under the statﬁte, Mr. Maldonado? Does that, does that change
it at all or Mr. Miller or Ms. Hahn? It's hard to do math
this early in #he morning. Actually, it's not early in the
morning but it%s just hard to do math.

MR. MALDO&ADO: T think it's it's one or two, Your Honor.

(Whereupoﬁ, a discussion was held off the record.)

THE COURT: You you know amount?

MR. MALDONADO: Your Honor, may I approach?

THE COURT: Yes. Yes, please.

(Whereupoﬁ, a bench conference was held off record.)

THE COURT: All right. It will be one, one and one on
the alternates, ﬁadam clerk.

THE CLERKé One, one, one.

THE COURT; So it'd be just like we normally draw. It
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will be ——-

THE CLERK: All right, sir.

THE COURT: --- four per alternate.

THE CLERK: All right, sir. 1I'll just réhash here. I'1l1
give them instructions on what they néed to do.

THE COQURT: Please do. Yes, ma'am. Please, she's —-—-

THE CLERK: . Okay.

THE COURT: ~--- gonna give you instructions, uh, ---

THE CLERK: All right. As I call your name, bring all
your personaL property with you, come up here and stand right
here (indicating) in front of this podium in the same
direction I'm facing right now. You'll remain standing right
here in front of this podium until I give you instructions to
either have a seat in the jury box or to return to your seat
in the audience.

(Whereupon, a discussion was held off the record.)

THE COURT: All right. We ready?

-THE CLERK: Yes, sir.

(Pause.)

THE CLERK: You feady, Your Honor?

THE COURT: Yes, ma'am, please. Could you give us a jury
panel please, madam clerk.

THE CLERK: Yes, sir. Number 62, Julie Gagline [sic].
What say for the State?

MR. MALDONADO: Please present the juror.
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THE CLERK% What say you for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLE?: Please'seat the juror.

THEICLERK; Have a seat in the jury box, ma'am. Number
14, David Begnode -- Begnaud. What say for the State?

MR. MALDO&ADO: Please present this Jjuror.

THE CLERK; What say for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please strike the juror.

THE CLERK: Return to your seat please, sir. Okay
No. 102, Frederick Ladson. What say for the State?

MR. MALDONADO: Please excuse this juror.

THE CLERKQ Return to your seat please, sir. Number 112,
Robert Mackintosh. What say for the State?

MR. MALDO&ADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 52,
Denald Evans. 'What say for the State?

MR. MALDOﬁADO: Please present this juror.
\THE CLERK% What say for defendant Capers?
MS. HAHN:‘ Please seat the juror.
THE CLERK{ What say for the defendant Evans?
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MR. MILLER: Thank you. Please seat the juror.

THE CLERK: Have a seat in the jury box, sir. Number
168, Darren Truel. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defeﬂdant Capers?

MS. HAHN: Please excuse.this juror.

THE CLERK: Return to your seat please, sir. Number 101,
Edward Koontz. What say for the State?, |

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, sir. Number 28,
Gregory Byrley. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 151,

' Anthony Scribellito. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 10,
Paula Barnhill. What say for the State?
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MR. MALDOﬁADO: Please present this juror.

THE CLERKE What say for defendant Capers?

MS. HAHN:; Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, ma'am. Number
179, FrederickjWiliiams.

THE COURT% One seventy-nine. Mr. Williams?

 MR. MILLEﬁ: Your Honor, my ---

THE COURT: Sir?

MR. MILLER: I w —--

THE CLERK% There he comes.

MR. MILLER: Never mind.

THE COURT; Right there (indicating).

THE CLERK% No, no, right there ({indicating).

THE COURT; Right there.

THE CLERK: Right there. Turn around. There you go.
Turn back arouﬁd the other way. There you go. All right.
What say for the State?

MR. MALDONADO: Please excuse this juror.

THE COURT: All right. Return to your seat, Mr. Williams.
One fifty—seveﬁ, John Siciliano. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK{ What say for defendant Capers?

MS. HAHN: . Pleaée excuse the juror.
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THE CLERK: Return to your seat please, sir. Number 44,

Leah Crocker. What say ﬁor the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please excuse the juror.

THE CLERK: Return to your seat please, ma'am. Number
26, Connie Brook.

JUROR NUMBER 26: Brock.

THE CLERK: Brock. I'm sorry, ma'am.

JUROR NUMBER 26: It's okay.

THE CLERK: What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please excuse the juror, Your Honor.

THE.COURT: Return to your seat please, ma'am. 105,
Randy Langston. What say éor the State?

MR. MALDONADO: Pease present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 6

Douglas Graczyk. What say for the State?
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MR. MALDOﬁADO: Please seat this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN:: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLEE: Please excuse the juror.

THE CLERK; Return to your seat please, sir. Number 20,
Darryl Bobojelick? What say for the State?

MR. MALDO&ADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MR. MALDO&ADO: Please seat the juror.

THE CLERK% What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, sir.

Number 2, Thomés Alessi. What say for the State?

MR. MALDONADO: Please excuse this juror.

THE CLERK: Return to your set please, sir. . Number 77,
Catherine Harsey. What say for the State? Back up for me
just a little bit more. Thank you, ma'am. What say for the
State?

MR. MALDONADO: Please present this juror.

THE CLERK% What say for the defense? O0Oh, excuse me,
Capers.

MS. HAHN:‘ Please excuse the juror.

THE CLERK§ Return to your seat please, ma'am. Number
93, Judy Kallgien. What say for the State?
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MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror. |

‘THE CLERK; What say for defendant Evans?

MR. MILLER: Please excuse the juror.

THE CLERK: Return to your seat, please, ma'am. Number
148, Christina Rucker. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?:

MS. HAHN: Please seat the juror. What say for defendant
Evans?

MR. MILLER: Please seat the juror.

THE CLERK:V Have a seat in the jury box, ma'am.
Eighty-one, Earnest Howard. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for défendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Returﬁ to your seat please, sir. Number 128,
Randy Oliver. What say for the State?

MR. MALDONADO: Please excuse this juror.

THE CLERK: Return to your seat please, sir. Number 113,
Karen Madden. What say for the State?

MR. MALDONADO: Please present this jurér.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.
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THE CLERKE What say for defendant Evans?

MR. MILLEﬁ: Please excuse the juror.

THE CLERK% Return to your seat please, ma'am. Number
43, Jason Cox., What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK; What say for defendant Capers?

MS. HAHN:: Please seat the juror.

THE CLERK; What say for defendant Evans?

MR. MILLEﬁ: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 110,
Connie Mabus. 'What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant, excuse me, Capers?

MS. HAHN:; Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLE&: Please seat the juror.

THE CLERK: Have a seat in the jury box, ma'am. Number
34, Michael Catt. What say for the State?

MR. MALDOﬁADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN:i Please excuse the juror.

THE CLERKS Return to your seat please, sir. Number 135,
Rénéld Pierce. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?
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MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, sir. Number
145, Edward Robinson. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for défendant'Capers?

MS. HAHN: Please present the juror.

THE CLERK: What say you for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, sir. Number 15,
Robert Bell. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: Whét say for defendant ﬁbans?

MR. MILLER: Please excuse the juror.

THE CLERK: Return to your seat please, sir. Number 90,
Dewitt Jenkins. What say forAthe State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for the defendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Pléase excuse the juror.

THE CLERK: Return to your seat please, sir. Number 60,
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Beatrice Geigef. What say for the State?

MR. MALDO&ADO: Please present this, excuse me, please
present this j&ror.

THE CLERK% What say for défendant Capers?

MS. HAHN: Please seat the juror.

THE CLERK: What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK£ Ma'am -- excuse me. Have a seat in the jury
box, ma'am. Nﬁmbef 24, James Bradshaw. What say for the
State?

MR. MALDONADO: Please present the juror.

.THE CLERK: What say for defendant Capers?

MS. HAHN:: Please seat the juror.

THE CLERK: What say for .defendant Evans?

MR. MILLEé: Please excuse the juror.

THE CLERKf Réturn to your seat please, sir. Number 175,
Paula White. What say for the State?

MR. MALDOﬁADO: Please present this juror.

THE CLERK; What say for defendant Capers?

MS. HAHN: Pleasé excuse the juror.

THE CLERK: Return to your seat please, ma'am. Number

'120, Christophér Mcfarland. What say for the State?

MR. MALDONADO: Please present this juror.
) .

THE CLERK: What say for defendant Capers?

MS. HAHN: Please seat the juror.
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130,

one,

THE CLERK: What say for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box, sir.
James Owen. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK: What say for for defendant Capers?

MS. HAHN: Please seat the juror.

Number

THE CLERK: What say you for the defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box. Strikes are

one, one, Your Honor?

THE COURT: Yes, ma'am, twc alternates.

THE CLERK: Yes, sir. Number 37, Sandra Collins. What

say for the State?

MR. MALDONADO: Please present this juror.

THE CLERK:‘ What say for defendant Capers?

MS. HAHN: Please excuse the juror.

THE CLERK: Return to your seat please, ma'am.
THE COURT: Ms., uh,-——-

THE CLERK: Number fi ---

THE COURT: --- just a minute. No, that's all right.

THE CLERK: Yes, sir? -
THE COURT: That's all right. Go ahead.

THE CLERK: All right, sir. Number 50, David

sorry. He knows.
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(Laughterl)

THE CLERK: Please tell me how to pronounce that, sir.

JUROR NUMéER 50: Enzastiga.

THE CLERK: Enzastiga?

JURCR NUMEER 50: Yes, ma'am.

THE CLERK%- Sorry. What say for the State?

MR. MALDONADO: Please present this juror.

THE CLERKQ What say for defendant Capers?

MS. HAHN:; Please seat the juror.

THE CLERK: What say you for defendant Evans?

MR. MILLER: Please excuse the juror.

THE CLERK; Return to your seat please, sir. Number 106,
Ruth Anne Lawsén. What say for the State?

MR. MALDOﬁADO: Plgase present this juror.

THE CLERK: What say for the defendant Capers?

MS. HAHN: ' Please seat the juror.

THE CLERK: What say you for defendant Evans?

MR. MILLER: Please seat the juror.

THE CLERK: Have a seat in the jury box please, ma'am.
That's the Alternate No. 1, Your Honor.

THE COURT: All right.

THE CLERK{ Number 164, William Tanner. What say for the
State? 1

MR. MALDONADO: Please present this juror.

THE CLERK; What say for defendant Capers?
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MS. HAHN:
THE CLERK:
MR. MILLER:
THE CLERK:
Alternate No. 2,

- THE COURT:

Please seat the juror.

What say for defendant Evans?
Please seat thé juror.

Have a seat in the jury box, sir. That's
Your Honor.

All right. "Thank you. Thank you very much.

Any motions regarding the jury selection process from the

State?

MR. MALDONADQ: Not from the State, Your Honor.

THE COURT:

MS. HAHN:

THE COURT:

MR. MILLER:

THE COURT:

time.

MR. MILLER:

THE COURT:

From the defendant Capers?
No, Your Honor.
From the defendant Evans?
None at this time, Your Honor.

All right. Well there's not gonna be ancther

No, sir, I mean, other thaﬁ a pretrial.

All right. All right. Thank you. Thank you

very much, Mr. Miller. With that being said, ladies and

gentlemen of the jury panel, I'm going to, that have been

selected for the trial of this case, I'm going to momentarily

ask you to step

to your new temporary home, your jury room,

the bailiff will show you there. I have to deal with your

colleagues that

are very disappointed they were not selected

for the trial of this case but they needn't worry there are

other judges in

other courts in other trials, plenty of cases.
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It|will take me a few minutes to give them their instructions
and I'll have you back out here momentarily but during this
recess and during all the recesses you'll be advised by me not
to discuss thié case with anyone,lthat includes your fellow
jurors, familyjfriends or anyone else. You will not be
authorized to discuss the case with your fellow jurors until
you've heard all the evidence and testimony in the case,
closing arguments by the attor&eys, charge on the law by the
Court and I have instructed you then and only then to begin
your deliberations with your fellow jurors in your jury room
so please, please keep that in mind. You can talk about the
weather or spoﬁts or whatever you like but you cannot talk
about the case:until I instruct you to do so.

I need Mr. Tanner and Ms. Lawson if ya'll would always
maintain those (indicating) two seats so I can keep up. I
have to keep uﬁ with fourteen people, my two alternates and
whoever I select to be the foreperson of that jury -- this
jury and I will make that selection during this brief recess.
With that being said, if you'll please now go with your
bailiff to your jury room. Thank you very much.

/

(Whereupoﬁ, a discussion was held pff the record.)

(Whereupoﬁ, the remaining jury panel was released.)

(Whereupon, a recess was faken.)

THE COURT; Can you give me an idea about how long it's
gonna take to fry this case, Mr. Maldonado.
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MR. MALDONADO: Obviously depending on how each defense
attorney questions 'em I -- I'm guessing two days.

THE COURT: Two days?

MR. MALDONADO: That's right.

THE COURT: Do ya'll agree or disagree? I'm not holding
ya to it, I just ---

MR. HAHN: Your Honor, we do have some witnesses that we
do intend to call and it may take longer than two days.

MR. MILLER: Yeah, I'm I'm thinking sometime maybe by the
end of the day Wednesday. I I don't know. Again, ---

THE COURT: All right.

MR. MILLER: --- in that vicinity.

THE COURT: Well you know like a good trial judge told me

~one time good trial lawyers can't estimate time.

S

MR. MILLER; That's true.

THE COURT: So I've always hung on that mantra in my at
least my career when I was out there. All right. And ya'll
have motions?

MR. MALDONADO: State has one, Your Honor.

MS. HAHN: We do, Your Honor.

MR. MILLER: We do and, Your Honor, basically ours other
than one is is they're really joint motions. We'll be joining
in each other's motions.

THE COURT: All right. And ya'll ya'll wanna start the
actual trial, the taking of testimony, the openings tomorrow
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'

morning, is th?t, is that my unde:standing,

Mr. Maldonado and Ms. Hahn, Mr. Miller, ---

MR. MILLER:

That's fine.

|
MS. HAHN:| Yes, Your Honor.

MR. MALDONADO: Yes, Your Honor.
|
|
|
i

THE

COURT:

-—-—- is that right? All . right. All right. I

want —-- I'm gonna appoint Ms. Rucker. I believe it is

|

numper —--- Mr. Boyd, --

THE
THE
THE
THE
THE
THE

place of

THE -

THE

THE

THE

THE

THE

THE

THE

say Rucker No.,

minute.

|

BAILIFE:

|
Mr. —+
|
BAILI%F:
|

COURT :

l
BAILI%F:

COURT:
|
|

BAILIFF:

|
COURT:

|
BAILIFF:

COURT

Yes, sir.
How va doin'?
Making my way, Judge.
Where ya been?
I've been back at the back door outside.

All right. So you you gonna just take the.

Mr. Hohn.
Derrick?
Mr. Hohn.
Oh, Mr. Hohn.
That'é right.
You can fill those shoes?
I hope so.

You'll do a great job. Ms., let's see what 1

I believe I'm gonna find her number in a
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MR. MALDONADO: 1It's 148.

THE CLERK: Ms. Rucker is 148.

THE COURT: Number 1487?

THE CLERK: Yes.

THE COURT: I want her foreperson of the jury. If you'd
bring our jury out for me please Ms. Rucker and then the two
on the back. So I'm not gonna charge 'em at all. I'm not
gonna swear ‘em in at all now. I'm just ---

THE BAILIFF: You ready for 'em, Judge?

THE COURT: Yes, sir, I'm ready. I'm gonna give 'em some
instructions and let 'em go for the day and tell 'em to be
here -- what time do ya'll wanna start in the morning, eight
o'clock?

MR. MALDONADO: Whenever Your Honor wants to.

THE COURT: I'll tell 'em to be back probly about 9:30.

(Pause.)

(The following takes place in the presence of the jury.)

(Whereupon, a discussion was held off the record.)

THE COURT: Ms. Rucker, I'm gonna appoint you-foreperson
of the jury. I appreciate you volunteering to perform that
very vital function. Thank you. Thank you very much.

Ladies and gentlemen of the jury panel, momentarily I'm
gonna release you from your jury service for the remainder of
the day and I want to explain to you why I'm doing this. This
case-like most cases there are certain motions, -pretrial
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matters that have to be heard by the Court outside of your
presence. Of course it's getting to the lunch hour, we take a
bfe;k, go to lﬁnch, come back start hearing those motions.

You can never estimate how long they're gonna take. Rather
than hold ya’li captive in there, we could be finished at
3:30,. we could be finished at 5:30 so rather than hold ya'll
captive in thege I'm gonna release you for the remainder of
the day and we'll start fresh at 9:30 in the morning; however,
I must advise you of certain matters concerning your selection
as members of ﬁhis jury. Please remember during this break,
as I told you before you took your brief recess just now,
you're not to discuss this case with anyone this includes your
fellow jurors, your friends, family members, people invclved

in the trial or anyone else. Obviously, you can teil your

family members you've been selected for a a trial jury. If

your home is any -- anything like mine used to be, right time
you get home iﬁ the afternoon, you know, wanting to chat and
say, What you do today daddy. or what you dé today mommy, and
you of course can explain-té 'em that. I'm proud to report I
have got all my children out of the household but there's some
of 'em kinda teetering on gettin' off the payroll but no,
they're all doing very well but of course you can share with
your family members your selection as jurors in the trial of
this case but you cannot discuss the case with them.

Also, by é new Supreme Court order I must instruct you
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that until your service is concluded you shall not discuss the
case with others including other jurors except as authorized
by the Court, read or listen to any news reports about the
case should there be any, use a computer, cellular phone or
other electronic device with communication capabilitieé while
in attendance at trial or during deliberations. These devices
may be used during lunch break but may not be used to obtain
or disclose information that I'm gonna discuss with you
momentarily. You may not use a computer, cellular phone or
other electronic device with communication capabilities‘dr any
other method to be obtain or disclose information about the
case when you're not in court. Information about the case
includes but is not limited to the following: Information
about é party, witness, attorney or»court officer or news
accounts of the case or information collected through juror
research on any topic raised or testimony offered by any juror
or by any witness or information collected through juror
research on any other topic which the juror might think would
be helpful in deciding the case. Basically, what this means
there've there've been instances not in South Carolina but in
other areas of the country now that we find ourself in the
midst of the information age it's just so easy to get on your
laptop and just put in a name or put in a term or something
like that and you can receive all type of information
concerning that person or concerning that term. I don't know
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if ya'll do it. I mean, I do it as far as medical terms and
such like that:and and various other terms but you can't do
any independent research, you can't do any research on the
internet. You'have to try this case and determine this case
pased on what ?ou hear in the courtroom, the evidence and the
tegtimony of the witnesses testifying under oath and the law
as I tell you the law is. You can't put a person's name in
there and find out somethin' about him or her, you can't put a
term in there it could be defined differently than what the
Court may define the term, what our law may define the term.
I'm sure ya'll‘will understand those admonitions which I have
explained to you. If anyone triés to talk with you about the
case, please lét me know imﬁediately. I'm gonna now excuse
you for the remaindér of the day and ask you to please be in
your jury room promptly at 9:30 in the morning. The deck
should be clear at that time and we'll be ready to start at
that time. Any any questions?

(No respoﬁse.)

THE COURT: All right. Thank you very much. You're now
excused for thg remainder of the day. I hope you have a
pleasant afternoon and a pleasant evening. Thank you very
much. ;

(The following takes place outside the presence of the
jury.)

THE COURT; Any objection to anything I've told the jury
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from the State?

Your Honor.

MR. MALDONADO: Nothing from the State,

THE COUR?: From the defense, Ms. Hahn?

MS. HAHN: No, Your Honor.

'THE COURT: Mr. Miller?

MR. MILLER: No, Your Honor.

THE COURT: All right. Thank you very much. As far as
this case, we'll be in recess until 2:30.

(Whereupon, a recess was taken.)

THE COURT: We have some motions?

MR. MALDONADO: Yes, Your Honor, two.

THE COURT: All right. Whose got a motion?

MR. MALDONADO: Mine's real quick, Your Honor. Your
.Honor, the -- I'll try to keep it brief because I believe it's

not not opposed by the defense. One of the witnesses in our
case has been evaluated and we received copies of her her
mental evaluations and doctor's stuff from the defense that's
wﬁy we're making this motion. The the State would move to
exclude any testimony regarding her her mental issues. She
was evaluated I believe more than ten years ago. This is
based on State vs. Turner, cited ask644 S.E.2d 693, that's a a
Supreme Court South Carolina case. 2And as I séid, Your Honor,
I believe talking with the defense that they don't oppose this
motion so we would just ask to exclude any testimony regarding

her mental impairment.
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THE COURT:

All right. Thank you, Mr. Maldonado.

Ms. Hahn, is that correct?

MS. HAHN:

THE COURT:

s
Yes, Your Honor.

So, Mr. Miller, is that correct?

!
\
MR. MILLER: That's right, Your Honor. Some some

subpoenas were

sent out, some additional materiai sent back

that shouldn‘té been I I believe under HIPAA and I don't have

any basis to oppose the motion ---

THE COURT:

All right. So then I'm ruling that.I -- and

I don't even know what witness this is.

MR. MALDONADO: This is Glynnessa Marie Evans.

I
THE COURTJ
' |

All right. Vanessa Marie Evans that ---

MR. MALDONADO: Glynnessa ---

THE COURT: ---- the ---

MR. MALDONADO: --- sorry, Glynnessa with a "G".

THE COURT'i ~—- that the psychiatric testimony is not
admissible ---

'MR. MALDONADO: Yes, Your Honor.

THE COURT

|
\
correct? \
|
\

--— under State vs. Turner, is that, is that

MR. MALDONADO: That's correct, Your Honor. It's

|

considered a side issue.

THE COURT:
|

All right. And ya'll agree with that is that

correct, Mr. M%ller and Ms. Hahn?

MS. HAHN: |

Yes, Your Honor.
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MR. MILLER: Yes.

THE COURT: All right. Any other motions, Mr. Maldonadc?

MR. MALDONADO: Not from the State at this time, Your
Honor.

THE COURT: All right. Ms. Ms. Hahn.

MS. HAHN: Yes, Your Honcr. I have a few. As an initial
matter, I understand the the Court's ruling on my voir dire
questions earlier but I believe I neglected to put my position
on the record. May I do that at this time?

THE COURT: (No verbal response.)

MS. HAHN: Your Honor, the questions that I submitted
were intended to elicit any responses that would reveal
potential biases against my client. My position would be that
not asking those gquestions would violate his due process
rights. I wanted to put that on the record. And I would also
ask that the unasked voir questions be marked as a court's
exhibit and the clerk of court -- excuse me, the court
.reporter has that at this time.

THE COURT: All right. Let me see if I can find a copy
and you can have it marked as a -- here it is right here,

Ms. Hahn,
"MS. HAHN: I have provided the original copy to the ---

THE COURT: All right and you've already had it marked as
a court's exhibit?

MS. HAHN: I believe it will be marked as ---
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(Defendant's requested voir dire marked Court's Exhibit
No. 1.)

THE COURT: How hoh is it marked, madam court reporter?

THE COURT REPORTER: Court's Exhibit No. 1.

THE COURT% All right. Any other motion, Ms. Hahn?

MS. HAHN: Yes, Your Honor. At this time I'd like to
move to sever ﬁhe trial of Boyd Evans and Lywone Capers. The
case law in this says that a severance should be granted only
when there's serious risk a joint trial would compromise a
specific rightiof a co-defendant and prevent the jury from
making a reliable judgment about a co-defendant's guilt and
that's the lawjrecently stated in State v. Holcombe and also
in Hughes v. Sfate and some older cases. There's no --
there's another case called State v. McIntyre that says
there's not a clearly defined rule for determining when a
defendant is entitled to a separate trial because the exercise
in discretion means the decision must be based on a just and
proper consideration of the circumstances that are presented
to the Court in each case.

Thé Hughes case initially focuses upon the likelihood
that the defendant will receive a more favorable result at a
separate trialland cites a California case that talks about
how an appellate court shouldn't reverse a Eonviction achieved
at a joint trial in the absence of a reasonablé probability
that the defendant would have gotten a more favorable result
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at a separate trial. My position on this is that trying
Lywone Caperé with Boyd Evans is gonna compromise a specific
trial right of Mr. Capers and present -- prevent the jury frbm
making a reliable judgment about his guilt and by doing so
trying them together is gonna compromise his right to a fair.
trial. That's a right that's guaranteed by the Fifth and
Fourteenth Amendments of the U.S. Constitution and also by
Article 1 Section 3 of the South Carolina Constitution which
guarantees the right to due process and that includes the
right to a fair trial.

One of the problems in this case is the evidence is much
stronger against Boyd Evans. They have surveillance video
from the Pitt Stop convenience store that shows a person with
two scars and those scars are nearly identical to the ones
that Boyd Evans has. There's also a mag from Charlotte, NC,
Mr. Frederick Neal, who's gonna testify that he lent his blue
Ford Explorer to Boyd Evans in exchange for some drugs. The
State's gonna try to prove that that vehicle was used in a
robbery. There's some other things that are stronger against
Boyd Evans as well but my point is since the evidence against
him is very strong, I think the jury's gonna find him guilty
on the charges. If he denies being present at the scene but
the evidence clearly puts him there, the jury's not gone
believe his defense. If Lywone Capers'asserts the same

defense he wasn't there, that he wasn't present at the scene
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of the crime at the éitt Stop, the jury is gonna be less
likely to believe him because his defense is the same and as
Boyd Evans who I think was more clearly there so I think he's
got a big probiem'@ith that.

There's also a possibility that both defendants may
assert an alibi defense. The concern there is the same as
with both of them saying that they're not there. Boyd Evans
comes in and séys that he's got an alibi but the evidence very
clearly puts him at the scene, Lywone Capers comes in and
asserts an alibi as well I think that there's a big risk the
jury's gonna assume that his alibi is not correct as well.

I think there's also a risk of guilt by association here.
I think that tﬁere's a danger that the jury's gonna convict
him along with'Boyd Evans because they're associated with with
each other, théy’re both family members. There's some
evidence of thét that's gonna come in fhat dates back.

There's also séme risk of guilt by association in that a
couple of the witnesses are gonna say that they were seen
together the day before the crime and alsq the jury's gonna
see 'em in the court together and treat it similarly in court
but I think thére’s a reasonable probability that a jury's
gonna come to associate Lywone Capers and Boyd Evans even to
the point that‘they're gonna believe that if Boyd Evans is
guilty, LywoneiCapersvis guilty too.

I think also that some of the eviaence that is gonna be
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admissible against Boyd E&ans would not be admissiblelagainst
Lywone Capers if he were tried separately. I would argue that
under Rule 403 some testimony that Frederick Neal exchanged
his car to Boyd Evans for drugs would not be used against
Lywone Capers. I would -- my position would be that that's a
bad act and that that information would taint Lywone Capers
for something that he wasn't even involved in and they're |
gonna be painted with the same brush and the jury's gonna
think they were both involved together. My -- the bottom line
on this_I think is that there's gonna be significant harm to
Lywone Capers if he's tried along with Boyd Evans and that
harm would not occur if they were tried separately so I'm
asking the Court to consider severing the trials.

THE COURT: Thank ySu. Thank you, Ms. Hahn.

Mr. Maldonado.

MR. MALDONADO: Thank you, Your Hohor. May it please the
Court. I guess I'll, unless Your Honor wants me to, I'll skip
over the voir dire Ybur Honor has already ruled on.

THE COURT: You you may address it if you wo -- you'd
like ﬁo. That which I didn't ask was based on my discretion.
Some some of the questions were of course not admissible under
State vs. South and some of the other case law but, uh, ---

MR; MALDONADO: Yes, Your Honor it's it's the State's
position that that the -- most of the questions do already
asking the jury to to come to some conclusions about the
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evidence ‘which they have not heard and pitting witnesses
against each oﬁher like the party evaluatinglpositions of
police officeré before they they testify. It is -- case law's
pretty clear tﬁat they can evaluate the the evidence for
themselves andfthat it's not appropriate for voir dire. I
believe most of the other questions were encompassed in your
voir dire questions so I think that it falls within your
discretion to to ask those.

Your Honof, on the, on the motion to sever there's no
case law that 5ust says because one, the evidence is a little
bit stronger for one then then it should -- they should sever.
This is -- the case law's pretty clear that there's gotta be
some conflict in this case. There's there's no, like for
example, conflicting statements by defendants in this case,
they bo -- neiﬁher of them gave statements. The evidence is
there's just séme evidence for Boyd that that that isn't there
for Capers that doesn't necessarily preclude trying them
together. They -- there is evidence they were together. Case
law, Your Honoﬁ, has to take in consideration judicial
economy, the witnesses, all the evidence taken as a whole. As
far as, you know, an alibi defense, Your Honor, that doésn’t
preclude eithe# of them from from evaluating their own alibi
defense and Yoﬁr‘Honor shou -- can instruct the jury to, and
will I'm sure,%instruct the jury té take the evidence per
individual, pef defendant so the guilt by association can be
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answered by Your Honor's charge. Every case that would be

tried togethei could be considered guilt by association but
that's not necessarily an appropriate reason to sever this

caée, Your Honor.

And as far as prior bad act that she mentioned about the
it was a traded traded the car that was used and involved for
drugs that is is an incident up to this, it's not‘a, it's not
a prior bad act for Mr. Capers. There's no way to.tie it into
Mr. Capers and I don't -- there's no reason that, you know,
that wouldn't be admissible. They might not hear about it if
they were tried separately but it doesn't make it
inadmissible, doesn't -- it doesn't prejudice Mr. Capers at
all because it doesn't have -- it doesn't involve him so we
don't believe that that's any reason to sever this this trial.

THE COURT: Thank you. Thank you, Mr. Maldonado. Do you
care to reply, Ms. Hahn?

MS. HAHN: Your Honor, I think as as far as the judicial,
excuse me, judicial economy argument I think that certainly
Mr. Capers' due process rights are more important than
balancing the judicial ecoﬁomy. I would also focus on the
Hughes case which talks about the People vs. Greenberger case
from California that focuses on the result that would come out
at.a separate £rial and it says, well in this case it
basically says, "An appellate court should not reverse a
conviction achieved at a joint trial in the absence of a
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reasonable probability the‘defendant would have obtained a
more favorable:result at a separate trial." I think
there's -- in Ehis case I think the evidence shows that Lywone
Capers stanas a much better chance at a separate trial than he
does 1f he's tfied along with Boyd Evéns.

As far as:the bad act with the drug use, I think that's
much more prejudicial and probative against Mr. Capers and I
think that is very harmful testimony that would come in
against him. ﬁt sounds like he's he's associated with
somebody that’é involved in drug transactions.

THE COURT: What is the cite on Hughes, Ms. Hahn?

MS. HAHN: That is 552 S.E.2d 315 at 317.

THE COURT: 552 3157

MS. HAHN: . Yes, Your Honor. I think the most significant
aspect of thisjis that the Hughes case it seems to focus on.
one defendant detting a more. favorable trial if he were tried
separately. 1In this case I think Mr. Capers would certainly
have a more favorable trial if he were tried separately from
Mr. Evans.

THE COURT: Anything further, Ms. Hahn?

MS. HAHN:‘ Your Honor, I do have a couple of other
things. I havé one motion ---

THE COURT: Anything further on this motion?

MS. HAHN:; No, Your Honor.

THE COURT: All right. Did you have any response? I saw
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you stand up, Mr. Maldonado.

MR. MALDONADO: Your Honor, I I think that just I wanted
to make sure to clarify that that the the result could be
different because of some reason, not just because there's
some evidence that's less than another defendant because the
jury has a presumption that they can evaluate the evidence per
individual without, you know, they get to cite each case on
its own basis per~your instructions so qut because there's
different and additional defendants doesn't lead to the
results that that Ms. Hahn is is talking about.

MR. MILLER: And, Your Honor, at the appropriate time I'd
like to place an objection on the record as well.

THE COURT: All right. Yes, sir, Mr. Miller.

MR. MILLER: Thank you, Judge. And particular in this
case i wanted to go back and focus on exactly what Ms. Hahn
said in the very beginning that it's the standard is a serious
risk of there —-- of being a better result for one defendant
than another and this particular case when you review and the
jury sees the discovery that's been compiled by the State: the

witness statements, the police reports, investigator reports,

'they all indicate very much the same facts at every juncture

Lywone Capers and Boyd Evans are listed together from witness
statements, people who identified them. Your Honor, the
issues are the same, the charges are the same, the IDs are
very similar. In other words, one of the the the issues that
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they'll deal with, the State will present in this case is

Mr. Evans having some type of scar on his arms that was
distinguishablé, likewise, the statement both by witnesses and
investigators indicate that Mr. Capers was identified by the
size of his noée or his, face something to that effect and so
I think that we have very similar issues. You know, I don't
think that, with all due respect to Ms. Hahn, I don't think
that she can jﬁdge or state right now that, i mean, I'm sure
in her opinion:that the evidence is much stronger égainst mny
client than Mr. Capers, but in reality I think the evidence is
actually very ﬁuch the same and there's not a serious risk
here of there Eeing a different outcome for either defendant,
particularly tbat Mr. Capers would have a better results and I
and I really think the judicial economy is very, you know,
important in tﬁis case. We've had opportunities to to sever
this before, it's not been done, we are now ready on the eve
of trial and, &ou know, I I think these cases should go
forward together.

THE COURT: All right. »Thank you very much. Well as I
read the case law both Hughes vs. State, Holcombe and outline
of cases, it's clear that criminal defendants who are jointly
tried are not entitled to separate trials as a matter of
right. As HUg@es states, "The general rule allowing joint
trials applies with equal force when a defendant's severance
motion is basea upon the likelihood he and a gd—defendant will
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present mutually antagonistic defenses, that being accuse one
another of committing the crime." I see no evidence of that
here. I hear no evidence of that. "A severance should be
granted only when there is a serious risk that a joint trial
would compromise a specific trial right of a co-defendant or
prevent the jury from making a reliable judgment about a
co-defendant's guilt." The law goes on to say, "A proper
cautionary instruction may help protect the individuals right
of each defendant and ensure that no prejudice results from a
joint trial.” I think we do that in every case even when
they're not joint cases that the jury must separately and
distinctly return a verdict on the indictments themselves.

Expanding on that the jury would be advised that they must

" separately and distinctly evaluate the evidence as it applies

to Mr. Evans or as it applies to Mr. Capers, that they can
find Mr. Evans guilty or not guilty, they can find him -- or
any combination of guilt or not guilt on any combination of
the indiétments, the same for Mr. Capers. I don't think -- I
think the jury will be properly charged in that regard and I
will deny Capers' motion for a severance.

Now, Ms. Hahn, you have other motions you say?

MS. HAHN: Yes, Your Honor.

THE COURT: All right.

MS. HAHN: I would move to exclude the testimoﬁy of
Glynnessa Evans, Michael Rhéney, Rosa Lugo or Frederick Neal
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about the cont%nts of the surveillance tape obtained from the

Pitt Stop Convenience Store and I have a written motion on

that I would like to submit at this time.
o
THE COURT% All right.
(Whereupo#, counsel handed the document to the State and

\
to the Court.)
|

THE COURT:

|
|
|
‘ All right. Mr. Maldonado.

MR. MALDONADO: Your Honor, Michael Rhaney and Glynnessa

|
|

Evans and to some extent Ms. Lugo ---

THE COURT: I I can't quite hear you. I apologize.

MR. MALDOQADO: That's fine. Glynnessa Evans and --'is

|
|

is the sister of -- who grew up with Boyd Evans and is cousins

with Lywone Caﬂers, grew up with them, knew them, knew their

personal manneﬁisms, can ID them from the, from the video,
|

Your Honor. -I{believe they have personal knowledge and they
|

don't have to De the ones actually at the scene to to be able

to ID someone. , They have personal knowledge, that they can

-see the video, |[they can -- they are sure that this person is

in the video and the I believe the -— their knowledge goes to

their identities. It's not like someone else, you know, just
|

taking a look ét the video. 1In those cases the video speaks

for themselvesibut this case there needs to be some

interpretation% They have personal knowledge that the jury

|
can can use to |evaluate the case and the evidence and that
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should be allowed in, Your Honor.

THE COURT: Thank you. Ms. Hahn.

MS. HAHN: Your Honor, first of all it's my understanding
that two of the witnesses, Frederick Neal and ---

THE COURT: I I apologize. I can't hear you, Ms. Hahn.

MS. HAHN: I'm sorry, Your Honor. It's my understanding
that two of‘the witnesses, Ms. Lugo and Mr. Neal, have
somewhat limited contact with Boyd Evans for which to base an
opinion but also that Michael Rhaney and Glynnessa Evans have
not been in much contact with either of these two young men to
even base an opinion on but I think the bottom line here is
that this is an issue that's for the jury to decide. It's not
appropriate fér either of any of the four to give testimony
about these people and I would point out it's not only that
indication of the four men but also of the vehicle.

THE COURT: All right. Thank you. Thank you very much.
It's very difficult to determine evidentiary issues such as
this without hearing the testimony. First blush it would seem
to me that the witnesseé would be able to testify but it's no
more than a matter of circumstantial é&idence; however, this
is a motion in limine so I'll walt for the unfolding of the
evidence at the time these witnesses are called. They would
have to have some basis; for example, Mr. Maldonado, you
stated that Ms. Evans was a sister to Mr. Evans and a cousin
of Mr. Capers and as I understand it Mr. Rhaney is Ms. Evans's
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is or was her ——

MR. MALDONADO: Yes, sir.

THE COURT; —-——- fiancee, meanwhile obviously if the
proper foundation's laid in that regard thét makes a

difference to me as opposed to there being no foundation

- whatscever so I guess what I'm doing is waiting for the

evidence to unfold in that regard upon ﬁhe proper objection at
the time it's offered. All right. Any other motions, Ms.
Hahn?

MS. HAHN: ' Yes, Your Honor.

THE COURT:{Y Yes, yes, ——-

MR. MILLER: I'm sorry.

THE COQURT: =~-- Mr. Miller.

MR, MILLEﬁ: I —- just for the record we're I think the
rest of these motions we're joining in kinda jointly so I
would, you knoQ, on behalf of Mr. Evans support Ms. Hahn's
motion to exclude understanding your ruling already made.

THE COURT: -All right. All right, Mr. Miller. Yes,
Ms. Hahn. |

MS. HAHN:j My next motion is that I understand that the
State wants to present evidence that Glynnessa Evans and
Michael Rhaney identified Lywone Cabers when presented with a
single booking photograph of him;. I would object to testimony
coming in under Neal v. Biggers and I would like to have a
hearing on that. Both of them identified him from a single
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booking photo and I think that that was unnecessarily
suggestive and created a substantial likelihood of
misidentification and I would like some more fgundation about
the basis of their knowledge to make that identification in
the first place.

THE COURT: Well I thought I just ruled on that. I
thought I just ruled at the time the evidence is offered and
I'm I'm not gonna pretrial the case this afternoon unless all
these witnesses are here and ya'll-wanna start doing that.

MR. MALDONADO: That's the -- there's two issues with
that, Your Honor. I did -- I asked them before lunch if they
needed the witnesses to exclude s0 they said they could go and
so we had Mr. -- we had Ms. Glynnessa Evans and Michael Rhaney
here so we coulda had the Neal v. Biggers but but, Your Honor,
we we let 'em go but, Your Honor, there is-a case and State v.
Liverman where if they have personal knowledge of the
individuals then their ID doesn't need to -- you don't need to
do a Neal v. Biggers so if, Your Honor, that's just a recent
case December 4th 2009, it's a court of appeals case. I don't
believe it has a number yet but it was it's actually in
Richland County when I was there Liverman had some ID by by
family members similar to this case. 1If they have personal
knowledge, then they don't need a a lineup or there's no,
there's no prejudice for that, Your Honor.

MS. HAHN: Your Hoﬁor, ——
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THE COURT: Give me just a moment, Ms. Hahn.

(Pause.) |

THE COURT% Yes, Ms. Hahn.

MS. HAHN:} Your Honor, two things: the way I'm looking at
this this is aiseparate issue from the video surveillance;
however, I undérstand youf ruling if it applies as well as to
the video surveillance. Secondly, I've read the Liverman
case and I undérstand that when someone has prior personal
knowledge thatfcan admit the need for the, you know, the
Biggers hearing my question 1s how much knowledge do these
people have ofiLywone Capers. It's my understanding that
they've not had very much contact at all in recent history and
I don't know héw much earlier oh.

THE COURT: Well and it it does appear here that Judge
Johnson held aiin camera hearing with the witness identified
as Tyrone concerning his prior relationship and knowledge of
the defendant Liverman I take it. The trial judge determined
the State should put up evidence on Tyrone's prior
relationship or knowledge and he would then decide whether
there needed té be a further showing other than the
relationship between the two so so obviously there's gotta be
a, there's gotta be a foundation for the identification. I
agree that Neal vs. Biggers under normal circumstances applies
to strangers but there has to be a foundation laid for how
Ms. Evans or Mr. Rhaney have knowledge of, and I understand
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both attorneys, both defendants are involved in this motion,
how they have knowledge of Mr. Evans and and Mr. Capers for
purposes of making identification. 1In Liverman a witness
testified that he had known Liverman since he was an
elementary school aid and had known him for a period of
approximately seven years, that the fella used to visit Goo's
home, an apartment next to where Tyrone's ant lived; that the
appellant and Goo were friends of his at the time and
appellant used to talk té Goo for him because Goo was deaf and
the threé of them hung out together for about a four-day
period. Since elementary school Tyrone had seen the appellant
twice in 2003 at McDonald's where appellant worked and he also
saw appellant earlier on the day of the shooting from about
two houses away at a housing complex where he observed
appellant talking to Delshawn so it appears it‘é very fact-
driven in that regard so at some point‘in time we'd have to
hear that testimony from Evans and Rhaney and any of the other
witnesses’that fit into we'll call it the Tyrone category in
the Liverman case. Is is that your point, Ms. Hahn?

MS. HAHN: Yes, Your Honor, I believe it is.

THE COURT: All right. And if we don't have the
witnesses here and we obviously can't take that testimony
now .

MS. HAHN: Right.

THE COURT: Now there was a second part was the booking
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photograph?

MS. HAHN:; Your Honor, I I would move to exclude the
photos and that that was my inﬁent with the motion that I want
those single béoking photos, the identification made from
those excluded; but I also would move, I guess, separately to
exclude the photos themselves. In my opinion they look like
booking photos;and I think that's an inadmissible comﬁent én
the character Sf Mr. Capers, you know, they're both taken from
a similar distance from the camera, they look like they're
against a wall, they‘relfairly close to the person's face,
they look like booking photos to me and I would also move to
exclude any reference to them as booking photos.

THE COURT% All right. What about that, Mr. Maldonado,
the booking phétographs themselves?

MR. MALDONADO: I don't, I don't believe I have a problem
with that. It shouldn't be ---

THE COURT: Sir?

MR. MALDONADO: I don't think I'll have a problem with
that. No, that's fine.

THE COURT: All right. And they'll be no reference to‘
'em being booking photographs?

MR. MALDONADO: That's correct, Your Honor. I mean,
there are other photograph that's separate from the the photos
of obviously the incident but but yeaﬁ, the actually booking
photo's that's;~——
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THE COURT: All right. So let let me make sure I understand
then. The officer, for example, the officer will testify, I
showed photographs Mr. Evans, Mr. Capers to Ms. Evans and

Mr. Rhaney and they identified one of those photographs as a

photograph of Mr. Evans and one of those photographs as a

photograph of Mr. Capers ---

MR. MALDONADO: That's —--

THE COURT: ~-- assuming they ha&e the proper found --
the proper foundation being laid.

MR. MALDONADO: Correct. That's that's our intent is
just to mentioﬁ that that she didn't even see photographs we
don't necessarily have to admit them as ---

THE COURT: All right. Well that should resolve the
issue on the booking photographs and they'll be no reference
to them as booking photographs.

MR. MALDONADO: That's correct, Your Honor, just
pictures. |

THE COURT: All right. Any other motions, Ms. Hahn,
Mr. Miller?

MS. HAHN: Your Honor, I have no further motions.

MR. MILLER: Your Honor, I have a a couple and I don't
wanna belabor points I just ---

THE COURT: DNo, —--

MR. MILLER: ——- wanna make sure -

THE COURT: --- no, sir, you're not belaboring it at
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1
all —--
MR. MILLE%: Okay.
THE COURT: ~-- Mr. Miller.
MR. MILLER: Thank you, sir. The -- let me start with

the I guess if |the photos are not going to be admitted I had a
motion to redact the writing that was on there as hearsay.
There's various things scribbled on each photo: I showed this
to so-and-so, hé identified it as such and such. If they're
not gonna be admitted I guess that motion's moot.

THE COURT:; All right.

MR. MILLER: Okay —-—-

THE COURT: I I will take it the wording on the
photograph's nét comin' in.

MR. MALDONADO: No, Your Honor, but I just to clarify, I
mean, I believ? that thét it still would be okay for them to
take a look at‘those to refresh their memorf in case they need
to, I don't think they will, but, you know, I I did take a
picture, they saw a picture of them on this date and I signed
that and so thgt it -- that's all we intend to to offer. We

don't intend to admit it as evidence.

THE COURT: True and I I think the officer can refer to

'em and look aﬁ 'em, ---

MR. MALDoﬁADO: That -- that's ---

THE COURT: -~- This is the photograph I showed to so -~
if -- assuming%they become admissible with the proper
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foundation.

MR. MALDONADO: Yes, Your Honor. Okay.

MR. MILLER: Your Honor, additionally to supplement
Ms. Hahn's motion regarding excluding the the eyewitness
iden -- or excuse me, the identification on the videotape I
just wanted to add the point the fact that when these photos
where shown we believe it was an impermissible photo lineup in
that there were only four photos shown, they were of the
people who were already, who who the detective suspected but
they were not placed in what I would consider to be a standard
photo lineup, you know, say six photos, I don't, I don't know
exéctly what the standard is but in other words, all that were
shown were the four, the four people supposedly involved in
the crime and none other and these peo -- then they were
identified by Michael Rhaney and Glynnessa Evans so I would
object to that.

THE COURT: They're just shown to Evans, Rhaney, Neal and
Lugo?

MR. MILLER: Correct.

THE COURT: So you got four photos shown to foﬁr
witnesses?

MR. MILLER: And no -- correct, but no no other photos,
none other whatsoever.

THE COURT: Four, not four witnesses ---

MR.>MILLER: No.
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THE COURTE --- but four individuals that are shown a
video of the crime ---

MR. MILLEE: Correcf, Your Honor. You'wve got ---

THE COURT: =--- or stills from the video of the crime and
that have alleéedly some knowledge of Mr._Evans and some
knowledge of M?. Capers.

MR. MILLER: And there are actually two other people
allegedly invoived in the crime a John Sosa and an Anton and
I -- I'm not sure the the last name ---

MR. CORNWELL: Was it?

MR. MILLEﬁ: -—- Goldman, excuse me. Those four photos
Boyd Evans, Lywone Capers, Anton Goldman and Jéhn Sosa were
the only photos shown to every single witness, that's ---

THE COURT; I understand. ’

MR. MILLER: --- that's my, that would be my.objection to
that identificétion.

THE COURT: Of course if if they come in under the Tyrone
exception in Liverman as to Rhaney and Evans then yocu'd never
reach the Neal vs. Biggers issue as far as Evans and Rhaneys'
concerned. I'm not saying you agree with that but I I ---

MR. MILLER: Correct.

THE COURTQ -—-- have to use law.

MR. MILLER: I understand, yes.

THE COURT: Is there a distinction then between Neal and
Lugo? I don'tf—I don't know the relatioﬂship, if any, of Neal
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and Lugo to Mr. Boyd Evans and Mr. Capers.

MR. MILLER: Well that's where I feel like they they
would not come in on a Tyrone exception in that they had no
relationship with any of the defendants. Rosa Lugo was ---

THE COURT: Mr. Neal did 'cause Mr. Neal allegedly loans
Mr. Boyd Evans his automobile, correct?

MR. MILLER: Correct, ---

THE COURT: Or or did I miss —-—-—

MR. MILLER: --- and that's, and that's allegedly what he
did but none of the othérs and and Ms. Lugo again, I would
'éxtend this to just Frederick Neal and Rosa Lugo because they
were the on -- in in the discovery it's indicated that she
only and he-only identified Boyd Evans.

THE COURT: All right. Yés, sir, Mr. Maldonado.

MR. MALDONADO: Just to clarify, Your Honor, Mr. Neal
obviously's gonna put, our intention is to put him in the car,
he's not gonna say he didn't see the the video so he's not
gonna ID the &ideo, he's gonna just testify that, I gave Boyd
Evans the car and then then Ms. Rosa Lugo puts them in the
area 'cause they're from North Carolina. She she is the
manager of of the the mobile home park right next door to this
gas station. She also is not gonna testify as to looking at
the video but that they put these people, that she knows them,
in the area right before the crime.

THE COURT: So she dd -~ she doesn't touch the video.
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MR. MALDO&ADO: Right.

THE COURT: She doesn't look at stills on the video.

MR.-MALDO&ADO: Right. She just says, I saw them in the
area in the, iﬁ the -- right before it happened, just puts
them and and and got the.license plate number, um, ---

THE COURT% And and she makes that decision that it's
them based on being shown four photographs.

MR. MALDONADO: She knew, she knew them. I mean, yeah
they they used to live in the trailer park ---

THE COURT: All right.

MR. MALDOﬁADO: —-- that she managed so she ---

THE COURT; All right.

MR. MALDOﬁADO: --- knew of them and actually she was
instrumental in kicking 'em out because of the problems ---

THE CQURT:! So they may -- she and, uh, may become a
Tyrone witness also.

MR. MALDONADO: Yes, Your Honor.

THE COURT; All right. May. All right. I'm -- I think
I'm tracking iﬁ.

MR. MILLER: So with regard to all those I understand
your ruling on the, on the law but just we place that
objection on tﬁe record.

THE COURT% All right. Yes, sir, certainly, Mr. Miller.

MR. MILLER: Your Honor, also briefly I had a a motion to
exclude specifically a testimony of Mr. Neal stating that he
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exchanged the SUV for crack in that specifically that would be
I I think hearsay I guess unless he actually testifieﬁ to it
himself. I wou;d; I would make a motipn to exclude it from
anybody else but also under Rule 403 I don't think it's
relevant; number one, I don't know that it's true; Number 2, I
don't think that it's relevant in that ---

THE COURT: If we stgrt, if we start excluding evidence

that's not true we'll quicken up some trials ---

MR. MILLER: Indeed --- 7
THE COURT: --- so —---
(Laughter.)
. MR. MILLER: --- but I understand it's his testimony. I

don't think it's relevant in tﬂat the only relevant portion of
that would be that he gave the SUV to Mr. Evans and that that
suv waé later seen. I think that, you know, beginning to
bring in, I traded it for crack that is sd much more
prejudicial and and implication on his character that I think
would be inadmissible.

THE COURT: All right. Mr. Maldonado.

MR. MALDONADO: Your Honor, I don't think it has anything
to do with his character it just goes into the transaction of
why he he was given that. The ﬁury has -- is gonna wanna know
why he's just giving his his truck to Mr. Evans. He actually
he he calls them I bglieve it's by his nickname Black so, Your
Honor, we're-just, we're going to, you know, Jjust put him in
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the car and he?
believe that's
happened.

THE COURT:

it's a prior ba
standards under

MR. MALDON
the entire crim
the crime. The

North Carolina

s gonna testify as to why he did it. I don't

prejudicial and it's the incident that

Well isn't that a a prior bad act? And if

d act wouldn't it have to meet the proper

404 (b)?
ADO: Your Honor, I believe it's -- it goes to
e. They took the -- this was the beginning of

y took the car down to to Lexington County from

to rob the conveniehce store. It's the -- and

the the Latin qscapes me, Your Honor, but it's the totality of

the crime.

THE COURT:

understand what
circumstances o

track -- crack

There's a case also out of Richland County of
Stéte vs. George Adams. 'It talgs about, and I
you're talking about the totality of the
f the crime, but how is the trading for

not just giving him the keys or loaning him the

car how does the trading the crack have a nexus to the crime

itself?

|
MR. MILLER:

Correct, Your Honor. In our opinion it's

not part of a,

iyou know, a common scheme or plan. He's not on

trial for a drug charge, he did not in any way has not been

alleged to commit a drug offense in South Carolina.

|
I think

it's fine for Mr; Neal to say, I know him as "Black™ and I

I
|
|

‘think it's fine for him to say, I gave him the truck but when

|
| 78
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you bring in the fact that he's trading it for crack which is,
you know, mere allegation I think that that prejudice him and
it's it's really irrelevant to the facts of the case.

THE COURT: I mean, if it if it's got some conpection
under one of those exceptions under 404 (b), you know, if if
there's some nexus between the crack and the crime of armed
robbery like it was in Adams where you know he smokes crack
cocaine or cocaine and then he says, Well I'm going to rob
this place to get more cocaine or somethin' like that,AI --
I'l1l give you a chance to research that Mr. Maldonado if you
want in that regard but I think the testimony of lbaning the
truck's admissible. Of course sometime when doors are opened
or cracked open, they're pushed open thereafter but you you
can certainly research that this evening in that regard and
I'11 wait till tomorrow to rule on it, just the crack issue on
loaning'the truck.

MR. MALDONADO: Yes, Your Honor.

THE COQURT: What else, Mr. Miller?

MR. MILLER: Your Honor, we have a motion to sequester I
believe specifically Glynnessa Evans and Michael Rhaney is I
think those are the only, are those the only two that we |
will -- well, I mean I guess preferably we'd like all the
witnesses sequestered based on the fact that; number one, the
majority of the family is like we've already said related,
obviously that goes without saying, they're family, bﬁt the

i
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friends, the family and specifically Glynnessa Evans and
Michael Rhaney being fiancee they were interviewed at separate
times obviously to kinda take their statements and make sure
they didn't take one off of the other and we're afraid that if
they're in here now we won't know if in fact they're cﬁanging
their statement and if they do why that ‘is. You know, I think
it would just, of course this is something that's in the
discretion of the Court but there's no harm in sequestering
the witnesses and I think that would just make it a little bit
more fair, credible as far aé the trial goes, Your Honor.

THE COURT: All right. Mr. Maldonado.

MR. MALDONADO: Your Honor, I I don't have any objection.
The, um, obviously it should be reciprocal to their witnesses
also. Obviousiy, we would ask for the victims to remain in
the courtroom and the lead investigator.

THE COURT: All right. Your victims can stay. The chief
investigating officer can remain. If there's an evidence
custodian, they can-remain and it is reciprocal so that if
Mr. Evans and -- excuse me, Ms. Evans and Mr. Rhaney and
Mr. Neal and Mr. Lugo and those others are not in here neither
neither will ahy potential witnesses on behalf of the
defendants. All right. And that's up to ya'll to police
'em —---

MR. MILLER: Yes, sir.

THE COURTa —— 'cause'I don't, I don't know the
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witnesses.

MR. MILLER: And of course it will be reciprocal to to
ours, sir, no —f_A

THE COURT: All right.

MR. MILLER: =--- problem there. Just two left, Your
Honor. I'll be really brief. Motion just to exclude the
evidence of the scars, photos of the scars that ape found on
my client on his shqulder énd forearm pursuant to Rule 403
it's obviously more prejudicial than prqbative. People can
make identification based on body build. They were able to
view the videotape, they were sﬁown photos of just the face of
a booking photo, they made their identification based on that.

The fact that I think you see the scars in in the actual still

. on the video and then it was sometime later that they, I think

it was several months later, that the detectives went up and
took pictures in the Charlotte jail before the extradition
right after the defendants were arrested and held there and at
that time they they noticed the scars and took the photos'of
the arms. You know, Your Honor, I think that it's not
necessary.evidence and I think that when it comes in I I think
that would prejudice my client far more than being probative
in this‘case.

THE COURT: All right. Mr. Maldonado.

MR. MALDONADO: Your Honor, it's it's it's evidence that
that it's prejudicial because it puts them in the video.
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Thé - I dén't:believe it's permissibly prejudicial that
there's no right to people with scars, you know, are
prejudiced by jurors. There's no, there's no standing for
that, Your Honor. There there would be a a question I would
just bring up now because it might be an issue: the the
pictures do inélude I believe them wearing some orange
jumpsuits at least from the pants down. Your Honor, in in
light of not pgtting that in we're gonna ask to -- for the the
defendant to sﬁow his his shoulder and his, aqd his his
basically his %rm, his two scars in the courtroom, Your Honor,
and I just wanted to and so I'll throw that out there now
before that beéomes -

THE COURT: So you want either the pictures or the
defendant? ;

Mﬁ. MALDONADO: Or the defendant, Your Honor.

THE COURT: You're giving them that choice.

MR. MALDONADO: Yes, Your Honor.

THE COURT: Well I think, I think pictures of scars just
like pictures of tattoos or pictures of any unique item as a
part of a person's body is admissible, it's non-testimonial.
I'm looking at State vs. Tisdale 527 S.E.2d 389 which wés
identification by scar on the arm of the defendant from a bank
video and close-ups of the photographs of the scar were
admitted into evidence at trial. I'm gonna allow as I
understand it ﬁhose in provided the proper foundation is laid.
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Mr. Miller.

MR. MILLER: Yes, Your Honor, but with regard to the the
orange jumpsuit is it possible, if it's possible, to redact
that, can we redact that portion of the photo?

THE COURT: Well I don't know if it's possible to redact
it or not but as I understand it they're already, "they", your
client, was under arrest for this charge?

MR. MILLER: He was being held at that time on a warrant
from South Carolina, yes.

THE COURT: All right. So on this charge.

MR. MILLER: Yes.

THE COURT: I mean, I can, I can give a curative
instruction to the jury on that. I mean, most jurors are
gonna think that if a individual is arrested on an armed
robbery and two kidnapping charges that he's gonna be in jail
for some period of time before he does or doesn't .make bond so
I don't know if it's the photographs of such where they can be

redacted but if they can't be redacted, I'll certainly give a

curative instruction that that that -- that's not evidence of

how he's dressed at the time whether he's in jail or not in
jail or in a jumpsuit or ---

MR. MILLER: Okay.

THE COURT: --- not in a jumpsuit so I I think we can
handle that.

MR. MILLER: That be fine, Your Honor, and my last motion
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‘ ,
for the record}in the indictments themselves, and I'll just

|
consent to an amendment if it's possible, if these are gonna

|
become evidenc¢ for the jury to see Boyd is referred to in
i ' .
J845399, 400, 401 and 402 as Body Evans which may or may not,
that may sound kind of minor, however the name Body Evans just
|

kinda comes off as perhaps gang-related, dangerous ---

|
|
THE COURTW I'm I'm not sure what you're looking at.
MR. MILLEQ: I -—- I'm looking at the indictments, Your
\

| .
Honor, for Bqu Evans regard to the just all four of the

indictments th% two kidnapping, possession of a weapon in a
\

violent crime and robbery that I would just make a motion that
|

his name be changed from Body Evans to Boyd Evans to reflect

properly in case the jury's reading the names. And again, I

|

realize that'sivery -
THE COURT% The name's misspelled?
MR. MILLE%: Yes, -—-
THE COURT: Oh, ---

MR. MILLER: --~ I'm sorry.
|

THE COURT% --~ I apologize.

MR. MILLE&: Typo, yeah. ' E

THE COURTJ Yes,vsir, i ———

MR. MILLER: It's Body instead of Boyd and I I just
thought that cgme -- comes off kinda ---

THE COURT: My my typical practice is not to send the

indictments toithe jury anyway. I usually do a formal verdict
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form on that but if that's a métion to amend the indictment
I'11 certainly do that. ©No objection to that, Mr. Maldonado?

MR. MALDONADO: I I don't see the the typo. I don't know
what, uh, where it is.

MR. MILLER: 1In the, in the, I mean, uh, excuse me, Your
Honor. Let me see the indictment. I'm looking at the
warrénts that I just pulled out.

(Whereupon, a discussion was held off the record.)

MR. MILLER: I'm sorry, Your Honor. I didn't mean to
waste the Court's time. I'm looking at the wrong-thing. I
apologize.

THE COURT: All right. That may be the best decision I
made today, Mr. Miller.

{Laughter.)

THE COURT: Any other motions?

MR. MILLER: I have none, Your Honor, thank you.

THE COURT: Ms. Hahﬂ?

MS. HAHN: Your Honor, I would request a ruling on one
issue on the sequestration motion. My investigator Lisa
Williams may be called by Lywone Capers who impeached some
testimony that's elicited. I was wondering if Your Honor
wants her sequestered as well or if it would be possible to
have her in during the trial.

| THE COURT: Do you have any objections in that regard
since you're keeping your chief investigator, Mr. Maldonado?
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MR. MALDONADOC: No, Your Honor. I'm -- I didn't get

that. That's not on the, on the witness list. I'm SOrry.
THE COURT: Well I believe she said for imﬁeachment
purposes. I'm not sure, uh, ---

MS. HAHN:j Yes, Your Honor.
THE COURT; I don't know what the law is quite frankly as
far as qualifying the jufy on potential impeachment witnesses.
Sometimes you don't know who they are. You don't know what
the witness is gonna testify to éo ya don't know whether or
not a person's‘going to be called for impeachment purposes

only.

MR.