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APPELLANTS’ MEMORANDUM IN RESPONSE
TO MOTION TO DISMISS APPEAL

Summary of Relevant Facts and Procedural H'istory

In September of 2007, Bonnie and Ronald Charlton and Bayside Property, Inc.,

sold a tract of land on Winyah Bay in the City of Georgetown, South Carolina, to South



Bay Properties, LLC for $20.85 million - $6.27 million in cash and a $14.58 million note
secured by a mortgage. The mortgage was to be paid in a single installment due
September 30, 2008. South Bay — a joint venture of Landquest Development, LLC, C.
R. Thompson & Sons, LLC, and Kyle C. Corkum - planned to develop the properry into
a res:dentlal subd/ws:on named the Harbor Club on W/nyah Bay.’ ‘

Between September 2007 and January of 2008, South Bay sold fifty-four ('54)
lots, generating $14,737,600.00 in gross proceeds, of which the Charltons and Bayside
received approximately $11,650,066.68, including the $6.27 million recited above. John
and Louise Goodwin, and Gary.and Joyce Owens purchased two (2) of those lots.

Prior to the filing of the Charlton forec_losure on July 9, 2009, numerous individual
lot purchasers, all of whom were named by -the Respondents in their mortgage
foreclosure action, filed a Complalnt agalnst the Respondents, and nine (9) other
Defendants including South Bay, bearlng Case No. 2009-CP-22-1045 (hereafter
-referred to as “case 2009-1045"). The Appellants’ Complaint asserted twelve (12)
~ causes of action, the eleventh (1 1") of which asserted an equitable lien, and requested
that such equitable lien be declared superior to the Respondents’ mortgage. Appellants
filed and served a Lis Pendens with the case 2009-1045 Complaint.

South Bay filed for bankruptcy on June 18, 2010, automatically staying all
proceedings in which South Bay was involved. South Bay’s Bankruptoy was dismissed
on August 12, 2011, thereby lifting the automatic stay.' Case 2009-1045 was stricken
due to South Bay’s bankruptcy, .by Form-4 Order of the Circuit Court filed on July 22,

2011.

' This Court’s Order, issued in Appellate Case No. 2013 000712, on August 12,2015. A copy of this Order is
attached. , '



The Charltons and Bayside filed for foreclosure of the mortgage on August 31,
2012, approximately four (4) years after South Bay vdefaulted.- The foreclosure action
was filed in Case No. _2012-CP-22-00934 (“The CharIth Foreclosure.”) .. |

‘On January 22, 2013, Appellants filed a motion to resfore/reinstaté case 2009-
1045, and to consolidate that action with the Charlton Foreclosure_;2 -On that same
date, Appellants filed a rﬁotioh under Rule 15, SCRCP, requesting leave to amend their
answer to Respondents’ foreclosure complaint, in Case No. 2012-934, in order to add
necessary parties and to assert all relevant claims against Respondents and the
additional partles consistent with the causes of actlon alleged by them in case 2009-
1045.

Appellants’ motion to restoré/reinstate and consolidate was denied by the Circuit
Court, as were Appellants’ Rule 59(e) motions thereafter, resulting in an appeal of those
orders, filed by Appellants on or about July 25, 2013. The Circuit Court’s order was
reversed and remanded by the Court of Appeals on August 12, 2015, re-filed on
'December 18, 2015. Respondeﬁts’ Petition for a Writ of Certiorari was denied by the
Supreme Court on October 20, 2016, and Appeilants" case 2009-1045, has now been
reinstated. Appellants’ motion to consolidate their action with the Charlton Foreclosure -

has yet to be heard.?

2 A copy of Appellants’ original Motion to Amend is attached.

* The granting of Appellants’ Motior to Consolidate their action with the Charlton Foreclosure, would render this-
appeal moot. Appellants have requested that the Georgetown County Clerk of Court schedule thxs motion for
hearing, with other pending motlons on January 26 2017. -
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As recited in Respbndents’ Memorandum, an Order referring their forecldsure'- '
action was issued on January 28, 2013. The Goodwins and Owenses moved for
reconsideration of the order of reference, then moved for reconsideration of the denial
of the motion for reconsideration, then appealed. The reason for this appeal, was the .
inclusion of Ianguege by the trial court, in its Form-4 Order denying the last motion for
reco‘nsideration,‘ staﬁng that: “Even though the [Goodw)'ns and Owenses] have a
pending Motion to Amend Answer so that they can assert counterclaims, the deadline
for requesting a jury trial has expired, and, therefore, the Defendants have waived their
right to a jury trial.” The Goodwins and Owenses, therefore, appealed the denial of their
Motion to Reconsider this apparent extraneous “ruling” by the trial court.

For the first time, during o‘fal argument of this eppeal, the Respondents _
acknowledged that, due to the status of the Appellants’ pleadings at the time of the trial
court’s “ruling” that they had waived their right to a jury trial, such ruling would nort be
“the law of the case,” and Respondents would not seek to enforce it against Appellants
in‘further proceedings before the trial court.  Based on this stipulation, the Court
found that the subject order was not apbealable. “At oral argument before thisCoUrt, it
became} clear that the Ordef being eppealed was in fact, not appealable.’ |

| ‘ Due to these ap_pééls, the Goedwins’ and Owen‘.seS’ motions to amend their
answers, including their amended motion to amend theif answers, which was filed solely
to include a demand for a jury triel on the face of the amended complaint, was not |

heard until October 29, 2015. After hearing oral argument on these motions, the

* By directive of this Court, the Clerk of Court transmitted an audio recording of the oral argument of this case to the
Circuit Court Clerk, with the Remittitur. The colloquy between Judge Few and Respondents’ counsel recited above,
is found at 27:24 through 28:20, of such audio recording.

3 This Court’s Order in Appellate Case Number 2013-000712, filed August 12, 2015; re-filed December 16, 2015.
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. Honorable William H. Sreals,v Jr., issu}e‘d his order denying the motions, whiéh was filed.
on November 16, 201 5.° Respondents thereafter moved for reconsideration of the
November 16, 2015 Order’, which was denied by Judge Seals’ Order, filed on October
26, 20168 The present appeal is from the November 16, 2015, and October 26, 2016,
: Orders of Judge Seals, -denying their Motions to Amend their Answers.

Appnellants take exception to the Respondehts’ argumeht that the Appellants
“...did not schedule a hearing or obtain a ruling on the motion to alter or amend.” This
action is pending in Georgetown Cqunty, in the 15" Judicial Circuft. Judge Seals is a
Resident Judge of the 12th Judicial Circuit. Appellants’ counsel requested that their
‘Motion be scheduled for hearing either in Horry County or in Marion County, Judge

Seals' home district.”®

Argument

The Respondents have discussed various aspects of the Orders on Appeal in
their Memorandum. Appellants have yet to receive the transcript of the hearing before
Judge Seals, and have therefore not filed Appellants’ Brief, setting forth the grounds
that they believe support reversal of the orders. Appellants will briefly address each of
the matters raised by Respondents, as follows: | |

1. Judge Seals’ Ordér of Novem’ber 16, 2015 (“the Order"), found that:
“Another Action is pending between these Same Parities [sic)] for the Same Claims.” (p.

3 of the Order).

® A copy of this Order is attached to Respondents’ Memorandum.

7 A copy of Appellants’ Motion for Reconsideration is attached.

8 A copy of this Order is attached to the Respondents’ Memorandum. _
? A copy of an email from K. Douglas Thornton to the Georgetown County Clerk of Court, dated April 18, 2016,
requesting that Appellants’ Motion for Reconsideration be scheduled as indicated above, is attached.
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As discossed above, the other'aclion being referred to in th.is part of the Order,
was case 2009-'1 045, which was on appeal at the time the Order was issued. The
Order denying Appellants’ motion to reinstate/restore held that, because the motion to
reinstate/restore was denied, Appellants’ motion to consolidate that action with the

Charlton foreclosure case, was moot.'

,With ‘the Court of Appeals’ reversal of the Order
denying Appellants’ motion to reinstate/restore, Appellanls’ concurrent motion to
consolidate should now be heard, and granfed’. This will render Appellants’ motion to
amend, and this appeal, moot. Sirnilarly, the Rule 12(b)(8), SCRCP, basis for this
portion of the Order denying Appellants’ motion to amend, would also be rendered
moot. Appellants were forced to attempt to assert the counterclaims, cross- -claims and
third party claims set forth in their proposed amended answer, in order to av0|d walvmg
such compulsory clalms This was only necessary because case 2009-1045 was on
appeal, and Appellants motion to consohdate the two actions had not been heard.

2. Respondents argue, as the order finds, that: “None of the proposed third
party claims are founded on derivative liability. None of the proposed third party claims
are dependent on the outcome of the Charltons’ mortgage foreclosure.” (p. 5 of the

' Order; p. 2 of Respondents’ Memorandum.) Rule 14(a), SCRCP, states, in pertinent
part, that: | | |

“At any time after commencement of the action a defending party, as a

third party plaintiff, may cause a summons and complaint to be served

upon a person not a party to the action who is or may be //able to him for

- all or part of the plaintiff's claim against him. -

In broad summary, the allegations of Appellants’ case number 2009-1045, against

Respondents and other defendants, all of which are virtually identical to the allegations

19 A copy of the Order Denying Appellants’ Motion to Reinstate/Restore, is attached.
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set forth in the counterclaims, cross-claims, and third party ctairrts of AppellantS’ ’
proposed amended'answer, contend that the Respondents, Landquest Development,
LLC, Kyle V. Corkum, South Bay and C.R. Thompson & Sons, were.joint venturers;
that, as joint venturers, they }end their marketing realtor, Defendant/Third Party |

Defendant National Land Sales, Inc., hegligently , recklessly and fraudulently
misrepresented material facts apout the subdivision; and, that they committed a civil
conspiracy in the process of such misrepresentations; ~The pleadings set forth other
causes of action, including a claim to an equitable lien, with superior priority to the
Responde‘nts’ mortgage. |

- The fact tha_t Respondehts inoluded the Appellants as Defenda_nts to their
foreclosure action, because of their stilt-pending Lis Pendens, is an admission that the
claims which Appellants seek to assert against them, are dkerivative of the t'-iespondents’
claims. This ie further elucidated below. In order to incorporate into their foreclosure
action, the Appellants’ claim to an equitable lien, superior to Respondents’ mortgag.e,
which facts are only pleaded in case 2009-1645, Respondents should be required to
move for consolidation of these two actions themselves.

A key fact or circumstance Supporting the theory of Respondents’ joint and
several liability,l as joint venturers an.d oo-conspirators With the other developers, was
disclosed by Defendant/Third Party Defendant Kyle V. Corkum, both in deposition
testimony and in testimony offered during South Bay’s bankruptcy prooeedings." The
gist of this testimony is that Mr. Corkum informed one or both of the Charltons, prior to |
- the execution of the Promissory Note by South Bay and the filing of the mortgage by

South Bay in favor of the Chavrltons, and therefore prior to any of the lot closings which



took plece between September 20(‘)7’and January 2008, th‘at a $10,0Q0,006,00 '
construction loan commitment in fa‘vorfof South Bay, had been withdrawn by its bank.
- As a result, there were rto funds available to conetrttct the infrastructure or amenities.
The infrastructure and ementtiee constituted a vast majority of the market value of the
lots which were being sold tQ the individual purchasers, including the Goodwins and :
"~ Owenses. . |
After informing the Charltons that the development loan had been withdrawn, Mr.
Corkum allowed the Ch‘arltons'to decide whether to proceed with the individual lot
“closings that had already been scheduled, or to cancel the closings, refund the
purchasers’ earnest money, and close the doors -on this subdivision. The Charltons,
who at ttlat ttme had approximately $7 000,000.00 of personal debt seeured by the
subject property, made the decrsmn to proceed with the 29 lot closmgs which had
already been scheduled for September 17, 2007. These closmgs generated gross
revenues of $7,926.550.00, of which the Charltons received approximately |
$6,269,337.18." |
The Respondents’ promissory note and mortgage would not exist, but-for the
Respor\dents’ bad faitrt decision to pro.ceed With these individual lot closings, from
which they uItirhater received approximately $11 ,650;0‘66.68.
Despite the faet that the Res‘pondents’ foreclosure complaint fails to allege the

priority of their mo'rtgage lien, ahd fails to mention the Appellant.s’ claim for an equitable

" These figures are based on closing statements collected by the Appellants’ counsel, and by a title examination
conducted by Appellants’ counsel. These matters are not yet “in the record,” because neither discovery nor the trial
of this case have occurred. Between September 29, 2007, and January 4, 2008, the joint venturers/co-conspirators,
closed on another 25 lots in the subdivision, generating addltlonal gross revenues of $6,811.050.00, of which
Respondents received approx1mately $5,380,729.50.



| lien'2, the Respondents have been allowed to incorporate the Appellants’ equitable lien
claim into their foreclosure case.'®. Appellants strenuously object to the Respondents
being able to attack, and possibly defeat the Appellants’ claims within the foreclosure
case, while not being allowed to pursue their substantial claims in the same action. The
claims asserted by Appellants in their proposed third party complaint are both derivative
and compulsory. | |

3. ' Respondents next argue, consistent with Judge Seals’ Order, that
Appellants knew a‘bout_ the claims they are attempting to raise in their amended
answers, no later than July 9, 2009, the date they filed case 2009-1045. Because the
Appellants motion to amend their answer was not filed untll January 22, 2013, more
than three (3) years after Appellants knew or should have known of such proposed
claims, Judge Seals denied the amendment, finding that they were barred by the statute
of limitations. To reiterate, case 2009-1045 was on ap‘peal at the time of these motion
arguments, and Appellants argued that the statute of limitations would not expire if they
prevailed on appeal. Conversely, Appellants stipulated that if they lost their appeal, the
subject motion to amend their answers would be moot, as the statute of limitations
would have, in fact; expired. Because Appellants pre}vailed on the Appeal of that issoe,
vthis finding by Judge Seals was in error. | |

4. Respondents next contend that Judge Seals was correct in finding that
the pro.posed amendment of Appellants’ answers would violate the requirements of Rule
15(a), SCRCP, by resulting in prejudice to the Respondents, and other proposed third

parties. For the reasons disc‘ussed hereinabove, to be more fully addressed in

'2 A copy of Respondents’ foreclosuré complaint is attached to Respondents’ Memorandum.
3 A copy of the Master in Equity’s Order filed on April 27, 2016, granting Respondents the rlght to proceed with
discovery on this issue, is attached. _



Appellants’ Brief; and because of the R'espohdehts’ u'hclean.h‘ands, Appellants
respectfully submit that their proposéd amendments would not result in any cognizable
prejudice to the Respondents or any of the third party defendants. The prejudice tb the
Appellants of having their claims against Respondents and the third party defendants
. excluded,.-while simultaneously allowing the Respondents to attempt to defeat :
~Appellants’ claims for ah equitable lien, and other substantial relief, is far mbre
prejudicial, and will cause an unjust result.- Judge Seals’ findings of prejudice to the
.Respondenté, and the proposed third parties, also constitute_imbroper findings on the

relative merits of the parties’ claims. See: The City of North Myftle Beach v. Norma

Lewis-Davis and Nancy Lewis Worriax, 360 S.C. 225, 599 S.E.2d 462 (Ct. App. 2004).

‘Relevant Law

The Respondents’ motion to dismiss the Appeal, and their Memorandum, rely

| entirely upon 1 case:‘ Baldwin C(Snstruction Co., vlnc. vs. Graham, 357 S.C. 227, 593
S.E.2d 145 (2004). The Réspoﬁdents’ reliance on Baldwin is misplaced. The facts in
Baldwin are easily disﬁnguishable from those in the present case, and Appellants’
believe that the S‘upreme Court’s decision in Baldwin should be narrowly construed,
based upon its facts. | | |

In m the dvevfe'ndants initiallyvatte'vmpted to represent themselves, and filed
a letter in response to BaIdWiﬁ’_s >complaint, which letter was construed as an answer.
After failing to appear for their scheduled depositions; being sahctioned for such failure
to appear; and sﬁbmitting to their depositions under threat of further sanctions, the

Defendants retained counsel more than a year after the complaint had been served.

- " Pursuant to Rule 217, S.C.A.C.R., Appellants mtend to ﬁle a motlon for leave to argue against the apparent
Baldwm precedent, at the appropriate tlme ,
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The Defendahts’ counsel then moved for} Iéave to file an amended answer, set-offs, and
Counterclaims, and also moved for a}jury' trial at this time. These motions were den.ied
by the trial court, due to the substantial prejudice that would have resulted to Baldwin by
the addition of numerous new issues at this late stage of the case, which, in turn, would
have required subétantial additional discovery. ,

The Court of Appeals fdund'that the order denying the defendahts’ motion to
amend was immediately appealable, focusing'on their right to ajury trial, on the breach
of contréct cause of action they sought to bring through the.ir amended answer.

The Supreme Court found, however, that:

[T]his reasoning “puts the cart before the horse.” Instead of deciding
whether an order denying a motion to amend an answer is appealable, the
Court of Appeals focused on whether the not yet — amended answer
would ultimately lead to a jury trial. ‘Absent some specialized statute,
determining if an interlocutory order is immediately appealable depends
on whether the order falls within one of the several categories of
appealable judgments, decrees, or orders listed in S.C. Code Ann.,
Section 14-3-330 (1976 & Supp. [2002]).” Woodard v. Westvaco Corp.,
319 S.C. 240, 242, 460 S.E.2d 392, 393 (1995), overruled on other .
grounds Sabb v. South Carolina State University, 350 S.C.416, 567
A.E.2d 231 (2002). '

The Supreme Court found that only subsection (c¢) of Section 14-3-330(2) would apply.
The Court then concluded that this portion of Section 14-3-330(2), did not support a
reversal of the trial court's decision or affirmance of the Court of Appéals" decision,

because “..the trial judge did not strike a pleading, but refused to allow its filing.” citing:

Jefferson v. Gene’s Used Cars, Inc., 295 S.C. 317, 368 S.E.2d 456 (1988, Id.). The
Court therefore found that the order denying the Appellants’ motion to amend their
answer was not immediately appealable, noting that: “Petitioners have not ‘arrived’ at

the end of the road, and will be able to appeal the decision after the trial is finished.”
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(Citing: Mid-State Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330, 426 S.E.2d
| 777 (1993).) |

It is relatively clear that the Appellants’ motion to amend in Baldwin was denied

because it was filed more than one year after the complaint, the defendants had failed
-to cooperate in the discoveky process, and the plaintiff/responde'nt would have'been
substantially orejudiced.l ‘In the present case, the Appellants’ motion to amend was filed
just two (2) months after their original answers were filed; no discovery had
commenced; and there would have been no cognizab‘le prejudice to the Respondents or
any of the proposed additional parties.

A better approach for the Court’s analysis may be to first determine whether the
motion to amend was timely and meritorioiis. If so, the second step would be to
determine whether the denial of such motion resulted in an order which affected a
substantial right, making the order immediately appealable under Section 14-3-330.

In the present case, Appellants contend that the orders on appeal are subject to
immediate appeal, in accordance with Section 14-3-330(1), because they involve the
merits of Appellants’ proposed amended pleadings. The orders also qualify for
immediate appeal under Section 14-3-330(2), because they affect substantial rights of
the Appellants, and prevent a judgment from which an appeal might be taken. Further,
the effect of denying Appellants’ motion to amend, is the equivalent of striking an
answer or part thereof.

In Thornton v. South Carolina Electric & Gas, Corp., 391 S.C. 297, 705 S.E.2d

475 (Ct. App. 2011), the Court of Appeals reviewed numerous precedential decisions in

support of its conclusion that: “We believe a narrow construction of Section 14-3-
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330(2)(c) requires us to focus on the effect of the order, not the label given to the motion -

or to the order granting it.” This Court cited Bowen v. Powell, 194 S.C. 482, 10 S.E.2d 8

(1940) for the ruling that: -

“If the circuit court errs in striking out any material allegations
of a good cause of action or good defense, it is impossible to
remedy it in the course of the trial, because the evidence -
and the issues submitted to the jury cannot be extended
beyond the issues made by the pleading, and on appeal
from the final judgment this court could not say there was -
error of law in confining the evidence and charge to the
pleadings Id. (citing: Harbert v. Atlanta and Charlotte Airline
Railway Co., 74 S.C.13, 16, 53 S.E. 1001-2 (1902).)

The Thornton court then concluded:

“Under the reasoning of Miles [vs. Charleston Light and Water Co., 87

S.C. 254, 69 S.E. 292 (1910)] and Bowden, an appellate court should look

to the effect of an interlocutory order to determine the appealability under

Section 14-3-330(2)(c). An order affects a substantial right by striking a

pleading if the order removes a material issue from the case, thereby

preventing the issue from being litigated on the merits, and preventing the

party from seeking to correct any errors in the order during or after trial.

In the present case, Judge Seals’ order denyirig Appellants’ motion to amend
prevents numerous material issues from being litigated in this case, 6n the merits, and
_ therefore prevents the Appellants from seeking to correct any errors in the order during
or after trial. Further, as a consequence of the denial of Appellants’ motion to amend,
Appellants will also be denied their conétitutional right to a jury trial on the several legal
causes of action which they have attempted to assert in their amended pleadings.

In Baldwin, supra, the defendants were entitled to request a jury trial when they
-filed their letter/answer, because plaintiff's complaint set forth one or more legal causes

of action (i.e., breach of contract). In the present case, Appellants were not entitled to

demand a jury trial at the time they filed their qualified general denials, because the

13



Respondents’ mortgage foreclosure action is quintessentially equitable. Thus, the
immediate appealability of Judge Seals’ order is also affected, by its effect upon the

Appellants’ entitlement to a jury trial.

As this Court held in Gates at Williams-Brice Condo. Ass’'n v. DDC Constr., Inc.,
418 S.C. 282,'7,92 S.E.2d 240 (Ct. App. 2016): “Issues regarding mode of trial must be
raised in the trial court at the first opportunity, and the brder of the trial judge is

‘immediately appealable.”[citing: Foggie v. CSX Transportation, Inc., 313 S.C. 17, 431

S.E.2d 587 (1993).) In Gates, this court reviewed numerous other cases, including

Lester v. Dawson, 327 S.C. 263, 491 S.E.2d 240 (1997), an attorney’s fee collection

matter. The defendant client in Lester had moved for a jury trial on two separate

dccasions, both of which were dénied by the circuit court. These denials were not
appealed. The defendant renewed his motion for a jury trial during the bench trial,
which was again denied. Fo‘llowing trial, the court denied the defendant’s motioh for
reconsideration, which included the alleged error of the circuit court in denying his
renewed motion for a jury trial. “Citing to Foggie, our Supreme Court stated that orders
affecting the mode of trial affect substantial rights under our appellate jurisdiction statute
and, therefore, must be apbea/ed immediately. Id. at 266, 491 S.E.2d 241. The client’s
failure to do so precluded the Supreme Court’s review of the issue on appeél. d.

In the present cése, Appellants would be deemed to have waived their right to a
jury trial, if they failed to immediétely appeél Judge Seals’ order denying their motioh for
leave to amend their answers. ‘Appellants’ right'to a jury trial does not exist without the
amendment, and denial of the proposed amendment affects substantial rights, distinct

from the mode of trial, under Section 14-3-330. Any apparent inconsistency between

14



Gates, Thornton, and Baldwin, can be resolved by narrowly construing Baldwin, based

on the material facté supporting that decision. These issues ‘should. be addressed 'by
this Court, after full briefing by the parties, iﬁ order to avoid the enforcement bf an order" :
which detrimentally affects very substantial rights of the Appellants, and deprives them |
| of the mode of trial to which they are éntitled.
Summary
For the reasons set forth herei‘na‘bove, Appellantsrespectfully request that the

Respondents’ motion to dishiss fheir éppeal be denied, anvd that this matter proceed for |
further review. |

Respectfully submitted:

K @%

K. Douglas Th ton Esq..
Thornton La

1025 Third Avenue
Conway, S.C. 29528

'John M. Leiter, Esq.

Law Offices of John'M. Leiter; PA

1203 48" Avenue N, Suite 109

Myrtle Beach, SC 29577

ATTORNEYS FOR APPELLANTS
Conway, South Carolina

 January IE , 2017
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In September 2007, Bonnie and Ronald Charlton and Bayside Property, Inc. sold a’
tract of land on Winyah Bay in the city of Georgetown, South Carolina, to South
Bay Properties, LLC for $20.85 million—$6.27 million in cash and a $14.58
million note secured by a mortgage. The mortgage was to be paid in a single
installment due September 30, 2008. South Bay—a joint venture of Landquest
Development, LLC, C.R. Thompson and Sons, LLC, and Kyle C. Corkum— -
planned to develop the property into a residential subdivision named the Harbor
Club on Winyah Bay. In anticipation of the sale, South Bay obtained a $7,882,359
‘subdivision performance bond on July 13, 2007, from Hartford Casualty Insurance
Company which allowed South Bay to sell lots prior to construction of the
infrastructure. South Bay took advantage of this opportunity and sold fifty-four
lots, generating $14,737,600 in proceeds. Two of those lots were purchased by
John and Louise Goodwin and Gary and Joyce Owens.

The subdivision performance bond required South Bay to complete site
infrastructure—roads and utilities—within one year. When South Bay failed to do
so, a number of the lot owners filed suit ("lot owners' suit") in Georgetown County
on July 9, 2009, and recorded a lis pendens on the subd1v1510n land still owned by

South Bay.

On June 18, 2010, South Bay filed for bankruptcy in the U.S. Bankruptcy Court for
the Eastern District of North Carolina, which automatically stayed all proceedings
in which South Bay was involved. On August 12, 2011, the bankruptcy court
dismissed South Bay's case, which also had the effect of lifting the automatic stay.

On August 31, 2012, the Charltons and Bayside filed for foreclosure of the
mortgage. They named as defendants any party that "may have or claim" an
interest or lien on the premises as a defendant to the suit, including the Goodwins
and Owenses. At this point in time, the Goodwins and Owenses had not moved to
restore their case in the lot owners'suit. The Goodwins and Owenses answered the
-foreclosure complaint on the 5th and 19th of November 2012, respectively. Their
answers contained only a general denial of the allegations in the complaint. Also
on November 19, 2012, the Charltons and Bayside filed a motion for an order of

reference to the master-in-equity.

On January 22, 2013, the Goodwins and Owenses filed two motions. ‘The first
motion was a request to reinstate/restore the lot owners' complaint and lis pendens
and to consolidate two cases—the lot owners' suit and the foreclosure suit. The



second motion was to amend the Goodwins' and Owenses answer in the -
foreclosure suit. :

At the hearing on January 22, 2013, on the motion for an order of reference, the
Charltons and Bayside stressed that a referral to a master-in-equity was proper as
the Goodwins and Owenses did not request a jury trial. In reply, the Goodwins and
Owenses informed the circuit court that their proposed amended answer included
claims, counterclaims, and cross-claims against South Bay and others as to which
they had a right to trial by jury. At the conclusion of the hearing, the circuit court
addressed the two motions—the motion to reinstate/restore and the motion to
amend the Goodwins' and Owenses' answers—that the court noted were "just filed
this morning," finding "those issues aren't before the Court." Next, the circuit
court ordered the referral, noting the "master-in-equity can hear [that] motion[],"
referring to the motion to amend. The order of reference was filed on January 28,

2013.

- On February 11, 2013, the Goodwins and the Owenses filed a motion to
reconsider, and again emphasized their entitlement "to a jury trial on the legal
issues asserted in their Counterclaims, Crossclaims and Third Party Complaint."
The circuit court denied the motion to reconsider in a Form 4 dated February 22,
2013, noting that "[e]ven though the [Goodwins and Owenses] have a pending
Motion to Amend Answer so that they can assert counterclaims, the deadline for
requesting a jury trial has expired and, therefore, the defendants have waived their
right to a jury trial." On March 7, 2013, the Goodwins and Owenses filed a second
motion to reconsider asking the circuit court to reconsider its ruling that the
deadline for requesting a jury trial had expired and that their right to a jury trial had
been waived. On March 21, 2013, the master issued an order returning the
foreclosure suit to the circuit court, finding it had a conflict of interest.

At oral argument before this court, it became clear that the order being appealed
was in fact, not appealable. All parties were in agreement that at the time the
circuit court ruled to deny reconsideration of the order of reference in the Form 4,

- the right to a jury trial did not exist, because there were no causes of action at that
time for which a jury trial could have been demanded and that the motion to
amend-—which has yet to be ruled on—if granted, would thenallow the Goodwins
and Owenses to demand a jury trial. Therefore, we dismiss the appeal. The case is
remanded to the circuit court, and no party is prohibited from bringing any position
before the circuit court. The case resumes the precise position it occupied on
March 21, 2013. ‘For any necessary clarification, the parties and the circuit court
should listen to the discussion this court had with counsel at oral argument. The



clerk of this court shall transmit an audio recording of oral argument to the circuit

court clerk with the remittitur.

Columbia, South Carolina

cc:
John M. Leiter, Esquire

K. Douglas Thornton, Esquire
Charles T. Smith, Esquire

Wesley Paul Bryant, Esquire

John Whitfield Davidson, Esquire
Byron L. Saintsing, Esquire

Kristen G. Atkins, Esquire

Donald G. Hunt, Jr., Esquire

Patrick A. and Deborah A. DiAngelo

FILED
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
R ) 15th JUDICIAL CIRCUIT *
COUNTY OF GEORGETOWN - ) Wiz . L
' ) CASENO.-2069-CP-22-1045
_ : ) _
John Steven Goodwin, et al. ] MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vs, )
- | )
Landquest Development, LLC, et al. )
. Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
K. Douglas Thornton, Bar No. 5565 4 , Bar No.
Address: - Address:
1025 Third Ave,, Conway, SC 29526 ’ o
Phone: 843-488- 5858Fa\ 843-488-5859 Phone: Fax
E-mail: kdouglasthornton@gmail.comOther: ___ | E-mail: _Other:

PXIMOTION HEARING REQUESTED (attach written ‘motion and complete SECTIONS 1 and III)
[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
DPROPOSIZD ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Infor xmtmn _

Nature of Motion: Motxoﬁ to Amend
Estimated Time Needed: 15 Min. Court Reporter Needcd:- XYES[INO

SECTION II: Motion/Order Type
B Written motion attached
[JForm Motion/Order
1 hereby m‘(? for relief or action by the court as set forth in the attachcd,_proposed order.

/ - 1-21-13 o
Signature ofk’ttorney for D .Plamtxﬁ" /D‘Dcfcndam ~ Date submitted ¢35, &5 L7

SECTION III: Motion Fee
. PAID ~ AMOUNT i
] EXEMPT: [[] Rule to Show Cause in Child or Spousal Suppon
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[1indigent'Status  [] State Agency v. Indigent Party
O Sexually Violent Predator Act  [] Post-Conviction Relief
[] Motion for Stay in Bankruptcy : >
[ ] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP) o
[1 Proposed order submitted at request of the court; or, . )
reduced to writing from motion made in open coull per judge’s mslructlons :
Name of Court Reporter:

[] Other:
JUDGE’S SECTION
-[[J Motion Fee to be paid upon filing of the attached. | JUDGE CODE
order.
[] Other: Date:

CLERK’S VERIFICATION,

Collected b\té{@o Date Filed: { CQ& 15
[TJMOTION FEE COLLECTED: $ ‘

[] CONTESTED ~ ~ AMOUNT DUE: §

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA ) - COURT OF COMMON PLEAS
| ) - FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) CASE NO.: 2012-CP-22-00934

Bonnie N. Charlton, Ronald L. )
Charlton, and Bayside Propemes,) _
Inc.,

Plaintiffs,

VS.

South Bay Properties, LLC,
Santee Consulting Services,

Inc., f/k/a Trico Engineering
Consultants, Inc.; Milone &
MacBroom, Inc., John Steven
Goodwin, Louise C. Goodwin,
Thomas I. Puckett, Brenda C.
Puckett, Robert Nahama, Jeanne
E. Nahama, Thomas Holland,

)

)

)

)

)

)

)

)

)

)

) MOTION TO AMEND ANSWER

)

)

;
Sharon Louise Holland, Joyce )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

(Rule 15, SCRCP)

K. Sobel, Robert W.-
Waruszewskiu, Richard N.
Taylor, Robert K. Spillers

(a/k/a Robert Spillers), Deborah
T. Spillers (a/k/a Deborah
Spillers, Patrick A. DiAngelo,
Deborah A. DiAngelo, Gary E.
Owens, and Joyce M. Owens,
Fount L. Shults, Lynda M. Shultz,
Dennis Ridgeway, Teresa Lynn
Ridgeway and Georgetown
County Forfeited Land
Commission,

Defendants.

John Steven Goodwin, Louise )
C. Goodwin, Gary E. Owens and )
Joyce M. Owens, )

Goodwm et al Vs, Landquest Development LLC et al
2009-CP-22-1045 , ~ o
Motion to Amend -~ -~ = ' - o - Page1l



VS.

Landquest Development, LLC,
Kyle V. Corkum, South Bay
Properties, LLC, C.R. Thompson
and Sons, LLC, The City of
Georgetown, Hartford Casualty
Insurance Company, Hartford
Fire Insurance Company, and
National Land Sales, Inc., f/k/a
Source One Communities, LLC,
a/k/a Source One Signature
Communities, -

Third Party Defendants.

vvvvvvvvvvvvvvvvvv

TO: PLAINTIFFS ABOVE NAMED AND THEIR ATTORNEY OF RECORD,
CHARLES T. SMITH, ESQUIRE:

YOU WILL PLEASE TAKE NOTICE THAT the Deféndants, John Steven
Goodwin, Louise C. Goodwin, Gary E. Owens and Joyce M. Owens, by and through its
undersigned counsel, will move before this Honorable Court on the 10" day following
service hereof, or as soon hereafter.as counsel may be heard, for an Order of this Court
granting it Ieave to ameﬁd its Ahswerv in accdrdance with the proposed Amended
Answer and Counterclalm a copy of which is attached hereto and mcorporated herein
in its entirety as Exhibit “A”

In support of this Motion, Defendant would show the Court that this ame‘ndment :
does not prejudicé ahy other paﬁy, and is necessary for purposes of judicial economy,
to enabla Defendant to assert all necessary defenses, afﬁrmativé defenses,

counterclaims, cross-claims, and Third Party Complaints relevant to the issues raised in

Goodwm, et al Vs. Landquest Development LLC et al
2009-CP-22-1045 o , _
Motion to Amend L : : -~ Page2



Plaintif’'s Complaint. This Motion will be supported by such other and further fact and

law and may appear nece'ssaryand appropriate at the hearing hereof.

KOS AT A

K. Douglas Th nton

Thornton Law Flrm LLC

1025 Third Avenue

Conway, SC 29526
- Tel:(843) 488-5858/Fax: (843) 488- 5859
~ kdouglasthornton@gmail.com ‘

LAW OFFICES OF JOHN M. LEITER P.A.

QVL\ M. L:Sﬁ; k&ruca(

Jéhn M. Leiter a.,mﬂ.ﬁ
1203 48" Ave. North, Suite 109 ‘Z

Myrtle Beach, South Carolina 29577
Telephone: (843) 449-1451
Facsimile:  (843) 449-4884
jleiter@48th.com

ATTORNEYS FOR PLAINTIFFS

Conway, South Carolina

Dated: ‘_/7—'/’3

Goodwin, et al. vs. Landquest Development, LLC, et al
2009-CP-22-1045 : ' : v
Motion to Amend o - "Page 3



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: ' - ) 15th JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) '
' ) CASENO.: 2012 -CP-22-00934
. ) ' .
Bonnie N, Charlton, et al. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. ) .
, o A )
South Bay Properties, LLC, et al. )
: Defendant. )
Plaintiff’s Attorney: Defendant’s Attomey:
,BarNo. K. Douglas Thornton, Bar No. 5565
Address: Address:
. 1025 Third Ave., Conway, SC 129526
‘Phone: Fax : Phone: 843- 488- 5858 Fax843-488-5859
E-mail: Other: E-mail: kdouglasthornton@gmall comOther:

BXIMOTION HEARING REQUESTED (attach written motion and complet¢ SECTIONS I and HI)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and I1I)
[ IPROPOSED ORDI‘R/(ZOVSEN T ORDER (complete SECTIONS I and 111

SECTION I: Hearing Information

Nature of Motion: Motion to Alter or Amend (Rule 59(e) '
Estimated Time Needed: Court Reporter Needed: 'YES/D NO

SECTION II: Motion/Order Type
BXIWritten' motion attached

.[OJForm Motion/Order ,
1 hereby movg {or relief or actlw ourt ag'set for&h in the attached proposed order.
,'Z %ﬁ 12/1/15
Signature of Al\(yﬁey for D P]amuff /[E Defendam Date submitted

SECTION I1I: Motion Fee

DI PAID - AMOUNT: $___
[J EXEMPT: [[J Rule to Show Cause in Child or Spousal Suppoit
~ (check reason) [] Domestic Abuse or Abuse and Neglect
[Jindigent Status [ ] State Agency v. Indigent Party
] Sexually Violent Predator Act  [_] Post-Conviction Relief
[ Motion for Stay in Bankruptcy
] Motion for Publication [ Motion for Execution (Rule 69, SCRCP)

" [I'Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:

[] Other: -

JUDGE’S SECTION
[1 Motion Fee to be pmd upon filing of the attached | JUDGE CODE
order. : '
[ ] Other: ‘ Date:
CLERK’S VERIFICATION
Collected by: Date Filed: |

[] MOTION FEE COLLECTED: $
[[] CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)
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) N THE COURT OF COMMON PLEAS
) 15™ JUDICIAL CIRCUIT

COUNTY OF GEORGETOWN ) CASE NO.: 2012-CP-22-00934

STATE OF SOUTH CAROLINA

Bonnie N. Chariton, Ronald L.
Charlton, and Bayside Property,

Inc.,

VS.

South Bay Properties, LLC,
Santee Consulting Services, Inc.,
f/k/a Trico Engineering
Consultants, Inc., Milone &
MacBroom, Inc., John Steven
Goodwin, Louise C. Goodwin,

)

)

)

. )
* Plaintiffs, )
| )

)

)

)

)

Thomas I. Puckett, Brenda C. . _ S
Puckett, Robert Nahama, NOTICE OF MOTION AND MOTION
Jeanne E. Nahama, Thomas " TO ALTER OR AMEND

(Rule 59(¢e)

)
)
)
)
)
)
)
Holland, Sharon Louise Holland, )
Joyce K. Sobel, Robert W. )
Waruszewskiu, Richard N. )
Taylor, Robert 1. Spillers (a/k/a)’ )
Robert Spilier), Deborah T. )
Spillers (a/k/a Deborah A. )
Spillers), Patrick A. DiAngelo, )
Deborah A. DiAngelo, GaryE. )
Owens, Joyce M. Owens, Fount )
L. Shults, Linda M. Shults, )
Dennis Ridgeway, Teresa Lynn )
Ridgeway and Georgetown )
County Forfeited Land : )
Commission, )
)

)

)

)

Defendants.

TO: Plaintiffs, and their attorney, Charles T. Smith:
YOU WILL PLEASE TAKE NOTICE THAT the Defendants John Steven

Goodwm LOUISG C Goodwm GaryE OwensandJoyce MOwens hereby move ‘

Char]ton et al vs. South Bay Properties, LLC, et al.

2012-CP-22-00934 A ,
- Notice of Motion and Motion to Alter or Amend (Rule S9(e)) ' Page 1




before this'Honorable Court for an ordér alféring or amending its o.rder filed herein on
November 16, 2015, and served.upon these Defendants by first class maﬂ on that date,
reversing such order and awarding Defendants the right fo amend their pleadings,
pursuant to Rule 15, SCRCP. !n support of this Motion, Defendants would respectful!y
show the Court as fonows

1. The first ground for denial of Defendants’ Motion to Amend is based upon
- Rule 12(b)(8), SCRCP, due to the pendency of Case Number 2009-CP-22-1045. This
finding is erroneous, in that Case Number 2009-CP-22-1045, which is currenﬂy on
Appeal, is accompanied by a Motion to Consolidate that action with the present action.
If granted, the Motion to Consolidate would avoid the strictures of Rule 12(b)(8 )
| SCRCP. Further Defendants asserted virtually ldentlcal claims'in the present action, as
those asserted in 2009-CP-22-1045,for the purpose of avoiding the potential argument
by Plaintiffs that Defendants waived such claims by failing to assert them in the present |
action. | |

2. The November 16, 2015 Order next finds that Defendants' Motion to
Amend should bé denied, because: “None of the proposed Third Party claims are
founded on derivative liability. None-of the Third Party claims are dependent on the
outcome of the Plaintiffs’ case.” This finding is erroneous, and fails to take into
consideration the Defendants’ assertions that Plaintiffs were responsible for proceeding
with the individualblot closings, after they were notified by the co-developers, South Bay
Properties, LLC and Kyle Corkum, that such co-developers had lost their funding of the

subdivision, which was needed for construction of infrastructure and amenities. The

vast majonty of the "value of the mdzwdual lots upon whlch re!evant purchase contracts

Charlton, et al. vs. South Bay Properties, LLC, etal.

2012-CP-22-00934
~ Notice of Motion and Motmn to Alter or Amend (Rule 59(e))

L. .



and ioi' financing Were detennineci, was based upon the timéiy constfuc:tion/insta!iation
of infrastructure and amenities.  Defendants contend that Plaintiffs elected to proceed
with the individual lot ciosmgs in order to obtain funds with which to satisfy
approximately $7 Million Dollars of their personal debt, which was secured by the
'subdivisioh property; If these aiiegations and assertions are found to be tiue,'the h
promissory note and mOrtg_aga upon which Plaintiffs have filed the within foreclosure
action, are-derivative of these acts by Plaintiffs, and would not exist bi.lt-for this self-
serving decision by Plaintiffs

In considering a motion to amend, pursuant to Rule 15, leave to amend should
be freely given when juslice so requ;res and does not prejudice any other party. (Rule
15(a).) The Court should not consider the ments of the proposed armended pleadings, if
well pled, nor its perception of the likelihood of success on the merits. The City of North
Myrile Beach vs. Norma Lewis-Da’Qis and Nancy Lewis Worriax, 360 S.C. 225, 599
S.E.2d 462 (Ct. App. 2004). Defendants’ proposed amended ple_ad_ings set forth
meritorious claims, inciuding'substantive-ciaims against Plaintiffs.and the pr’oposed
Third Party Defendants, and the claims alleged against Plaintiffs are derivative liability

- claims, in accordance with Rule 14, SCRCP.

3. - This Court's Order next finds that the proposed counterclaims, cross-
claims, and Third Party claims are barred by the statute of limitations. This finding is in

error, and would only be correct if Defendants’ Appeal of Case Number 2009-CP-22-

1045 is not successful.

Chaxlmn, et al Vs, Souti Bay Pmpemes LLC et al

2012-CP-22-00934 - _ »
Notice of Motion and Motion to Alter or Amend (Rule 59(e)) ' Page 3




4. This Court's Order next finds that granting leave to amend Defendants’

Answers would prejudice other parties, and should therefore not be granted. This

constitutes error on three (3) grounds:

A.  Plaintiffs come before this Court with unclean hands, if the
allegations of Defendants' amended answer, counterclaims and third party

. complaints are found to be true;

B. Defendants consider their counterclaims and third party complaint
to constitute. compulsory clalmq/counterclalms which would be waived if

not asserted herein; and

C. Any delay occasioned by the amendment of Defendants’ answers
is not cognizable prejudice, inasmuch as this action has recently been
restored, following Appeal. No discovery has yet been conducted; and if
the counterclaims and third party claims asseried by Defendants are
meritorious, as Defendants contend they are, any alleged prejudice to
Plaintiffs is far outweighed by the prejudice the denial of Defendants’
requested amendment would cause Defendants.

This Motion will be supported by such other and further fact and law as may

appear necessary and appropriate at hearing hereof.

THORNTON LAW FIRM, LLC

KOS L7 A

K. Douglas Tho, ton

1025 Third Avel

Conway, South Carohna 29526
Telephone: (843) 488-5858
kdouglasthornton@gmail.com

John M. Lelter Esquire

1203 48™ Avenue, North, Suite 109
Myrtle Beach, South Carolina 29577
Telephone: (843) 449-1451
jleiter@48th.com '

Attorneys for John Steven Goodwin, Louise

Conway, S.C.. C. Goodwin, Gary M. Owens and Joyce M.

December £ 2015 S

Challton et al vs. South Bay Propertncs Ll C et al

2012-CP-22-00934 _ _ v
Notice of Motion and Motion to Alter or Amend (Rule 59(e))



STATE OF SOUTH CAROLINA" )
: )
COUNTY OF GEORGETOWN )

Bonnie N. Charlton, Ronald L. )
‘ Qharlton and Bayside Property, )
Inc., :

)
)
Plaintiffs, )
. )

Vs, S )
)

)

)

South Bay Properties, LLC,

Santee Consulting Services, lnc, .

f/k/a Trico Engineering )
Consultants, Inc., Milone & )
MacBroom, Inc., John Steven )
Goodwin, Louise C. Goodwin, )
"Thomas I. Puckett, Brenda C. )
Puckett, Robert Nahama, )
Jeanne E. Nahama, Thomas )
Holland, Sharon Louise Holland, )
Joyce K. Sobel, Robert W. )
Waruszewskiu, Richard N. )
Taylor, Robert I. Spillers (a/k/a) )
Robert Spiller), Deborah T. )
Spillers (a/k/a Deborah A. )
Spillers), Patrick A. DiAngelo, )
Deborah A. DiAngelo, GaryE. )
Owens, Joyce M. Owens, Fount )
L. Shults, Linda M. Shults, )
Dennis Ridgeway, Teresa Lynn )
Ridgeway and Georgetown )
- County Forfeited Land )
Commission, : )
)

)

)

)

Defenda_nts.'

IN THE COURT OF COMMON PLEAS

15™ JUDICIAL CIRCUIT
CASE NO.: 2012-CP-22-00934

CERTIFICATE OF SERVICE

: I, Regina R. Cagle, an employee of Thornton Law, LLC, certify that a copy of -
Defendants’ John Steven Goodwin, Louise C. Goodwin, Gary E. Owens, and Joyce M..
Owens' Motion and Order Coversheet and Notice of Motion and Motion to Alter or
Amend (Rule 59(e)), in the above cap'lioned matter, were served upon the following

Challton, et al Vs. South Bay Pxopertn_s LLC et al

2012-CP-22-00934
Notice of Motion and Motion to: Altcx .or Amend (Rule 59(9))




attorneys and/or litigants, this 15'vday of December, 2015, by depositing said documents
in the U.S. Mail, with proper postage affixed thereto, and addressed as follows:

Charles T. Smith, Esquire
608 Cypress Street
Georgetown, SC 29440
Attorney for Plaintiffs

John W, Davidson, Esquire
Nexsen Pruett

P. O. Drawer 2426
Columbia, SC 29202

Attorney for Stantec Consuiting Servace Inc.

Wesley P. Bryant, Esquire
Georgetown County Attorney

P.O. Box 42120

Georgetown, SC 29442

Attorney for Georgetown County Forfeited

Land Commission

December 1, 2015

Patrick A. DiAngelo
Deborah A. DiAngelo
1713 Perdez Covey
Myrtle Beach, SC 29588

_ Defendants

Byron L. Saintsing, Esquire
Smith Debnam

- P. 0. Box 26268

Raleigh, NC 27611-6268
Attorney for Milone & MacBroom, Inc..

Donald G. Hunt, Jr., Esquire

Atkins Hunt Atkins, PC

P. O. Box 266

Fuquay-Varina, NC 27526
Attorney for South Bay Properties, LLC

@"’im“"/@@eé

Regina R. Cagle

Charlton et al vs. South Bay PIO})CI tles LLC et al

2012-CP-22-00934 _
Notice of Motion-and Motion to Alter or Amend (Rule 59(e))




1/16/2017 Gmail - Bonnie N. Charlton, et al. vs. South Bay Prc_)pertiés', LLC, et al. (Case No.: 2012-CP-22-00934)

] Gmagf | o - ~ Douglas Thornton <kdoug|asfhornton@gmaiI,com>

Bonnie N. Charlton et al. vs. South Bay Properties, LLC, et al. (Case No.: 2012- CP-
22-00934)

1 message

Douglas Thornton <kdouglasthornton@gmail.com> ) Mon, Apr 18, 2016 at 9:56 AM

To: Jennifer Lawrence <jlawrence@gtcounty.org>
Cc: "Charles Smith, Esq." <charles.smith@coastallaw.net>, John Leiter <jleiter@48th.com>, wbryant@gtcounty.org,

kga@akinshunt.com, jdavidson@nexsenpruet.com, Deborah DiAngelo <dbbacc@yahoo.com>

Jennifer:

We have a pending Motion to Alter or Amend (Rule 59(e)) in the above captioned action. This Motion was served upon
all parties, and Judge Seals, on December 10, 2015." We realize that Judge Seals presides in Marion County. Could you
let us know if he will be in Georgetown County in the near future, or should we contact him directly in Marion County to

ask that he scheduled it there?

K. Douglas Thornton

Thornton Law Firm, LLC

1025 Third Avenue

Conway, S.C. 29526

Phone: (843) 488-5858 / Fax: (843) 488-5859
http://www.thorntontawfirmlic.com/

This message and any attached documents contain information from K. Douglas Thornton, Attorney at Law, that may be confidential and/or
privileged. If you are not the intended recipient, you may not read, copy, distribute or use this information. If you have received this -
transmission in error, please notify the sender immediately by reply e-mail and then delete this message. Thank you.

: https://mail.godgle.com/mai /W0l ui=28&i k=c4e1d439a1&view=pt&q=j|awrence%409tcounty.org&qs=true&search=query&th=15429386a060ee15&siml=15429a8...

n



STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| ) . |

COUNTY OF GEORGETOWN ) . CASENO.: © 2009-CP-22-1045

John Steven Goodwin, Louise C. Goodwin, )
Thomas I. Puckett and Brenda C. Puckett, )
Robert Nahama and Jeanne E. Nahama,
Thomas Holland and Sharon Louise )
Holland, Joyce C. Sobel, Robert W. )
Waruszewski, Richard N. Taylor, Robert )
K. Spillers (a/k/a Robert Spillers), and =~ )
Deborah T. Spillers (a/k/a Deborah )
Spillers), Patrick A. DiAngelo and )
cborak A. DiAngelo, Gary E. Owens and )
Joyce M. Owens, Fount L. Shults and )
Lynda M. Shults, and Dennis Ridgeway )
‘and Teresa Lynn Ridgeway, )

)

Plaintiffs, ) -
v " - 'ORDER'DENYING MOTIONS TO

RESTORE AND TO CONSOLIDATE

Landquest Development; LEC; Kyle C.. ..

Corkum, South Bay Properties, LLC, C. )
R.-Thomspon and Sons, LLC, Ronald L. - N M
Charlton, Bqnnie N. Charlton, James R. ;‘Z«_ =
Charlton and Bayside Property, Inc., The o =
Insurance Company, Hartford Fire = "" ~ oz
Insurance Company, and National Land pey :'.;: = 38
Sales, Inc., f/k/a Source One Communities, - 5 =
LLC, a/k/a Source One Signature ' =ML

_ . 8 5

Communities,

: -Defen&ants.

)

)

)

N )

)

i )

)

City of Georgetown, Hartford Casualty )
' )
)

)

)

)

)

)

)

This action came before the Court on March 7, 2013 for consideration of motions by J ohn
Steven Goodwin, Louise C. Goodwin; Gary E. Owens and Joyce M. Owens to restore this action to

the docket and to consolidate this"agﬁo_xi with the action entitled Bonnie N. Charlton et al. v. South

Page 1 of 4/ﬂ7ﬁ’(’ ) |



" Bay Properties, LLC, et al. (case number 20 1 2-‘CP-22-‘OO934). Arguments in support of the motions
were presented by John M. Leiter and K. Douglas Thornton, attorneys for the Plaintiffs. Arguments
in opposition to the motions were presented by Lawrence M. Hershon, attorney for Hartford Casualty
Insurance Company and Hartford Fire Insurance Company, Elise F. Crosby, attdrney for The City

of Georgetown, and Charles T. Smith, attorney for Ronald L. Charlton, Bonnie N. Charlton, James

R. Charlton and Bayside Property, Inc.

FACTS
This action concerns a real estate development in the City of GeorgetoWn known as Harbor
. Club on Winyah Bay. The Goodwins purchased Lot 160 on September 17, 2007 and the} Owens
purchased Lot 94 on December 21, 2007. The other ‘Plaintiffs purchased lots in Harbor Club on |
Winyah Bay between September 17, 2007 and December 21, 2007.

The Complaint, ﬁied July 9, 2009, alleges twelve causes of action and names twelve
defendants. The causes of action _Ainclude claims for breach of contract, violation of the South
Carolina Unfair Trade Practices Act, negligent misrepresentétion, fraud, violation of the Interstate
Land Sales Full Disclosure Act, violation of the South Carolina Uniform Land Sales Full Disclosure
Act, equitable lien and civﬂ conspiracy pértairing to'the real estate development. The Complaint also
alleges there was an alﬁalgamation of corporate interests, entities and actiﬁty’ S0 as to -establish a

joint venture partnership between various Defendants.

This action was struck from the docket on July 22, 2011 due to the bankruptcy of South Bay

'Properties, LLC. The bankruptcy was dismissed twenty ddys later on August 12, 201.1.

Page 2 of 4/ :
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" The mqtion to restore this action to the docket was not filed until January 22, 2013, eightéen

months after the action was stricken.

ANALYSIS |
| Graham v. Dorchester Countjz thaol Di&ﬁibt, 339 S.C. 121, 528 S.E.2d 80 (Ct. Af)p. 2000)
addressed a similar factual situation. There the triai court dismissed the case with preju&ice because
Graham’s motion to restore, made after. the time alloweci byRule 40(j), SCRCP, was not timely. The
Court of Appeals stated: “Rule 40(j) required motions to restore be made ‘within one year of the casé
being stricken to take advantage of the tolling of the statute of limitations.” 528 S.E.2d at 82. The
statute of limitations had expired on Graham’s cause of action by the time the motion to restore was .
filed so the decision of the tial court was affirmed. |
Maxwell v. Genez, 356 S.C. 617, 591 S.E.2d 26 (2003) arose from an automobile accident.
The éction was stricicen from the dockét én April 13, 1999. On May 1, 2000, one.yea.r and eighteen |
days after the case. was stricken, Maxwell moved to restore the case. The circuit court deniéd
Maxwell’s motion to restore. The Court of Appeals found there was good cause to enlarge the time
for ﬁliﬁg the motion to restore and reversed the circuit court. The Supreme Court stated:
“Rule 40(j) does not require that a party move to restore the case to the docket
w1th1n one Year after it was stricken. Instead, the‘unambigu’ous language provides
that, if the claim is restored within one year after it is stricken, the statute qf

limitations is tolled for that périod. . .. A party can move to restore a case to the

docket more than one year after the claim was stricken without running afoul of. ..
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Rule 40(j); the party .sir‘nply cannot take advantage of the one year tolling peridd
provided by the rule.” 591 S.E.2d at 28.
The Supreme Court concluded that the Court of Appeals erred in holding that the one year deadline

established by Rule 40(j) may be extended for good cause and reversed the Court of Appeals’

* decision allowing restoration of the case. ‘

In the present action the statute of limitations onvthle Plaintiffs’ claims was not tolled by Rule
40(j) because the motion to restore the action to the docket was filed more than one year after the
action was stricken. 11 U.S.C.A. §108(c) provided the Plaintiffs an extension of time because of
South Bay Property, LLC’s bankruptcy. But, the extension of time expired thirty days after notice
of the termination or expiration of the bahkruptcy stay The bankruptcy was dismissed on August12,
2011, seventeen Qonthé before the rﬁoﬁoh to restore was filed. Theref(')re, I find and coﬁclude that
the Plaintiffs’ claims are barred by the statute of limitations and restoration of this case should be |
. denied. Smce restoration of this case is denied, consohdatlon of this case wnh Bonnie N, Charlton

et al. v. South Bay Properties, LLC, et al. (case number 2012-CP-22-00934) is moot.

CONCLUSION

The motions to restore this action to the docket and to consolidate this action with Bonnie.

N. Charlton et al. v. South Bay Propeftz‘es, LLC, etal. (case number 2012-CP-22-00934) are denied.

" ANDITIS SO ORDERED. : :

Benjamin H. Culbertson
Resident. Circuit Court Judge

- March %, 2013
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STATE OF SOUTH CAROLINA = )
| )

COUNTY OF GEORGETOWN )

John Steven Goodwin, Louise C. Goodwin, )
Thomas I. Puckett and Brenda C. Puckett, )
Robert Nahama and Jeanne E. Nahama,
Thomas Holland and Sharon Louise

Holland, Joyce C. Sobel, Robert W.
Waruszewski, Richard N. Taylor, Robert

Deborah T. Spillers (a/k/a Deborah
Spillers), Patrick A. DiAngelo and
Deborah A. DiAngelo, Gary E. Owens and

)
)
;
- K. Spillers (a/k/a Robert Spillers), and )
)
)
)

Joyce M. Owens, Fount L. Shults and
Lynda M. Shults, and Dennis Ridgeway -

and Teresa Lynn Ridgeway,

Plaintiffs,
Vs.

)
)
)
)
)
)
)
)
Landquest Development, LLC, Kyle C. )
Corkum, South Bay Properties, LLC, C. )
R. Thomspon and Sons, LLC, RonaldL. )
Charlton, Bonnie N. Charlton, James R. )
Charlton and Bayside Property, Inc., The )
City of Georgetown, Hartford Casualty )
Insurance Company, Hartford Fire )
Insurance Company, and National Land )
Sales, Inc., f’k/a Source One Communities, )
LLC, a/k/a Source One Signature )
)
)
)
)

Communities,

Defendants.

IN THE COURT OF COMMON PLEAS

CASENO.:  2009-CP-22-1045

CERTIFICATE OF MAILING

08 DI L2 WWHEIDL

I hereby certify that on the 27" day of March, 2013, I mailed copies of the Order Denying

Motions to Restore and to Consolidate to: -
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K. Douglas Thornton, Esquire
Thornton Law Firm., LLC o
1025 Third Avenue

- Conway, SC 29526
Attorney for the Plaintiffs

Kristen G. Atkins, Esquire
Atkins Hunt, P.C. -

134 N. Main Street, Suite 204
Post Office Box 266
Fuquay-Varina, NC 27526

Attorney for Landquest Development, LLC,
Kyle V. Corkum and South Bay Properties, LLC

Elise F. Crosby, Esquire

Crosby Law Firm, LLC -

405 Dozier Street

Georgetown, SC 29440

Attorney for The City of Georgetown

Andrew F. Lindemann, Esquire
Davison, Morrison & Lindemann, PA
Post Office Box 8568

Columbia, SC 29202-8568

Attorney for The City of Georgetown

Source One Communities, LL.C
National Land Sales

c/o Stephen M. Rayborn

2586 Highway 17

* Myrtle Beach, SC 29577
.Defendant

with sufﬁcieni postage attached.

- John M. Leiter, Esquire

Law Offices of John M. Leiter, PA
1203 48" Avenue North, Suite 109
Myrtle Beach, SC 29577 ‘

. Attorney for the Plaintiffs

Joseph K. Qualey, Esquue
Qualey & Beck

23 Broad Street

Charleston, SC 29401

Attorney for C. R. Thompson and
Sons, LLC

James Lynn Werner, Esquire

Lawrence M. Hershon, Esquire ,
Parker, Poe, Adams & Bernstein, LLP

Post Office Box 1509

Columbia, SC 29202

Attorney for Hartford Casualty Insurance
Company and Hartford Fire Insurance Company

Ronald L. Richter, Esquire ¢

Bland Richter, LLP

Peoples Building - Mezzanine Level

18 Broad Street .
Charleston, SC 29401

Attorney for Landquest Development, LLC,
Kyle V. Corkum and South Bay Properties, LLC

T Smith
Charles T. Smith
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1STATE OF SOUTH CAROLINA
“+ COUNTY OF GEORGETOWN -

Bonnie N. Charlton, Ronald L. Charlton,
and BaySIde Property, Inc.,

- Plamtnﬁ‘s,_ _
vs.

South Bay Properties, LLC, Stante
Consulting Services, Inc. f/k/a Trico
‘Engineering Consultants, Inc., Milone
‘&:MacBroom, Inc., John Steven Goodwin,
Louise C. Goodwin, Thomas I. Puckett,
Brenda C. Puckett, Robert Nahama,
Jeanne E. Nahama, Thomas Holland
Sharon Louise Holland, Joyce K. Sobel,
Robert W. Waruszewsklu Richard N.
Taylor, Robert K. Spillers (a/k/a Robert

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Spillers) Deborah T. Spillers (a/k/a Deborah )

Spillers), Patrick A. DiAngelo, Deborah A.

DiAngelo, Gary E. Owens, and Joyce M.
Owens, Fount L. Shults, Lynda M. Shults,

Dennis Ridgeway, Teresa Lynn Ridgeway -

and Georgetown County Forfeited Land
Commission,

Defendants.

)
)
)
)

)
)
)
)
)

IN THE COURT OF COMMON PLEAS

CASENO.:

2012-CP-22—0093.4

ORDER

e

mr—
X
X

3

.n§

1yno
il

8€:€ Hd L2 ¥dV3inl

This action came before me on Apnl 18 2016, for hearings on three dmcovery motions: a

Motion. for Order Compelhng stcovery filed by Plamuffs a Motion for Protective Order filed by '

Defendants John Steven Goodwin, Louise C. Goodwin, .Ga.ry E. Owens and Joyce M. Owens, and

a Motion for Entry of an Order Compelling Discovery and Assessing Discovery Sanctions filed by

Defendant South Bay Properties, LLC. Present for the hearmg were: Charles T. Smith, attorney for
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Plaintiffs K Douglas ’I’homtonand J ohnM 'Leiter‘ attorn'eys-for Defendants' J ‘ohniSteVen Goodn*in
Louise C. Goodwm Gary E Owens and J¢ oyce M. Owens and Kristen G Atkms attorney for . |
Defendant South Bay Properues LLC
| Thls isd mortgage foreclosure action, 'I'he Complalnt alleges Plamttffs are the owners and b'
holders of a pronnssory note and mortgage executed by Defendant South Bay Propernes, LLC the .
payments due on the note and mortgage are m default and the condltxons of the note and mortgage -
» ‘have been broken The Cornplamt alleges the other Defendants are made parnes to tlns actlon'
Complamt prays the amount due on the note and mortgage be detenmned the subject property be -
sold under the dtrectlon of the Court, the proceeds of tl:e sale be apphed ﬁrst to the costs and -.
expenses of tlns actron and then to the amount due on the note and mortgage and that the Court
grant such other and further rehef as may be Just and proper " |
Defendant South Bay Propernes, LLC dld not answer the Complamt and is m default .
Defendants John Steven Goodwm, Lomse C Goodwm Gary E. Oweis and Joyce M Owens
answered the Complalnt by quahﬁed demals admrttmg they clmm an interest in the sub3 eet property ‘

and denymg other alleganons in the Complamt

L Mo‘non fOr Order Cornpellmg strovery
Pla.mtrﬁ‘s moved for an order du‘ected to Defendants John Steven Goodwm Lomse C E
Goodwm Gary E. Owens and Joyce M Owens compellmg d:scovery | :
| De“fendants John Steven Goodwm, LouiseC. Goodwm GaryE Owens andJoyceM Owens

clalm a ﬁrst pnonty eqmtable lien on the sub) ect property supenOr to Plamnﬁ's mortgage Whether_
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these Défeﬁdants have a first priority equitable lien on the subject propérty superior to Plaintiffs'
mortgageis relevant to thej subject matter of this action. “ Parties may obtain discoi/ery regarding any
matter, not privileged, which s relevant to the .subject matter in.volved inthe pending action, whether
it relates to the claim or dgfense of the party seeking discovery or to the claim or defens¢ of any other
party, including the existence, descn'ption; nature, custody, conditidn and location of any books,
docmhents, or other tangible things and the identity and location of persons having knowledge of any .
discoverable matter.” Rule 26(b)(1), SCRCP.

Plaintiiffé served Defendants John Steven Goodwin, Louise C. Goodwin, Gary E. Owens and
Joyce M. Owens with interrogatories in accordance with Rule 33, SCRCP, and with requests for
'ﬁrodu¢tion of documents in accordance withRule 34, SCRCP. The Defendants did not timely object
to the intem)gatdries and did not aﬁswer the interrogatories. The Defendants did not timely object
-...._to the requests for production and did not pfoduce the requested documents. | |

, Plaintiffs serve-d Defendants John Steven Goodwin, Louise C. Goodwin, Gafy E.Owensand
Joyce M. Owens with notices of deposition duces tecum in accordance with Rule 30(b)(5), SCRCI",
.- and with deposition subpoenas duces tecum in-accordance with Rule 45; SCRCP. The Defendants
produced some, buf not all, of the documents described in thenotices of deposition duces tecﬁm and
the deposition sub‘poenés duces tecum. The befe‘ndants did not provide a description of the
documents,-éommuni~C'ations, or ihing’s not produced as required by Rule. 45(d)’(2)"(A),~ SCRCP

Defendant John Steven Goodwin refused to answer numerous questions at his depositién
relying upon his motion for protective ord_ér. His counsel argued that the issue of whe?tﬁe’r th"e.
Défendan‘t‘s have aA ﬁrﬁt priority equitable lien on the subject pr‘oberty superior to Plaintiffs' mqﬁgei-ge

is not relevant to thiis foreclosure action and is not a proper subject for discovery. The Defendants’
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" ¢laim to & first prionty equttable lien. on the subject pmperty supenor to Plaintiffs' mortgage is

relevant to this foreclosure action and is 2 proper subgect for dxscovery

The Defendants returnto the motton for order compelhng dxscovery requests that the monon ‘
be demed on. the grounds Plamnffs drscovery requests exceed the Scope of reasonable dtscovery,
are not hkely 1o lead to the productlon of relevant OF probatxve mformatton, and would be unduly '»
burdensome expensrve and trme consummg The five mterrogatones subm1tted by Plamttffs are' .
specxﬁcally authonzed by Rule 33 SCRCP The three requests for productron subnutted by Plamuffs
request the documents the Defendants contend support their claim to an equn:able hen on the sub) ect
property, the documents referenced in the Defendants answers to mterrogatones and the documents
the Defendants mtend to offer as ewdence at tnal The quesnons asked at the deposmon of | _
Defendant John Steven Goodunn are relevant to tlus foreclosure actron and a proper subject for '
dtscovery Plamttﬁ’s' drscovery requests do not exceed the sc0pe of reasonable djscovery and do not '_
appear to be unduly hurdensdme expenswe ot ume consunung o | :

ThereforeI ﬁnd and conclude the Monon for Order Compellmg Drscovery should be granted

. | Motion for Proteenve Order | |
Defendants]ohn Steven Goodwm, LouxseC Goodwm GaryE Owens andJoyceM Owens :
moved to s‘tay f.hélr scheduled deposmons, or m the alternanve 10 lumt the SCope of the deposmons '
The motron argues that the Defendants claim to a first pnonty eqmtable hen on the subject
property supenor to Plamuﬁ‘s mortgage is not relevant in this actron to foreclose Plamttffs |
mortgage The ObjCCt of a suit in foreclosure is to settle the priotity of hens on the mortgaged

N +

property and- to sell the property for the paymert of the hens
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There are evident differences between a suit at law to establish a money
demand and a proceeding in equity to foreclose a mortgage. The sole object of the
suit at law on a money demand is to establish the debt and to obtain payment of the
money in satisfaction of the judgment; it has no direct relation to specific property
either real or personal, while in an action to foreclose a mortgage of real estate the
purpose of the proceeding is to defeat the mortgagor's equity of redemption by
establishing the liens upon specific property, settling their priority, selling the
property for the payment of the lien debts, and finally making settlement through the
officer of the court conducting the sale. The controlling purpose of the action of
foreclosure is to subject specific property to the payment of the debt and to collect
such debt by sale. The object of the action is thus stated in the case of Ex parte Jones,
478S. C. 393,25 S. E. 285: “In this case the very object of the suit in foreclosure was
to settle the priority of liens on the mortgaged property, and to sell the property for
the payment thereof.” '

Foxworth v. Murchison National Bank, 136 S.C. 458, 134 S.E. 428, 429430 (1926)

The Defendants’ claim to a first priority equitable lien on the subject property Supeﬁor to Plaintiffs'
mortgage is relevant in this action.

| The motion alsé argues that because there is another action pending betw}een some of the
parties in tfﬁs action and others who are not parties to this action (Goodwin, et al. v. Landquest
Development, LLC et al., 2009-CP-22-01045), dfscovery in this action should be stayed until the
Defendants are ’a'.llowed to assert in this action the same claims they assert ih Goodwin, et al. v.
Landquest Deﬁelop“ment, LLC, et al. or until .ﬂie.Deféndaﬁts are allowed to have the two.ac‘tibns
consoli-dé:te‘d-. Neitlior of the sencznts DI -,a...., bepse—fiatare. By an érdér filed

N

November 16, 2015-,: the Honorable William H. Seal, Jr. denied the Defendarits’ request to ainend

their Answers o assert in this action the same claims they assert in Goodwin, ef al. v. Landguest
Development, LLC, et al. and Goodwin, et al. v. Landgquest Develoéme‘nt, LLC, et al. is curretitly

pending before the South Carolina Stipreme Court. The Defendants have not shown why discovery
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regarding their claim 't'o a first priority equiteble lien superior to Plaintiffs' mortgage should be

indefinitely postponed

III.' Motton for Entry of an Order Compelhng stcovery and Assessmg Dtsoovery Sancnons
Defendant South Bay Propertxes LLC moved 1o compel Defendants John Steven Gooden 3
Lomse C Goodwm Gary E Owens and J oyce M Owens to produce the documents descnbed in the __
deposmon subpoenas duces tecum 10’ answer’ questtons asked at deposmons regardmg any mitter | :
not pnvxleged whxch 1s relevant to the subject matter of thlS actxon and to requue Defendant John_:
Steven Goodwm to pay the costs. and reasonable attomeys fees assoc1ated wnh hxs faxlure to produoe -
documents descnbed in hlS deposxnon subpoena duees tecum, thh his refusal to answer questxons'
at hlS deposxtxon and wnh the prepamtton ﬁhng and prosecunon of the motton The motion noted
that counsel for Defendant South Bay Properues LLC traveled from North Carohna 1 Georgetown,i;
South Carohna to pa:rumpate m the properly notlced deposmons of the Defendants : |
Defendants John Steven GoodWm, Loutse C Goodwm, Gary E Owens and J oyceM Owensv ,
objected to conmderatxon of the motlon because the motto‘n was Served less than ten. days before the’ .

heanng To the extent the monon seeks to compel the Defendants to produce the documen‘ts& g

descnbed in the deposmon subpoenas duces tecum and to anSWer questlons asked at. dEposmo‘ns o

regardmg any matter not antleged whxch is relevant to the subject matter of thts actton the motmn |
presents substantxally the samie isstes as Plamttffs \/Iotton for Order Compellmg Dtseovery 50 the :
Defendants recetved adequate hotxce To the extent the motlon seeks to reqmre the De‘fendants to.' '

, fﬁy»-‘co"st‘s atrd attorneys fees, Deferidanit Seuth Bay Propemes; LLC wis aware io‘f the Defendan’j darits”
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Motion for Protective Order prior to uéveli_ng to the scheduled depositions so an award of costs and

attorneys’ fees would not be appropriate.

Therefore I find and conclude the Motion for Entry of an Order COmpélling Discovery and

Assessing Discovery Sanctions should be granted to the extent the motion seeks to compel the

“Defendants to produce the documents described in the deposition subpoenas duces tecum and to

answer questions asked at depositions regarding any matter not privileged which is relevant to the

subject matter of this action and should be denied to the extent the motion seeks an award of costs

and attorneys’ fees.

W
.

Therefore, I order, adjudge and decree:

Defendang.J ohn Steven Goodwin, Louise C. Goodwin, Gary E. Owens and Joyce M. Owené
sh'all answer Pi-ajnﬁffs’ Interrogatérie’s dated December 7,201 5, in accordance with Rule 33 R
SCRCP; on or before June 17, 2016.

Defendants J ohn Steven Goodwin, Louise C. Goodwin, Gary E. Owens and Joyce M. Owens
shall produce the documents described in »Plainﬁffs’ Requests for Production dated
December 7, 20135, in accordance with Rule 34, SCRCP, on or before June 17, 2016.
Défendaﬁts John Steven Goodwin, Louise C. Goodwin, Gary E. Owens aﬁd.Jo‘yce M. Qwens
shall produce ﬂ're documents desctibed in Plaintiffs’ Deposition Subpoenss Duces Tecurn
dated December 21, 2015, i accordance with Rule 45, SCRCP, on or before Jue 17, 2016,
If any information subject to the-s‘ubpdénas is withheld, the elaim of privilég'e shall be made

expressly and. shall béi supported by a description of the nature of the docuthents,

comfnunications, or things fot produced that is sufficient to enable the Plaintiffs to coritest

the claim.

) K4
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4. ']'f)‘.e:ffc;:ﬁdants 3 ohn Sie’vénl Gogd@,:Loﬁisé C. Goodﬁfin, GaryEOwens and J 6yc¢ M. Owens’ _’
shall answerall quéstibﬁé asked of them ét_depésiﬁcn's regardmg any matfer,‘nét pri";iileged, °
which is rvell.eir:aht‘to vtvhe 'Sﬁi)jeCt"méftér bf ‘tvl’_xis.ac;'tioﬁ.v R ‘

5. Plaintiffs’ and Defendant South éay 'I";"opé'rvties, LLC’s requests for attomeys’ fees and costs _
are dénied. | |

AND IT IS SO ORDERED:

ApﬁQi_éébls? .'
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IN THE COURT OF COMMON PLEAS

ISTATE OF SOUTH CAROLINA )
COUNTY OF GEORGETOWN ). CASENO.: 2012-CP-22-00934
Bonnie N. Charlton, Ronatd L. Charlton, )
and Bayside Property, Inc., )
Plaintiffs, )
' )
A ) CERTIFICATE OF MAILING
‘ )
-South Bay Properties, LLC, Stantec )
Consulting Services, Inc. f/k/a Trico )
Engineering Consultants, Inc., Milone )
& MacBroom, Inc., Johr Steven Goodwin, )
Louise C. Goodwin, Thomas I. Puckett, )
Brenda C. Puckett, Robert Nahama, )
Jeanne E. Nahama, Thomas Holland = ) -
Sharon Louise Holland, Joyce K. Sobel, ) o, = 8
Robert W. Waruszewskiu, Richard N. ) ;3‘3 = y-a
Taylor, Robert K. Spillers (a/k/a Robert ) ox 3 g}
Spillers) Deborah T. Spillers (a/k/a Deborah ) gz N =N
Spillers), Patrick A. DiAngelo, Deborah A. ) B S gz§
DiAngelo, Gary E. Owens, and Joyce M. ) g§ pu ==
Owens, Fount L. Shults, Lynda M. Shuits, ) %ﬁ w =
Dennis Ridgeway, Teresa Lynn Ridgeway ) — @ :
® 2

and Georgetown County Forfcxted Land
‘Commission,

)
)
)
Defendants. )
' )

I hereby certify that on the 27" day of April, 2016, I mailed copies of the Honorablc Joe M.

Crosby’s Order dated April 26, 201 6 addressed to:

John W. Davidsen, Esqmre "~ BryonL. Saintsing, Esquire
Nexsen Pruet :  Smith Debnam s
Post Officé Drawer 2426 Post Office Box 26268
Columbia, SC 29202 ’ . Raleigh, NC 27611-6268

Attorney for Stantec Consulting Services, Inc.  Attorney for Milone & MacBroom, Inc.
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K. Douglas Thornton, Esquire
Thornton Law Firm, LLC '
1025 Third Avente '
Conway, SC 29526

Attorney for John Steven Goodwm Louﬁe C. .
‘Goodwin, Gary E. Owens and Joyce M.

_. ‘Owens
: 'Deborah A. D1Ai1ge’10 _
© 1713 Perdez Covey - .-
’ Myrde Beach, SC 29588
: :,Defendant :

' Donald G. Hunt, Ir. Esqu.u‘e
. Akins Hunt Atkins, P.C. -
- 134 North Main Stregt, Smte 204
Post Office Box 266 -
- Fuquay-Varina, NC 27526 ,
'Attorney for South Bay Propemes LLC

Goodwin, Gary E. Owens and Joyce M
Owens

" Patrick A. DlAhgelo

1713 Perdez Covey . = .

Myrtle Beach, SC 29588

Defendant - -

Wesley P_._Bryaﬁt, 'Esqui_ré' L
Georgetown County Attorney -
Post Office Box 421270 -
Georgetown, SC 29442 -

Attomey for Georgetown County F orfexted A

_ Land Commlssxon

with suéﬁc‘ién; postage sffached.

John M. Lexter Esqmre
. -Law Offices of John M., Lelter, PA
1203 48th Avenue N, Suite 109

Myrtle Beach, SC 29577
Attorney for John Steven Goodwin, Lomse C. _

Charles T. Smith

D%
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THE'STATE OF SOUTH CAROLINA
In the Court of Appeals :

APPEAL FROM GEORGETOWN COUNTY
Court of Common'Pleas :

Honorable Willliam'H. Seals, Jr., Circuit Court Judge

Appellate Case No. 2016-0002379

Bonnie N. Charlton, Ronald L. ChafItOn and c
Bayside Property,.............. e e ettt Respondents,

South Bay Pro‘perties; LLC, Stantec Consulting Services,
Inc., f/k/a Trico Engineering Consultants, Inc., Milone

- & MacBroom, Inc., John Steven Goodwin, Louise C.

Goodwin, Thomas |. Puckett, Brenda C. Puckett, Robert
Nahama, Jeanne E. Nahama, Thomas Holland, Sharon
Louise Holland, Joyce K. Sobel, Robert W. Waruszewskiu,
Richard N. Taylor, Robert K. Spillers (a/k/a Robert Spillers),
Deborah T. Spillers (a’k/a Deborah Spillers), Patrick A.
DiAngelo, Deborah A. DiAngelo, Gary E. Owens, Joyce

M. Owens, Fount L. Shults, Lynda M. Shults, Dennis
Ridgeway, Teresa Lynn Ridgeway and Georgetown County
Forfeited Land Commission,

Of Whom John Steven Goodwin, Louise C. Goodwin, Gary -
E. Owens and Joyce M. Owens are............c.ccoooiiiiiiiiiiiiininnn, Appellants.

 AFFIDAVIT OF SERVICE

I, K. Douglas Thornton, as co-counsel for John Steven Goodwin, Louise C.
Goodwin, Gary M. Owens and Joyce M. Owens, certify that on January 16, 2017, a
copy of Appellants’ Return to Respondents’ Motion to Dismiss and Appellants’.

Memorandum in Response to Motion to Dismiss" Appeal was served upon

1



F

| all parties of interest in the within mattef, by mailing a copy to their éttOrneys_ of rec:_ord,
or the individual, if not represented' by counsel, with proper postage affixed thereto, and

addressed as follows:

Charles T. Smith, Esquire

608 Cypress Street

Georgetown, SC 29440

Attorney for Bonnie N. Charlton, Ronald L. Charlton and
Bay3|de Property, Inc. _

Don_ald G. Hunt, Jr., Esquire
Kristin Atkins Lee, Esquire
P. O. Box 266 '
. Fuquay-Varina, NC 27526
Attorneys for South Bay Properties, LLC

John W. Davidson, Esquire

P. O. Drawer 2426

Columbia, SC 29202

Attorney for Stantec Consulting Services, Inc.

Byron L. Saintsing, Esquire

P. O. Box 26268

Raleigh, NC 27611

Attorney for Milone & MacBroom, Inc.

Wesley P. Bryant, Esquire
. Georgetown County Attorney
P. O. Box 421270
Georgetown, SC 29442

Patrick A. DiAngelo
Deborah A. DiAngelo
1713 Perdez Covey
Myrtle Beach, SC 29588



S ORN to before me this

ayof i 17(@

M%@\j\"

Ncﬁ‘ary Publlc for South Carolina
My Commission Explres 5/31/26

K Douglas Thormiton, Esq.
1025 Third Avenue

~ Conway, S.C. 29528



~ Thornton Law, LLC
K. Douglas Thornton

kdouglasthomtdn@ﬁhail.com o ,1025 Third Avenue
Conway, SC 29526

PHONE: 843-488-5858 : oo FAX: 843-488-5859'

January 16, 2016 : :
A -' RECEIVED
Hon. Jenny Abbott Kitchings, Clerk

The S.C. Court of Appeals JAN 19 2817
Post Office Box 11629 - '

Columbia, SC 20211 . | B SC Court of Appéals'

. Vv Wbaie wo S o Mt

Re:  Bonnie N. Charlton v. South bay Properties, LLC (2)

Appellate Case No.: 2016-002379
Dear Ms Kitchings:

As co-counsel for the Appellants John Steven Goodwm Louise C. Goodwin, Gary E.
Owens and Joyce M. Owens, | am enclosing the original and six (6) copies of each of the
following documents:

1. Appellants’ Return to Respondents’ Motion to Dismiss;

2. Appellants’ Memorandum in Response to Motion to Dismiss Appeal; and

3. Affidavit of Service.

Thanking you for your attention to this request, and looking forward to your response, |

am
" Yours very truly,
NTON LAW, L/
K. Douglas Thi rnton
KDT/rrc
cc: Clients

John M. Lelter Esquire
Charles T. Smith, Esquire
. Donald G. Hunt, Esquire
John W. Davidson, Esquire
Byron L. Saintsing, Esquire
Wesley P. Bryant, Esquire-
Patrick A. and Deborah A. DiAngelo



