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STATEMENT OF ISSUES ON APPEAL
APPELLANT’S ISSUES

L. Did the Appellants breach their _contract with the Respondent by failing to repair
_ Respondent’s .car.‘? | |
-1 Did the Appellants" acts conétitute an unfair trade practice under the Act, Sections
39-5-10 _et seq,‘Code of Laws .of South Ca_rolina%?
| | RESPONDENT’S ISSUES ON CROSS APPEAL
II1. Isa buéiness committing an unfair trade practice liable tor reasonable attorney fees under
_ .the_ South Carolina Unfair Tracle Practlces Act when such fees were sought in the complalnt?
A. Were attorney fees seught inl the complaint? |
B. Are attorney fees lirnited to willful unfair trade, practices; or do they apply to all .
N Vielations, whether willful or not? ..
IV. Is the Respondent entitled to punitive damages fo_r Willful conversion or'_ for willful fraud
and deceit? |

V. Is the Respondent entitled to costs?

Page 1



STATEMENT OF THE CASE

" We accept the Appellants’ Stétement of the Case with a few corrections.

First, thre.e answers were filed by tﬁe Kelletts, one in magistrate’s court and two in the
common _pieas court. | : | _ | : | A

| Sec;ond, while Mrs. Kellett testiﬁed that Finch‘am was involved in an insurance fraud;
there is no evidence thét Ms. Tu.r_ne'r'was involved. (Triél Tr.'45:4_ —45:25, November 19, 20 16;
Tr. 105:16 - 1(55:2-0;.R.‘ ) | | |

Third, the Kelletts are mistaken in s@ying Ms. Turner sued wiihout first complaining _that
the car had‘not .béeﬁ repairg:d. (Compl. ﬁléd June 14_0, 2014, 912,9 '13; R.V ) Also Ms. T‘urner.
testified that her.cal_ls to Buddy's Garage were not fruifful, as the telephone line had been |
di.scori‘necte'd_. (Tr. 41:14 - 41 21; R. ) » | |

Fouﬁh, Ms Turner signed no memorandufn that all repair\# were satisfactory when she
" picked up'iler car from Buddy’s ('-};clrage, (Tr. 46:1 - 4620, R. )

' F_ifth, Ms. Turner’s Notice énd M(;tion For Amendment of Order sought an award of
punitive damages alternative to the award of treble damages undér the Unféir Tradé Practices.
Act, in addition to. sepéfately stated findings of facts and conclusions of law, and an award of
attorneys fees and costs (P1.’s Notice and Motién for Amend.ed of Ordé: filed Jan. 7, 2016; R.
_ )

' Finally, the Kelletts are mistaken in saying Ms. Turnef"s' complaint did.not seek attorney
fees. In Paragraph 40 of her Complaint, Ms. Tumer allegedA she was entitled to attorney fees;

and in Paragréph D of the relief prayef, she sought them. (Compl.; R. )
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ARGUMENT
I - Did the Appellants breac.h their co’ntfact with the Respoﬁdent by failing to re'paif
Re'spon‘deht’s car? . | | |
With few exceptions, the trial court’s Findings of Fact are unchallenged,; and therefore set
-out the f_acts of the case, binding én all parties. “In an action at law, 6n appeal of a case ‘tried
without é jury ... factﬁal findings of tlhevtrial judge will not be disturbed oﬁ appeal unless a
'r.eview of the recor'd._discloses that there is no evidence which reasonébly supports the judge's
| findings.” Crary v. Dj’ebglli, 329 S.C. 385, 387,496 S.E.2d 21, 23 (1997) (citing Townes
Associafes, Lid. v. City ofGreenville, 266 S.C. 81,221 S.E.2d 773, 775 (1976)). |
< Buddy’s Garage was an unincorp(;rated automobi]fe-repair .business owned by the Kelletts

as 4equél parthers. (Tr. 129:17 - 129:23; R. ) Neither was active in the. daily 6pération of the
- business, apd _their only employ(ee, Mr. Fincham, was the .manager, estimator, mechanié, body
repairer and repreéentative for the business. (Tr. 130:7 - 130:20; R.____.) In the ordinary course
of business, custémers dealt sqlely with Fincham; and ~thi‘s waé true _in all respects in Ms.
._Turne'r.’s dealing with the business up to the time Mrs. Kellett contacted Ms. Turner and advised
that r¢pairs,had béen completed énd her car was ready to be picked up. (Tr '1.97:7 ~19:17; Tr.
163:11 - 163: 14; Tr. 172:5-173:1; Tr. 19:7- 19:16; R.___)
| On May 7, 2013, Ms. Turner took her car to Buddy’s Garage for repairs resulting from an
accident (Tr. 22:15-23:7; R. ) Afew days Iater, Fincham told Ms. Turner 4that both
bumpers and the transmission needed replacerﬁent. (Tr.21:13-22:5;R. ____ ) He showed her a
work order (P1.’s Ex. 1; R. ;_.)7 indicating that the cost would be $3,867.69, and he advised

that payment must be received before repairs were made. (Tr. 20:14 — 23:14; R. ) Ms.
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| Turﬁgr accepted the work order, gnd signed a statement on it that she did not know of any other
repairs that were ngéded at _that time. (Tr. 46:1 —46:20; R. ;_.) She boﬁowed -the-amount-.of
her collision insurance deductible, $2,500 (Tr..23:3 - 23:_1 1;R.. .); and Fincham réquested
from the insurer and réceived. $1,815.26, $447.57 more than the amount of the work o’rdér. (Tr.
24:11 — 25:5; 25:12 - 25:17; R ) Ms. Turher’s payment wés delivered se{/_en days after
 receiving the work order. (Pl.’s Exhibit 2; R. ) both payments wefe deposited in' Buddy’s
chécking account, Which was unaer_ the sole control éf the Kelletts. (Tr. 174:6 — 175:9; Kellétt |
Dep. 18:23 — 20::23,’March 17,‘201 5§ R._ .) Fincham had no access to the bank account. ('I.d.;
R. -~ ). | |
There is no satisfactory explanation for the additional‘ $447.57 charge. Mrs. Kellett.
., claimed_it was for ‘st(.)rage. because the car had bee.n stored at Buddy’s for such a long timé
~ pending payment and parts.. (Tr. 181 :14 - 181 :23.; R __.) But, Ms. Turner was never told by
the wérk orcief'or otherwise that there would be a chargeAfor storage and the time betwe’¢n‘the_
estimate and Ms. Tumef’s payments was only seven days. This wouid result in a per diem
charge of $63.94, a strénge amount indeed.! |

The work order provided for replacement of the transmission with a used one having - -

22,000 miles. (Pl.’s Ex. I;R. .} On direct examination, Mrs. Kellett stated that these were

 the .number of miles on a transmission Buddy’s had or had located (Tr. 131:23 —132:4; R. )
Necessarily this would mean that the transmission was at least locatéd by the time of the work

~order, May 7, 2013. But on cross examination she said the transmission had been hard to locate,

I The notation of a storage charge was not on the work order when Ms. Turner agreed to it before

payment. This is necessarily true because the notation is in Mrs. Kellett’s handwriting and refers to
fourteen days (Tr. 183:13 - 138:15.) No such time had passed when Ms.-Turner reviewed and approved
the estimate. _ : :
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and that Fincham had ﬁnally found one in North Carolina after the Ms. Turner's car was
' delivered»to Buddy{’sv Garage. (180:1 —180:12; R.____.) There is no record of any payment by
the kelletts for a transmission. (Tf. 179:19 - 179:21;R.___ ) _

After making payment, Ms. Turner inquired s'ev_eral times about the progress of repairs,
| | and was told Buddy’s was_waitin‘g‘ for parts. (Tr. 25:21 -26:5; R.;.) F inally, on July 15,2013,
Mrs. Kellett contacted Ms. Turner and advised the car was reédy to be picked up. (Tr. 28:12 - |
28:16; R.___.) She went to Buddy’s, met Mrs. Kellett and looked at- the car. ("fr. 28 f22 -29.7, |
R_) She saw thaﬁ néither bumper had been‘ replaced. (id.) As to the front bumper, Ms:. |
Turner waé told that F_incham had taken the parts, a.nd’t.hat she would have to pick them -up‘from
him. (Tr 28:1 ;7-28:21; R.___ .) Mrs. Kellett tendered a check for $130.00 for an apparenf refund
Ifor labor, $32.50 less than Ms. Turner had paid for that labor. (Pl;’s Ex. 5; Pl.’s Ex. 1; R_)
As to the back bumper, Mrs. Kellett told her she was being too picky, and that it did not need to
.be replaced, though it had been inclu.ded.in the work order and had been paid for. (Trans. 35:11 —
35:223;PLsEx. ;R ) In claiming Ms. Turner was ¢ntitled only to a refund for installation
_df the front bumpér, Mrs. Kellett representéd vthat all other work had beeAn properly performed.
: (Trans..28:13 ~-28:16;76:14 — 76:22; R ) B

The discussion became heat_ed, and Mrs. Kellett’s language became abusive, to the point .
that Ms. Turner becamé apprehensive for her safety. (Tr. 37:25 — 38:9; 73:19 — 74:3; 74:13 -
75:3; R._ ) Ms. Turner iodk the $130.00 check to end the discussion, but never cashed it. '(Tr.
37:12-37:14; Pl’sEx. 5;R.__ ) |

After leaving Buddy’s, Ms. Turner noticed that the transmiséio'n was not fqnctiohing

normally. (Tr. 39:9 —39:19; R. .) She had the car inspected by an expert, the witness
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StanSte_ll, and learned the car still had its original transinission, unrepaired. (Tr. 40:1 —40:7;.
87:10 — 88:21; 91:18 -91:25; R. .} The lower pan had been wiped clean, perhaps to make it
appear it had been replaced. (Tr. 89:5—89:15; R. )

‘When Ms. Turner brought suit in m_agisti‘ate’s cburt, the .Kelletts'answefed, alleging that
their employee, Fincham, and not they, had committed the wrongful acts. (Tr. 42:3 —42:17; PL’s
. Ex.6,;R. 2) The magistrate"s court case was dismissed without prejudiée before trial, and
suit was brought in common pleas court, alleging conversion, fraud and violation of the Unfair
Trade Practices Act. (Compl. filed June 10, 2014; R. .) Punitive damages were sought on the
conversion and fraud counts; treble damages and attorney fees were sought on the unfair trade
practices count. (Id.) Costs provided by law were sought on all counts. (Id:) .

In their original common pleas answer, the Kelletts admitted Buddy’s Garage had
- committed conversion and fraud. In Paragraph 26 of their answer, they alleged:

, Defendant Finchem, acting as agent of the defense as part of his ongoing scheme
- .of fraud, theft and deceptlon perpetrated on the defendants, as well as a number of -
—siéustomers of Buddy's Garage, willfully and 1ntent10nally retained the funds
’deposned by the plaintiff knowing they rightfully belonged to the Plaintiff until
the agreed work was done. Acting outside the scope of his employment, without
the knowledge or consent of the defendants, Finchem did not perform the work as
agreed and yet maintained said funds for himself. '
" (Tr. 173:6 — 173:17; Tr. 172:15 — 173:1; Answer, Counterclaim and C_rossclaim, R. J)
Shortly following,vth'e Kelletts employed another lawyer, and a general denial was alleged by
.Amended Answer.
Through all pre-trial proceedings and sworn testimony in the trial itself, the Kelletts have

persisted in their claim that all repairs other than installation of the front bumper had been made;

that they had done nothing wrong and owed Ms. Turner nothing. Now, more than three years
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after the event and through the intervention of an hoﬁorable attémey they admit in their Brief
thét the work was not doﬁe and that they kept the money belonging to Ms. Turner. (They
overlook that the wo;k order also- provided for replacement of the fear bumper., We assume this
to be ah'overs-ight.) ‘

The Kelletts apparently argue the Couft should excuse intentional and willful converéion,
fraud and deceit, and unfair trade practices..because they now acknoWledge that the1r |
representations to Ms. Turner Werg'untrue. '

They are too late. Three yéars havé passed, during which they have continued to keep
Ms. 'Tl‘irner’s mqney; 'é}nd‘du"ring whi_ch she lqst her car because she could not éffdrd to_payva '
secioind time to have it fixed. She has lhad to employ attorneys and an expert, and incur the costs
of litigation. |

The Kelletts ‘make' a novel argument, but we submit they have earned no right to suéh
chari'ty;

. The facts establish beyond any doubt that the Kelletts took Ms. Turn&’s money and
failed to deliver, faIsely ,cl;iming that they had_, even to the extent of sworn testimony in |
| _ 'depositiovn an‘d trial. They \fals.e.ly alleged that it was their employee, Fincham, who conveﬁed
Ms. Tumer’$ méne‘y, when they knew the conversion v;fas by them alone. By théir conduct, they

knowingly committed unfair trade practices, which were of a character capable of repetition.
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IL. Did the Appellants’ acts constitute an unfair trade practice under ‘the Act,
_ .Sections 39-5-10 .et seq, Code of Laws of South Carolina?
“The trial court fOund, “The Defendants; cdnduct éonstifuted unfair and_déceptive acts in
 the automobile repair businesé, which were papable bf {repetitiorvl; This entitled the Plaintiff to:
treble damag.eslunder the Unfair Trade Practices Act, fesulting in.damages o"f $1 0-,5.67.86.” (Am.
Order filed June 7,‘201_6 .'n 4,p. 6;R. __)

But the Kelletts argue th.ai the acfs committed were not capable of beiﬁg repeated because
Finchem‘ was fired on July 13,2013, and‘also because th¢ Kelletts ended up closing Buddy’s
Garage after Mé. Turner. retrie;/ed her unfixed 'aﬁtomobile there. ( App.’s Brief, [page unmarked],
[undate‘d]; R. ) The.l Kelletts also assert that the acts cqmmitféd were not capable of affécting ‘

- the public ihterest since “[t]he failurbe of Buddy’s Garage to replace a transmission and not instail
é front bumpefinvo_lv'es _dnly Nataéha Tﬁmer and Buddy’-s Ga.lrage,‘a small automobile repair :
shop” and “no:other members of the bublic [were] affected” (App.’s Brief, [page unmarked],

[undated]; R.___) |

The Kelletts c;)nstrﬁe' the- .la’mguage of thé Unfair Trade PracticesAct (hereafter,: E

- “SCUTPA”) far to;) riérrowly. SC Code Ann. §»39-5-20>(a) (1976) provides, “Unfair methods of

4 cbmpetiﬁon and unfair or decep’ti.ve acts or;practices_ i,'rll,t.heb pondhct pf any trade. or 'co.n'lrherce are .
hereby decfamd ufllawf»ul.‘ Unfair or deceptive acts of pracﬁces have an impact upon the
public-interest if the acts.or practices'have'the‘potential for fepetition.” Crary v. Djébelli, 329

'S.C. 385, 387, 496 S.E.2d 21,23 (1998): Generally, a plaintiff may prove potential repetition in
two ways: (a) “by showing the same kind of actions occurred in the past.,. thus making it likely

they will continue to occur absent deterrence” and (b) “by shbwing the company's procedures
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create a potential for repetition of the .untv"air and deceptive acts.” Daisy Outdoo} Advértising Co,,
. Inc. v. Abbott, 322 S..C. 489, 495; 473 S.E.2d 47, 5 (1996). However, these are not fhe only twé

means for showing potentigl for repetition. Daisy, 322 SC at 496-497, 473 S.E.2d_at» 51-53. The
- Supreme Court “expressly reject[s] any rigid, bright line test that delineates in minuté detail

expressly what a pl-ai.nbtiff muét ‘s\how to sagltisfy‘ the potential for‘repetition/public impact prong of

the_. UTPA test...Rather, each case must be.evaluated‘on its own rnefits.” Id.

T_he Kelletts would afgue tﬁat the Act only appiies to large businesses. . But ther¢ isno -
Basis for their argument. Despite fhé size Qf Buddy’s Garagé and the number of its employees
and cust(;mers, it is clear from the record that th.e.cc‘mduct complained of affiected‘the public
s iﬁterest, and was thus capable of potentiél repetitiion. The test is not whether:the plaintiff éan
prove repetitive acts'.of ‘bad condﬁct; it is whether fhe conduct is of a type that there is a potential
- for repetition. Id. If is hgrd to im.agine' a cl_earer example of én unfair trade pfacti;e thén taking | R
moﬁey to make f_epairs, and then ﬁot only failing to make them, but claiﬁling, even through ihe |
trial of the case three yeafs later, that they had .begn made.
In fact, thé Kellett’é culpabilify_for unfair trade practices does ﬁot depend only on the _

potential for repetition. 'Ironicéll'_y, the Kelletts themselves establish actual repe;t‘ition.- In their
| brief in this Court,- the Kelletts say their émployee; Finchem, was invplved in a fraudulent scam,
one that they were aware of. (App.’s Briéf, [page unmarked],. [undated]; R._;.) In the
magistrate’s court, the Kell.etts admitted liability in their ansWer, but nbt to the full amount, ~
‘because “they were téking action gg'ainst [Finéheni] for fraud.” (Tr.‘ 42;3- -42:17; P1.’s Ex. 6;
R__ ) After the case was removed to common pleas and the Kelletts filed their answer there, N

they alleged Finchem, acting as “agent of the Defendants, and as part of his ongoing scheme of

‘Page9-



fraud, theft, and deception berpetrated ... on a number of customers of Buddy’é Garage, willfully
and intentiénally retained the fﬁnds deposited by the plaintiff knowing that they rightfully
beionged'to the Plaintiff until the work was done..” (Tr. 1.7\3:6 —173:17; Tr. 172:15 - 173:1;
_ Answér, Counterclaim, and Crpssclaim; R. ) | |
Ms. Kellett also testified as to her kno;Nledge of Finchem’s scheme; that Finchem was

engaged in a scam in Which he claimed to have reported to the authOritiés two cars left for
repairé at Buddy’s Garage were stolen, when in fact thgy were not. (Tr. 138:4 - 139:15; R, )
She also testified that she fired Finchem upon learning that he was involved in a scheme ordering.
parts that were paid for by B_uddy’s Garagé, but not provided to cust_omeré. _(Tr. 161:3 - 161:7;-
R )

: She testified, “[i]n other cases, [she had] become aware that Mike Finchém was getting
: parts and not putting them in cars,” the exact same scheme concerning the repairs for. Ms. Turner.
(Tr. 195:7 - 195:13; R.____ )

::The evidence here meets the standard set for proving potential repetition in Daisy, supra -
and Townes, suprva.-The're is ample evidence supporting the lower court’é finding and conclusion
.that the Defendants’ conduct had the potential for repetition, and that in fact it had b'een. repeated,
such that it affected -the public and was thus iﬁ vioiation of thev SCUTPA.

The lower trial court’s of an award under SCUTPA should be affirmed. _
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LEEL

III.  Is a business committing an unfair trade practice liable for reasonable attorney fees

under the South Carolina Unfair Trade Practices Act when such fees were sdught in the

complaint?

There are two.facets to this specific.question. First, was the lower court correct in
denying attorney feesr based on a finding that the}; had riof be sought in the complaint? Second,
ére attorney fees awarded only for willful violations of the Unfair Trade Pr,actiﬁes Act?

First, the:lower court was piainly mistaken in 'ﬁ'nding tﬁe complaint did not seek attorney

fees. The complaint, in paragraph 40, alleges that Ms. Turner is entitled to attorney fees, and

-section; D. of the prayer seeks them. (Compl.; R. )

> Aside ffom the sufficiency of the complaint, S.C. Code Ann. § 39-5-140 (1976) provides,

“Upon the finding by the court Qf a violation [of the Unfair Trade Praétices Act] the court shall |
award::.reasonable éttome_y fees and costs.” (empllasiss adﬂed.) The point is that the mandate for
attorney fees iran unfair frade practices case doesnot require any allegation of entitlement in the
complaint. | |

Without questior, the court’s recitél was éimply an oversight. .But it must-be.corrected. ..

Second, attorney fees are not limited to willful vi.olations of the Act, but must be awarded
for all Violatio‘n's, whether willful or not.

Though not s;:parately designated, paragraph (é) of S.C. Code Ann. § 39-5-140 actually
has three distinct.parts. First, anvin'jured part}" is éentitled to actual damages for a violation of the

Act. “Any person...who suffers...loss...as a result of [an unfair trade practice] may bring an

action ...to recover actual damages.” Second, treble damages apply if the violation was .

intentional: “If the..:[act] was a-willful orknow,i;hg violation of [the Act] the court shall award

Pageé 11



three times the actual_damages....”' Third, attorney fees and costs must be awarded in all cases
for violation of the Act, not just those involving willful or knowing condncl: “Upon...a violation
of. ..the Act... the court shall award...reasonable atlomey’s fees and costs.” -

The lower court has found that the Kelletts knowingly committed unfair trade practices,
and we ,belieye that finding will be sustained. But their intention is not relevant to the issue of
attorney fees. Whether they intended to or not, Ms. Turner was the victim of an unfair trade

- practice and is entitled to reasonable fees.

IV. | Is the Respondent entitled to punitive damages?‘

In addition to the unfair trad.e practice count the Respondent _also.'sought punitive | ,
damages for the Appellants willful conversion -of the money she paid (Compl T18R.___ )
and also for the fraud and deceit pract1ced by the Appellants (Compl 128,935 R.__ )

The facts plamly support punltlve damages The lower court found that the Kelletts-
1ntentlonally and w1llfully converted Ms. Turner’s money (Am. Order 9 6,p.4;R.____ ) The
‘evidence supporting the finding is cl.ear and convincing and the Kelletts do not challenge it. .
Indeed, they admit conversion and fraud, claiming it was by their employee and not them.?

Bnt it .yvas they, nol.their employee, who “willfnlly and infentionally reftained” Ms;

Turner’s funds. They have persisted in the conversion for more than three years.

2 In 9 26 of their first answer in common pleas court, they say Finchem “willfully and intentionally retained” Ms.
Turner’s funds, “knowing they rightfully belonged to the plaintiff until the agreed work was done” and that'
“Finchem did not perform the work as agreed and yet maintained said funds for himself.” (Tr. 173:6 - 173: ]7 Tr.
172:15 — 173:1; Answer, Counterclaim and Crossclaim, R. ) ,
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The lower court also found. that the Kelletts were guilty of all the elements of common |
h lew fraud and deceit. (Am. Order §3,p. 6 ;R.____.) Again, the eVidepee fully supporting the.
: ﬁnding is clear and convincing; and the Kelletts haVe not exeepted.: |

It foll_ews that the etandards for ‘a penitive damage aWard -have been met.

Puniﬁve damages have long been accepted in this state. In fact, South Carolina was the
first of the American states to authorize them. In Genay v. Norris, 1 SC 3, 1 Bay 8 (1784), the
~ Court awarded ‘fvindictiye” damages for an inteﬁiienal attempt fo -injure.' | |

Punitive damages e’re allowed in both Aco‘nversion and fraud end deceit cases. ‘I.n Mackéla
v, .Bentley, 365.8.C. 44,614 S.E.2d 648, 651 (2005), the Ceurt éaid, “Punifiv.e»damages are
recoverable in conversion ceses if the defendant’s acts have been willful, reckless, and/or "
. committed with conscious indifference te the Arights ,Of othees.;’ The Court enumerated several
‘ faetors} to.be considered in determining the propriety of punitive damages. These include the
.defendant’s degree of culpebility; the duration of the conduct, th‘e defendant’s awareneSs (').r
concealment, the likeiihood the awérd wili.deter others, and whether the award is reeéonablsf
related to the harm .li'leely to reselt from the conduct. /d. Substantially the:same standards.are. : : -
c:qntai‘ned in $.C. Code Ann. § 15-32-520(c) (1976). |
| Mofe recently, a pqniti_ve damage award of 26 times the actual damages was afﬁrmed by
: this Ceurt. 1In Lister v. }\.'/a{ionsBank, of Delaware N.A., 329 S.C. 133, 494 S.E.2d 449 (S.C. App.,‘:
1997), 5 car rental company méde an,unauthorized:charge against the plaihtiﬂ“; s credit card fer
damage to a car. The Court afﬁrmed a punitfve award of $200,000 in addition to actpal damages

of $7,700, saying,
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Although there is no evidence in the record of similar past conduct, the punitive
damages award should strongly deter future conduct by [the defendant] and others.
The award is reasonably related to the hard likely to result from this conduct....
The need for protection and deterrence is heightened by the enormous difficulties
~ the Listers experienced in dealing with [the defendant’s agent].
(Id. at 150-151, 458-459) (emphasis added).

An award under the Unfair Trade Practices Act does not preclude punitive damages. S.C.
Code Ann. § 39-5-38(E) (1976) provides, “The penalties and remedies provided in this act are-
~ cumulative of and in addition to other provisioﬁs of law.”

In our case, the lower court did not address the issue of punitive damages, apparently
considering that the treble damages award.was sufficient punishmeht. Perhaps so, subject to'the .
qualification that, if the treble damage award is not sustained, then we are surely entitled to
punitive damages. For that reasoﬁ, in our Rule 52 motion, as well as the brief in support of the
. motion, we'sought a’n}améndment to provide punitive damages as an alternative to treble

damages under SCUPTA. (P1.’s.Notice and Motion for Amended of Order filed Jan. 7, 2016 ; R.

~.._t)nin short, we are not asking for two bites of the apple; but we are asking for one full bite.

V. - As the prevailing p'arty, Ms. Turnef was eniitled to costs.

The’lower coﬁrt’s order denies costs. “Plaintiff is not entitled .to cdsts othefwis_e allowed
by law.” (Am. Order, 13, pSR_ )

But S.C. Code Ann. § 15-37-10 (1976) provides, “In every civ_il action...except éaSes in -
“chancery...such césts [shall] be gllowed as of cours'e...against the losing par'ty. In cases in
chancery the same rule. as to costs shall prevail vunless othérwise-_ordered by the court.” (emphasis -

‘added.) This is a case at law,.and the lower court did not have reason or discretion to deny costs. -
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The denial of costs was probably inadvertent. But whether deliberate or inadverterit, the

. error should be reversed.

" CONCLUSION

We respectfully suBmit the lower court’s order should be modified (1) fo allow attorney
* fees in an amount to be determined,; (2)‘to allow costs provided by law; and (3) to award punitive
- damages in an apprdpriate arhou_nt alternative to the award of treble damages. We also
respectfully submit that the trial court’s award of treble damages under the South Carolina Unfair
Trade Practices Act should be affirmed.

Respectfully submitted:

D01 B

Joséph ML. Plaxco (SC Bér No. 100975)

Joseph M. Plaxco, LLC s

707 East North Street .

Greenville, South Carolina 29601
(864)240-9112

-and -

- R. Frank Plaxco (SC BarNo. 4476)
925 Cleveland Street; Unit 59
Greenville, South Carolina 29601
(864) 232-9828

‘December 21, 2016
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