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STATEMENT OF ISSUES ON CROSS APPEAL
I. Is a business chhmitting an unfair trade prabtice liable for reasonable attorney fees under .
the Act, S.C. Code Ann. § 39-5-140 when such fees were sought in the complaint?
II. Is the Respondent entitled fo punitive damages fqr willful conversion or for willful fraud
and deceit?

-~ 1. Is the Respondent entitled to costs?
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ARGUMENT
| 8 Isa busine;,;e,s committing an unfair trade practice liable for reasonable attorney fees
under the Act, S.C. Code Ann. § 35-5-140 when such fees were sought in the complaint?
The Appellants (“the Kelletts™) now acknoWledgé that the gomplaint sought attorney fees,
- but argue the trial judge properly denied them because Ms. Tur_her did nbt request them during
- the trial. T_hé Kelletts’ argument is uﬁsound for two reaéons.

First, ét the closé of the testimony, the trial judgie (and the lavaers) were tired aﬁer_ along
day; and the judge was not interested in closing argument or further proceedings. In fact, when'
Ms. Tuifner’s lawyer rose td_ preseht a last argument, Judge Verdin advised she would be issuing
an érder shortly. (Tr. 203-204; R.__._.) We say this not in criticism of the judge; but simply to
point out that she did not choose to consider closing argufnent or further proceedings; and in fact
they probably were not nécessary. State v. Ballenger, 202 S.C. 155, 159, 24 S.E.2d 175_, 177

- (1943) is relevént. In that caéé, our Subreme Court held that the defendant did not waive error in
limiting the time for closing argument by not protesting, saying,
[Tlhere was no protest from the appellanf’s attorneys. However, this was a posi-
tive ruling and, we mean positive, coming from [the trial judge). Apropos to the
rulings of this outstanding jurist, the writer is reminded of the age old story of the

5_01§1- gehtleman who had several '.Gat holes cut in the door to his home, and upon
inquiry as to why he had so many holes, réplied that when he said “scat,” he
meant “scat.” :

| Eallenger, 2&)2vS.‘C. 159, 24 S.E.2d at 177.
Second, the time is not ripe for consideration of an award and amount of attorney fees

immediately on the conclusion of testimony. At that point the testimony is closed, but the case is

" ot over. More time and work will most likely be required, which cannot be known and quanti-
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fied at that time. To require evidence supporting the amount of attorney fees at conclusion of the

festimony would be to requivr’e evideﬁce of the present existence of future events — an impossible :
task. In every case involving the issue in which we-have partig_ipatgd, the issué and amount of
attomey fees has be.eri addressed after cémpletion of the trial and.dispositioﬁ of any post-trial
matt_ers.
‘While the Rules of Civil Procedure do not Sp'e(;;iﬁcally; prescribe the pfocedur,e for attor-
- .:rjley feé awards? it is re‘_l-évvaj;.xft;tliat; th@}?.l'?‘-faéﬂiiilg partyhas ten daysafte*the entryof judg‘;nlen‘tﬂ;go e
‘move for' costs. R.ule'i56(d)_?_ SCRCP.
Ms. Turner’s lawyers__haye not done anything to waive her right t‘o..attorﬁey fees nianda{-
ed by the Unfair Tradé 'P-ractices Act, S.C. Code Ann § 39-5-140 '(1976). This issue should be -
remanded for the lower court ~t05d¢tértnifie 'reaSOﬂéﬁiéifees after receiving information of vthé total
time énd effort ,e:xpended’-by:aher lawyels and Other..releVant‘factor_s,‘ :
II Is the Respa.mdén_(,exj;nt.it_liedgs;gx.punitive damages for .w_‘.il‘lful_.‘conyersidn or for wiﬂfuﬂ
- fraud and deceit?
- ’»fhe.lowercdurt?sy: order :makcsvit cﬁleér ﬂnd'[ ;?:Eg_ni,tive damages were not.awarded ;Because
- of‘th_e*treble" d;;tm»ag:e_:,qur yioigtjon bf;the ﬁﬁfaifﬁTfade.-Practices Act. The Appeilants ackanledg_c
- “che 1o§yercourtshndingthat I\/Ib Tiurh_—er “as eﬁtmed :&)i recover bése‘d'gpon‘éO‘r-iVé“fs’i5ﬁ;‘=-ffa“ud'“- B e
and n{i:srepreséﬁ:taﬁo;rir.%’,(Alhjpn-.jRepl;}'ffz?Bl"i.ef; p- 6;":1':?;.____,_.),»ancji' .»thaé puﬁitive danmges were not
addressed on‘ly'b_ecau:se, “th_e-'Court':dfe’é_’éines to 1ﬁake¢:a.cumulative:aWar‘d..” (Am. Order,iﬂ 14,. p.
" 6; R__) Itis plaiVnA th;lt-the «court-woulid- have.awarded punitiv,e 'daniages but for fhe-Unfair

Trade Practices Act treble damage award. Our point is simply that if, for whatev_er.re'ason, the




treble damage‘éwar(_i should be reversed, then punitive damages should be éwarded, either by
this Court or on remaﬁd by the lower court.

IIi. Is the Respondent entitle(»i to costs? |

The Appellants have not addressed this question in their Reply Brief, and we take it they
~ agree that the Respondent'i§ entitled to costs.
CONCLUS][ON

We ré‘s‘piectfl'ﬂly suiurhit the loWe‘r:'cé)ltlrt’s drder_ should be.nﬁécjl'iﬁcd (1) to él'low at‘torhey :

fees in an amoﬁnt to be determiﬁedj (2) to allow costs pro{/ided by law; and (3) to award punitive

damages in an appropriate amount alternative to the award of treble damages.

' Respectfully si;bmitted:

Jos€ph M. Plaxco (SC Bar No. 100975)
Joseph M. Plaxco, LLC

707 East North Street

Greenville, South Carolina 29601
(864) 240-9112

" -and- ‘ '

Ayt 0.

R. Frank Plaxco (SC Blz/yﬁo. 4476)
925 Cleveland Street; Unit 59
Greenville, South Carolina 29601
(864) 232-9828 '

January 14, 2017
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Letitia H.,Verdin, Circuit Court Judge
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Natasha Turner - - Respondent
' V.

Michaei T. Kellett and Carmen Kellett - - Appellants

PROOF OF SERVICE BY MAIL

-1 hereby,cerfify that on the 14th day of January, 2017, I served a copy of the
Respondent’s Initial Reply Brief on the Appellants, Michael T. Kellett and Carmen Kellett, by
mailing it to their aftofney of record, Clifford F. Gaddy, Jr., by depositing it in the U.S. fnail, in
an envelope with sufficient postage aﬁixed, addressed as follows:

Clifford F. Gaddy, Jr.

408 N. Church St., Sui_tc B ‘ I& 1
Greenville, SC 29601 | | AN T i
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I do further certify that on December 14th, 2017, I placed a copy of the Respondent’s

Initial Reply Brief in the U.S..mail, with sufficient postage addressed to:

Hon. Jenny Abbott Kitchings-
Clerk of Court
South Carolina Court of Appeals .
P.O. Box 11629 -

- Columbia, SC 29211

!Wi rv‘ Dt

Joseﬁhl‘/l. Plaxco (SC Bar No. 100975)
707 East North Street

Greenville, South Carolina 29601
(864) 240-9112 (telephone)
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JoserH M. PLAXCO, LLC
ATTORNEY AT LAW

707 EAST NORTH STREET
GREENVILLE, SOUTH CAROLINA 29601

TELEPHONE: (864) 240-9112
" TELEFAX: (864) 232-7707
JOSEPH.PLAXCO@PLAXCOLAW.COM

January 14, 2017

Hon. Jenny Abbott Kitchings |
Clerk of Court -

- South Carolina Cdurt of Appeals . o
... PO Box 11629 to e e e e L L e i e

Columbia, SC 29211

Re:  Michael T. Kellett and Carmen Kellett, Appellants, v. Natasha Turner,
Respondent
Appellate Case No. 2016-001425
Dear Ms. Kitchings,

In connection with the above referenced appeal, please find enclosed Ms. Turner’s Initial
Reply Brlef and a Pioofof Dthery “For the same..

By copy of this letter, [ am hereby serving Mr. Chﬁ'ord Gaddy, attorney for Mr. and Mrs.
Kellett, with the same.

Should yoﬁ have any questions, please let me know.

: Slncerely,

- JOSEPE M. PLAXCO,LLC Rﬁ@ﬁ%‘% SO

oy At JAN 17 2017

Eeail)

Joseph .. Plaxco - 8C COUH Oprpea!S
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