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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG FOR THE SEVENTH JUDICIAL CIRCUIT
Emilio R. Edwards, #329270, Case No. 2015-CP-42-1080
Applicant,
FINAL ORDER OF DISMISSAL
\2

State of South Carolina,

Respondent.

LJ\-/VV.\/\/\—/V\_/\JVV\J

This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed March 17, 2015. The Respondent made its return on September 14, 2015, requesting -

.the application be summarily dismissed based upon the expiration of the statute of limitations,
the presumption against successive PCR applications, and for failure to make a prima facie
showing with regards to his subject matter jurisdiction and newly discovered evidence claims
that Applicant is entitled to relief.

Pursuant to this request; and after r:viewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal signed September
23, 2015, and filed September 28, 2015, provisionally denying and dismissing this action, while

giving the Applicant twenty (20) days from the date of service of said Order in whlch tQ:1 show

'1

why the dismissal should not become final. Attached to this Final Order and mcorporated herem '

by reference is an Affidavit of Service dated October 15, 2015, serving the above meE‘:?oned '

—rn

Conditional Order of Dismissal on the Applicant.

In a document captioned “Motion Objecting to State Motion to Dismiss and Retute’” and
filed on September 29, 2015, Applicant argues that he deserves a hearing based upon his subject

matter jurisdiction and newly discovered evidence claims.
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In a document captioned “Final Order” and filed on QOctober 12, 2015, Applicant argues

that the failure to transcribe his June 18, 2010, guilty plea transcript until August 14, 2014, is the

basis for his newly discovered evidence claim.

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant pled guilty and was sentenced on June 18, 2010. As this
action was filed on March 17, 2015, it was clearly filed outside the expiration of the statute of
limitations. See S.C. Code Ann. § 17-2745(a) (Supp.2003). This is the Applicant’s second
application for post-conviction relief. This Court notes successive PCR applications are
disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds
the Applicant had the opportunity to litigate all issues related to his case in his first PCR
application (2013-CP-42-1915). See Odom v. State, 337 S.C. 256, 261 523 S.E.2d 753, 755
(1999). (“[A]n Applicant is entitled to a full adjudication on the merits of the original petition, or

‘one bite at the apple.’™).
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IT IS THEREFORE, ORDERED that, for the reasons set forth in ;he Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and
dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal within
thirty (30) days of the service of this Order to secure appellate review, See Rule 203, SCACR.

Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the filing and service

of the notice of appeal.
yra
AND IT IS SO ORDERED this 40" day ofM , 2016.

-

Ro L.CoucH
Ciruit Court Judge
Seventh Judicial Circuit

W, South Carolina.
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ALAN WILSON
ATTORNEY GENERAL

December 14, 2016

The Honorable Roger L. Couch
Presiding Judge, 7th Circuit
P.O. Box 2614

Spartanburg, SC 29304-1744

Re: Emilio Rabasa Edwards v. State of South Carolina
2015-CP-42-1080
Dear Judge Couch:

al proposed Final Order of Dismissal in the above-captioned

case. The Honorable J. Mark Hayes, II, Chief Judge for Administrative Purposes for the Seventh

Circuit, has a conflict of interest in this matter. Pursuant to the Order issued by Chief Justice Toal
dated April 12, 2013, any circuit court judge residing in or assigned to an adjoining judicial circuit
may sign in Judge Hayes’ stead. For your convenience, I am enclosing a copy of the signed and
served Conditional Order of Dismissal for your review. If this Order meets your approval, please
sign and forward to the Spartanburg County Clerk of Court to be filed and served in the enclosed

Enclosed please find an origin

cnvelope.
Sincerely,
Pz

Caitlin B, Hastings .

Assistant Attorney General S
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cc:  Emilio Rabasa Edwards, #329270 L owon
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Emilio Rabasa Edwards #329270,

IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

2015-CP-42-1080

Applicant, - ‘ CONDITIONAL
ORDER OF DISMISSAL

V.

State of South Carolina,

Respondent.

This matter comes before the Court by way of an Application for Post-Conviction Relief

filed on March 17, 2015. Respondent made its Return requesting that the application be

summarily dismissed because it is successive; for failure to file within the time period mandated

by the statute of limitations; and for failure to make a prima facie showing with regards to his

subject matter jurisdiction and newly discovered evidence claims that Applicant is entitled to

relief.
PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant

£ Court for Spartanburg County. The Applicant was

to orders of commitment of the Clerk o
for Traffic/Hit and Run

the July 2008 term of the Spartanburg County Grand Jury

indicted at
esented by Andrea Price, Esquire. On June 18,

with a Death (2008-GS-42-3643). He was repr
pled guilty to the charges as indicted. The Honorable J. Mark Hayes, II,

iy ‘,:, £

2010, the Applicant

sentenced Applicant to fifteen (15) years provided that upon the service of ten (10} yea@'g thei B
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ed with probation for five (5) years. Applicant did not appeal his guilty plea or

balance is suspend

sentence.
First PCR Application (2013-CP-42-1915)

In his first application, filed April 23, 2013, Applicaht alleged that he was being held in

custody unlawfully for the following reasons:

I was told that my sentence changed. Lost

1. “Agreement violated,”
ange. Agreement in court has been

a. “Upon Aug. 18, 2012.
Parole eligibility due to the ch

violated do [sic] to change.”
ruary 20, 2014,

Respondent made its Return and Motion to Dismiss on or about Feb
d. Pursuant to this request, the Honorable J.

requesting the matter be summarily dismisse
sued a Conditional Order of Dismissal filed March 12, 2014, provisionally

Derham Cole is
(20) days from the date of

denying and dismissing the action, while giving Applicant twenty
ow why the dismissal should not become final. Following

service of said Order in which to sh
y 15, 2015,

the Honorable R. Keith Kelly issued a Final Order, filed Ma

Applicant’s response,
denying and dismissing the matter with prejudice. Applicant did not appeal.

Current Application
conviction relief on March 17,

Applicant filed his second and current application for post-
y for the following reasons:

2015, alleging he is being held in custody unlawfull
and intelligently made;

1. Guilty plea was not knowingly, voluntarily,
2. Ineffective assistance of counsel;
a. Failure to investigate; -
b. Failure to pursue a defense available to Applicant;
licant of the plea;

Failure to properly advise App
e first time on PCR.

c.
3. Lack of subject matter jurisdiction.
a Jurisdiction can be raised at any time including th
i, Court lacked jurisdiction over the plea when the indlgtmen;:_“gnd )
warrant stated ... : = S

0o

ey DO

plicant’s attachment. - e

: .

o

! This Court was unable to locate the remainder of Ap
Page 2 of 9
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Applicant filed an amended application on May 26, 2015, in which he raised the following

allegations:

1. Denied Due Process; ,
a. Applicant’s plea was not knowing, voluntary, or intelligent;
i. Applicant was not aware of the nature and crucial elements of

the offense, neither the maximum and mandatory minimum
penalty, and nature of the constitutional rights be waived.
2. Trial Judge never informed Applicant that he had the right to appeal within
ten (10) days after plea

3. neffective assistance of counsel; specifically
a. Counsel was ineffective for failing to discuss the implications of the

guilty plea, what Constitutional rights he [would] be waiving;
b. Counsel failed to pursue a defense available to the Applicant, a lesser
included offense of the charge;
c. Counsel was ineffective for not properly advising Applicant of the
charge against him;
4. Newly Discovered Evidence:
a. Counsel was ineffective for improperly advising Applicant that he

would be parole eligible after serving one fourth of his time;
b. Counsel failed to inform Applicant that he wasn’t the only vehicle that

hit and run the pedestrian.

Before this Court are the records of the Spartanburg County Clerk of Court regarding the

subject convictions, Applicant's records from the South Carolina Department of Corrections,

Applicant’s prior and current PCR records and Respondent’s Return and Motion to Dismiss.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the pleadings and all relevant supporting documents. Pursuant to

S.C. Code Ann. § 17-27-70(b) (2003), the Court makes the following findings of fact and

conclusions of law:
Successiveness

This Court finds Applicant’s current application must be summarily dismissed.because igv,,‘
AN .' )

is successive to his previous applications for post-conviction relief. Successive appl‘;éaﬂqg’? for .
I, s

-
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post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). The

relevant statute provides

[a]ll grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental  or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, Or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or amended

application.

S.C. Code Ann. Section 17-27-90 (2014). As a result, successive post-conviction relief

applications are forbidden unless an applicant can point to 2 nsufficient reason" why new

grounds for relief were not raised or were not properly raised in previous applications. Aice v.
State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised in a subsequent application }
is limited to those grounds that “could not have been raised . . . in the previous application.” Id.
at 450, 409 S.E.2d at 394. If the Applicant could have raised these allegations in a previous
application, then the Applicant may not raise those grounds in successive applications. Id. The
Applicant bears the burden of showing that the allegations could not have been raised previously.
I_@l_(i, 274 8.C. 243, 262 S.E.2d 735 (1980).

Applicant could ﬁaye raised each of the grounds for relief alleged in this application in
his prior post-conviction relief application. Applicant has failed to present any reasons why he

could not have raised the current allegations in his previous post—convictibn relief applications.
- ~> (€]
- <D A

Accordingly, this Court finds summary dismissal of the application is appropriate bbgausgjt is o
SR b I

v -
BN

successive.
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Statute of Limitations
This Court further finds that this Application for post-conviction relief should also be

summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27-10 to —160 (2014). Section 17-27-45(a)
reads as follows:

An application for relief filed pursuant to this chapter must be filed

within one year after the entry of a judgment of conviction or

within one year after the sending of the remittitur to the lower

court from an appeal or the filing of the final decision upon an

appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant pled guilty to the offense he challenges in this application on June 18, 2010. The
Applicant was therefore required to file his application on or before June 19, 2011. This
application was filed on March 17, 2015, which was over three (3) years after the statutory filing

period had expired.

Summary dismissal of a PCR application is appropriate when the application is filed after

the statutory filing period. Leamon v. State, 363 S.C. 432, 611 S.E.2d 494 (2005). In addition,
Courts are authorized to "grant a motion by either party for summary disposition of [an]
application when it appears from fhe pleadings. ..that there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter of law.” § 17-27-70(c). Therefore, this

~a ( R
Court finds this application must be summarily dismissed for failure to comply with théz‘_\ﬁlu'lg" N
procedures of the Uniform Post-Conviction Procedure Act. o

b
8 N
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Subject Matter Jurisdiction
Applicant’s claim that the court lacked subject matter jurisdiction should similarly be
dismissed. Applicant’s jurisdictional claim appears to be based on the fact defects in the

indictment. Defects in the indictment do not affect subject matter jurisdiction. See State v.

Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005); U.S. v. Cotton, 535 U.S. 625, 122 S.Ct. 1781

(2002). The indictment is a notice document, and any challenges to its sufficiency must be made
in accordance with S.C. Code Ann, § 17-19-90 (2003). See also S.C. Code § 17-19-20 (2003).

Subject matter jurisdiction is the power of a court to hear a particular class of cases, and it has

nothing to do with the indictment document. See Gentry, 363 S.C. 93, 610 S.E.2d 494; Dove v.

Gold Kist, Inec., 314 S.C. 235, 442 S.E.2d 598 (1994).

In post-conviction relief, an applicant wishing to raise challenges to the sufficiency of an

indictment must do so in the context of ineffective assistance of counsel, basically alleging that

his trial counset failed to properly move to quash the indictment in accordance with S.C. Code
Ann. § 17-19-90. A claim of this nature is subject to the procedural bars in the Uniform Post-
Conviction Procedure Act — notably the statute of limitations and successiveness. See S.C. Code
§§ 17-27-45 and -90.

An applicant may still challenge the subject matter jurisdiction of the trial court, and such
a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540 S.E.2d 846

(2001), overruled in part by Gentry, 610 S.E.2d 494. However, "[c]ircuit courts obviously have

subject matter jurisdiction to try criminal matters." Gentry, 610 S.E.2d 494; See also S.C. Const.

Art. V, § 7. Therefore, the applicant must present evidence that his case is of som¢& tlass'dver-

Crey

- <y

<
which the circuit court does not have the authority to preside. This Court finds thag';/?xpptlcjantg_ i

N
sl (5]
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conviction involved a criminal charge in General Sessions Court, and that the circuit court
therefore had proper subject matter jurisdiction.
Newly Discovered Evidence

Finally, this Court finds Applicant’s claim for newly discovered evidence must be
summarily dismissed because it failé to make a prima facie case that Applicant is entitled to
relief. Under S.C. Code § 17-27-45(c), a newly-discovered evidence <.:laim can be timely raised
within one year of actual discovery or within one year of when, by the exercise of due diligence,
such evidence could have been ascertained. When an applicant seeks relief on the basis of newly
discovered evidence following a guilty plea, relief is appropriate only when the applicant
presents evidence showing (1) the newly discovered evidence was discovered after the entry of
the plea and, in the exercise of reasonable diligence, could not have been discovered prior to the
entry of the plea and (2) the newly discovered evidence is of such weight and quality that, under
the facts of circumstances of that particuiar case, the "interest of justice” requires the applicant’s

guilty plea be vacated. Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d 123, 130 (2014).

"[I}n South Carolina, a guilty plea constitutes a waiver of nonjurisdictional defects and
claims of violations of constitutional rights." State v. Rice, 401 S.C. 330, 331-32, 737 S.E.2d

485, 485-86 (2013) (citing Hyman v. State, 397 S.C. 35, 44, 723 S.E.2d 375, 379 (2012)). A

guilty plea is a solemn, judicial admission of the truth of the charges against an individual; thus,
a criminal defendant’s right to contest the validity of such a plea is usually, but not definitely,
foreclosed. Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (2007). Further, "a defendant

s not entitled to withdraw his plea merely because he discovers long after the plea hag,l_\_‘,,bee,;z_ll'E

accepted that his calculus misapprehended the quality of the State’s case or the likely pemlties’ )
SnooTE
attached to alternative courses of action." Brady v. U.S., 397 U.S. 742, 757 (1970). o >

(]
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In Jamison, the South Carolina Supreme Court noted it would be a "rare case" where the

interests of justice require the vacation of a knowing and voluntary guilty plea involving an

admission of guilt and a waiver of trial. 165 S.E.2d at 130. Applicant’s claims of newly

discovered evidence fails on both prongs, to the point that it does not present a prima facie claim
for relief — nor does it sufficiently or clearly present a "rare case" requiring a vacation in the
interest of justice. Neither of Applicant’s claims asserts the existence of actual new evidence,
but instead each raises legal claims unsupported by any factual allegations.

Before the circuit

court will hold an evidentiary hearing, Applicant must make a prima facie showing that he is

entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.

State, 245 S.C. 385, 140 S.E.2d 784 (1965). Because Applicant has failed to make such a

showing, this application must be dismissed.

2 Respondent notes that the issue concerning his parole eligibility was previously rais?d in his prior application, an.d
Applicant has failed to allege sufficient facts to bring him into compliance with the discovery rule. As a result, this
claim is also barred by the statute of limitations. SUPRA, Sections I1Tand IV.
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to disrrﬁss this Application
with prejudice unless the Applicant provides specific reasoms, factual or legal, ;Nhy the
Application should not be dismissed in its entirety. The Applicant is granted twenty (20) days
from the date of service of this Order upon him to show why this Order should not become final.

The Applicant shall file any reasons he may have with the Spartanburg County Clerk of Court

and shall serve opposing counsel at the following address:

Office of the Attorney General
Patrick L. Schmeckpeper, Esquire

P.O. Box 11549
Columbia, South Carolina 29211

AND IT IS SO ORDERED this Zﬁ'a(ay of S’bﬁéw&f ,20/5.

LK 7 K il
AR Keimh KELLY ‘Q

Chief Administrative Judge.

Seventh Judicial Circuit Court

/7/;’ //Z/ EN , South Carolina
77 |
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%partanhu g County

Spartanburg County Court House
180 Magnolia Street

P. O Box 3483

Spartanburg, SC 293043483

Phone (364) 596-2591
Fax (864) 596.2239

M. Hope Blackley
Clerk of Court

—
GQ-va-S
STATE OF SOUTH CAROLINA ' IN THE COURT OF COMMON PLEAS

CQUNTY OF SPARTANBURG

™ JUDICIAL CIRCUIT

Applicant ‘% %’AQ{;"(D CA@\)O/ (Qﬂ/@‘ /0050

%#/X‘L CERTIFICATE OF SERVICE
27 AL P

Respondent

[ certify that, on this date, | served a copy of th

In this action dated g LN 2D/

By mailing to him/her, at his/her last known address, by depositing it in the U.S. Mail, in an envelope with
sufficient postage affixed, addressed as follows:
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