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STATEMENT OF ISSUES ON APPEAL .

L DID THE TRIAL COURT ERR WHEN IT HELD AS A MATTER OF LAW

‘ 'THERE WAS NOT A SCINTILLA OF EVIDENCE THAT ANY OF

DEFENDANTS’ NEGLIGENT ACTS WERE A PROXIMATE CAUSE OF
EVAN MYERS’S DROWNING" '-

I. GIVEN THAT THE TRIAL COURT 'ELECTED TO . CONSIDER

: RESPONDENTS’ CAUSATION ARGUMENT, DESPITE THE FACT IT WAS
NOT RAISED UNTIL HOURS BEFORE THE HEARING, DID THE TRIAL .
COURT ERR IN REFUSING TO CONSIDER AFFIDAVITS SUPPORTING

' CAUSATION SUBMITTED WITH THE MOTION TO ALTER OR AMEND" ‘

" IL DID THE TRIAL COURT ERR WHEN IT HELD RESPONDENTS OWED NO

. COLORABLE DUTY OF CARE TO THE DECEDENT"

STATEMENT OF THE CASE

ThlS is a wrongful death case 1nvolv1ng the drownlng death of Evan Myers at the P1ne

Island Club at Lake Murray, which occurred in the' evemng of June 15 2011. On June 13 2014,

’ Cassandra M. Myers and Bartholomew Myers in their capa01ty as Co-Personal Representatlves of _. :
| the Estate of Evan M. Myers filed this lawsult against The Consohdated Employee Recreatlon

- Clubs a/k/a Pine Island Club at Lake Murray, South Carohna Electnc and Gas Holdlng Company, b_ '

Inc SCANA, multiple Lexington County entities, and two 1nd1v1dua1 defendants, desrgnated as

| vClVll Action Number 2014 CP-32- 02210 (Compl) Subsequent stlpulatlons d1smlssed the -

~Lex1ngton County entities and the 1nd1v1dua1 defendants from the lawsult. A consent Order s1gned

by the judge and parties was filed on October 26, 2015, granting Plarntiffs’ motion to Amend the '
'Compl'aint, ,(consent Order), making Plaintiffs’ _“Second Amended Complaint” the most recent

Complaint filed in this lawsuit. (2™ Amend. Compl.). Defendants filed their answer to Plaintiffs” -

- “Second Amended Complaint” on October 21, 201 5.'(Answer).

" Defendants filed a motion for summary judgment on November 3,2014. The motion set

forth Aas'. the basis for sumrnary judgment the followingi' (1) statute of lirnitations, lack of 'dut_y and.

n



breach of duty, (2) judgment.as a matter of law via South Carolina’s Recreationai Use Statﬁte, 3)
failure to prosecute, (4) failure to derhons_trate “outrage(.)ubsness” aé purportedly required to support
a claim for intentional ‘inﬂiction of emotional distréss, and %) failure to state a cl'aim. against
'Matthew Beﬂar_ny. (Def. Mot. Summ. J .).. On December 8, 2015, Plaintiffs filed a Memorandum
of Law in Response to Defendants” Motion for Summary Judgment. -(Resp.. to Mot. for Sumrﬁ. 1).
As Matthew Bellamy was dismissed as a Defendant and the claim for intentional infliction of
emotion distress was dropped from the Second Amended Complaint, Plaintiffs addressed eéch .of
the remaining three grounds for summary judgment set forth ih the Motion for Summary J udgment.
On December 8, 2015, Plaintiffs filed two expert witngss affidavits in responseb'to Defendanté’
contention that there was no breach of any owed duty to the Decedent. (Affs. Of Drs. Pia and
J ohnsbn). The hearing was not scheduled until December 1 l,' 2015. Therefore, Plaintiffs complied
with the rules requiring any opposing affidavits be _éerved_ not later than two days before the
hearing. Plaintiffs’ experts addressed only the conteﬁtions actually raised by Defendants. Because
Defendants did not raise proximate cause, Plaintiffs’ experts did offer opinion on causation.

Late afternoon on December 10, 2015, the day before the hearing, Defendants emailed
Plaintiffs’ counsel a “courtesy copy” of a ﬁemorandum in Support of the Motion for Summary
Judgment. (Email 1). For the first time, defense counsel arguéd proximate cause haa not been
established. (Memo in Supp. of Mot. Summ. J.). The hearing occurred the following fnorning, on
December 11, 2015. At the hearing, Plaintiffs’ counsel requested the court consider only the
arguments identified in Defendants’ Motion for Summary J udgment;- (Hr. Tr. p. 19:5-24). Eveﬁ if

~ithad bAeen possibie to obtain an opposir;g affidavit hours beforeithe scheduled Hearing, Rule 56(c),
SCRCP, would have exciuded it. Defendants’ memo in support ‘of its motion for summary

judgment was filed December 14, 2015.



An Order granting Defendants’ Motion for Summary Judgment was filed on August 8,
2016. (Orderj. Summary judgment was granted on the basis of failure to establish proximate -
causation as a matter of law and no duty owed to decedent. The Form 4 accompanying the signed
order indicates the judgment was entered on August 24, 2016. vA copy of the signed Order was
received on August 30, 2016. On September 6, 2016, Plaintiffs filed a Motion to Aiter br Amend
Pursuant to Rule 59(e),,.MSCRCP and expert affidavits addressing the laté causation argument.
(Motion to Alter or Amend and Supp. Affs. of Drs. Pia and J ohnson). Defendants filed a
Memorandﬁm in Opposition to Plaintiffs’ Motion to Alter or Amend on September 27, 2016.
(Memo in Opp. to Mot. to Alter or Amend.). Plaintiffs filed a Reply» to Defendants’ Response on
October 10, 2016. (Reply). The trial court entered an Orcier denying Plaintiffs’ motion to alter or
amend dated November 4, 2016 and clocked as filed on November 9, 2016. The Form 4 indicated -
the judgme_nt was entered 6n November 15, 2016. (Order denying motion to alter or amend).
| Appellants served a notice of appeal upon Defendants oﬁ December 12, 2016, and the
notice Waé filed on the same date. An amended Notice of Appeal was served on December 27,
2016 and received December 28, 2016. The amount involved on appeal is indeterminable at this

time, but would include all damages associated with the wrongful death of a twenty-one-year-old.

' STATEMENT OF THE FACTS
On June 15, 2011, Evan Myers and Mandy Bellamy arrivéd at the Pine Island Club on Lake
Murray. Mandy Bellamy was a member of the Pine Island Club and Evan accompanied Mandy as
her ‘guest. The Pine Island Club is owned and operated by Consolidated Employee ReCfeation
Clubs. Pine Island Club is a membership-only recreational facility available solely to employees
of Defendant SCANA. (Def. Ans. To Interrog. 9 1-3). To be a member of the Pine Island Club

and have access to the facilities, including the swimming beaches, a person must be: (1) an



employee of SCANA, (2) have applied for and been accepted for mémbership, (3) have paid an
initiatioﬁ fee, and (4) pay monthly membership fees. | o

Pine Island Club is analogous to é private country club. Gﬁards at the entrance prevent
eﬁtry of non-members oﬁto the island. Meinber’s are checkéd upoh en;trance, Members are
- permitted to bring guests onto the island. However, if a non-mémber accesses the Pine Island Club
without a member, that persoh- is a trespasser and subject to prosecutidn. (Defs. Ans. to Interrog.
9 3, Defs. Ans..to 2d Set of Interrog, 2; 27,29, Pine Island Chapter_lBylaws.Art. V; anéolidated
Employee Recreation CluBs Bylaws Art. V.). |

- Facilities like the Pine Island Club that hold themselves out as providing swimming areas

and lifeguards to-club membérs have certain duties and obligations to thésé who lawfully use its
facilities. National water safety organizations put out industry safety and standards and practices
including thoée ‘s.et forth by the National Oceanic and Atmospheric Administration, the National
Li ghteniﬁg Safety Institute, the National Weather Service, the Americaﬁ Red Cross, the National
Water Safety Congress, and the YMCA to name a few. (Affs. of Drs. Pia and J ohnson). The duties
- owed by a landowner like Pine Island Club to its Iﬁembers include duties to have: (1) weather
monitoring equipment, (2) a severe weather safety plan, (3) an Operations Policies and Procedures
‘Manual for life guards, (4) to clear the Beach and pobl in anticipation of an incoming storm, (5) to
- warn all swimmers of potentially unsafe water conditions, (6) to have safety posts near the
swimming wéters that inpluded throwing components, (7) to have water rescue devices on and
around the boating dock, and (8) to have a life guard on duty at the sWimming pool and Beach.
(Aff. of Drs. Pia and Johnson). |

Evan was the invitéd guest of Mandy Bellamy, a member of Pine Island Club, when he

was granted access to the island club on June 15, 2011. Evan had attended the club previously as



an 1nv1ted guest of Ms Bellamy as well (Bellamy Depo 44 9- 16) On the prevrous occasron Evan |
,‘ : Mandy, and Mandy s boyfrrend went swrmmrng at the swrmrmng beach (Bellamy Depo 48: 17- -
' 19) Durrng the prevrous swim, Evan never appeared to have any problems swrmmlng (Bellamy‘ o

A Depo 53 10- 15) The date of Evan ] drowmng, Mandy s boyfnend had planned to go w1th Mandy. S i

: :and Evan but he had work that evenrng (Bellamy Depo 56 11 to 57: 8)

Evan and Mandy placed thelr towels ‘and bags on the beach and then entered the water at :
the swrmmmg beach (Bellamy Depo 74 7- 10) Whrle Evan and Mandy were sw1mm1ng at the -

_' sw1mm1ng beach Respondents recelved notlce that a. storm was approachmg the 1sland ‘

Respondents had no severe weather safety plan in place as requrred by 1ndustry standards

Respondents had no operat1ons pohc1es and procedures or manual in- place for its” l1fe guards

1nstruct1ng the lrfeguards on what to do when a storm approached When the storm approached :
o the lrfeguards srmply went off duty Before gorng off duty, the llfeguards did not even attempt

clearthe beach -area. Before leavrng their posts the hfeguards prov1ded no’ warmngs to swimmers -

= ‘near the beach that the lrfeguards were gorng off duty, or even that a storm was fast approachrng

There should have been a severe weather safety plan 1n place that would have provrded 1nstruct10n

: .-on how to handle tlns srtuatlon There was none There should have been a policy and procedure-

1nstruct1ng the lrfeguards on how to appropnately respond to an 1mpend1ng storm There was none.

'There should have been pOllCleS and procedures 1nstruct1ng the llfeguards to warn sw1mmers that
~ the hfeguards were: gomg off duty and that a storm was approachmg There were none. There '
should have been a llfe guard manual 1nstruct1ng the l1fe guards to clear the beach before they went

. 0ff duty, but there was none Accord1ng1y, the lrfeguards d1d not clear the beach or provrde warnin g_ : s

-of the approachrng storm to Evan or Mandy before they left the1r posts and went off duty



Evan and Mandy contmued to swim, wholly unaware that the nearby hfeguards had gone ‘
off duty because there Was a storm approachmg Evanand Mandy swam to the buoy lme and sat B
' on the buoy hne for a penod of time. (Bellamy Depo 69: 24 25 71 22 to 72: 2) They then swam V
| , rback to shore and walked by the shelters and to’ the dock (Bellamy Depo 81 1-9).7 ohn W Seay, _ |
- the caretaker for P1ne Island adrmtted that he Watched both Evan and Mandy Walk by the shelters o
:toward the . dock (Statement of J. W Seay) The Pine Island caretaker never warned Evan and o
o Mandy that there was a storm approachmg, that the l1feguards had gone off duty, or that sw1mm1ng '

. : areas had been closed They walked onto the dock Evan Jumped into the water and then Mandy‘ . |

| Jumped into the water. (Bellamy Depo 92:13- -19, 93 7 13)

Whlle makmg the1r way to the buoy, Evan became d1stressed in the water and began havmg :

'd1fﬁcu1ty sw1mm1ng (Bellamy Depo 96 25 to 97 24) Mandy tr1ed to help, but in pamc Evan

- grasped at Mandy and caused her to go under water. Mandy swam to safety.andp calledwfor_'help.

| Because the lifeguards had gone:of_f duty,. there was no lifeguard nearby to hear her cries for help. N

L Because the lifeguards had gone off duty, there was 10 lifeguard nearby who could have assisted.

| -'The caretaker and a 'couple whom 'the Caretaker was talking w1th heard-:Mandy’s cries. Evan A 3
' McPhersontried to swim out to Vhelp‘.;'However'f"by-the time he‘got to the rope he _wastoo tired to

Aattemptto rescue Evan’ Myers. (Statement of Evan 'McPherson). Evan McPherson spoke with

‘Mandy and asked her to swim back to shore.

The only way for Evan McPherson or any other bystander to help was to sw1m into the’ S
water ThlS is because in’ contraventlon to 1ndustry pract1ces and standards ‘P1ne Island falled to .
| " have requlred water rescue dev1ces near the boatmg dock In contravent1on to 1ndustry pract1ces_ o |
: and standards P1ne Island fa1led to have requ1red safety posts near the sw1mrmng beach w1th1 _

" ‘throwmg compon_ents. Because Pme Island falled to have requ1re_d .safet_y pLosts near the sw1mmmg_ L



'beach with thrOWing components and because Pine 'Island failed to have" required water rescue

: devrces near the boatmg dock all Evan ‘McPherson could do to help was to swim out 1nto the ,

 water. However by the t1me he reached the dlstressed swrmmer he h1mself was fatlgued and could

| "not ass1st Had there been lrfe savmg dev1ces on the shore or at the dock Evan McPherson could -

. have helped Mandy and Evan from outs1de the Water Had a l1feguard been on duty, a llfeguard r' R
| would have heard Mandy ] cnes and been able to assrst elther by usrng ‘the 11fe savmg devices on )

. the shore or on the dock if P1ne Island had followed mdustry regulat1ons and standards and had =
such hfe savmg dev1ces ava1lable Even Mandy stated that 1f there had been a ﬂotatron or water

. rescue devrce nearby to use to save Evan that she would have done SO. (Bellamy Depo 149 15- -

15 0: l) In contraventlon of mdustry practlces and standards there were none, and Evan drowned
Evan was twenty-one at the t1me and was preparmg to Jom 'the pohce academy

STANDARD OF REVIEW e

Summary Judgment is approprlate only if there is no genume issue-as to any materral fact.

| Rule 56(c) SCRCP "To determme whether any trrable issues of fact ex1st ‘the rev1ew1ng court -

.' must consider the ev1dence and all reasonable 1nferences in the hght most favorable to the non-

movrng party." McLaughlm V. Wzllzams- 379 S.C. 451 455—56 665 S.E. 2d 667, 670 (Ct App ‘.
2008) Where the preponderance of the ev1dence burden of proof apphes the non—movmg party is
| only requlred to submlt a'mere scrntllla of ev1dence to overcome summary Judgment Hancock V.
Mid- South Mgmt Co., Inc 381 S.C. 326 330, 673 SE2d 801 803 (2009) Summary Judgrnent :
_ v,‘1s not approprrate where further 1nqu1ry into the facts of the case is - desirable to. clarrfy the L
| --,‘apphcatron of the law ” Brockbankv Best Capztal Corp 341 S C. 372 378, 537 S.E.2d 688 692 o

R ’.'(2000) “Because 1t is a drastlc remedy, summary Judgment should be cautrously 1nvoked 50 1O :



s, E. 2d 912 915 (2011)

i .person wrll be 1mproperly deprrved of a trial of the dlsputed factual 1ssues ” Murphy v T yndall .
’_A 384 S. C. 50 54 681 S. E2d 28 30 (Ct App 2009) |
| “The questron of prox1mate cause is ord1nar11y a questlon of fact for determlnatlon by the.
= .. Jury A Ballou V.. Szgma Nu General Fratermty, 291 S C. 140, 147 352 S E 2d 488 493 (Ct App ‘
1986) “Only in rare or exceptlonal cases may the question of prox1mate cause be dec1ded as a
; matter of law » Id An appellate court “applres the same standard used by the [crrcurt] court” when o

"‘:'revrewmg a summary Judgment order. Epstezn V. Coastal szber Co 393 S C 276 281 711 '

ARGUMENT :

L THE TRIAL COURT ERRED WHEN IT HELD AS A MATTER OF LAW

. THERE WAS. NOT ‘A SCINTILLA OF EVIDENCE THAT ANY OF
' DEFENDANTS’ NEGLIGENT ACTS WERE A PROXIMATE CAUSE OF
: EVAN MYERS’S DROWN]NG '

The trlal court’s order sets forth two grounds for grantlng summary Judgment the ﬁrst of 1 |

» S.whlch is “no evrdence of proxnnate cause.” (Order grantrng Summ J p 6). Factually, this 1s
| ‘ 1ncorrect Whlle the evrdence of record mlght be contested there is certalnly some ev1dence to-
’suppo’rt prox1mate causatlon Instead of rev1ew1ng all the causally 31gnrﬁcant breaches in =
: Respondents ' duties that Appellants set forth the trial court focused solely on questrons regardrng«'

,lf the weather condltrons were the d1rect cause of the decedent ] drowmng The trral court’s

narrowed focus on if “weather condrtrons caused the decedent to drown m1sapprehended the

' causal s1gmf1cance of approachzng bad weather and 1gnored the breaches Appellants d1d set forth o

-a. Alleged breaches in the standard of care a reasonable Jury could have found -

‘were a proxrmate cause of decedents drownlng

“To show the defendant was the proxrmate cause of the 1nJury, the pla1nt1ff must estabhsh' : |
_ ' the defendant was both the cause-ln-fact and the legal cause of the 1nJury ” Cody P.v. Bank ofAm '; S

| :NA 395 S, c 611 620 7205 E2d 473 478 (Ct App 2011)01t1ngMellenv Lane, 377s C.261, ~



278, 659 S.E.2d 236, 245 (Ct. App. 2008). “The cause-in-fact requiremenf is proved by showing
the injury would not have occurred but for the defendant's negligenc‘e.” Id. “The legal cause .

requirement is proved by establishing the plaintiff's injury was foreseeable. Id. “An injury is

- foreseeable if it is .the _netural and probable consequence of the defendant's conduct in light of the
_.attendant eifcumstances.’; Id “Although .foreseeabilit‘y of some injury from an act or omission is a

. prerequisite to establishing proximate.cause, the plaintiff need not prove that the actor should have
v_contempla-ted-the particular event which occurred.” Sims v.-' -del, 357 8.C. 288, 2_98, 592 .S.E.Zd
315, 320 (Ct. App. 2003) “It is axiomatic in this State -that issues of negligence and proximate

- cause.may be resolved by direct or circumstantial eviderce.” Mahaffey v. Ahl, 264 S.C. 241, 247,

214 S.E.2d 119, 122 (1975). “Only in rare or exceptional cases may the-question of proximate
cause be decided as a matter of law.” Ballou v. Sigma Nu General Fraterﬁity, 291 S.C. 140, 147,
352 S.E.2d 488, 493 (Ct. App. 1986). |

- Affidavits of Drs. Francesco Pia and Ralph Johnson noted that Respondents had certain

- duties and obligations arising as landowner of a private club like Pine Island that provided

~ swimming areas to persons with lawful access to their premises. These included duties to have: (1)

weather monitoring equipment, (2) a severe Weether safety plan, (3) an Operations Policies and
Procedures Manual for life guards, (4) to clear the beach and pool in anticipation of an incoming

storm, ‘(5) to warn all swimmers of potentially unsafe water conditions, (6) to have safety posts

‘near the swimming waters that included throwing components, (7) to have water rescue devices

on and around the boating dock, and (8) to have a life guard on duty at the swimming pool and
beach. (Aff. of Drs. Pia and Johnson, Exhibit 2). There is no evidence that Defendants: (1) had
weather monitoring equipment, (2) had a severe weather safety plan, (3), had an Operations

Policies and Procedures Manual for lifeguards, (4),Acleared the beach and pool when the storm




| ; approached (5) warned all sw1mmers of potentrally unsafe Water cond1t10ns (6) had safety posts | l S
‘near the sw1mm1ng waters that 1ncluded throwmg components (7) kept any water rescue dev1ces -
- i‘near the boatmg dock or (8) had a hfeguard on duty at the beach t1me decedent drowned The °

: f 'absence or failure of of the above presents a sc1ntrlla of evrdence that Respondents breached S

the1r d_utres in the abo,ve-mentroned ways. o '.' B *

The cau's_al.‘ significance ,of 'any 'o'f these breaches is a.‘.qluestion for the jury.AThis is not the'

- rare or except1onal case where prox1mate cause may be decrded by the Judge as a matter of law -' .

B :”Ballou V. Szgma Nu General Fraternzty, 29l S C at 147 352 8. E 2d at 493 It would be entlrelyf
. reasonable for a Jury to 1nfer any of the aforementloncd breaches in Respondents duties were a

v prox1mate cause of decedent’s drownmg Spe01ﬁcally, a reasonable Jury could easrly conclude that v, -

Respondents conduct was both a “but for” cause of the decedent’s drowmng and that that it was

: foreseeable to Respondents that 1f they breached the standards in the manner alleged a person

L mrght drown Accordlngly, Appellants submrtted ample ev1dence to satlsfy the scmtrlla of

. .: evrdence standard requlred to survive a mot1on for summary Judgment

b Legal Causatlon

' “The touchstone of prox1mate cause 1n South Carolina is foreseeab111ty ”. Koester V..
'CarolznaRental Ctr Inc 313 S C. 490 493, 443 S E2d 392 394 (1994) A Jury couldreasonably =

- determrne itis foreseeable that if Respondents failed to follow 1ndustry gurdehnes and regulatrons

for water safety, farled to momtor farled to keep lrfeguards on duty, falled to clear the beach when

:the hfeguards weit off duty, and falled to have requlred 11fe savmg devrces near the beach and -
near the dock then someone m1ght drown Sa1d drfferently, itis well ‘within a reasonable Jury s

‘ bprov1nce to determme 1t was foreseeable to Respondents that someone mlght drown 1f they falled o

to follow mdustry standards and gurdellnes in the manner set forth by Appellants experts



These guldehnes rules and regulatrons for landowners operatlng clubs hke Plne Island -
: exrst for the very purpose of keeplng swrmmers safe and to rescue d1stressed swnnmers Thelr-'_ -
.' _' very purpose 1s to keep sw1mmers from drowmng Therefore ‘it 1s 1nconce1vable that Respondents : R
' -would not have foreseen that i ‘1t failed to follow safety rules and regulatlons and fa1led to have .

water safety dev1ces near the water on the swrmmmg beach or on the dock to save someone from o

drowmng, then someone mlght in fact drown The same is true for the1r fallure to momtor farlure E : o

' -_to clear the beach farlure to have in place appropnate pohcles and procedures and & every other -

- 3 breach. vAccordmgly, there is far more than a sc1nt111a of ev1dence from Wthh a Jury could conclude -
»;‘that Respondents breaches in the1r dut1es were a proxrmate cause and that 1t was’ foreseeable that :
o if Respondents falled to have these 1n.place then a swmnner mrght drown |

: Causatlon in Fact

“Causatlon in fact is proved by estabhshmg the 1nJury would not have occurred ‘but for’

the defendant 'S negllgence ” sthop v, S C. Dep’t of Mental Health 331S. C 79 88 502 S E 2d

B : .78 83 (1998) The record also presents far more than ¢ a sc1ntllla of’ ev1dence that “but for”

| /F'Respondents farlure to have in place the above-mentroned pohcles momtormg, and safety dev1ces
: the decedent Would not have drowned. -A reasonable Jury could eas11y reach this conclus1on and
; therefore 1t was error to ‘deterrmne that as-a matter of law Appellants had not’ subrmtted even a
.'-scmtllla of ev1dence to support causation. But for the Respondents fallure to have the approprlate
. equrpment -or have a severe safety weather plan or have an Operatrons Pohcles and Procedures "

N Manual for hfe guards or clear the beach and pool area, or warn swimmers of potentrally unsafe'

R »rwater cond1t10ns or have safety posts near the swrmmmg waters with throwmg components or .

' have water rescue devrces near the boatrng dock or have a hfeguard on duty at the sw1mm1ng pool L

'and beach the decedent would not have drowned




d Appellants need only show Respondents conduct was a cause, not the sole'

‘_ cause, of decedent’s death

It is not necessary for Appellants to prove that every’ alleged breach or that any'number of _
the valleged breaches were the proxnnate causes of decedent’s drowmng Appellants do not have ,- .
‘to prove any spec1ﬁc neghgent act was the sole prox1mate cause or. even that a certam number of
~the alleged breaches formed the prox1mate cause of decedent’s drovvmng Appellants must only o
_ show that a neghgent act one of the alleged breaches in Respondents dut1es was a proxzmatev

- 'l::_”cause of decedent’s drowmng See Skzpper v. Hartley, 242s. c 21, 224, 130 s E. 2d 486 488 : )
.*‘( 1963) (“Neghgence need not be the sole cause of 1nJury in order to nnpose 11ab111ty, but need only o

: be a prox1mate concurrmg cause,’ -' ) To be found llable for neghgence a defendant’s conduct -

'need only be “at least one . of the dlrect concurnng causes of the 1nJury » sze V. Hztachz Constr
' Mach Co 363 S. C 209 216 17 609 S. E 2d 565 569 (Ct App 2005)

The ev1dence of record estabhshes numerous breaches in Respondents dut1es Respondents

: have falled to present any ev1dence that there were water rescue deV1ces near the dock that there :
were safety posts near sw1mm1ng waters that 1ncluded throwmg components that a l1feguard was_
momtormg the beach at- the time of drownmg, that the Respondents had appropnate l1feguard -

pohcles and procedures in place that the beach and pool area were, cleared When a stonn )

o approached that swnnmers at the beach were warned’ that a storm was approaching' and that the

-_llfeguards were go1ng off duty, or any ev1dence negatmg any of the other alleged breaches A :

reasonable Jury could conclude that any one or more of th1s multltude of breaches Was a prox1mate -

cause of decedent’s drowmng Because Appellants presented far more than a scmtllla of ev1dence
that any one of these breaches was a prox1mate cause of decedent’s drowmng, summary Judgment

should not have been granted based upon the absence of causat1on See Mellen V. Lane 377 S. C.
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B 261 280 659 S E: 2d 236 246 (Ct. App 2008) (“L1ab111ty can be 1mposed on a defendant if hlS

V ~actions, not necessarlly the sole cause, are the prox1mate concurnng cause of the m_]ury’ )

e Decedent’s drownmg was caused by Respondents breaches, not the weather

Desplte Respondents best. efforts to mlscharacterlze Appellants cla.1ms Appellants e
Jtheory of 11ab111ty is not merely, or solely, that the.weather caused decedent to drown or’ that a- , o .
.. storm was present ‘and overhead atv the exact moment decede_nt drowne‘d. 'Th1s is Respon'dents’::, -

- éttempt toframe App'ellants’ theor_y of the case ina manner Respondents believe. is easiest to

. refite. Respondents ignore the breaches that Wer'e asserted 'that are entirely unrelated to weather

v ',condltlons such as the Respondents fallure to have safety posts near the swunmmg beach w1th

- _throwmg components or the1r fallure to have ‘water rescue. devrces near - the boatmg dock _ |
= Addltlonally, Respondents 1 gnore the relevancy of the approachzng storm The approachmg storm |

.. '-was the 1mpetus to the hfeguards go1ng off duty Because Respondents falled to have in place-

: 'appropnate p011c1es and procedures or hfeguard manuals the 11feguards went off. duty w1thout

: warmng persons at’ the beach of an approachmg storm falled to clear the beach and farled to ’

, '1nform anyone at the beach that the sw1mmmg areas had been closed and the 11feguards were . .

e 1eav1ng the1r posts.

The order grantmg summary Judgment acknowledges that 1ssues about the weather were
not pleaded Th1s is because it ‘'was not weather that caused decedent to drown Respondents :
‘ ‘neghgent fallure to have in place pohc1es and procedures for 1ncom1ng bad weather coupled with -

‘.the other noted breaches caused decedent to drown The Complamt alleges that the followmg _

breaches in the apphcable standards of care Were a proxnnate case of decedent’s drowmng

28; o Defendants dev1ated from the establlshed and/or apphcable standards of
.~ care and were neghgent by: . .

L a Fa111ng to 1nstruct Evan and Mandy to stop sw1mm1ng and clear the sw1mmmg
beach S : : : _ : ; L
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L 'A-'accountable for the weather :

b. Failing to instruct Evan and Mandy not to jump off the dock and into the water"'

C. Fa1l1ng to warn Mandy and Evan of the dangerous cond1t1on of the freshwater in .
. the face of an oncommg storm : -

d Falhng to warn Mandy and Evan of the dangerous cond1t1on of the ﬁeshwater
.lsurroundmg the dock area; - : : :

e. Failing to equ1p the sw1mm1ng beach ‘with proper safety equlpment l1feguards =
and warning signs sufﬁ01ent to ensure the safety and well-bemg of known', o
swimmers; SRR : : L

f Falhng to prevent Evan from drownmg at the P1ne Island Club at Lake Murray, ) .'

g Fa111ng fo have and nnplement proper pol101es and procedures to ensure the safety
_and well-bemg of known sw1mmers : L -

~h Fa111ng train 1ts employees .agents and/or representatlves how to manage'_' =
: _rdangerous and hazardous situations, 11ke an 1ncom1ng storm and .

i. Other- neghgent conduct and/or omissions WhJCh may be 1dent1ﬁed through
dlscovery ' : :

29. Asa d1rect and prox1mate result of the above—referenced neghgence of the
Defendants, the heirs and famlly of Evan Morns Myers have suffered the. followmg >
-1nJur1es and damages . .

(2Ild Amended Compl. p- 6-7). .

As ev1denced by the Complamt numerousbreaches occurred 1rrespect1ve of whether the storm ‘

: was overhead at the moment the decedent drowned Ne1ther the Complalnt nor Appellants -expert :

- afﬁdav1t test1mony is dependent upon "a storm bemg overhead and causmg the decedent to drown -‘ j__
The trlal court stated that a Jury 1s not allowed to‘ determme that the weather condltlons -

caused or contnbuted to the “traglc drownmg of th1s young man.” (Order grantmg Summ J - 7) A_ :

,Agam however th1s rmsses the crux of Appellant ] argument It 1s not that the weather d1rectly i

' .‘caused decedent to drown It is the reactlon to the incoming bad weather the failure to plan for .'

o '1ncommg bad weather, and the farlure to have in place pol1c1es and procedures comphant with : : _ ‘

o ‘-_'1 Such an argument would create 1ts own problems for Appellants as' it would be dlfﬁcult to hold Respondents_ o




mdustry gurdehnes that is causally 51gmﬁcant Even 1f a _]ury -‘would not be perm1tted to deterrmne |

| "_'the weather 1tself caused decedent’s drowmng, a reasonable Jury could easﬂy determme that _.

-' "decedent s breaches related to planmng for 1nclement Weather were a prox1mate cause

Appellants theory of the case 1s 51mple A storm approached Respondents had 1o severe’

V .weather safety plan or operatlons pohcles and procedures manual for life guards When the storm .

A approached the l1feguards _]U.St went off duty and left the1r posts They d1d not clear the beach area, B "

- .‘-wam persons at the beach that a storm was approachmg and that the hfeguards were leavmg the1r

N ) posts and d1d not close the beach area. They ]U.St leﬁ ThlS v1olated mdustry standards and was a_“ .
- breach Evan and Mandy contlnued to swim. There should have been : rescue dev1ces on the dock ; _'
and at the beach but there were none. Thrs v1olated 1ndustry standards and was a breach. Decedent
..became dlstressed whlle swrmmmg Because the l1feguards did not wam the swnnmers of the 7 '_

- 1mpendmg storm or clear the beach the swrmmers remamed 1n the water and contlnued to swim.

: Because there were no hfe guards on du_ty',’there we_re no lifeguards nearby to hear Mandy’s cries
for help. Because there were no throwmg components on the beach or water rescue dev1ces near

.V the dock there 'Wwas no way for the caretaker Evan McPhearson or Mandy Bellamy to. help the_ o

_ ’decedent as he struggled in the water Because , ere ‘was no way to help Evan he drowned But
- for these fa11ures Evan would be ahve today It is ent1rely foreseeable to a prlvate club l1ke Pme :
= Island that if it fails to meet 1ts dut1es in the ways descnbed then someone m1ght drown and die.

Had there been no approachmg storm then the hfeguards may not ‘have gone off duty and i

left Evan to drown Had there been no approachmg storm Respondents negh gent fallure to have

2The order also'stated: there is no ev1dence that hghtemng caised the drownmg Appellants never asserted hghtenmg '

~_caused or contributed to the drowning. The order stated that there is no evidence weather conditions hindered EMS or '

anyone else from a rescue attempt. ‘Appellants never asserted the storm hindered a realistic rescue attempt. The failure
to have lifeguards nearby, water rescue devices on the dock, and safety posts near the beach with throwing components
is what hindered a realistic rescue attempt. The failure of each of these was a breach in Respondents duties and €ach

. 'was a proximate cause in decedent’ s drowning. There are innumerable things, such as lightening, that d1d not cause .-
o Evan to drown However what d1d cause decedent to drown is Respondents neghgence :




1ndustry standard pohcles requlnng the lrfeguards to clear the area before 1eav1ng their posts mlght_ S

not have mattered However a storm d1d approach Respondents farlure d1d become relevant and

| Evan d1ed asa result Respondents may drspute the exact moment the storm was upon Plne Island SR

but it cannot drspute that a storm approached and or that the hfeguards leﬂ w1thout wamrng

f Expert tesnmony supports causatlon

The above stated is- ample ev1dence from wh1ch a reasonable Jury could determme S

"'Respondents conduct was a proxrmate cause. of decedent s death All thlS was before the trial -

- :court at the hearrng, desprte Respondents not challengrng causatron unt11 11tera11y hours before the»- o

4_; .hearmg The eleventh-hour notice of anew grounds for summary Judgment precluded Appellants e

from subm1tt1ng expert affrdav1ts supportlng causation, both because 1t would have been 1nfeas1ble o

. | to get a completed affrdavrt from the experts on such short notrce and because admlssron of the -

’ afﬁdav1t would have been procedurally barred by Rule 56(c) SCRCP Whrle not cntrcal to the»

- determrnatron of whether a scmtllla of ev1dence had been presented to support causatlon

Appellants nevertheless submrtted afﬁdavrts supportlng causatlon w1th the motion to alter or» :

| amend the court S order grantmg summary Judgment . : _ |

By way of supplemental afﬁdav1t Drs. Ralph L. Johnson Ph. D and Francesco A P1a S

3 PhD explarned that decedent S death was a drrect and proxrmate result of Respondents breaches
' '1n therr dut1es Both Drs J ohnson and P1a stated . | |

a. ..Had the beach been tnnely:cleared when the swirnming pool AWas cleared, 't_h_e decedent L

.would not have drowned | | |

b, Had the decedent been warned of the unsafe weather condltlons the decedent would' -

'not have drowned

c.. Had there been approprrate water safety dev1ces on the Safety Posts for use durlng the R 3

i water rescue attempt the decedent would not have drowned



- d. 'Had there been appropnate. water safety dev1ces on the boatmg dock for use durmg the |

water rescue attempt the decedent would not have drowned

e.; Had a hfe guard been on- duty superv1s1ng the beach area the decedent would not have |

= drowned

f -Because all the above;mentioned are iridustry standards and 'well-‘known‘fto."exist to o

' protect recreat1onal sw1mmers ﬁ'om drowmng, decedents death was a foreseeable result ‘ :

‘ of Defendants breaches - | | | |

g; I W Seay, Island Caretaker observed the decedent and Ms Bellamy walk from the-z

o 'beach area to the boat dock and failed to prevent them from entenng the water Had he
prevented thern from enterrng the water the decedent would not have drowned |

(Supp Affs of Drs J ohnson and P1a Ex 3) |

Except in the rarest of crrcumstances the questron of proxunate causatron should be

S.E.2d 488 493 (Ct.. App 1986) Th1s is not one of those rare crrcumstances The ev1dence of

'record clearly estabhshes far more than the mere- sc1nt111a of evrdence requlred to survive summary- _
| . Judgment Therefore Appellants respectfully subm1t that the trral court comm1tted revers1ble error

' _' .when it determrned asa matter of law that there was no ev1dence to support proxunate causation.

, F or thls reason, Appellants request the tnal court 'S dec1s1on be reversed and the case remanded

: II. o GIVEN THAT THE TRIAL COURT ELECTED TO CONSIDER C
"~~~ RESPONDENTS’ CAUSATION ARGUMENT DESPITE THE FACT IT WAS -

~ NOT RAISED UNTIL HOURS BEFORE THE HEARIN G, THE TRIAL COURT

- ERRED IN REFUSING TO CONSIDER AFFIDAVITS SUPPORTIN G
.CAUSATION SUBMITTED WITH THE MOTION TO ALTER OR AMEND

As stated the ev1dence on causatlon before the ‘trial court at the hearmg was more than '

sufﬁcrent to satlsfy the sc1nt111a of ev1dence requlrement at the summary Judgment stage However o

‘determmed by the fact—ﬁnder Ballou v. Szgma Nu- General Fratermty, 291 S. C 140 147 352 o




because Respondents did not even challenge causation until literally hours before the hearing,

Appellants requested the.trial court consider only those arguments submitted in Respondents’

.. initial motion for sﬁmmary judgment and to which Appellants’ had meaningful opportunity to

Tespond in’ wﬁting and to respond to with expert affidavits. Ultimately, the trial court elected to

consider Respondents proximate cause arguments and granted summary judgment on that basis.
Appellants submitted expert affidavits in support of causation with the motion to alter-or amend
the motion for summary judgment. The trial court refused to consider the affidavits in its review
of the motion to alter‘ or amend. Given that the trial court ultimately elected to consider
Respondents™ causation arguments, and that Appellants were" denied. opportunity to submit

supporting affidavits prior to the hearing, it was error for the trial court to refuse to consider the

- affidavits that accompanied the motion to alter or amend.

Respondeﬁts filed their motion for summary judgment én November 3‘,.2014.- Nowhere in
the motion did Respondents contend Appellants failed to -establish causation. Appellénts
responded to every asserted basis for summary judgment. Appellants submitted opposing expert
affidavits within the required time period set forth in Rule 56(c), SCRCP. AT 3:39 PM, the day
before the hearing, Respondents’ sent an email 'té Appellants’ counsel with a memo supporting
summary judgment att_aéhed. Counsel was driving from his office to Lexington for the hearing
scheduled the next morning when the email went to his inbox. In the memo, Respondents were
attempting, for the first time, to argue that Appellants had not established causation.

Because Respondents waited until eighteen hours before the hearing to challenge

| causation, Appellants were effectively precluded from presenting any affidavits from their experts

to show that Respondents’ breaches were a proximate cause of decedent’s drowning. First, it would

have been impossible for Appellants to have contacted the experts, have them review the new
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arguments, and then submit an affidavit expressing their opinions at such a late hour. Second, the
affidavits weuld have been inadmissible unaer Rule 56(c), SCRCP. The rules mé_.ndate that the
responding party must submit any opposing affidavits not later than two deys before the hearing.
Indeed, Respondents made this very argument to the trial court ai the -hearing in anratt.empt tokeep
- the Court from reviewing the documents Appellants’ counsel scrambled to corhpile. In the greatest
~ show of gamesmanship, Respondents tried to use Rule 56 fo prevent the trial court from '
considering e\rerr this evidence. Resporidents argued: |

With regard to some of the docurrlents that have been provided to you today,

obviously, we object to the document . . . . Rule 56 [and] the case law that has been

enunciated by our courts, clearly articulate the proper mechanism for attaching

documents for consideration . . . by this Court for purposes of Rule 56 analySis.

. And dumping a bunch of documents in at the summary Judgment hearmg
’ doesn t count. Typically, this is done by affidavit. _

(Hr. Tr. 35:14-21, 37:11-13).

This confirms Respondents were fully aware of Whet effect it would have on Appellants’
ability to respond to their new arguments if they waited until immediately before the hearing to
raise them. Then, as if to highlight the injustice imposed by their actions, Respondents stated, “The 7
other thing, too, we reiterate that these affidavits of these experts talk about duty, but they don’t -
telk about preximate cause, and fhey have to provide that kind of testimony and neither one of
them do.” (Hr. Tr. 43:2-6).2

Appellants requested the trial court consider only those arguments Respondents raised in
their motion for summélry judgmerit and to which Appellants had a fair opportunity te respond. At
the hearing, Appellants stated:

[Defendant’s Noverllber 3, 2015] motion for summary judgment ... . lays out the

arguments and puts the plaintiff on notice of what the defendants are going to argue
"in terms of their motion for summary judgment. And in that document, you will see

3 Respondents never sought to take the deposition of either of Appellants’ experts. »
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[lists arguments made]. And so last night at about 5:00 P.M., I received this
memorandum of law that now makes a number of other arguments that were not
contained in the motion. For that reason, I think, at this time, it would only be
appropriate to consider the arguments that were identified in the original motion
Jfor summary judgment.

(Ex. 1, Hr. Tr. 19:5-24).

The trial court elected to consider Respondents’ argument on causation and granted
summary judgment on this basis. In the order denying the motion to alter or amend, the trial court
stated it was unaware of any rulings that prevented the record from being supplemented.

Respectively, this misses the argument App'ellants were trying to make. First, the trial court should

‘not have considered the hewly raised, eleventh-hour arguments at all. Appellants requested as

much at the hearing. There would be no reason to supplement a record to support an argument that

should not have been considered. Only once the court entered its order was it known that the court

decided to consider the arguments on causation. Second, it is not a court ruling, but the South -

Carolina Rules of Civil Procedure that prevented an effort to supplement the record with affidavits

after the hearing. Rule 56(c) is non-equivocal. It states that opposing affidavits are to be served '

“n§t later than two days before the hearing.” Thus, Appellants should not have been expected or
required to submit evi_derice in a manner that would have patently violated the rules of civil
procedure and anticipated that it would h>ave been considered by the court. This' is why Appellants
argued to the court that it not consider Respondents’ eleventh-hour arguments.

In fairness to Aﬁpcllants, considering the way Responden.ts raised the issue of causation,
the trial Court should have considered the expert affidavits with the motion to alter or amend the
order granting summary judgment. When the reason evidence was not presented before the hearing
is due to Respondents tactic of waiting unﬁl hours before the hearing ‘;o raise new arguments, the

trial court should have considered what affidavits would have been submitted had Respondents

tactic not precluded their submission.
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Substantial ’justice requires consideration of all the arguments that would have been

- available to the trial court had Respondents provided Appellants with appropriate notice and

-, opportunity to respond through affidavit testimony to their arguments for summary j.udgment.,See'.A

e:g. .Drury Dev. Corp. v. Found. Ins. Co., 380 S.C. 97, 102, 668 S.E.2d 798, 801 (2008) “South

- . Carolina courts have long observed that equity looks beneath rigid rules of law to seek substantial
- justice.” For this reason, it was error for the trial court to refuse to consider the expert affidavits

- submiitted with-the motion to alter or amend, given that fhe trial court.elected to consider

Respondents causation argument at all.

1. - THE TRIAL COURT ERRED WHEN IT HELD RESPONDENTS OWED NO
COLORABLE DUTY OF CARE TO THE DECEDENT. ‘

.+ 'The trial court determined Respondents owed no duty of care to the Decedent. In reaching

(its holding, the trial court’s ruling misapprehends the law concerning duties owed to an invitee and

assumption of the risk.

a. Decedent was an invitee.

“The trial court correctly held Evan Myers was.an invitee. Evan was granted access to Pine

. Island because he was the guest of a paying__member of the club. Mandy’s father worked for
_ Respondents and her family paid to be members of Pine Island Club. To even be granted access to

. the premises, Mandy had to present identification proving membership to a guard at.a guardhouse.

Accordingly, the trial court correctly held that Evan was an invitee.

'b. South Carolina Recreational Use Statute does not apply.

The trial court correctly held that the South Carolina Recreational Use Statute found at S.C.
Code Ann. §§.27-3-10 to 70 did not apply.to this case. Accordingly, the trial court correctly held

that the protections afforded under the statute do not apply in this case.
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In reaching its decision, the trial court noted that Evan’s presence at the club and access
to the lake required he be a guest of a payirig member. The trial court noted further that this‘is a
private club and not.open to the general public. The trial court distinguished this.case from Cole

v. SCE&G, 362 S.C. 445, 608 S.E.2d 859 (2005). In Cole the Court held the SCE&G was afforded

~ the protections of the recreational use statute because a parking fee was not a “charge” as defined -

by S.C: Code Ann. § 27-3-60(b). Cole v. S.C. Elec.. & Gas, Inc., 3_'62 S.C. 445,451, 608 S.E.2d

- 859, 862 (2005). Moreover, not everyone had to pay the parking fee to access the premises, such -

as bicyclists-or pedestrians. Id. In this case, access to the property required membership to the

" . private club and. payment of dues. Therefore, the tiial court correctly held the South _Carolina

Recreat1onal Use statute did not apply to the facts of th13 case.

¢. Colev. S.C. Elec. & Gas, Inc is factually sumlar to thls case.

Because of its factual s1m11ar1t1es Cole V. SCE&G is 1nstruct1ve The analys1s in Cole
confirms that Respondents owed Evan a duty. The precedent set forth_ln Cole also establishes that
the jury is to weigh any purported assurnption of risk by Eyan aéainst Respondents and that it
should not have been decided as a matter of law by the trial court. |

Cole v. SCE&G, involved some of the same part1es that are in th1s case. Cole also involved

a wrongful death action brought on behalf of a decedent who drowned in Lake Murray and had

gained access to. the lake from SCE&G property. Plaintiffs in Cole alleged SCE&G breached its
duty by failing" to have lifeguards on duty, failing to have safety equipment that could have heen
used by any bystanders to save a distressed swimmer and faillng to have proper vyarnings Id. at

448, 608 S E.2d at 861 (2005) The case 1nvolves 51m11ar allegat1ons against the same defendant

The fourteen—year-old decedent in Cole went sw1mm1ng in Lake Murray Id at 449 608

S.E.2d at 861. The decedent in Cole was known to be a good swimmer. He and his friend were

instructed by their parents not to go swimming in the lake without first telling an adult. Despite
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this instruction, they went into the lake without telling an adult. Id. The boys swam out fo the safety

line but did not know the water at the safety line was over their heads. Id. The decedent began to

- struggle. Id. Bystanders attempted rescue but were unable to help. Id. Eventually, the decedent’s

'bocAly was found at the ‘bdt‘tom of the lake in seven to eight feet of _watér. 1d.

At trial the plaintiff’s expert testified that if théré had been a lifeguard on duty, or if there
had béen safety equipment available for the bystanders to use, decedent would havelived. Id. The
expérts also ’éestiﬁed that the warning sighs were inadequate to warn of the'dangeré present and
that the defendant failed to develop an effective risk management plan despite two prior drownings
at the very same site. Id.

The jury returned a verdict for SC&G. The Court of Appeals afﬁrmed.af)plication of the
immunity statute. However, it reversed and remanded> for a new trial on the claim of gross
negligence because the trial judge failed to charge it was SCE&G’s burden to prove its afﬁnnative
defense of assumption Qf thel risk. The Supreme 'CQurt affirmed that the South Carolina
' Recreaﬁon’al Use Statute applied in Cole. Because this statute'applie(i, the defendant_ in Cole was
entitled to immunity from liability for simple negligence and could be held liable for gross
negligence only. The Supreme Court éfﬁrmed that the burden of proof charge for affirmative
defense was inadequate and revérsed and remanded. Id. |

d. Cole requires a finding that Respondents owed Decedent a duty.

Cole closes the door on any argument that Respondents in this case owed no duty to the -

decedent under primary implied assumption of the risk. The Supreme Court in Cole was asked to
review the sufficiency of the trial court’s charge on assumption of the risk as an affirmative
* defense. Assﬁmption of the risk as a complete bar to recovery was abolished for causes of action

accruing after November 9, 1998. Id at FN 4, citing Davenport v. Cotton Hope Plantation

Horizontal Prop. Regime, 331 8.C. 71, 508 S.E.2d 565 (1998). However, the claim in Cole arose
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before that date. Id. Nevértheless, Cole still had to determine the applicabilitonf i“priniary implied
assumption of the risk and “secondary impli-ed aséumption of the risk.” anary implied
assumption of the risk asks whether a duty existed ip the first placg, and it is not an affirmative
defensé. Therefore, questions regarding jury charges for affirmative défenses would be immaterial
to whether the law of primary implied assumptioﬁ of the risk had been correctly applied.v

The Court in Cole noted that pﬁmary implied assﬁmption of the risk “is nét a true
affirmative defense but is another .way of stating there is no duty to the plaintiff.” 1d. at 453, .608
S.E.Zd at 863. The Court held, “We disagfee that SCE&G dwed no duty here.” Id. Thé Court
explained, “A landowner -has a duty to warn a licensee of concealed dangerous cbnditions or
activities known to the landowner.” Finally, the Court held, “Deépit_e immunity under the RUS,
SCE&G may still be liable for gross negligence . . .” and “[w]hether SCE&G met this standard of
care in warﬁing only that there was no lifeguard is a qﬁestion ;)f .fact for thé jury..” .

In stating it disagreed that SCE&G owed no duty to the decedent, or more plainly, that
SCE&G did owe the decedent a duty, the Court determined that primary implied éssumption of
the risk did not apply. Had it applied, there would have been no duty to the decedent. The Cburt
reached this decision even though the decedent in Cole was only a licensee and not an invitee.
| The féctual similarities of this case to Cole require a aetemination that Respondents owed
Evan a duty. Despite being only a licensee, Cole held SCE&G owed the decedent certain duties,
namely, the 'duty to warn Qf concealed dangerous conditions or activities known to -the landowner.

' Based upon this duty, the Court held, “whether SCE&G met this standard of care in Awarning only.
that there was no lifeguard is a question of fact for the jury.” Id. at 454, 608 S.E.2d at 864. In this
case, the duties Respondents owed Evan were even greater than those SCE&G owed the decedent

in Cole because Evan was an invitee.
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Both th1s c‘ase and Colelnvolved ﬁ'eshwater drownmg of. a young man who gamed access .
to Lake Murray through SCE&G owned property, who drowned because of the defendants fa11ure .
: to prov1de hfeguards llfe savrng equlpment and proper warmngs G1ven the factual s1m11ar1ty of |
N ."k'thrs case to Cole the fact that Cole. found dutles were owed to the hcensee decedent and the fact '
L’that tlus case 1nvolves greater dutres owed to an invitee, Respondents under the hold1ng of Cole_ :

"necessanly owed Evan certaln dut1es as in 1nv1tee upon Respondents property Accordmgly, the -

o » l. trral court overlooked that Cole requlred a ﬁndmg that Respondents owed decedent a duty and L

- prrmary 1mpl1ed assumptlon of the rrsk d1d not apply

e : Even if Evan had been a ltcensee, Respo’nd'ents would have'owed hima dut.y‘

Notably, the Supreme Court in- Cole v1ew1ng the decedent as a l1censee and determmmg

' that the recreatlonal use statute apphed stzll held that SCE&G owed the decedent a duty Id at

| 453 608 S. E 2d at 863 The factual presentatron of th1s case more strongly favors a ﬁndrng that “

| Respondents owed Evan a duty than was seen between decedent and defendant in Cole Unlike

:Cole ‘the decedent in th1s case was an 1nv1tee “A hcensee isa person whose presence is tolerated -

-a person not necessarrly 1nv1ted on the‘ prermses 'but one who is prrvrleged to enter or remain on
“the | premises only by the property owner 's express or 1mp11ed consent ”? Smgleton V. Sherer 377. :

i -S C 185 198 659 S E. 2d 196 203 (Ct App. 2008) In contrast “[An 1nv1tee isa person] who -
: enters onto the property of another by express or 1mphed 1nv1tat10n hlS entry is connected w1th_ .
i the owner 's bus1ness or w1th an act1v1ty the owner conducts or permlts to be conducted on hrs land '_
'jand there isa mutuahty of beneﬁt or a beneﬁt to the owner ”? Smgleton V. Sherer 377 S C. 185, _' :

'l ':7.199 659 S.E. 2d 196 203 (Ct App 2008) (01tat10ns omltted)

: Dutres owed to a 11censee-are less than those owed to an 1nvitee “A landowner owes a

A .-hcensee a duty to use reasonable care to d1scover the hcensee to conduct act1v1t1es on the land so

E ‘as not to ha;rrn the l1censee and to wam the hcensee of any concealed dangerous cond1t1ons or- A '




' -'act1V1t1es " Smgleton V. Sherer 377 S C 185 201 659 S E 2d 196 204 (Ct App 2008) quotzng -
. Landry V. Hllton Head Plantatlon Prop Owners Ass n, 317 S. C 200 203 452 S E 2d 619 621

: ,(Ct App 1994) "[S]mce a hcensee is there for his own beneﬁt he can be sa1d to accept the'-: o

= premlses as they are and demand no greater safety than h15 host prov1des hlmself "1d.:

In contrast to a 11censee the landowner ‘owes an 1nv1tee a greater duty [T]he owner of s

‘_ property owes an 1nv1tee or busmess v1s1tor the duty of exerc1srng reasonable or ordlnary care for

h1s safety and is hable for 1nJur1es resultmg from the breach of such duty ” Id at 202 659 S E.2d

: at' 205. [U]nhke a hcensee an invitee enters the prem1ses Wlth the 1mp11ed assurance of e

i R preparat1on and reasonable care for h1s protectlon and safety whlle he is there »Id.

' Dut1es owed bya landowner to a,l1VCensee .ar_e less than _those owed _to”an my1tee.- Evan was - .
an invltee.. Eecause the decedent 1n Cole was a licensee the duties‘v SCE&G owed to the decedent |

1n.Cole necessanly were less than those owed to the decedent in thlS case. However the Court 1n

S ‘_Cole still held SCE&G owed the decedent a duty, desplte berng a hcensee Therefore, because of '

. the factual s1m11ar1ty between these cases and the fact that decedent in thlS case was an 1nv1tee to . )

Whom a greater duty is owed Respondents in this case clearly owed Evan a duty of care

f The tr1al court mlsapplled the law of prlmary 1mphed assumptmn of the l’lSk .

 The tnal court stated “the decedent s assumpt1on of" the risk was pnmary because he
knowmgly assumed the 1nherent rrsks ”? (Order p- 12) It then stated pnmary 1mp11ed assumptlon :
' of the rrsk “deals more w1th s1tuat1ons where there is an absence of neghgence on the part of o

| defendants (Order p 13) The court held 1t was requrred to grant summary Judgment when | g :

: the nsk is classrﬁed as pnmary 1mp11ed

Respectfully, the tr1a1 court m1sapp11ed the law Flrst as already explamed Cole makes:: e
- clear that thlS factual scenano does not 1nvoke pnmary 1mp11ed assumpt1on of the rrsk anary o

1mp11ed assumpt1on of nsk focuses on “whether the defendant s legal duty encompasses the rrsk | i:



‘ , 'encountered by the plamtiff ”? Davenport V. Cotton Hope Plantatzon Horzzom‘al Prop Regzme 333 .
S.C. 71 81 508 S.E. 2d 565 570 (1998) Cole confirmed the legal duty owed by defendants hkej |
, Respondents 1in thlS case does encompass the types of r1sks Evan encountered "
anary 1mp11ed assumptlon of the nsk focuses on defendant’s general duty of care Id.
- Davenport stated
’fj-In its pnmary sense, 1mp11ed assumptlon of risk focuses not on- the plamtiff‘s
conduct i in ‘assuming the- risk, but on the defendant's general duty of care. . . .
“-Clearly, primary 1mp11ed assumption of risk ‘is but another way -of stating the
. ~conclusion that a plaintiff has failed to establish a pnma fac1e case [of negligence]
" by fa111ng to establlsh that a duty ex1sts ’ .
| Id (quotmg Perez V. McConkey, 872 S. W 2d 897 (Tenn 1994)
+ Thus, primary 1mplied assumption_ of the risk assesses the defendants ;general duty of “care. L
: .Respondents as a private club holding i-tself out as a proyider of certain amenjties to its 'members o
~had certain respon51b111t1es and duties to 1ts paylng members The duties Respondents as owner'.
C o of a pr1vate club prov1d1ng these amenities to its members owed to its members were clearly set '

forth in the expert afﬁdav1ts submltted by Appellants A landowner is stlll hable to 1nv1tees for

harm caused by conditions known and obv1ous to the 1nv1tee where the landowner shouldi

‘ *anticlpate the harm despite such knowledge or. obv10usness Smgleton V. Sherer 377 S.C. 185, - - .

_'202 659 S.E. 2d 196, 205 (Ct App 2008) Questlons regardlng to what extent Evan assumed

| certam rlsks relate to questions of secondary 1mpl1ed assumption of the risk

g. The rlsks dlscussed in the trlal court’s order concern secondary implied o o

assumptron of rlsk whlch should not have been decided as a ‘matter of law. -

The tr1a1 court set forth extenswe facts and analysrs regarding what Respondents did and
: 'd1dn t do in comparison to what the decedent did and was aware of In essence the trial court was
: detemnmng whether decedent ] n_egllgence or assumptl_on of the risk was greater‘ than any _

) purported negligence by Respondents;- This is the ‘analySis one would expect when ansWeri-ng'the_‘ V




question of whether decedent’s implied assumption of the risk outweighed Respondents’
' negii gence as a métter of law. Under the séintilla of evid_encé reqﬁirement it hasnot, and summary
judgment should not hévg been granted.
o The trial court stated in its order that there were no lifesaving de‘\'/ices at the boat dock, that
 thedock had éignage with restrictions and warnings, there was no ladder on the dock; that Plaintiffs
submitted affidavits from experts notipg whatl obligations lari_downers who provide'swi'mming'
'.-.areas. and purpoftprovide lifeguard -éﬁpewisi-oh'ha'\/é -fo, ité gueéts,.ané ':fhat by-laws allowed
-A swimming only.in designated areas. Thé ;tﬁal é&urt- 'stated the decedent l;néw he Qés going into a
; | lake without lifeguards or safety equipment, he understood and appreciated that the éondit’ion of
swimming in the area was dangerous, understood fhe risks of drowning, and volﬁntan'ly e);posed. '
himself to that danger. (Order p. 12). r‘ll’he ﬁal court even outlined the decedent’s age, education,
and ambitions. It theﬁ determined Respondents were not.‘negligent‘because “dangers of swimming
..in the lake are open and obvious™ and there was no evidence “Defendants’ negligence caused or
contributed to any dangerous conditions for which Defendants are resi;onsible.” (Order p.9).

“[A] plaintiff is not barred from recovery by the doctrine of assumption of risk unless the
degree of fault arising therefrom is greater thﬁ}l fhe ﬁegligence of the defendant.” Davenport v. -
Cotton Hope Plantation Horizontal Prop. Regime, 333 S.C. 71; 87,508 S.E.2d 565, 573-74 (1998).

" The trial court made this determination as a matter of law. In so doing, the trial court overlooked

- the facts of record which established a scintilla of evidence that any purported fault attributable to
Evan by assumption of the risks does not outweigh Respor;dénts; ﬁegligence. |

Respondents’ duties and breaches thereof have been set forth in expert affidavits and

exhaustively discussed in this brief.* The alleged breaches have not been refuted. Therefore, the

4 The trial court’s order discusses many ways the Respondents did not breach any duties, including reference to the
absence of evidence that the decedent became entangled in moorings or cables. (Order p. 14). Pointing out the ways
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'.: Court’s ﬁndmgthat “there is no bev1dence that the Defendants neghgence caused or contrrbuted B

V .'to any dangerous cond1t10ns” is s1mply 1naccurate (Order p. 9) Even the trral court’s crtatlon to. -

' ;Cole hlghllghts certain “duties were in fact owed It noted that Cole mvolved fa1lure to have' "

- lrfeguards on duty at the lakefront and fallure to have safety equlpment nearby (Order p 10 11)
' .The Court concluded that Cole establ1shed “1t 1s not gross neghgence --to fail to ‘provrde .

: recreatlonal safety features such as hfe guards and hfesavmg equlpment because such a duty S

, ‘expressly exceeds the sl1ght care standard ”? (Order p 11). Because the Recreat10na1 Use Statute o .‘ :

| 'Lapphed in Cole the defendant could not be held 11able for ordlnary neghgence only the absence _

y of sllght care. Cole never stated fa111ng to have the aforementloned would not constrtute ordlnary L
neghgence In fact the oppos1te may be 1nferred from the court’s ana1y51s espe01ally w1th respect _
‘toa pnvate club that holds 1tself out to 1ts members as prov1d1ng safe places to switn. with l1feguard '

' ,.serwces Add1t1ona11y, the tr1al court s order 1gnores the fact that the court in’ Cole found a quest1on 7
': of fact was created by allegrng the defendant breached the standard of care by warmng only that -
there was no 11feguard even though the decedent was a hcensee and even though the pla1nt1ff had
,.to prove gross neghgence Thrs case s1n11larly mvolves allegat1ons of fallure to warn Therefore 1t
,'_1s factually incorrect to state there i isno ev1dence Respondents neghgence caused or contrrbutedr : :

| _ ' to the drowmng death of Evan Myers

The tr1al court’s d1scuss1on of those nsks purportedly known to Evan and which he : _

accepted at best estabhshes that there isa factual questlon to be resolved by a Jury For 1nstance
- the Order clalms “1t is common knowledge that boat docks requlre sufﬁc1ent ‘water depth to allow -

'boats to approach w1thout groundmg ” (Order p 12) Flrst a Jury could determlne th1s is not |

_ in which Respondents d1d not breach a duty, however does not 1mmun1ze Respondents from habrhty w1th respect to

the ways in wlnch they did breach thelr dut1es
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common knowledge. Second, a Jury‘could determme that Respondents’ breaches in their duties
outwelghed any purported knowledge Evan might have had regarding the depth of waters around
boat docks. Therefore, pointing out what Evan might have known or what risks he might have
accepted is not sufﬁc1ent to prove, as a matter of law that his purported acceptance of these nsks
outweighed Respondents neghgence The same is true with respect to the Order’s statement that
“the decedent knew about the realities forrmng the dangerous condition.” Again, to the extent the
Respondent did know, this should have heen compared against Respondents’ negligence, and such
a determination was for the jury.

More importantly, what evidence is there to show Evan was even aware of the dangerous

| condition created by Respondents’ negligence? The Order claims Evan knew he was going into

“the lake without lifeguards- or safety equipment. There is no evidence Evan knew there was no |

safety equipment available or that he knew that the nearby lifeguards had gone off duty. Construing
all inferences in favor of the plaintif¥, the iifeguard went off duty after Evan entered the water, and
neither Evan nor Mandy realized the lifeguards had left their posts. ’Ihere is no evidence to show
Evan was aware that Respondents failed to clear the beach before the lifeguards left their posts.
There is no evidence that the decedent was aware Respondents had no operations policies and
procedures manual applicable to the lifeguards, that Respondents had 1o severe water safety plan,

or that Respondents failed to have industry required safety posts near the swimming waters with
throwing components or water rescue devices near the dock. To the extent Evan knew that there
wasn’t a iifeguard on duty over the lake or knew of warning signs, this creates a question of fact
* from which a jury is to determine to what extent Evan assumed the risks. It is not sufficient to

grant summary judgment. Therefore, the trial court committed reversible error when it determined
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as a matter of law Respondents owed no duty of care.to Evan and that Evan assumed the risks. For
this reason, Appellants request the trial court’s decision be rever_séd and the case remanded.

CONCLUSION

This is not the rafe or exceptional case where proxifnate cause could be decided as a matter
of law. There is ample evidence showing a question of fact exists as to whether one of the alleged
breaches in Respondents’ duties was a proximate cause of Evan’s death. The trial court had this
evidence even though Respondents waited until literally hours before the hearing before
challenging causation for the first time. By focusing on if weather conditions caused the decedent

to drown, the trial court overlooked all the breaches Appellants had actually alleged were a cause

of Evan’s drowning. As a private, gated club that offered swimming amenities and claimed to have .

lifeguards watching the waters for its guests, Respondents owed certain duties and obligations to

those lawfully on their premises. Respondents breached.these duties and a young man died as a -

result. Evan, as an invitee, was owed these duties, which is cqnﬁnned by Colev. S.C. Elec. & Gas,
Inc. Based upon the evidence presented, a question of fact existed as to whether Evan’s purported
assumption of any risk was greater than Respondents’ negligence. This questién should have been
resolved by a jury and nof as a matter of law by the court at su@nmy judgment. Therefore, for the

foregoing reasons, the trial court committed reversible error in granting summary judgment and

denying Appellants’ motion to alter or amend, and the trial court’s orders should be reversed and

the case remanded for further proceedings.
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Respectfully submitted,

Jamuary 19, 2017
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