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- STATEMENT OF ISSUES ON APPEAL

L. Did the lower court err in refusing to grant injunctive relief to the Appellant
where the Respondent did.not abuse its discretion in ‘selecting the route for its
transmission line? |

II. Did the trial court make erroneous findings of fact and conclusions of law where
the court correctly interpretgd the holding the Southern cases?

IiI. Did the lower court err in denying the Appellant’s motion for an injunction while
simultaneously granting Respondent’s motion for a directed verdict?

STATEMENT OF THE CASE

Ten upstate municipalitiés ‘that own or opérate thei; c;wn electric Utilities formed a
joint action agency, Piedrrioﬁt Municipal Power Agency (“PMPA”), to purchase from
Duke Energy (“Duke” or Duke Power”).wholesale electrical power to supply to their
members. The City of Newberfy (‘_‘N-ewberry”') is a member of PMPA.

In February, 2013, the Board of Directors for_ PMPA voted to build a new
transmission line from Duke’s line to a new substation in Newberry. Based on a joint
effort by PMPA’s engineer, Mike Frazief (“Frazier”), a professional engineer specializing
in municipal utilities, Alan CobbA(“Cobb”), Newberry’s Utilities Director Marc Regier
(“Regier”) and Newberry’s electrical foreman Todd Guy (“Gﬁy”), the route tentatively
selected for the transmission line to tap Duke’s line and connect to the new substation
crossed one or two éontiguous parcels of land owned by Oien Family Investment, LLC.
Lynn and June Oien are the principals of the Oien Family Investment Trust, LLC (“Oien”

or “Oiens”).



o )

After several months of failed negotiations with the»Oiens as to the exact location
of the new transmlssmn line, PMPA served a Notice of Condemnatlon and Tender of -
Payment on or about March 6, 201 5.

Olen tlmely ﬁled a Complalnt challenglng ‘the - condemnation pursuant to
§28 -2-470, S.C. Code, 1976 as amended Grounds for the Complalnt were:

a) The proposed taklng is not- necessary,

b) The proposed taking is not reasonably calculated to fulfill a public
purpose; rather, the proposed taking has been initiated to further
arbitrary and caprxclous dec151ons and actrons taken by the
‘defendant; )

c) The proposed taking is,nOt fora public use; and
d) There are less intrusive means available to the defendant tov
accomplish its intended objectives and to comply with South
Carolina law, including aesthetics and the fact that the taking
crosses an existing easement when another means of taking would
: not do so. :

PMPA filed an Answer and Counterclaim on March 26, 2015 denying the relief
requested by Oten and counterclaiming for attomey’s_fees and costs of litigation. Oien
ﬁled a Reply on Aprll 9,2015.

Trial was held ‘before the Honorable R. Lawton McIntosh on March 28 and 29,
2016. At the onset of the trial, Oren announced it would go forward on two grounds.
They were: (1) the proposed takrng was not for pubhc use; and (2) PMPA abused its
discretion when decrdmg on the route.of the transmission line.. At the close of the case,
. Oien abandoned its allegatron the condemnation was not for pubhc use. PMPA moved
for a directed Verdict which was held in abeyance until PMPA presented its case.

~ On Aprll 27, 2016 Judge McIntosh issued his Order which denied Oien relief and

granted a dlrected verdrct for PMPA.



On May 6, 2016, Oien filed a Motion to Alter or Amend Judge Mclntosh’s Order.
On May 9, 2016 Judge McIntosﬁ issued an Amended Order and on May 17, 2016 Oien
filed another Motion for Reconsidération, and Motion to Alter or Amend.

In a Form 4 Order dated May 16, 2016, Judge McIntosh denied the first Oien
Motion to Alter or Amend and an additiohal Form 4 Order denying the second Oien
Motion to Reconsider, Altef or Amend.

On May 18, 2016, Oien filed its Notice of Appeal.

The right-of-way sought to be condemned by PMPA runs generally in a straight
line aiong the common property line of the two parcels of the Oign properties. The Oiens
want the right-of-wayuto bend ana ‘cross a pond on the bottofn of one of its parce:l's.l In
support of thé pond or ;‘southern’f route, the Oiens claim PMPA did not adhere to what

Oien claims are certain requirements mandated by Southern Development v. SCPSA,

311 S.C. 29, 426 S.E.2d 748 (1993). -

STATEMENT OF FACTS

As a member of PMPA, Newberry receives wholesale electricity from Duke
Energy. fhe electrical energy comes to Newberr}" from three delivery points that convey
the electricity to a large transformer substatién owned by Duke and leased to Newberry.
(Transcript p. 75, 76).

As early as 2000, Newberry began considering upgrading its electrical system.
This- upgrade would utilize. laﬁd alfeady owned by Newberry for.a substation which
would eliminate rent paid to Duke for Duke:’s substation. Ip addition, the new substation

would allow Newberry to make repairs on malfunctions at the substation instead of

! The reason the Oiens want the southern route is so'they will not see the transmission line from a house
they claim they will eventually build.



relying on Duke to come and make repairs to its sﬁbstation. By making its own repairs,
Newberry éould shorten the time its electrical system wés down due to malfunctions.
The need to upgrade became rﬁore urgent when Kraft Foods, Inc., a 1arge Newberry
_ customer, announced plans t6 expand its facilities whiéh would require more electrical
capaéity.' The new transmission line would supply that additional electricity.

,} To assist in the upgrade, Newberry engaged Alan Cobb, .a professional engineer
who primarily works for municipalitiés who own their own utilities.

Cobb began working with Nev;/berry utili,t§.l ofﬁcials and the engineer fér PMPA
to find a suitable route for a new line to the planned substation. Because Duke Energy
owned the transmission iines from the origin of the electrical power, it was necessary for
Newberry to determine wheré aiong its line Duke Energy would permit Newberry to
plac'e a new tap. Cobb determined there were two ‘possible points for a new tap on Duke
Energy’s lines to connect to th¢ new substation. (Tra;nscript p. 345). |

One possible tap was ruled out very quickly because it was twicei the length and
ran fhrough urban and commercial property. (Transcript p. 346).

”l:“he other pbssible route considered by Cobb, PMPA and Newbérry ran across the
two properties of Oien. One of the Oien paréels was basically undeveloped wbodlancis
and fields. The other Oien parcel had a 2,000 sq. ft. house overlooking a fairly large
pond estimated t6 be four or more acres.

After conducting his invesﬁgation, Cobb presented a report to the PMPA Board in
February, 2013. (Transcript 'p. 359). The PMPA Board voted to build the line by
resolution (Ex. Def. 1). A general route for the line was referred to in the resolution. The

Board gave the General Manager or his designee authority to proceed. After approval by



the Board, CobB began to engineer various lines from a permissible Duke Energy tap
point to the Newberry substation in consultation with PMPA’s engineer and Ne;wberry.

Once the decision wés feached to build the new transmission line and its
approximate lpcation, NeWberry began to contact the affected fifteen (15) landowners
ovérwhose land the line would pass. Newberry electrical foreman, Todd Guy, was
tasked with informing the landowners of the project. Guy Was a native of Newberry and
knew most of the landowners. .-

The principals of Oien Far‘nﬂy Investment Trust, LLC, Lynn and June Oien, are
residents of Florida and visit fheir property in Newberry as infrequently as quarterly
(Transcript p. 125, 1. 11-12). Nevertheless, Guy contacted the Oiens in early 2013 by
phone and made arrangements to meet the biens on their property. (Transcript p. 421, 1.
1-p.422,1.18).

At his meeting with the Oiens on their property, Guy showed a proposed route
along the property line of the two Oien parcels which was basically in the middle of the
Oien property if the two parcels are tre‘ated as one. This route became identified as the
“middle rou_té”. Lynn Oien objected to this fouté andvrequested the line be run o.n the
bottom of the parcel that contained the house and pond. (Transcript p. 423 1. 1 —p. 424,1.
17). This route became identified as the “southern route”.

As a result of Lynn Oien’s request to Guy, Newberry, PMPA and Cobb explored
and made drawings of the 4soutl'1em lr.oute proposed by Cien. Guy met again with the
Oiens and displayed thé drawings;' The Oiens now rejeéted the southern route because it
would take away the buffer of tfees between the Oien property and the neighborhood.v

~

(Transcript p. 424,1. 11 —p. 425, 1. 13).



Al't‘er Oien rejected-\the. southern route, Guy obtained drawings of the vproposed
line on the northem side and presented it vto the ‘Oiens. The Oiens wanted the line further
north so Guy obtamed another drawmg whrch the Oiens also rejected and asked that the
line go. back to the m1ddle route. (Transcrrpt p. 428, 1. l6 p. 429, 1. 15). Guy arranged
for- the middle route to be surveyed

Marc Reg1er the util1t1es director for Newberry, along w1th Todd Guy, met Lynn
Oien on the property and showed him maps of the line on the middle route. Regier
showed Oien pictures of poles Regier showed Oien the approx1mate location of the line.
(Transcript p. 440, 1. 15 —p. 442, 1. 25).,

Oien was concerned_about saving some trees on the. middle route so Regier had a
 surveyor ‘go "back on the property to angle the line so as not to clip the trees. (Transcript
p 442, 11. 3- 14) |

In June, 2013 Oien engaged Paul Major (“Major ) to'take over contact vvith
Newberry Major is a forester and real estate appra1ser who had done two right-of-way
appraisals and had never been quahﬁed as an expert (Transcript p- 198, 11. 5- 12) Major
relied on two jury verdicts as part of his appraisal (Transcrlpt p- 2Q6, 1. 13-22). After
Major came on the scene, the relationship became adversarial and'Todd Guy stopped any
~ contact w1th the Oiens. (Transcrlpt p. 442, 11. 9- 16) Major acknowledged meetmg with
Newberry ofﬁ01als at least in September and November 2013 concernmg the route,
' gcompensation and the t1mb_er on the land.

» Through Major, the Oiens -wanted a right-of-way agreement to review. Regier'
‘ provided one. (Transcript p. 446).. Major‘vvanted the cost of timber and other costs

included so Regier asked for permission to survey the middle route. “(Transcript- p. 448,



1. 16 — p. 449, 1. 21’).4 After the survey of the middle route, Regier gave Major the survey
and PMPA’s appraisal of the costs of obtaining the right-of-way. Paul Major next
advised Regier that the Oiens wanted to change back to the southern route. By this time
the substation had been built and the right-of-ways of the other property owners had been
obtained.. (Transcript p. 456, 1. 20 —p. 457, 1. 20).

At the November, 2013 'meetirjlg-, PMPA and Newberry. officials were given the
impression by the Oiens that they wanted the liﬁe to go in the ‘middle of their two parcels
along the joint property line on one of the two proposed middie routes.

After the November, 2013 meeting, Lynn Oien ’left_ a voice ﬁessage on the phone
of PMPA’s engineer, Mike Frazier, which Frazier took to be the Oien’s approval of the |
- middle route. (Ex. 3). A title problem delayed further action until August, 2014 when a
right-of-wa& agréement for the middle route was sent to Oien which was rejected.
(Transcript p. 150). . |

After PMPA sent the Notice of Condemnation to Oien another meeting was held
with the Newberry City Manager between the Oiens and Regier. By this point Newberry
would not change the‘ foute of the line again. (Transcript p. 456, 1. 6-12).

The spbstation was completed in April, 2014.

ARCUMENT
L THE LOWER COURT DID NOT ERR IN REFUSING TO GRANT -

INJUNCTIVE RELIEF TO THE APPELLANT BECAUSE THE

RESPONDENT DID NOT ABUSE ITS DISCRETION IN

SELECTING THE ROUTE FOR ITS TRANSMISSION LINE.

The Oiens appeal the order of the trial judge that found PMPA did not abuse its
discretion in selécting one route_oYef another upon which to build its transmission line

over their property. - Oien asserts PMPA’s choice of routes lacked a factual basis because



no adequate written study was done by PMPA to compare land acquisition and
engineering costs of the route preferred by Oien.
In support of their position that written, alternate route studies are necessary

before PMPA can exercise its discretion on a factual basis, Oien cites So. Dev. Land &

Golf Co. v. SC Pub. Serv. Auth., 305 S.C. 507, 409 S.E.2d 428 (Ct. App., 1991)

(Southern I) aff’d as rnodiﬁéd, 311 S.C. 29, 426 S.E.2§l 748 (1993) (Southern II).

. In Southern 1, the Court of Appeals considered a Master-in-Equit);’s decision that
the condemning authority, Santee Cooper, did not consider the land acquisition costs in
determining where to place its line and therefore the decision was an abuse of discretion.
According to the Master, the roufe chosen by Santee Cooper had a land acquisition cost
of $5,762,000 while the alternate route had land acquisition costs of $1,284,000 and
$1,3'15,00(5. The Master also found the alternate routes were somewhat safer and more
aesthetically pleasing. The decision in Southern I doe.s not make clear how the Master
- determined the land acquisition costs.

The Master relied on a Florida case for the factors he considered is his decision.

In Florida Power & Light Co. v. Bernlan 429 So.(2d) 79 (Fla. Dist. Ct. App. 1983) the
cnurt held that a condemning authority had to weigh the following criteria in determining
a condemnation: (1) availability of an alternate route; (2) cost; (3) environmental factors;
(4) long-range planning; and (5) safety considerations. An abuse of discretion occurs
when avrqute is selected without weighing and considering these factors.

In the Florida nase, the condemning authority,wan not allnwed to condemn its
chosenroute because of the environmental impact. The court held, “If the transmission

lines go along Old Sherfnan Road, there will be substantial destruction of this uni(jue



ecological niche because of the removal of trees and the intrusion of sunlight, which will
allow many weeds to grow which do not grow in that area at this time. It will then cause
a change in the ecological character of the road area.” Id. at p. 80.

In reviewing the Master’s decision in Southern I, the Court of Appeals observed
that there were no South Carolina cases finding the condemning authority had abused its
discretion. In the reported cases there was no outline of what constituted a clear abuse of
discretion in the condemnation context.

The Court of Appeals went on to hold that Santee Cooper had established
legitimate criteria for rational decision making by utilizing the factors of safety,
reliability, aesthetics, and cost. The Court of Appeals held this list was not exclusive and
there may be other criteria utilized. In the Santee Cooper caSe, however, the failure to
consider land é(;quisition costs indicated a lack of a factual basis.

In rémanding the case to the Master, the Court Appeals said:

We vacate this portion of the master’s decision and remand with

instruction that the master direct Santee Cooper to reevaluate its proposed

route and the alternate routes proposed by Southern. In this evaluation,

Santee Cooper should consider its criteria of safety, reliability, aesthetics,

and costs along with any other appropriate factors such as environmental

conditions and long range area planning by public authorities. The cost

factor should include land acquisition cost. Santee Cooper should then

exercise its discretion in the choice of a route based upon a reasoned

analysis of the relevant factors. By this opinion we do not imply that any

route previously considered is eliminated from the consideration process

or that any new route cannot be considered. We simply hold that a

condemning authority must exercise its discretion by a rational decision

" making process which is supported by facts. (Southern I at 516, 517)
In Southern II, the Supreme Court addressed the abuse of discretion issue with

this comment:

Accordingly, we affirm the Master’s order enjoining Santee Cooper from
proceeding with the condemnation of the easement in question. Although



we agree with the Court of Appeals’ analysis of the issue of abuse of
~ discretion, in light of our holding on the question of estoppel, we find the
- remand as ordered by the Court of Appeals unnecessary. (Southem T at
751)
Most of Oien’s arguments are based on flawed or doubtful interpretations of the
Southern cases. For example, in its Argument I(a) Oien states that a basic requirement of

~ Southern is that PMPA “must have some writing to. support ‘a rational decision-making

process’”. Apparently this conclusion is based on the comment by the Court of Appeals

found on page 516, So.. Dev.‘ Land & Golf Co. v. SC Pub. Serv. Auth., 305 S.C. 507,
“When Santee Cooper .empl.oyees considered the alternate routes proposed by Southern,
their cost estimates presented to the board of 'difectors did not include iand -acquisition
costs. No notes or merﬁoranda Were kept by Santee Cooper employees of their analysis.”
If the Court of Appeals wanted writing to be a basic requirement in condemnation

cases, it certainly did not say so.
| Another exampie of Oien’s overreach on its interpretation of the Southern cases is

found in Argument II(B) which Oien contends the Southern cases overruledﬂ Bookhart v. -

Central Electric Power Co-op, 219 S.C. 414, 65 S.E.2d 781 (1951). The Bookhart -
decision stated at p. 432:

‘Economic and engineering .considerations requiré such ‘lines to be

constructed as nearly straight as practicable, and there is no other feasible
- route for the line except the route across the lands in question, because any

other route would increase the length of the line by several miles, and the

cost would be substantially increased by reason of the additional guy

wires, anchors and appropriate structures which would be necessitated at
. each of four additional angles.” The factual issue of the necessity is for
- trial by the Court, an impartial tribunal, which satisfies the State and

Federal constitutional requirements of due process of law and affords
_equal protectlon of the 1aw

The Bookhart decisidn is not mentioned in either Southern opinion.
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" The Oien argument that PMPA abﬁsed its discretion is primarily based on the lack
ofa Writte'n alternate route study of the southern route. In its attempt tb make Oien facts
fit the Southern criteria, Oien relies on the testimony of its witness, William Rogers, who
testified the southern route land acquisition cost was cheaper than the middle route.

In regara to land acquisﬁion -costs, Alan Cobb, the ‘utility engineer, initially
estimated land acquisition costs at $100,000 based on land value of $5,000 per acre
(Transcript p. 372:, 1. 21 — p. 373, . 13). The value per acre is essentially the same as
found by Oien’s appraiser,' Paul Major, who" Value_d the land at $5,200 per acre 4-
(Transcript p. 187, 1. 17). David Graydon, an MAI appraiser and‘ stipulated to be an
expert real estate appraiser (Transcript p. 309, 11. 9;10), Valued Oien’s property at $5,000
per acre (Transcript p. 312, 11. 4-8).

By all tes;[imony the preliminary middle route passed over undeveloped fields and
woodlands. This route was selected after consultation between PMPA’s engineer Frazier,
Cobb, and Newberry’s utilities manager, Regier (Transcript p. 343, 1l. 5-18). After the
tentative r'oute Was selected, the record makes clear that Oien was consulted. After '
several chénges. were requested by Oien, Cobb walked the southern route which crossed
over the pond. He concluded that PMPA could not tép the Duke Energy line where Oien
Wantéa it tapped (Transcript p. 362, 1l. 4-18). He also concluded the southern route
would be very difficult and more costly. T‘he southern route had at least two turns, one
about 45 degrees and the about 30- degrees (Transcript p. 47, 1l. 14-20). Frazier estimated
the additi_ohal turns wouid add $30,000 to $40,Q00 expense (Transcript p. 61, 11. 22-25).

The additional pole and installation cost for the southern route was estimated to be

11



$200,000 (Transcnpt p 363, 11. 10- 24) Finally, crossing the Oien pond could cause Corp
of Engineers and env1ronmental problems (Transcrlpt p- 363, L. 25— p. 366, 1. 12)
Oien attempted to overcome the increased cost of the southern route in two vfl/ays.
The first was to have 'its appraiser Major testify he \ivould damage the entire 116 acre tract
an average of 10 to 20 percent or rnore if the line: is on the middle route. At 20 percent
damage to the entire 116 acres the damages-woul_d be $1 1_6,000 '(Transcript p- 190, 1 5-
p. 191, 1L 1l-l3).‘ In other words, Major damaged acreage from which the transmission
line cannotbe see'n. ' |
. On the slou'thern route Major did not damage anyiof the remainder (Transcript p :
192, 1.2 -p. 193, 1.8), .even thongh the line would be easily visible across the pond from
the existing strueture | |
- Maj or’ s appraisal .relies upon snbjective feelmgs of the landowner and should be
_rejected out of hand. It flies in the face of reason, experience and common sense to
damage the entire 116 acre tract the same percent regardless of how far the acreage is’
from the power ‘line. While estimates differ as to the distance of the line from the
proposed. home site, PMPA’s appraiser Graydon testified the proposed home site to be
over 300 feet Major estimated the distance at 400 feet (Transcript p. 188, 1. 25 —p. 189,
1. 5). Oien estimates 250 to 300 feet (Transcript p. 140, 11. 1-2).
| PMPA’s appraiser Graydon testified that in his studies he found that unless a
'house is w1th1n 300 feet or less to a transm1ssron line, the remainder did not lose Value
(Transcript p. 31‘3 ll 3—22).
The proposed southern route takes the l1ne near the Oiens’ existing resldence and

over a four (4) acre pond Reason cannot reconcﬂe why the line on the southem route

12



does not"damége any :acreage. Lynn Oien himself Was grﬁbivaient ‘concerning the”
dame;ges frvoim‘ the ,sou‘_thern roufe. When asked, he ﬁrst said ‘there was no damage
('Transcript p. 148, ll._ 11-13). . On cross exémin‘ation he damages the.remainder at
$30,000 (Transcript p. 170, 1.. 24 —p. 171, 1. 7). |

The Oiens rely on,ithe, testimony of their mainjwitness, William Rogers (Rogérs)
lto make their argument th‘atﬂ the laﬁd acquiSitiqn costs of the southern route are less than
the: _;niddle route. - Ip addition, his testimbny supports thé ‘Oiens’ lcontention that the
southern route Was cheapér overall than the middle route and that PMPA did not comply
with the Southern I criteria. Rogers was quéliﬁeci as an expeﬁ on procedure for land
acquisition and condemnation (Transcript p. 229, 1L 13-24). He testified that he has no
experience in land valuation or eng_inee’ring. He submitted a report as to his éltematg
route studies. (Ex. 40) |

According to Rogers’ route }stuc-lyi, the middlé route is 2,2_00Afe_et+/- in léngth and
requires 3.95 +/- acres at $5,200 per'acr\e‘for a right-of-way cost of $182,960. This figure
includes damaging the rémaining 112 acres 15 percent. Rogers damagied the “proposed
reéidential.development at $75,006”, which he stated was from Major’s report (Ex. 4(.),' p.
2). In fact, Majdr’s report (Def. Ex. 28, p. 5) only uses the figure of $75,000 once and
with this comment, “Also, the Oiens have spént in excess of $75,000 for preparation 6f
their plannéd home site, including drilling a well, grading the home site, and obtainiﬁg |
buried el.ectricva‘l 'servicé_ frorp Newberry Electric Cooperative for thié home site which
woﬁld not be useagle if the nc;rthem route were sele-cted.” [E_mphasis added].

Accordiﬁg to ARogers’ route study the southern route éqntains épproximatelyIS.Si

acres and is 3,200 feet +/- in 1ength; Rogers does not damage any remainder because

13



Oien told him not to (Transcript p. 260, 11. 13-17). Thus Rogers found the southern route
right-of-way costs $28,650.. The total southern route right-of-way cost according to
Rogers is $29,100.

Rogers did not use Cobb’s estimate of the costs of construction in his report
although Cobb is an engineer with a lifetime of experience in costs of construction for
utilities and had actually Walked the ébuthe;ﬁ route. Instead Rogers used the costs of a
line built by another utility. Rogers did not factor in the additional costs of going over a
pond. By using the average cost from another line and applying it to the current l’ength of
the middle route and to the southern route, Rogers found the middle route had iess
construction and engineering costs but .was ‘more expensive because of the lahd
acquisition costs. |

Thus. Rogers’ alternate route study of the cqst's' of tﬁe middle route contains an
error iﬂ costs of $75,000 '\'Jvhich according to Major belongs only to the northern route.
Correcting the error brings Rogers’ cost analysis down to $107,960 ($182,960 - $75,000
= $1d7,960).

| By correcting Rogers’ error in his costs, Rogers total cost for the middle route
was $289,éOO versus $292,710 for the southern route. If one adds Cobb’s estirhated
additionai costs ‘of $200,000 to $240,000 to Rogers’ figures for the southern route, one
gets a huge c;)st differential in favor of the middle rdu_te. |

The trial court had before it two estimates of the land acquisition costs — PMPA’s
Graydon of $21,075 and Oiens’ Major of $107,960. As Rogers testified no one really
knows for certain what the land a'lcquisitioncost will be until a jury speaks (Transcription

p. 249, 11. 21-24).

14



i

Given the conflicting evidence of the costs of the project, the trial court did not err
in finding that PMPA had a factual basis for choosing the middle route as regards costs to
include land acquisition costs. |

The Oiens used Ro.gers to opine that PMPA did not comply with thé criteria in the
| Southern cases. | The basis fér this contention is thét PMPA did not do an adequate
alternate route study.. Rogers testified that such a study ‘would includé bringing in design
engineers, environmental engineers, consuitant biologists that would do a wetland study
and also consider wetland resource implications (Transcript p. 238, 1. 17-20). All these
experts would add costs to the project and would come to the same conclusion Cobb
reéched — the southern route was longer, required more construction costs and may have
weﬂand issues. It cannot rationally be argued that choosing a shorter, less expensive
route does not have a factual basis.

It is not uncommon té have dueling experts iﬁ court cases.. It is Hornbook law
that the trier of fact may give such weight to an expert’s opinion as the trier concludes
that opinion deserves. | |

In;c':onclusion_, the Qiens argue that no rational decision can be made unless there
is written paperwork to support it. Thus the writing becomes more important than the
knowledge, experience, on the ground observations, and collaborations among the
responsible pafties who make the decision.

In selecting the middle ‘route, PMPA chose a shorter, cheaper, and less cosﬂy
route to construct line which currently is not visible from any existing residence closer
than 600 feet. While the land acquisition costs are disputed, PMPA has Graydon’s

appraisal which it relied on and certainly PMPA’s decision cannot be said not to have a

15



factual basis. Further, PMPA could not have relied on Major’sreport eyen if it was
accurate because Major S report was completed after this case was filed. In that regard
much of the Oiens land acquisition costs comes from their contention that they could seei
the power‘hne from a house they have yet to build. Yet their chorce of the southern route
will piaee the line near honies that are already huilt and voccupied by families that will he
closer to the line than the Oiens.

The burden is on the Oiens to prove PMPA made its decision for the middle route

without a factual basis and they failed t'o‘do so. Sease v. City of Spartanburg, 242 S.C.
520,131 S.E.2d 683 (1963,)“' | |
CIL THE TRIAL COURT DID NOT 'MAKE ERRONEOUS FINDINGS

-~ . OF FACT AND CONCLUSIONS OF LAW BECAUSE THE TRIAL

COURT CORRECTLY INTERPRETED THE HOLDING THE

SOUTHERN CASES.

A.-  The Oiens complain because the trial court referred to the Oiens’
restriction of access to their'lia'nd'.‘ Lynn Oien complained that a surveyor had gone on the
property' without permissionv and'.he considered that a trespass (Transcript p 144 11. 2-25)
(Transcript p 158 1 11 - p 159, 1. 9) Oiens forester, Major, called Todd Guy and
wanted to know who gave Guy perrnissmn to be on the Oien property (Transcript p. 429 }
| 1L17-p. 430, 1. 13).

After fthe November; 2013' meleting,' PMPA received permission to ‘survey the‘
middle route; ” | |

Certainly the -trial court conld conelude that Major and the Oiens did not want -
PMPA or Newberry comlng on the property Even if the tr1al court’s ﬁnding was in

error, the Oiens do not argue that it had any impact-on the question of abuse of dlscretion

by ‘PMPA.
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B. The Oiens hold that the Southern I case overruled Bookhart v. Central Electric

Power Co-op, 219 S.C. 414, 65 S.E.2d 781 (_1951) and that the trial court erred in relying
on Bookhart, which stated an obvious fact concerning power lines in general. Power
lines are cheaper and easier to constrﬁct if run in a straight 1iné. The Oiens do not say
why this element, as well as the other elements set out in Southern I was error and what
impact .it had.

C. | The Oiens complain Because the trial court did not accept their witness
Rogers as establishin;g-'the legal standard for al;;ernate route studies which PMPA must
comply with or abuse its discretion.

Robert was not an aﬁoméy; jﬁdge of qualiﬁed to gi;/e an expért opinion on legal
matters. .Rogers gave his opinion“on right-of-way acquisition and the proper proced'ﬁre
for alternate route studies. While Rogeré can give his opinibn, the trial court can give
that opinion such weight as it deems fit.

D. The_ Oiens contend the trial court erred in finding their witnesé Rogers
admitted PMPA compliéd with Southern I if it “mentally” did an altemate roufe study.

Rogers testified that his studies- were in writing (Transcript p. 274, 1. 18-25).
When asked if as long as the study is d(;ne,' does that comply with Southern I, he replied
that he did not know (Transc}ipt p.- 275, 1. 1-4). When pressed, Rogers testified that if
PMPA could go through the consideration of alternate route studieé ‘without writing, then
PMPA would comply with his intefpretation of Southern I (Tranécript p- 286,1. 9 —p.
287,1.6).. |

E. The Oiens complain that the .'trial court found the Oiens brought this action

because they do not want the line on their property.
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- Lynn Oien was asked the following question: ‘

Q. - So you guys don’t really want any transmiss1on lme on
your property at all?

A We already -have one that spans the entire width of the
property. We just didn’t want another one. - '

 (Transcript p. 175, 11. 22-25).
Given the’repeated ohange of mind and the allegations of their Complaint, the trial
‘court was justiﬁed in its ﬁnding.
F. - The Oiens reje'ct the trial court’s finding the intent on their behalf in
forcing the transmission line off their prope.rty.

: The record reflects that the Oiéns purchased the property and’ took some steps
toward erectlng .an expenswe res1dence on the property in 2008 Up until the trial in
2016 the Oiens took no further steps to build the re51dence After the passage of eight
years the trial court could question whether or not a residence would ever be built.

There were conﬂicts in_thetestimony as to the dealings between the 'O,iens,'Major,
Todd ‘Guy,‘Rogers, Frazier, and Coleman Smoak." For example, Frazier and Smoak eame'
aWay from the Septemb'er, 2013 'meeting thinking the Oiens were seriously considering
an agreement as to the middle route. PMPA was granted permission to go on the Oien
- property for the purpose of a ﬁnal survey of the: middle route. |

A short t1me after the September 2013 meeting, Lynn Oien left the followmg
voice message w1th MIke Frazier, PMPA’s engineer:

l\/Iiehael, it’s Lynn Oien. We met with you the other day: in regards to the

power line coming through our property. We walked it. We made the

decision that we want to stay with you have right now that you have .

originally drawn up originally as opposed to changing it so you can move "

forward and get the final surveying done and finish it up. My number here
is 561-891-0831 in case you have any questions. I would appreciate a call
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just to let me know that you did get this and that everything is okay.
Alright. Thanks. Bye. [Emphasis added] (Def. Ex 3)

The term “originally” cannot be twisted to mean any but the middle route. Oien’s
Ex. 7, an erhail dated February 25, 2013 from one Misty West, so reﬂeqts. In the email
Ms. West providéd Oien a GIS mép which reflected the original route will “... cut your
property in half — note the ‘hash dot line’ line. That would run across your garden area,
near the new house site.;’

West suggested the line go on the soufhern route.

Todd Guy showed Oien the proposed center line at his final meeting with Lynn
Oien (Transcript p. 423, IL. 2-10). |

After several changes, PMPA surveyed the middle route tc; what it believed was
Oiens’ agreement.

From this testimony the trial court could conclude the Oiens’ intent was to delay -
or mové the line.
III. THE LOWER COURT DID NOT ERR IN DENYING THE
: APPELLANT’S MOTION FOR AN INJUNCTION WHILE

SIMULTANEOUSLY GRANTING RESPONDENT’S MOTION

FOR A DIRECTED VERDICT.

In its order the trial court ruled:

Now, therefore, it is Ordered, Adjudged and Degreed as follows:

1. PMPA’s Motion for directed Verdict is granted.

2. Oien’s request for an injunction is denied; and
3. . Each party shall be responsible for its own attorney’s fees and
costs.

Oiens cites the correct law regarding a directed verdict. After the evidence was -
all in, PMPA renewed its motion for a directed verdict. The trial court granted a verdict

for PMPA.
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Of more substance,. however, the trial court denied the Oiens’ request for an
injunction which was the heart of the case. While the-wrong description of the outcome
of the trial may be accurate, the verdict conforms with the issue raised at trial.

CONCLUSION

Reduced to its basic fécts, PMPA had nibr'e than enough factual basis for selecting
the route for its transmissi'on iine. The chosen r(;ﬁte is shorter, cheaper to construct, and -
reqﬁires lessA of thé ‘la‘ndownrers" land.; While these facts are undisputable, the land
‘aCQuisition costs will i;ltimateiy be determined by settiement br a jury. In considering the
land acquisition cost, PMPA engaged a highly qualified appraiéer to give his opinion of
.th.e‘ éxpected costs. B | | |

PMPA’s approach is foutineiy used in éondemﬁation ca‘ses.l If eVer.y condemning
aufhority is required'to conciuct full bldwn alitel-.rnatefrout-e studies of all other foutes, then
form replaées’ su-bstanpe.A 'Experiénc_e, common sense, and. judgment are feplaced by a
: co_@kie cutter application of ,requireme‘:nts.
| 'The; well-;eé;(;ned dééision of the trial'(v:ourt should be upheld. )

O. W. Bannister
~ Attorney for Respondent
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