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STATEMENT OF THE ISSUES ON APPEAL

1. Whether the Trial Court erred in. applying a latent defect analysis where the
evidence established the existence of a- defect wh1ch ‘was . discoverable by tramedv
personnel upon reasonable inspection. :

2. Whether the Trial Court erred in applying an ordinary care standard of care to the -
Respondent in weighing the respective negligence of each party for purposes of the‘

- Respondent S comparatlve neghgence defense.

ol

3. - Whether the Tr1a1 Court erred in falhng to grant Appellants® motlon for Judgment '
on the issue of Respondent’s 11ab111ty at the close of the evidence. -



STATEMENT‘OF THE CASE

On Jﬁne 23, 2009, The Esltatebtl)jf Jéhn Foftﬁey, acting through Constanée_ Fortney
~as the dlllly”allppointed' t_PérsonéfﬁRgpfe'séntaﬁve ‘of the Estate, ﬁléd wrongful death an,d.
survjval actio_ns again.'s"t' Re’spohdeﬁt Bé.rke,le'y Electric Cbop_eratiye, Inc. (he.reinafter
o “BEC”‘). Cénteﬁlpér_anéously w1th the ﬁhng of these two cases, Appellént John Robinson
filed a-cor‘n'plain,t' se.:ek‘i-ngdamag‘es‘ fqr‘_perséﬁal injury agéinst Respondent Berkeley -
Eléétric. The threp ‘cémplaihté 'ai‘r_os_e .olut of a single event v.vhich. occurred c.)n‘.April>'23.,
2008, | -

| The substantive allegationé of the Cémplainfs averred that- the Respondent had
erected an electric line across cerfain‘fann land. It was additionally alleged that under the
' E)perati‘ve version of the Nationél Ele‘ctric' Safety Code, the line é;ected by the -Resporildent
, wés required to have a ‘min.imum.height of 18.5 feet and that the Respondent had a duty
to inspect. its l'ines.'andimai.ritaih compliance. With ‘theAr‘ninivmim.l réquired_ h¢ight,-(R. pp...
-24, 27,.39). On April 23, 2008 the decedent and Appellant John Robinson were éngaged
in moving a tént on the pro‘perfy uﬁder the direction ofv third. parﬁes. (R. pp. 25, 28, 39).
- During the process of ‘n‘loving the tent, it came‘ into contact with Respéndent’_s electrical
line resu_hing in a fatalﬁ elecfric shock to 'john Fortney ana seripus injtfry, to John -
Robinson. (R. p“p. 25, 28, 39). It was further alléged that had the line been installea and
ﬁlaintained at the minimum height reQu_ir‘ed by the National Electric Safety .Code,, the tént
wéuld not have made contact with the Respéndent’s line. (R. pp. 25, 28, 39). The
survival cause of action sought dama;ggs fo‘r the decedent’s vpre-deatl’-l péin"and suffering,
_ loss..of incdme, med‘ical and fuﬁeral\éxpenses. The wrongful death cause of action sought .

_recovery on behalf of two daughters of. Mr. Fortney for the loss of 'his society, love,



support and affection. Mr. Rohinson sought to recover damages for' .p.hy_sical.‘ and‘
psychological injuries, _medieal expenses and loss of income-. | S
| Respondent’s AnSwers .d'enied‘ ‘ 'generally ‘the substantive. allegation iof . the
Complaints. The Answers ﬁtrther asserted that Appellants were neghgent in falhng to ,.
B . keep a proper lookout to avoid eontact with the line, in failing to notrfy the Respondent of 3
_ .the need to move the tent near the.hne and in generally falhng to eiermse due care for,
their own safety (R pp-. 30 35, 42). The Second Defense requested that any recovery
obtained by the Plalntrffs be diminished in proportion to the Plarntlffs‘ -comparatlve N
negli_genee, if any. | -
By Order dated;April 18 2‘0;12 the Trial Court consolidate'd the 'F.ortney and
' ROblIlSOIl cases for trial. The parties subsequently agreed to waive the demand for a Jury
tr1a1 and try the case to the Court sitting without a jury. The case was tried before the
’Honorable Roger M. Young, Sr., Circuit Court Judge without a jury beginning on E
iSeptember 28 2015 and concludlng on October 2 2015 At the conclusion of the
evidence, Appellants made a motlon for directed vverdlct ‘as ‘to the issue of the
Respondent’s liability which the Court took under advisement (R pp-. 1085-89). In a
written closing argument, Appellants requeSted judgment in their favor in‘the total sum of
$7,500,000.00.actual damages and an additional sum as :punitive-idamag_es as deemed
- appropriate by the Court. )
On February 10, 2016, the Trial Court entered an Order of Judgment Wthh 3
' contalned Flndrngs of Fact and Conclusions of Law, grantmg Judgment in-favor of the

Respondent and against the Appellants.' Insofar as relevant to thls appeal,' the_spec1ﬁc



factual frridirlgs ‘and legal conclusions of the Trial Court will be discussed in the
Statement of Facts below. Notiee of Appeal to this Court was filed on Maroh 10, 2016.

FACTS

L Summary of Evidence at Trial

- BEC is an eIectrieal tiistrrbution company: it distributes electric power generated
‘. by ot_her utiliti‘es- to the consumers which it seryes but does_not generate eleetricity itself.
(R p.. 310, lines .7-17). BEC distributes electricity though approxrmately 5000 miles of
electrlc power lines to customers in Berkeley County and portions of Dorchester County
and Charleston County (R p. 232, lines 4- 14). In perforrmng these services BEC is
governed by‘ the prov1s1ons of the National Electric Safety Code (“NESC”) and the
regulations of the Rural Utrhty Service. (R p. 233, line 11- p 234, line 2). Tlmothy
" Mobley, the vice pres1dent for engineering and operatlons of BEC testlﬁed to the
followmg regardmg the NESC standards and the work of BEC:

“Q. The National Electric Safety Code, is it correct to say that would be
- termed as the- brble for the electric utility industry?

A. For safety, yeah.".
-(R p- 322, lines 4-7).

In 1993 BEC erected a dlstrlbutlon line across property in Berkeley County that
was then known as Bellﬁeld Farms and by 2008 was called Thornhill Farms kHealing
| Ministries. (R. p. 477, lrne 22-p.282, line 1; p. \38_7, _lines 24-25.). This was Va high yoltage :
line carrying 14,400 volts. (R. p. 329, lines 12-14). Margaret Yergiri_liyed on the property
at the time the line bvx-fas erected. (R. p."477,‘line 22-p.r.478, line 1). Ms. .Yergi-n testified

that the property was being utilized as a working farm which had on average around 100



hOrses. (R. p. 478, line 23-p. 283, line 1). .”fhéy.pré'vidéd »stab'lés for. hovrses. as well |
providing lessons in. hunters, jumpers, and combiﬁev_vdf.traiﬁirllig..v- (.R.'.p. 480, lines 4-11).
Horses woul'd Be riddeﬁ in the area whefe'BEC erecﬁed ;[he dis&ibﬁﬁéh Hne. (R. p 481,
lines 1 8-23_). .The- farm ‘2.115(-) grew hay which was ‘l_i;sed as.fe‘ed.for_ the flor's¢s'_ on the
\ property--and sold to the public as well. (R p482, liﬁés »1‘2-_123). 'T.he équipmén_t that>was
utilized in_‘the, famﬁng operation such as trac.tors..an'd ‘backhobes. '\';vguld have exceeded 8
.'fee.t in‘heigh:t. (R. p..483, lines '1'8-20; p."4'84, li’ne's‘l()f'-18)v.v I_t v.voullrd“he.lve- been épparent_.to

; . someone vdri\'/ing onto the.prbperty in Janﬁafy or :Fel.;v)rﬁa‘ry,vl99:3 when vthe.vlin'e- was
consti‘ucted that the iand OQer which the power line cfdssed was being _ﬁséd és a \;vbrking, '
 farm. (R. p. 484, line 19-p. 485, line 6). : |

The usage of the property that lay beneath t’he BEC distribution was. significant. -
The fequireci -ground:c_:le'arance — the height of thejline - ﬁnder the NESC was determined
by the usage of the property combinéd.wit-h the volfége.runniné through the line (R p '
326, lines 12-16). Apf)licatibﬁ of those two Variableé in the preseht c_as‘e reqﬁi’red the line
at its Iowest point to 18°6” abo,vé ground level. (R. p. 328, lines 1‘-6; p. 983, lines 3-9).

As part of its obligainns in distributing electricity, BEC WéS required. tq' inspect
its lines. This inspeétion obligation was acknowlé_dgedx by Timothy M(;bley (R. p. 338,
. line 14-p. 339, line 2) and by Eric Jackéon, an expert retainé_d by BEC. (R.'p“. 976, linFs
}2‘.’6). Mr. Villapontcaux, the manager Qf operationé at BEC, was responsible for the.
COnstruétion, maintenance and dperation of power lines. He testiﬁed to the followirig
concerning the BEC in's'pection program: |
Q “And as [ undérstand it, ‘ Befkeley Elecfric’s ‘inspection program consists

basically of linemen that are riding down the street. They're looking at the power
lines. ' :



A. Correct.”

Q When a lineman goes out to work on a power hne or a street lamp or -
somethlng, they're 1nspect1ng that power line, right?

A. Correct.”

- Rop.415, lines 19).

The only testimony of any such inspection takmg place on the hne at issue was
| | that a BEC 11neman was on the property on December 15, 2003 and did not notice -
anythlng out of the ordlnary concerning the line. (R. p. 1076, line 13—p.1077, line 7)."
‘Addrtlonally, BEC produced evrdence that it hlred an outs1de vendor to ‘conduct
inspections of its wooden poles. (R. pp. 1642- 66) Inspectlon of the wooden poles was the
primary responsrbrhty of this VendorT (R. D. 346, lines 13-17; p. 354, lines 3-13). The
poleinspection contract required the vendor to report any ‘dangerous conditions and
presence of 011 on or around a pole (R. p. 380, lines 7- 19) A pole 1nspect10n for this line
. was done in 2002. BEC acknowledged that it did not provrde the pole 1nspectors with any
1nformat1on_concermng what the required herght of the line was under the NESC. (R. p.
397,_1\ines 10-13).:» On: direct exam, Mr. Jackson testiﬁed to the following regarding the |
BEVCA inspection program: |

“Q. If you were to assume that Berkeley's inspection program is pole inspection
on an every eight-year cycle, plus having its employees and line personnel look at
the lines as they drive around the service area, and you assume that is- the
inspection program, do you have an opinion to a reasonable degree of engineering
certainty as to whether that program complies with the requrrements of the

- National Electrlc Safety Code?

AL Tt does, and it's also a very _common method of performing those inspections as
it relates to other utilities around the country, in my e_xperience.-”

(R. p. 965, lines 11-21).

! Given there were no records of any inspection taking place that day, the lineman that testified was doing
so purely off memory of one day, 12 years ago. : ‘



The evidence concerning.post—ZOVO} implementation of the‘ BEC line rnspectron' '
. program showed .that:Rico Harrell, the BEC hneman who was responsible for performing
maintenance and inspection.o.f the line in questjon, never inspected the line. (R. p. 459,
line 25-p. 461, linedl'S). He was on the Thornhill Farms property on Angust 20, 2007 and. -
on the pole which held the portron of the line at issue and d1d not-inspect the. line.. (R p
466, line 17-p. 467, hne 22) He had also been on thrs property on earlier occasions and
never inspected the line on those occasrons_ either. (R. p. 468,-hnes 1-7). Mr Jackson
testiﬁed that in evaluating..the adequacy of the BEC rnspection program that he was |
assuming the lineman d1d in fact inspect the lines as he 'described .and that he was not
aware of Mr. Harrell’s testimony that he never 1nspected any lines as part of his JOb (R '
p. 987, line 1-p. 989, line 12). |
BEC made the follow1ng.admission by interrogatory' response:
“3. Please state when the poWer line which is the snbject rnatter'of the Plaintiff's
Compliant (sic) was last inspected prior to April 23, 2008, for National Electnc

- Safety Code comphance and what items were inspected at that time.

AN SWER: The hne in question has never been inspected for NESC compliance.
However, it was part of a pole inspection conducted in 2002.”

(R. pp. 47,.405)

Mr. Mobley, the BEC vice-president for engineer_ing and operations, conceded in
his trial testimony that the interrogatory response was true, the line inquestion had never
been inspected for NESC comp.li'ance.' (R. p. 407,‘ lines 6-12). Both he 'and BEC’s expert,
Mr. Jackson acknowledged that never 1nspect1ng the line was not an optlon under the

NESC. (R. p. 338, line 23-p 339 line 4 p- 1005, line 1-p.-1006, line 22) Mr. Jackson .



~ also agreed that inspections needed to include a height determination to ma_ke suie ‘the
'_ line comphed With the NESC requirements (R. p 1012, 11nes 3- 7) | - |

On April 23, 2008, John Fortney, John Robinson and two other men were R
engaged in preparing for a charity event which was 'to be‘held on the Thornhill Farms
P property. The men were engaged in movmg a tent which had 4 legs and a center pomt :
Wthh represented 1ts tallest area. (R p- 521, line 19 -p. 522, line 1) The center spire of
B .:the tent measured 17 feet 9 1nches in helght R. p. 735, lines 5- D. While movmg the "
tént; 2 additional 1nd1v1duals Beth Donehue and David Rlchardson were acting as
vspotters stationed on each side of the tent. R p. 516, lines 11-22). The men were aware'
of the presence of the BEC distribution line in the area. (R. p. 523, line 15-p. 524, line 7).
Mr. Richardéohasked that the tent be moved. just.a. little, one last time. (R. p. 524, lines 8- |
. 11). The men picked up the tent apprhxirhately 4-6 inches off the gtound tc move it. (R.
p.. 861, lines 12-.18)'. Ms. Donehue testiﬁed that the photographs belowadm’itted as
Plaintiff’ s Exhibits 17- accurately depicted the relationship' of the tent and the BEC
dlstribution line as it was being moved this last fime. The tent in question is the tent.

which appears with the barn and’ Single tree in the background (R Pp. 1697 1703)



Ms. Donehue testified that as the tent was being moved closer to the line, from

her perspective it never appeafed that fﬁe tent was in any dangér of making éontact with
the distribution. line, it appearedﬁ that fhé tent .“..l.would hav.e been free and clear \;\}ith'
_plenty .of. room left over.” (Rp 518," lines 8-12). Unfortunately, that was not.the cése.
»_The_: cente; sbiré made contact with the dist_ributiori line.. .Jphn F oftney and another mén
‘were killed. John Robinson and‘ the fourth man involved in moviﬁg the tent were injured.
BEC conducted an in\v(estigationvthe day following.the electrqcutions and injuries.
It was found that at its low poiht, the distributién line was 16’117 above the groun_dl rathér
than the 18°6” requirgd by the NESC. éR. p. 335, lines 14-20). Because the. line is
intentionally built - with sorﬁe sag, the l.Qw point of the line is generally the mid_-span of
the 1ih_e, assuming level terrain. R p.l 335, lines 21-25). At.t_he point where the center
» spi;e of thé tent made éontaét ‘with the line, the line was 18°2” aboi_ze thé grc;und'. (R. p-
804, linés 8-20). Mr.. JaCk_son, the BEC standard of care expgft, charaéterized the failure

9



of the line té meét the rﬁini’mum ‘height requir_e@ents of the NESC ‘a‘“clevarance défect;"’,v
(R. p. 966, lines 1-14). . | | | |
Appellanté called an expert in the aréé'of V.isualv percepﬁo_n, Dr. Cathléen Modré,
to addresé the visual and spatial di’fﬁculti;s presented by attempting to :r.nak.e ju&gments
about the- height of iine and clearances between the' tent._and_th'e’ di‘strinbutivonAline. Dr.
: M001_re~ eXiJlained that vision, particularly  making - j'udgrﬁents_ -about fh_e .re_lat_ionship
- between various objects, depends oﬂ visual cues. (R. p. 625, lihev 1‘9-p._‘. _‘6-2§-§,1ine 14) She
expiained there were insufficient “visual cues” to acc.urately détenlnine distance Between
thgz tent and the distﬁbution l_ine because the line hadpnly the backdfOp of thé sky. (R. p.
642, line l‘4»—p.’ 643, line 8). As the Court summarized in asking Dr. Moé‘re questions
cohcerningher testimony, it sounded like common sense: the more visual cues a person.
has coﬁceming the relatibﬁship between" objects-, the better judgments they ‘.Will niaké. It-
wasn’t that the spotters and ithe men c;)uldn’t see the line, it was that they couldn-’f make
- accurate judgmenté abdut whether there would be contact between the l_iné and the tent

and if so, where that point of contact would be. (R. p. 677, line 15-p. 679, line 10).

iI. ‘. 'The Trial Couft’s'Findings 6f Factand Conclusions of Law:

The Trial Court found thé conélition of the line was a latent defect 'df which BEC
had no notice. (R. p- 14).A From this conclusion, the Court foﬁnd that the design of the
BEC inspection program was reasonable given the admission by Appellant’s standard. of

><_:are expert that other electrical coof)rs utilized similar programs. (R. pp. 9, 15-16). The
Courf thus concludeci that ._the_ Appellant’s evidence failéd to demonstrate “that BEC
created, of k_new, or should have known of the clearance defect” and that the Appellénts

had therefore failéd to prove their case. (R. p. 18). In a footnote, the Trial Court further

10



! coﬁélqded that the Appellahts Were negligeﬁt when they recogmzed the presence of the
. l’i‘nie,‘.s‘toppe‘d; “”‘eye;balle_d" thé héight of the line aﬁd the height of the tent, and guessed
| _ ihcdrréctly they had room to clear underneath the line.” (R. p. 18). The Court ‘ther'l

rend.e.r-e‘c.l fhe additional ﬁnding that this negligenéc; of the ‘Appellants}.outw'eighed‘ any '
: '__heglig.encé' of BEC and BEC 'Was entitled td judgment 6n this basis as well.

ARGUMENT

‘1. - Introduction:

.The Order of Judgment entered by the Trial Court contains a significant omission:
- >It failé to addr_ess in any'fashion the standard of caré to which either the Appellants or the‘
Respondent was held. From :the coﬁtext and the discussion engaged in by the Trial Court,
: it is clear that an ordinary care étandard Aof care was applied by the Court to both parties.
: In .abplying an brd‘inary care standard of care to EEC, thé Trial Court eipplied an inconéct
standard in evaluating tﬁe evidence admitted at trial. Unsurprisingly, this fundamental
errér led thé Trial Court astray in its subseQﬁeﬁt legal as Wéll as its factuali analysis of the
‘ elv'id.ence and ensuihg _cotnclusionsi; Theée errors, both iﬁdividﬁally ‘and cuﬁl.lllati\}ely,
require ﬁot 0niy reversal of .ther judgfnen;[ entered by the Trial Court but more importantly e
a direction on remand that judgment be entered as to Respondent’s liability and that thé
Trial Court proceed to allocate respective degrees of nggligence between tlile. parties and

determine the issue of damages.
In making these assertions, Appellants are well aware that their burden before tﬁis

Court is a heavy one. They acknowledge at the outset that if there is any evidence which

reasonably tends to support the Trial Cou_ﬁ"s factual findings, those findings must be

affirmed. Shepard v. South Carolina Deﬂartment of Corrections, 299 S.C. 370, 385

11



S.E. 2d.35 (1989). -However the Trial 'Court’vs legal conc1usions are subject to de novo

“review. McMillan v. Gold K1st Inc 353 S C. 353 577 S.E. 2d 482 (2003)

An unbroken hne of cases stretchlng back over. 100 years un1fonnly holds that

- providers of electrrcrty are held to a hrgher standard of care than ordrnary care. Thrs has

}

~ been phrased in various ways In Lundv v. Southern Bell Telephone & Telegraph Co., 90

_S C 25, 72 S.E. 558 (1911) the Supreme Court phrased the standard as “a Very hrgh :
: degree of care in. therr constructron repa1r 1nspectron and marntenance in order to :

prevent 1nJury to- others ” In Weeks V. Carohna Power & Lrght Co., 156 S.C. 158, 153

S.E. ll9 (1930), the Court relterated that those who distribute electricity are held to a
very hrgh degree of care in the constructlon repalr 1nspect10n and maintenance of their

hnes Ellrott v. Black River Electric Cooperatrve 233 S.C. 233 104 S E 2d 357 (1958),

rerterated thls standard stat1ng “The rule is unlversal that in 1ts use of hrgh Voltage W1res a
power company is requlred to exerc1se a hrgh degree of care toprevent 1nJury to persons

~ rightfully in proxrmlty to them The Court went on to note that th1s standard requlres

" more of an.electric utility than mere mechanical skill’. Foresight with regard to reasonably -

probable contingencies ls also r_equired. Elliott, supra. This standard was again applied' in

Sherrill v. Southern Bell Telephone and Telegraph Company, 260 S.C. 494, 197 S.E.2d

283 (1973), and in Holmes v. Black River Electric Cooperative, Inc., 274 S.C. 252, 262

S.E.2d 875 (1980).

“Il.  The Trial Court erred in applying a latent defect analysis where

the evidence established the existence of a defect which 'wasv

discoverable by trained personnel upon reasonable inspection.’
" The Trial Court reached the conclusion that Appellants were not entitled to

~ prevail because in the Court’s view they failed to prove that Respondent created, knew or

12



- should have knoWn_that the high voltage distriblition was 19 inches lower than the“' :

minimum required height. This conclusion in turns rests upon the finding that this. - - .

condition of the line represented a lateht Vdeféc't. In support of the conclusion that the low

hanging distribution line represented a latent defect; the Trial Court relied upon Grier v.

 Comelius, 247 S.C. 521, 148 S.E.2d 338 (1966).

Grier does. not ‘s‘upport' appliéaﬁon of a latent defect .analysis._ﬁnde_f the
circumstances of .t}.ﬁs- case. The lc'ase involved é motor{vehi'cle. aécident i-r.l"wihich'the '
vehicle Being operated by the defendant experignced a brake failure. ‘The _plaintiff '
claimed that the brake failure was negligencéi per‘se because the lack of operable brakes »
was a violation of the applicable motor-vehiclé code. The Sﬁpreme Court'rejected’- a
construction of the statute which would have made the a;:t of a brake failure in and of
tself negligéncé per se.

In reaching this conclusion, the Grier Court quoted from a decision of the

Supreme Court of North Carolina, Stephens v. ‘Southjern Oil Company of North Carolina,
I_n_é_., 259 N.C. 456, 131 S.E.2d 39'(1963) as follows:

" - "Plaintiff has shown the violation of a statute, G.S. § 20-124, mandatory in
.1ts language. Notwithstanding this mandatory language, the statute must be given
a reasonable. interpretation to promote its intended purpose. The Legislature did
not intend to make operators of motor vehicles insurers of the adequacy of their
brakes. The operator must act with care and diligence to see that his brakes meet
the standard prescribed by statute; but if because of some latent defect, unknown -
to the operator and not reasonably discoverable upon proper inspection,-he is not
able to control the movement of his car, he is not negligent, and for that reason
not liable for injuries directly resulting from such loss of control. The injuries
result from an unavoidable accident.” (Emphasis added)

The language defining a latent defect as one which is unknown and not

reasonably discoverable upon proper inspection is consistent with other South Carolina

cases defining what constitutes a latent defect. Both Callander v. Charleston Doughnut
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- Corporation, 305 S. 'C' -1-23 406 S.E.2d 361 (1991) and Meadows v. Heritage Village

Church and Mrssronary Fellowshlp, Inc 305 S.C. 375 409 S E.2d 349 (1991) state that
to const1tute a latent defect the condition must be one whrch a reasonably careful
rnspectlon will : n(:)t' reveetl. -The eslrd'ence in the present case fails to .satrsfy that
requir.ernent." SRR | |

First,‘: the.."‘.:Respondents' 'admr'ti‘ed - through drsCOVery responses which were
adrnitted at t.riall end_in‘tr.ietl_testi‘men'}./;by' an of'ﬁv_cer,of BEC - that in the 25 years which
7 elapsed betWeen the.ti'm'e the line_ wes_erected and the date of these injuries and deaths,
: BEC never inspee'ted_- lrne" for"cor'npliance ;vith the NES.C.. This is true despite the
requirements of 7 CFR § 1730.21 for inspections of po_wer lines Afvorfcornpli.ance svith
.the height requirements of the N‘ESC aloﬁg‘ with records of those inspections.

At tr1a1 BEcs ewn -expert, Eric Jackson, admrtted the dlscovery response
constltutes a Vrolatron of the NESC and the Code of Federal Regulatrons to conductl
inspectio_ns that deterrnine whether the power line is at the height required by the NESC.
(R. p. 1005, line 1-p. 1006, line 22) |

BEC admitted that the NESC was. the “Bible” of the 1ndustry 1n respects to
operatronal safety. (R. p. 322, lines 4-7). Indeed, as a condrtron of receiving fundrng
from the federal gevernment, BEC was required by rregulation to “ensure that-its electricv
system, including all electrie distribution, transmission, and generati_ng facilities, is
: designed, constructed, operated, and"rnaintained in accerdance with all"appl.icable

provisions of the most current and accepted criteria of the National Electrical Safety

* 2 The violation of an applicable statute is negligence per se. Causative violations
of an applicable statute constitutes actionable negligence and is evidence of

~ recklessness, willfulness and wantonness. Field v. Gregorv 230 S.C. 39, 94
S.E.2d 15 (1956)

$
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Code (NESCj and all applicable and current eie_ctrical and=séf_éty' ré'quir‘érr.xents_.bf any
State or local govemmental 'en‘;ity.” 7CFR.§ 172 4.50'.
| BEC mairlltained' throughbut trial that ;1. Aline.with too much sag._.wo-uld have been
“readily \}isible” to a trained a;ld exp_erienced observer. (R. p. 974, lines 4—24_; p. 998,
Alines 2-9). Yet, BEC also conéeded that it was né't possible-tb accuréﬁgly judge the height
of this particular line,' even By an experienced lineman, given tflat.the 1iné had a backd'rop-.
of bnly the sky, providing no cues or frame of reference for making a height judgﬁient.
(R. p. 998, lines 10-23). The only way to know how high a line is would be to-ﬁeasme it.
) (R. p. 998, lines 19;23). Lastly, at the risk of belabéring the~o.b'vi‘0us, had thev line been
measured before the day of fhe event ih question, the fact that it was some 19 inches too
low would-have been obvious to anyone éware of the NESC requirer—nents.v |
. Under this set‘ of facts, the evidence fails. to satisfy ‘the requirement that a
| reasonable inspection .\‘Nould not reveal the conditio.n in order to .con-sti'tute a latent defect.
The adm_issioﬁs that there had never b.een any inspection éf the line for NESC comblia_nc_e

were clearly bindirig judicial admissions on BEC. Lytle v. Reagan, 256 S.C. 269, 182

S.E.2d 302 (1971). The Court in Lytle explained the requirements as follows:

“The facts of this case do not, in our judgment, require an effort on our
part to- formulate or apply a general or uniform rule as to the circumstances under
which a party is bound and concluded by his own adverse testimony. The decided
weight of authority from other jurisdictions, however, clearly supports the
proposition that where the testimony of a party, adverse to himself, consists
mainly of estimates, opinions and conclusions, rather than actual facts within his
knowledge, such is not conclusive upon him when there is other evidence in the
- record tending to prove that such estimates, opinions and conclusions on his part

‘are not in accord with the true facts.” : '

In order to constitute a binding judicial admission, the subject matter of the

admission must be a statement of fact rather than.one of opinion. The statement that the
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‘ hnehadnever inspected for compl‘iance with the NESC clearly meets this requirement.

. Underthe ci:rcumst_an’ces of the present ,case; BEC‘ is bound by i'ts admission.A ’Moreover,. .
i thlsadmlssron, t_ogether with the'other_testimony, establishes as. a..matter .of law that the :
= ." 'line ,was"'not‘-é late.nt defect. | | |

The Tr1al Court made the followmg ﬁndmg of fact wh1ch goes along with its legal

Y . -conclu51on that the cond1tlon of the line was a latent defect

';“ln addition' BEC employees ‘were instructe’d tolook at BEC lines when going B
- about their normal day's work and to repair, or report and then repair any defects
noted. Mr. Jackson also, testified that BEC's inspection program was. proper and
was consrstent ‘with what utllrtles around 'the country were doing.”
'(R.'.p.i‘9)’.‘ﬂ\ -
F‘rom. 'that ohservation, the Trial Court-ultimately ,reached th:e'"conclusion. of law
“.. ..that :.'the, plaintiffs have_ not proved- that BEC created, or lrnew," or -should'have known
of the clearance defect."’ (l{ p. 18). : |
" In engagmg in this analy51s Appellants submrt that the Court commltted a .
'.fundamental factual error whlch was compounded by its apphcatron of an 1ncorrect :
standard of care to BEC. Whlle the mspect1on pol1cy and proCedure may well have l)een -
- cOnsistent with what other eleCtrical utilities .around the country“ do as found by the Trial
Court, that was not the relevant issue. The relevant issue. is‘ what BEC actt:al_ly did in'
mspectmg its lmes not what lts program or pollcy was. The undlsputed evidence before
the Trlal Court w\as that the BEC employee who was respons1ble for the area that
1ncluded_th1’s line testified without contradrctron that he had never inspected any lines uon
which he worlced. This gentleman had been physically present on one _of the poles from

which the span in question ran some 7 months before the date of the electrocutions and

injuries. He testified unequivocally that he didn’t inspect the line at that time. It was clear
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at least with respect to the line in question, that while th_e policy itself may have met
~ standard of care, the in the field execution of that policy was eftirely fictional over the
four plus years leading up the,events atissue.

There are several eases which are "in's'.tructiye to 'the' Trial Court’s conclusion that
-BEC neither knew nor should have known of the low hangmg line The ﬁrst of these is
Weeks supra. The Supreme Court i in that case. made the followmg observation |
"The failure of an electric company to keep its wires 1nsulated ) that a wire
strung above them and falling across them becomes charged and causes the death
of a pedestrian coming in contact with it, is a breach of duty to the public without
respect to its actual knowledge of the fallen wire or 1ts diligence in discovering
it." - : :

The second is. Mitchell v. Charleston Light &'Power Company, 45 S.C. 146 22

' S E 767 (1895) in which the utility appealed a verdict in favor of a person 1nJured after
~ coming into contact with a l1ve wire. Among the’ clalms of error-in the case was that the
J:ury should have been instructed in the _follo_wing" language: “..that_ if the jury find that the ,
.Wire.in Question was broken by a storm, or from some cause_ beyond the r;ontrol of the_'_
defendant,. then no blame ean _a_tta.ch.*to.the defendant, from. the fact that the wire fell and .
~ remained lying on the ground in the public thoroughfa're, unless it was allowed to remain
there after notice for an unreasonable length of time--that is, for a period of time longer
than would furnish a reasonable opportunity for the removal of the wire.” The Supreme-
Court rejeeted this claim finding that the inclusion of the words “after notice’; rendered
the requ‘ested charge legally incorrect beeause it failed to allow for the possibility that the
Defend'ant was “negligently ignorant”, i..e‘. that it failed to- know what it reasonably should

.have known.
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Similarly the Court also rejected a claim of error based on the failure to give the o
following instruction: "That the defendant was entitled to a reasonable time after. (being -

- informed of) the fall of the wire, in which to repair it or to remove it out of the way of o

. persons using the st'reets_.z and if the .jury' find that the injury to the plaintiff occurred

. ‘béfore the expiration of _such reasonablg vti.mAe; then the plaintiff is no_t.erititled fo re"c'ogfe‘r T
- ‘a_nvyi.hihg in this action.” The Court rejected this claim because it‘ failed to alldw for the -

vp(;'ssibiiif}lf that the .negll'igence of the Défendant also consisted. in failing to have aprOpé; - ’

" “mechanjs.m to disébver or féceive notice of the defective condition of its liﬁéé, agaiﬁ that
1t was negligently ignorant. The Court summarized what the law r¢duiréd of a utility in
"‘thi’s..'rega_r'd as: “The d’efendant waé bound"to exéfcise due diligeﬁce to receive information
as to _»the condition of its wiré_s, arid,vi_ts failure' to use proper diligénce, in this réspéct would

constitute negligence.”

Lastly, in Hill v. Carolina Power & Light Company. et al., 204 S.C. 83, 28 SE2d
5_45 (1943), thé Suprerﬁe Court observed: “If is ﬁot only the duty of an e'lectrié power
company to repair its electric linés when it has .know-ledge of ﬁeeded repairs, but-. it is
bound to use due diligence to acquire information and knowledge cc;nce_ming thé :
coﬁdition of its‘-e.lec‘tric wires: and failure to do so constitutes negligence.” |
| The record shows Without' contradiction that BEC failed to follow its own-
i_nspection‘procedufes and tﬁat had sﬁéh précedures be’en'followed, according tol. BEC’s
own expéﬁ, the excessive sag in tﬁs line would have been épparent to a trained lineman.
What is unknown is for how 'long this liné had %ailedfo cbmply with the NESC héight
requifements. .The reason that infonﬁation is unknown is.‘bec'ause admittedly at no time

after December 15, 2003 did the BEC lineman whose area included this line evér conduct
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an inspection of the: line despite»being on the property on multiple occa_sions during the
next 4 plu‘s 'yea‘rs’; As | the Subreme Court' observed in Hill, &p'g Ithat ‘conduct is
_ negligent BEC should not be allowed to use its own negligence as both a sword a.nd',
- shield in th1s case to clarm that they had no-notice of the defect and the Trlal Court erred
in. acceptmg such a cla1m by BEC by engagmg in the latent defect analysrs BEC'
' suggested The error is magnlﬁed when 1t s cons1dered that BEC had a helghtened
standard of care due to the extreme danger posed.by 1ts hrgh Voltage d1str1but1on llne.
| ‘: The record‘-beforezltthis,:'C:ourt‘ 'le'ads only.I to | the conclusion' that BEC was
neghgently 1gnorant VW1th regard to inspecting this lme Their lineman admrts he farled.
to inspect in accordance w1th BEC pohcy BEC mlght have’ become aware of the .
~ lineman’s fa1lure but they had a policy of keeplng no records of thesemspectlons Wthh
Vyere done in connectlon with their normal service calls (R p. 279, line 4-p. 280 line 5)
| Had they kept such records, they mlg_ht have alerted to the_fact that in thls instance Rico
Harrell Was‘. failing to .inSplect'as .requlred. As a matterof pollcy, the rlsk of loss -
occasioned bysuch neglig_ent ignorance 'should fall upon the party who was negligent,not '
upon the party yvho ‘was harmed. This is consistent with the purpose of tort law which

seeks to protect safety interests and is based on protecting society as a whole from harm.

Sapp v. Ford Motor Company, 386 S.C. 143, 687 S.E.2d 47 (2009). This policy concern
is accentuated when the party who seeks to profit from its own neglect is a party that is
also held to a higher standard of care because it is engaged in an intrinsically hazardous |

activity.
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. The Trial Court erred.in' applying an ordinary caré 'standard'o_f
care to the Respondent in weighing the respective negligence of each
- party for purposes of the Respondent’s comparative negligehc_E"defense,.

"T_he Trial Court wrote a single paragraph footnote with a comparatit(é negl_igphcc
analyéis of the parties and found that the negligehce of the Appellanté 'o_‘ut.weighed‘ any
‘ hqgliger_lce of the Respondent. The facts noted‘ by-the' Court ‘in. reaching this éanciusion
' were as fol'l(‘)ws: | |
(a) Appellants h/ere aware of the presence of the line;

(h)' The clearance at the point of contact -Was 18°2” which was oniy 4 .'below the
required height;

.(c) ‘. The Appellants “eye-balled” the 'height of the line and the height of the tent’ and
guessed incorrectly t_hat théy had» room for thp tent to clear the line;

(d) ' That they violated thp OSHA teh‘folot rule; and

(e) That BEC had no notit:e that there was going to be ‘the activity of setting up the
tents. “ | | | “

. In reaching the conclusion that thé doctrine of COmparattve n.egligenc_e‘ barred
recovety, the Trial Court once again failed to consider the respective standards of care
applicabte to thé parties. Frotn the content of the foptnote, 1t is clear that the Trial Court
intended and in fact did apply the aame standard of ordinary care to both the Appellants
and the R_espondent. With .ah the .utmost respect for the Trial Court, ‘when the proper
‘standard of a high degree of care is applied to the Respondent, the cohcluston that the
negligence of thp Appellants exceeded that of the Respo'nder.lt is not' only without .

evidehtiary support, itis wholly illogical.
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B At thé ,éﬁtset,i Appellants are ﬁbt _.c‘olntending-'t.hat the evidence did not support a

; factual ﬁndmgthat Athéy Were aWare: of the presence of the line ;)r that they violated in the

" OSHA ten LfO(l)t..r_ule. In fact; thosé eleménts- forméd ‘the'ba‘sis‘, for the acknowledgemént

o madeby _thé ’Ap}‘ﬁéllént:s in their written closing afgument fh_at.the evidence would sﬁppoft

f ;m al‘.l'Qc’z;tiOn.lof 10% :n'egligenc':e.'ovn their part. The discussion that followé that will

. b}ifnafily )-foc\us'..o-‘n‘ the' conclusion in item (c) that the Appellants “eye-balled” line and
Véuess‘é‘dr' incor’feb_t-l»_y_ ¢6ncern1:ng the amount of cleaiance.- |

Any evaluation of comparative negligence of neceésity involves an analysis of the

| céndﬁpt c.)‘f the ‘parties'. Eététe of Haley v. Brown, 370 S.C.. 240, 634 S.E.2d 62 (2006).
Becau‘se. it is clear thai the .Tri‘al Court’s finding Qf negligenice on the part of ';he 4
- Appellants necessarily rests on their v_isﬁal inspectioﬁ of the 1if1e and its height, it follows
that it is similarly abbfop_riéte to look at the conduct of the Respond’ent, the judgments
th'at»itvmade about the line and its height, and how those jpdgments were aﬁived at By the
.Respond'ent., Only when you are cémparingj:{:onduct to conduct is it possible to fnake a
reaSoﬁed determination of the _respectivé degrees of negligenée of each party: -

| When the verb “eyeball” was used duriné the course lof trial to describe any
party’S' behavior in making judgments. c_oncern’ing'the ﬂeight of the lihe, it was used by
Respondent to describe its own conduct.b Mzr. Jackson, the standard of .care expert testiﬁed
to the following concerning BEC using visual observation to _maké judgmenté concenﬁng_
the height of the liné: |

(a) “Yoﬁ'il know, ar;d they're, of course, eyeballing it from a bucket truck.”

(R. p. 986, lines 2-3) |

(b) " “Well, that, and I guess the other thing is we know that in terms of anyone being
- out there, I think this was recently put out as a -- there was some kind of maintenance
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sheet that was produced to me where on 12/15/2003 that riser conduit had to be repaired,
so there was line personnel out there then and would have put eyeballs on the line, and as
far as I know, they didn't report it bemg low at that pomt in trme so. it would suggest it

~ was built properly : .

(R. p. 986, lines 6-14)
Isaiah Ward' a forrner BEC lineman-testi'ﬁed»‘o’n.direet exam:

“Q. And any measurements that you would have: had fo. do in that process as far as
_the amount of” sag, those would be done by eyebalhng‘7 ~

A Yes sir.

(R p. 1:072,,1ines 21-24)
At the risk of redundancy, and as noted in the statement of the evidence at trial, -

"~ Mr. Jackson testified on direct examination to the following description of the BEC

inspection program:

“Q. If .you were to assume that Berkeley's inspection program is pole inspection .

on an every eight-year cycle, plus having its employees and line personnel look

at the lines as they drive around the service area, and you assume that is the

inspection program, do you have an opinion to a reasonable degree of englneermg

certainty as to whether that program eomphes w1th the requlrements of the
Natronal Electrrc Safety Code" :

: A It does, and it's also a very common method of perfonnmg those 1nspectrons as
it relates to other utilities around the country, in my experience.”

(R. p. 965, lines 11-21) (emphasis added).
Similarly, the BEC manager of operations who was responsible for oversight of"
the inspection program stated: : | " Y
Q. “And as I understand it, Berkeley Electric's inspectioh program consists
basically of linemen that are r1d1ng down the street. They're looking at the power
11nes :

A, Correct.”

(R. p. 415, lines 1-5).
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‘The evidence concerning the implementation of the BEC line irispecﬁon program
- was that the people chafged with conducting those inspections did the exact same thing.

- that the Trial Court faulted the Appellants for: they looked at a power line and made a~

o judgment about its height. The only difference bétween the two was that. when the

Resﬁohdents looked at théir power lines and made a judgment concérning their heigﬁt;
' tthey were feqﬁired fo exercise a higher standard of care Vdu_e the hazards involved in. their
_ distributjon of electricity while the Appellants were only held to a standard of ordinary
care. |

The Trial COl;rt’S finding that the négligenée of the Appellants outweighed that of
the Respondeﬁts only makes any logical sense if the same standard of care is -applied to
both parties, l.e., an ordinary care standard of care. But there is no rat_ional basis on which
that conclus.io‘n can be reached when the parﬁes are engaged in- th¢ exact é'ame conduct in
endeavoring to make the exact same judgmenf and fhé party deemed less neg.ligent ﬁés a
heightened standard of care as opposed to the party deemed to be more negligent. .For~ thlS
| reason, the‘Trial Court’s conclusion fails to satisfy the “ahy evidence” test of Shepérd, '
supra and r.nust‘ be reversed. |

- This result becomes stronger when the evidence surrounding several of the other
~ conclusions contained in the footnote is ékamined more closely. First, the Trial Court
found that no notice had been given to BEC concerning the movement of the tents.
Respectfully, that is not a relevant issue under the circumstances of this case. BEC Wés
alreédy charged with notice of the general naturé -Qf the -activity that would také place
beneath its lines. It was for that very reason that NESC set a minimum height requirement

~of 18°6” for this line. The evidence adduced at trial was again undisputed that had the
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~ line complied with lthe mlnrmurnhelght requirements, the tent. would not have made
contact with the line. . |
 Similarly, the Tr‘iai.céﬁrt’é cmphasis that the line was “bﬁly;a few inches” below -
code at the pornt of contact misses the pomt in several respects It is entirely possrble that
- those “few 1nches 'made the . drfference between life and death n thrs case: But more )
1mportantly, the p01nt of contact d1d not repr.esent the low point of this partrcular line.
The low. pornt or mldpomtﬂof the llne had a clearance of 16 ll” or 19 inches below code
req‘uirement.,lhat meant a ,srgnrﬁcant length ’Of, thls‘span of l1ne.was_below code and
| represented a hazard.to aﬁy person_ With proxirnity to it. It was only fortuitous that the
i point of _contact in this case-t)vas just a “few inches” shy of bein.g legal. As acknowledged
_‘Aby ‘the 'Respondent the »NESC represents the' Blble for‘saflet'yf 1n the electric utility -
1ndustry It carrred w1th it the force of law under Rural Utlllty SerV1ce federal regulatrons
- _appllcable to BEC It is de31gned to protect the publlc from the hazards posed by
: .electrlcrty To say that the line “almost” Icomplled with the codé at the point.of contact is
'-reall.y to say _that the line was “ almostf’ safe. It 'Wasn’t. ‘ |
Lastly, Appellant wishes to devote sorne discussion: tl{ the violation of the OSHA
f) ten foot rdle and why that violation. merits only a small allocation of negllgence to the
. Appellants themselves, under 'the. evldence submitted by z‘heRe'Spona-’ents own experts
who testiﬁed concernin’g that subj ect. B
_ Eric Jackson was _BEC’s standard of care expert and stated the following
on his direct examination:

“Q. Were any of those violation regulatlons violated by the men in moving the oo
' tent7 -
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" A. Well, yes and no. The way I read the record and OSHA report, the supervisor -

at first recognized the presence of the line, warned his workers of the hne and -
then later on failed to track the work away from the line.”

" (R.p. 953, lines 8-14).

' In his direct examination, Ken Keberle who was called by BEC as an'expert inthe

" area of event safety, stated:

“Q. What. should an employer who operates a tent rental business. do in terms of :
workplace safety to aV01d an accident like this? What are the steps they should go N

, through‘7

A. First is understanding and training that there is.the ten-foot rule. Again, ten *

foot is' the minimum safe approach distance. Never get within that ten-foot
“clearance zone, using spotters, training employees of the hazards, and
communication on the job site.” - : : o o

(R p. 1035, lines 9- 17)
Mr. Keberle amphﬁed on thls opinion with the followmg

“Q. And if there are hazards such as a low- hanging electrlc line, what should the
tent company do? :

A. Well, the steps involved with a site survey generally accepted in industry is:
One, they're noted, communicated from whoever does the site survey through a
written form to the operations people who then pass-that on to the installers.

The installers need to have the site survey with them, understand the site
survey, and then the hazards are noted and how they re to be aV01ded

' Q. Had that be'en done in this'case, do you have an opinion to a reasonable degree

of certainty as to whether the accident could have been avoided?

A. The site survey, whether or not it was done, the communication did not occur
to let the installers get within the ten-foot exclusion area.”

(R. p. 1036, lines 5-20). -
BEC called Mr. Thomas Markel as an expert to address the violation
: OSHA ten foot rule. Mr. Markel opined:

“Q. What steps should the rental company have taken regardmg th1s work to
avoid the accident? :
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- A. Well, it soundslike at the beginning they took the steps. They had done some
type of site review, and they had decided where to install the tents, but where this
thing failed, it seemed, is that the planner changed his mind as to where he wanted

a tent, and he went and picked up this 20-by-20 push up. frame tent, push pole

frame tent, and walked it -- which- is not. uncommon. A lot of people do that,
move' those tents around, but they walked it, and without realizing -- or they-
actually realized they were kind of close to the power line, but they picked it up
and walked it even closer to the power line.

‘ And they basically should have -- you know, situational presence,. they
should have realized between the planner and the tent rental company personnel
that they should have stayed clear of that power llne

' (R p. 1044, line ll -p- 1045 line 3)

Frnally, the actual OSHA 1nvest1gator was deposed and stated “we did not find
the [Plamt1ffs] in violation of anythrng ” (R. p- 1203, hnes 6-7). “What we find most of
the - time 1f we find the employees had some stake in 1t we usually go that employee
misconduct route.” (R. p. 1203, lines 7-10). However, Mr. Wilks stated, that none of the
men holding the tent were cited because no employee misconduct was found. R. p. . -
1213, lines 16-21; p. 1214, lines 5-9).

The point of the above recitation is to point out to this Court that the evidence that
the Respondents themselves produced at trial ‘laid the majorlty of the blame for the
v1olat10n of the 10 foot rule not on the Appellants but on Mr. Richardson, Ms. Donehue .
and Mr. Clayson, the crew leader. While Appellants acknowledge that the evidence at
© trial supports some allocation of neghgence to themselves when viewed under an
appropriate standard of care analysis, the Trial Court S ﬁndmg that the neghgence of the

Appellants exceeded that of the Respondent is not supported by any evidence and

‘requires reversal.
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Iv. T-he Trial Court erred in failing to grant :Appellants motion for
judgment on the issue of- Respondents llability at, the close of the
ev1dence : : o
Appellants will not repeat the aréument of the preceding :sect_ion;coricerning why
the Trial Court’s ’conclusion’that their negiigence eiiceeded'that;orf' ‘the Respondent was
error. Howei/er, they‘do incorporate that argurnent into:this_-eniinieration of. error. Not .
only was there not “ariy _evidence”‘ to snpport the Trial Court?s cornparative negligence
' tinding, but whe_n— the correct standard of 'care.is- apphed, the ei/idence‘ deman‘ded‘ a
finding that the Resnondent’s negligence ei(ceeded that of the A_rinellants. ‘The Tr‘ial\_
Court theirefOre erred» in _denying Appellantsf Motion for’P_.artialv VDiire‘ct.ed '_Verdict;jor'
'Judgm‘ent on this issue made at the close of the evid'ence.' ’
| Adrnittedl;t,'_this case presents an unusnal set of _.circumstances that:are not likely
to arise in the majority of neghgence. cases that corne ‘before this Court Nevertheless'
Appellants submit that when the uncontradicted evidence that was before the Trial Court'
is viewed under an appropriate standard of c‘are, that eyidence demanded verdict and

' Judgment in Appellant’s favor on the comparative neghgence issue as a matter of law. In

- Creéech v. South Carolina Wildhfe & Marine Res. Dep't, 328 S.C. 24, 33, 491 S. E 2d 571

575 (1997), the Supreme Court stated the following regarding directing a VerdiCt on the
issue of comparatii/e negligence:
“"Generally, contributory neghgence is a question for determination by the jury.
But when the evidence admits only one reasonable inference, it becomes a matter
of law for the determination of the court." [cite omitted]. A directed verdict is
warranted only if the only reasonable inference that may be drawn from the
~evidence is that the plaintiff's negligence exceeded fifty percent.” -

* While all the reported South Carolina cases deal the direction of a verdict in favor

-~ of the defendant on the issue of compa.rative negligence; there is no reason that the rule _

27



L . enunciated in Creech, supra is not equally applicable to the direction of a verdict in favor

- v(‘).f' the plaintiff, 1.e., that “the only reasonable infefenée which can be drawn from the
evidence is that the [defendant’s] negligence exceeded fifty percent.” This is exactly suéh
"ajcas_e. That is so because the operative. conduct involved by each party is making visual

* jﬁdgments‘. éOricérning the height. of a power line. _'Wherev' t\hek starida_rd of care for one -

. - -ﬁgﬁy.making-'fhat judgn_ient.is higher than the other party, the négligénce of the party

,‘with;the ‘heightened standard- of care is per. se greater. Thus, the Trial Co_ui‘t was

'. éc‘i.dititondlly eﬁéd. when it failed to grant the A’ppe_llants’ Motion for a‘dirbe’cted'verdict on
: the'viss.ue of 'comparative. negligence. ‘ |
- | CONCLUSION =

| Thé,Trial‘ Court’s- failure to analyze the evidence .jin. the context of the‘proper'
B Standard of care appliica‘t’ﬂe_. to each péfty led the Court to erroneousiy conélude that the
distribution line febreseﬁtea a latent._de_fect' ot feasoné;bly- diséoverab_lé and that no
. eVid_enc_e-‘- suggest-ed'the Resbonden’t knew or should have‘ known of thé' déféct. This'

, failﬁfg to envgager iﬁ a cérrect Stgndafd of cére analysis further led t,he’ Trial .C'ourt to-.

erroneously decide the issuevof the parties’ compa.fativé negligence. This VCQurt should .
re\;é.lr"se the Trial Court’s judgnﬂent, remand the case Witil directioh for entry of judgment
in favor of kAppel}Iants ahd agaiinst Respondent, and instruct the Trial Court} to decide the -
" respective percehtages of fault applicable to each' party and the issue of the damages to '
which Appellants are entitled. | |

Respectfully Submitted

|
Kevin/B. Smih-
Hoffman Law Firm

7087 Rivers Avenue ~
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