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“AR‘GUMENT'.

I I;lfrbdﬁctién: o
B ‘Th.‘e‘iResponc_i'ent attembts to persuade this Court that tflis éppeal is nothing more '
' than a. ré;Weighing "(_)f ,. “:thé evidence addpced at trial by,. a spurped‘ iitigant.. That
: 'chéraéterizatio-ng \\zvhiie'understandable, is incorrect. The Trial Court’s Order in this case,
when ‘read'fairly' and -as a.whole, demonstrates tﬁat it failed to grasp controlling legal
7 principl.és and apﬁly ‘;hoée pn'ncipleé to the factual findings thgt it made. Appeliants' were
o enti’t’l.ed‘ fo a decision of the case utilizing correct legal standards. The failure of the Triai

Court to do so amounts to error requiring reversal. -

II. - Appellants preserved their -cl‘ai_ms of error for apbeal,

For each error énurr;erateﬁ, Respondent claims Appeliar;ts fail-ecll to assert the.
. clqim in Trial Couﬁ,- i.e.,.they failed to advécate a standard of care position, they failed to -
' advocéte a laclk.o‘f di‘ligeﬁce pos,ition »militaﬁng against a lateﬁt defect ﬁndlng and they
failed to édeduately move for judgr‘nent. in their favor as to liabil‘_i'tynat the v‘c;)’r:lclus_ion' of
; the evidencé;» Thé Res’pond.ent is i'nco_frect in each of these assertions. |

~ Respondent’s basic prem:ise is .ithat‘ as a condition_precedeht to prosecute an

aﬁﬁeal from a bench trial, a party is required to seek relief under SCRCP‘ 59(a) br 59(e)
(Syee Imtiél ABrie>f pp. 5, 9). ThevRes’pondent cites no-auihority for this peculivar proposition.

and Appellants find none.” The cases cited by 'Respondent/ fail to stand for this -

proposition. Parks v. Morris Homes Corporation, 245 S.C. 461, 141 S.E.2d 129 (1'965)' |

holds that when the trial court during the course. of trial makes an allegedly préjudiéial

remark in the presence of the jury, in order to preserve a claim of error, the aggrieved

party must raise an objection contemporaneously to the remark. Wilder Corporation v.
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‘Wilke, 330 S.C. 71, 497 S.E.2d 731 (19.98)_ ot __o"nly_’fails toi_support_ the proposition
advanced by Resporident_, it afﬁrmatively rejeets it.-'_.The C.ourtﬁf-stated:‘ “As such, Buyer ‘
contends that the above issues were riotpreserved'.for reyiey\‘f because Seller failed to

‘ make a Rule 59(e) motion' We dlsagree- Post trial motions are not necessary to preserve
. issues that have been ruled upon at trial; they are used to»preserve those that have been

raised to the trial court but not yet ruled upon by it.” South Carolina Department of

Transportat1on v. First Carolina Corporation 372 S.C. 295 641 S.E.2d 903 (2007) stands

for_the proposition that a party urging error on appeal must-hav_e advocated its position
before the l“rial Court with sufﬁcient specificity to allow the Trial Court_ to address it.
The record .before this Court demoristrates that _ Ap.p:ellants' vfu’lfilled their
obligations to advocate their positions with'res'pe,ct to the issues raised iri this appeal.,‘
With respect to the standard of care issue, Appellants told_the.Court in their opening
statement: “The laiy’says, ﬁrst of all, the power eompanies rriust use the highes’t degree of -
carevin constructing, maintaining and inspecting their pOWer lines. ‘T.hat.’s the legal _'
' 'sta'ndard in this case, the highest degree of care.” (R. p. 215, lines ll-l44). That position

was continually reiterated throughout the trial. This brief does not allow for a complete
_ recitation of all the occasions where Appellant’s standard of care position vi/as enuneiated
to the Trial Court, hoyvever several additional examples include the followingf
(a) “We suhmi_t to Your Honor, did Berkeley'Electric exercise-the highest -
degree of care and act in accordance With the dariger‘?” (R.p. 222, line. .
25-p. 223, line 2);

(b) “These, Your Honor, .in general are what we would submit are -

'evidence of negligence that you might use’ in making your



determinat'idn, so we are not ;:Onten'aing this creates a private cause of
.ac'tio‘n, but it does give relevant evidéhce fo.. you in ybur consideration
B as to whether or not they met their standard of the highest degree of
c}are‘.” (R. p.. 24.1,. lines 17-23);
(c)" “II't"s our poéition that represent_é the standard ‘of care in this case, the
'highe;t degree of care, and that’s not being doné.” (R. p. 434, lines 14-
o _ §
| Similérly, the. Appéilants continually édvocafed to the Trial C‘ouft the position that
the céndifion'of the power line was one which would havé been revelale,d by a reasonably
- careful inspection. For exarhple, counsel stated to th.e.‘Court the following-: “1 think at the
eﬁd of the case we’re going to make a case to Your Honor that the iﬁspection program is
' faultyv, in and of itself, that Berkeley | Electric has the highe.st degre_e of care in the
construction and maintenance of power linés, and if they are required By federal law to do
inspections aﬁd they’re réquired to write down those inspections ére done and they’ré not
just makes it really hard to do inSbe_ctions, especially'to_the highest degree of care, and,
ultimétely, we’ll contend, that’s why- this happened.” (R. p. 416, lines 11;20). Indegd,
_that was. the entire point ,of tehder_ing the interrogatory response ‘where the Respoﬁdent
admitted that the li.ne had never been inspected for éonﬁpliance with NESC clea.ranc.e.
re{quire’ment‘s and the sdliciting of the admission »from thé RespondentslV{icé-President
Timdthy Mobley that in the ﬁ25 y(ears since the l_ine' had beeﬁ erected, it had névef been
inspectéd for NESC gompliancé. (R. p. 407,-lihes 6-12).
| Leistly, ‘Requndent éuggests the Appellants ;Jvaived the clgim. regarding their

request for judgment as-a matter of law concerning Respondent’s liability because after



counsel stated they would submit a brief only proposed findings of fact and conclusmn_
of law were submitted As the cases, crted by Respondent hold the obligation of the
complaining party is to raise its. posrtlon to the Trial Court with sufficient spécificity to

allow the Trial Court to rule South Carolina Department of Transportation v. Flrst-

Carolina Corporation 372 S, C 295 641 S.E.2d 903 (2007) This was certainly done.

" Respondent’s additional. claim regarding the ~terrn1nolOgy placed on the motlon,r 1.e.,
“directed verdict’? clearly exalts forrn over substance. The point here is that Appellants
clear-ly and unam_higuously inforrned the éourt of their position.- The correct standard of
care was advocated at length in the - Appellants’_ proposed order. 'AThe Trial Court |
considered this position. of lawi ,and rejected 1t The Court ruled in ea'chinstanc"e, the-

ruli'n'g is the Order and Judgment appealed from. -

1. Irrespectlve of the phrasmg, the Respondent is held to a higher degree of -
care than Appellant

‘Respondent cites Eargle v. Sumter Lightin.g Co., 110 S.C. 560, 96 S.E. 909

(1918), Elliott v. Black River Flectric Cooperative,'233 S.C. 233,104 S.E.2d 357 (1958)

and Sherrill v. Southern Bell Telephone and Telegraph Company, 260 ‘S;C.'494, 197

S.E.2d' 283 (1973) as authority for the proposition that the standar_d of care required of it

was a simple ordinary care standard. Respondent chose to ..include selected‘ duotations

from those three cases in its initial brief. The quoted material - dernonstrates the

correctness of proposition that 1s advanced by 'Appellants-and the error of the -Trilal Court:

where'a party is engaged in_a- hazardous activity, as Respondent adrnittedlyis, that party
is held to a heightened standard of care that is'_comrnensura‘te with :the danger involved.

" Thus, Eargle holds: “What we have held is that, in dealing with an agency known

to be so. dangerous and deadly, a very high degree of care is required;. hut that is nothing
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more than a different way of éxpressing what is axiomatic ih th¢ la§v; tha_f fhe degféé _of
cére to be exercised in every éase shduld be commeﬁsurate”Wifh 4the déng‘er-fh}e; greéﬁef -
the danger; the grgater the care re.quir'ed...” The EH_i_Q_tI. Court states the ,s?andard as "‘_To
state that the highest cérg muvsf be used to prevent 1nJury and that ofdinai‘y‘ c;,.ar’e must be
used in view of all the circumstances t_(; prevent injury sbunds ’differen't‘ in sfétement, but,
when analyied, the meéning 1s not far diffe_rent, _fbr the ordinary care requifed under thg -
circum'st,ances‘ is relatively a high degrée of care when put into praéti(:e_.’_’ The M
Court states “_Our cour_té héve established a high degree of care for the utility companies -
1in maintaining Wire l_ines'. When utility combanies m‘aintain;vire lines on or over private
prenﬁses, they are required to use care commensurate with thé danger to see that no
injury cdfnes to bersons rightfully in proximity to thefn and .who are guﬂty of no Wrong.”_

,Ih each quote, thé plain language.‘ empioyed by the -Cou.rt emphasizes that the
degree- of ‘cvafe reciuired of one who is engaged iﬁ a hazardous éctivity isa degrée of care
comfnensuréte, with the danger. That undisputed standard, _applied to the circumstaﬁces of
thié case, demonstrates thé error committed by the Trial Court. The Tﬁal Court found that
the act of Appellants in looking at the power line and making a jud_glﬁent that the tent
could be safely moved beneath the line was negligent. As acknowledged by Appellants in -
their initial brief, that ﬁnding, by the Trial C.'Qurt is reviewed by thié Court under ari.an_y

| evidence standard. Because of that, Appellaﬁts Have not énd do not challeﬁgé that ﬁﬁding
in this appeal. o

| That said, crediting _thé evidence submitted by the Respondents at trial in the light

most fa;/orable to _judgmenf of the Coﬁrt, the evidence unequivocally demonstrated tha;c

Respondent engaged in precisely the same conduct in conducting whatever. inspections it



may haVe doriev of this particular pewer line during the 15 year period between the.’
_.efecti‘ovh of t.he‘lir_le' and ﬂ;e electrocution of .'John Fortney and the injury te John
: 'RobAins'olr'l.T Resperild'en.t‘\.ivuould have this Court hold that in executing'the quiic_ frane}lilse .
_ granted_ to it by ;che State :and while engaged in an activity universally recognized as
ex‘.[remely‘ héz_ardohs'thet they. ‘a.re _held to the same standard qf .eare in dealing with high
voltage pov{zef lines ae, ‘2‘1 gr'oef) of day laborers hj:ovi_ng a tent. Appellants don’t make the
' characterizfation‘ of t_hem‘sel\‘/es as day laborers to _dehigrate Vthemselve.s, they were men -
who were perfOrrning an honest day’s labor for an honest day’s pay. Rather, it
demonstrgtes the absurdify of the position taken by the Respondent, a party who
p.rofesse.s‘to have fhe‘ necesséry egpeﬁise to engage in a hazardous activity within 'Iegally
required safety etandardsi, | | | |

When éssessed under, the correct legal st@dard, the'Tr_iai Court’s judgnient. lacks
-legical consistency’ and d’emons'erates plain legal error requiring reversal.

Iv. The Trial Court did use a latent defect analysis in rendermg its-
' declsmn :

The Respondent disputes. that the Trial Court utilized a latent defect analysis

assertlng that Grler V. Cornehus 247 S.C. 521 148 S.E. 2d 338 (1966) “has. nothmg to do

with latent defect analy51s (Initial B_rlef,. p. 10). This is a curious assertion given the

opinion states:

The operator must act with care and diligence to see that his brakes
meet the standard prescribed by statute; but if because of some latent
defect, unknown to the operator and not reasonably discoverable upon
proper inspection, he is not able to control the - movement of his car, he is
not negligent, and for that reason not hable for injuries directly resulting
from such loss of control.



In ‘Grier, it is only .the fact that the defect 1n the..De'.'f'endant’s v’ehicle is latent
which excuses him from berng held hable for a colhsron whrch occurred because his
vehicle had non- functlonlng brakes. Were the holdrng to haVe been otherw1se the brake |
failure in and of 1tself would have been concluswe of the neghgence on the part of the
Defendant, which was the posmon advocated by the Plaintiff.

The situation is identical in the present case. On“‘the date in »question,‘the power
line failed to meet mrmmum clearance rednirements set by 1aw. .And, .ha‘d the line been at
code height,_thc tent never.wo_uld haVe made contact.. These centrval: -facts' in the case are
~ curiously ne\ter acknowledged by the -RespondentQ Moreoyer_;: it 'is. undisputed that
Respondent never inspeCted this line'-for cornpliance for minimnm clearance reqni_rernents
set by the NESC despite speciﬁc statutory obligations to insi)ect andiadrnissions ot this
" requirement by the Respondent itself.! Respondent quibbles in its initial brief of Whether‘
the 1nterrogatory response admitting this. fact or the testlmony of its-expert constltute a
~ binding _]udICIal admlssmn of this fact (Initial Brlef pp. 12-13). However, they'
: completely 'gloss over the admission at trial by Respondent s Vice Presrdent for -

engineering and operations that the line had never been' inspected for comphance with
clearance requirements. (R. p. 407; lines 6-12).
Ultimately, Respondent’s _protests concerrnng _Wheth_er there was a judiciial

admission are much ado about nothing because it again admits the line was never

17 CFR 1730.21 requires: (1) inspections of power lines for compliance with the height
requirements of the NESC; (2) records of the inspections; (3) all deficiencies must be

~_recorded; and (4) the records of deficiencies must be kept long enough to identify long-

term trends. The Respondents Vice President of engineering and operations conceded
this point and testified that they are required to inspect their lines, that part of that
inspection must be to determine if they are at code height, and the reason for those-
inspections is to protect people from being electrocuted. (R p. 340, line 17-p. 341, line
16).



. -inspécted in its brief to this Court, Specifically, Respondent states: “BEC's interrogatory

- rés‘_ponsé is true? BEC udoes not inspect its lineé for NESC compljance because 1t b'l_li_lds its
.lin‘es to RUS specifications which éxce_ed NESC requirements.” (Initial Byief p. 12).-
Respondent’s _p(')sit_ion begs the question. |
Whatevér standar'd.s:'the' line was buiﬁ to iﬁ 1’9_93_ haye:‘ néthjng to doh With'the”
| "qﬁestion bf whai the' éleara;lce of 'Fhe line was on April 23, 2008. Clearly, at sonﬁe' point
be‘n&é_én 1993 and 2008, the line came out of compliance with NESC clearance standards.
,Respondeht admits it is held to compliance with those standards. Reépondent admifs it
‘.Arie\-/e.‘r‘in the 15 year history of the line che.cked to éee if the‘ line complied with those
’s‘t;clndards; -Respondent’s position is akin to.'thevDefendant in Grier sayihg “I‘ never ﬁeeded
to ir.ls‘pect.my brakes because_’ they worked when the car left the factofy.” A
' Réépoﬁd’eﬁt iS“re_quired to diSputé the Trial Court’s use of a létént defect analysis
because it 'apkndwledges that a reasonable inspection of the line would héve revealed the
lack of code compliance. Thus, it cannot as a matter of l’aw\ constitute a latent defect so
as to excuse Réspondent’é failufe ‘to have the l‘ihe meet code rgquirements.' The Trialv
Court erred in ruling otherwise. -
CONCLUSION
The errors enumerated 'v.vere:' preserved for revi_ew a.nd. the claim that post-
_judgment motions bractice Was._required in order to preserve those claims is legally
unsupportable. The correct reading of the case law included in fhe Respondent’s brief
derf_lonstrates. that it is held to a heightened standard 'c':a_lre. Finally, the auth(;rity cited by
Trial Court requires a finding of a latent defect ‘. analysis and by Respondent’s own

admission, the evidence affirmatively fails to support such a conclusion.
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