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TRIAL DAY 1-02/22/14

THE COURT: Mr. Walker, how are you, sir?

THE DEFENDANT: I'm doing pretty good,>sir.

THE COURT: Mr. Walker, Ms. Wiygui, your attorney, a
few moments ago --

THE DEFENDANT: .She's fired. \

THE COURT: Okay.

THE DEFENDANT: My family going to get me an attorney.

'THE COURT: Mr. Walker, we are going to proceed with
the trialﬁat this particular point.in time.

THE DEFENDANT: Well, you all can go ahead without me.
I won't be here. My family going to get me an attorney,>
becausé it's railroad, it's bootlegged from the getup, and

it's a setup and I know it's a setup, and it ain't going to

happen. I don't want her as my attorney. I only seen this

woman for two -- two times and now I'm going to trial with
her.- It ain't. going to happen. It ain't going to happeh.
THE CQURT: Mr. Walker, I need -- before you leave,
éir, I desperatély need to tell you something. Okay, sir?
THE DEFENDANT: You all can go with the trial without
me. I won't be here.
THE COURT: You reaiize, Mr. Walker, that you will be

at a disadvantage if you go forward without you being

present --

-THE DEFENDANT: It doesn't matter. I'm already at a
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disaavantage. Y'all can call out and take my case in. My
momma will get Carl Allen and he'll take my case and y'all
can go from there. T don't give a damn.
THE COURT: The record should --
THE DEFENDANT: 1It's going to happen without me.
THE COURT: The record should reflect that Mr. Walker
was quite adamant and was walking out of the courtroom as I
was trying to address him about the disadvantage that he may
very well be in if the case goes forward without him being
present. He has decided to leave the courtroom, apparently
under some volition, and I'm assuming that the court
reporter has made a record of what was said to him.
,MS. Wiygul, anything that you want to put on the record
to address with the court concerning your client's :
situation? |

MS. WIYGUL: Your Hcnor, I think I'd have to make the

motion to be relieved in light of Mr. Walker's adamance that

- I am fired. This is the first I've heard about it. Up

until this morning he seemed very pleased,with my services.
I spoke with him via phone last night from the jail. 1I'd
ask that the court consider continuing this matter and give
me an opportunity to contact Mr. Allen and see if Mr.
Walker's family has, in fact, contacted him about retaining
him.

I reiterate the fact that we have received a lot of
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this discovery within the last tWo weeks. I feel like I am
prepared to go to trial with what we have. We are very |
prepared to argue the pretrial motion. We'd ask(that the
court consider continuing the matter.

Would the court like me to go on and address the-
proposed voir dire that's been handed up also at this time?

THE COURT: " In a moment I'll let you do that.

- Solicitor, let me ask you then.  Has your office received

any communication from Carl Allen's office? .

MR. MOWRY: None, Your Honor. And candidly, Mr. Walker

has been talking about this for months. He has fired Mr.

Howe aé Well‘saying atvﬁhat point -- this was back in, what,
November? Acfually earlier than that, I believe, when Ms.
Wiygul was appdinted. But he'fired Mr. Howe with the
declgratidn that he was going to go hire his own attorney.
Ms. Wiygul was appointed‘in case that did not happen. So I
will give yéu a little bit of the history, Your Honor.

You're already aware of Johnny Saxon. Johnny Lee
Saxon,.the cd—defendant. "He --

THE COURT: That's the gentleman last week, I believe -

MR. MOWRY: Yes, sir.
THE COURT: -- who's been discharged. He had already
fired Laura Saunders, or he had sought to. She had been

appointed. She was relieved.” And then he had contacted, I
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believe, the public defender asking that another attorney be
appointed. I've not as yet had an opportunity to speak to
the Clerk of Court about appointing another attorney for
him. But apparently there is also.a third defendant that
has been through some --

MR. MOWRY: ~ Yes, sir. Christopher Wells.

THE COURT: I believe last week Mr. Sanders was so
irrate and his conduct was so destructive to the éourt, the
court found itself compelled to ‘hold in him contempt. That
is the first time I've ever actually had to do that.

But do you want to speak as to the other co-defendant?

MR. MOWRY: Yes, sir. Christopher Wells was arrested
about a little over a year. Right about the same time as
Mr. Saxon was. He was appointed Mr. Nasrollahi and recently
fired him. I ge£ confused how this one worked. I can;t
remember i1if it was Mr. Saxon'that had Brian Able briefly or
if it was Mr. Wells. But all thfee of them have said
essentially, "We don't wént attorneys from the Eighth
Circuit." So clearly there is .a .great deal of communication
going on. Pardon me. It was Mr.FWalker that had Brian Able
for a bit. That -- I knew that was in there somehow. And
then Ms. Wiygul. So he has made a game of this; Your Honor,
just trying to delay and stir up the process.

THE COURT: The court is inclined to find that clearly

discussions at requesting a new attorney or hiring a new
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11
atﬁorney is nothing more than an effort at delay on behalf
of Mr Walker. And it is qguite clear from the court's
contact last week with the co-defendant and what was put on
the record at thét particular hearing that the court is in a
position where some individuals are simply attempting to
delay and game the system by repeatedly -—- repeatedly
requesting other counsel to be appointed, because Ms. Wiygul
has said that she is prepared to -move forward with the case.
I do realize there are some motions that we're going to be
putting on the récord here at a later point in time. But
because Ms. Wiygul is prepared with this case at this

particular point in time, because there's no indication that

 Mr: Allén or any other attorney has been retained, because

"all indications are that Mr. Walker was satisfied last

evening with Ms. Wiygul's assistance, the court is inclined
to go forWérd and find that this is simply a situation where
Mr. Walker is attempting, as I said a moment ago, to game
the system.

The court.also finds that by his conduct and by his
expressed statements, Mr. Walker has decided to absenée
himself from the proceedings. The court has made an effort
to advise himithat he is at a disadvantage in that regard.

I have asked the ‘investigator for.the Solicitor's Office
whether a capability existé for closed circuit transmission

of these proceedings to Mr. Walker, whether that capability
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exists, and he informs me that we simply do not have that
capability.

Ms. Wiygul, I realize you have Mr. Powers there who is
going to be assisting you as your investigator. If you
would care to have some sort of a video feed hooked up, or
something along those lines, if Mr. Powers is able to do
that, I'm more than happy to try and make thét happen for
you. But I think we afe where we are.

MS. WIYGUL: Your Honor, unfortunately I don't believe
either Mr. Powers or myself have access to the video
capabilities that that would require. I would point out to
the court, I believe that Mr. Walker's mother and aunt are
in the courthouse. If the court would be willing .to at
least question them as to their ability and plans to hire
new counsel.

THE COURT: I don't know what they look l%ﬁg7br where

- they are.

MS. WIYGUL: I do, Your Honor.

THE COURT: Certainly. If you want tqﬂ—— let's do-
this. Go ahead, Ms. Wiygul, if you waﬁt to have them come
in here. If you want to just speak with them privately
about that, I'd be more than happy to hear what they have to
say. I'm a little bit hesitant to question family members
of the Defendant's in open court on the record. I think I'd

be more comfortable with you asking that question. You and
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Mr. Powers.
‘MS. WIYGUL: Yes, sir.
THE COURT: All right. $So we'll be at ease for a few
moments while you do that.
(Whereupon, a brief recess was held.)
THE COURT: Ladies and gentlemen of the jury panel,

thank you for your continued'patience’with us today. We're

"about to select a jury in the case of the State of South

Carolina vs. David Lee Walker. This is case -- these are
case numbers 14-GS-03-229 and -228. Ladies and gentlemen,
the State of South Carolina alleges that Mr. Walker

committed the offenses of murder and possession of a weapon

- during the commission of a violent crime.

Now, I'll instruct you at the get-go that an
indictment, "ladies ‘and gentlemen, is nothing more than an

accusation. It's7just the method by which a casé is brought

‘into this court. And again, the allegations of the

indictment are in no way, shape of form, proof of any of the
allegations contained in the indictment. Again, this is
merely a piece of paper!' This is merely pieces of paper,
ladies and gentlemen, by whicﬁ a case is brought to this
court.

Now, the State has alleged that Mr. Walker did in
Laurens County on or about October thé 31st of 2013

willfully, feloniously and with malice aforethought kill one

13
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Johnny Cheeks by means of shooting him, and that the said
Johnny Cheeks did die in Spartanburg County as approximate
result thereof on or about November the 1st, 2013 in
violation of the laws of this state against the peace and
dignity of this state. The state also alleges that on that
same date Mr. Walker did on October 31st, 2013 possess or
visibly display what appeared to be a firearm, or visibly
displayed a knife dqring the commission of a violent
offense, mainly murder, in violation of the sections so
named provided againét the peace and dignity of the state.

Now, in this case, ladies and gentlemen, the Defendant,
Mr. Walker, 1is beiﬁg represented by Ms. Wiygul. Ms. Wiygul,
would you care to stand and introduce yourself to the jury
panel, please.

MS. WIYGUL: My name is Elizabeth Wiygul. I'm a
defense attorney out of Greenville.

THE COURT: Thank you very much. And you are assisted
with -- by Mr. Powers and yéu are an investigator. Is that
correct, Mr. Powers? You care to stand.

MS. WIYGUL: That's correct.

THE COURT: Jimmy Powers out of Greenville --
Greenwood. |

MR. POWERS: Greenwood.

THE COURT: Thank you. The State of Socuth Carolina is

being represented by Mr. Mowry and Mr. Neely. Gentlemen, if
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you'd care to introduce yourselves to the jury, and anyone
seated at the counsel table.

MR. MOWRY: Thank 'you, Your Honor. My name is Warren
Mowry. I’m the Deputy -Solicitor and prosecutor here in

Laurens County. Ruston Neely is one of our assistants.

15

Another attorney in our office. Margaret Boykin, sitting at.

the end of the table, she is another of our attorneys. And
Walter Bentley is our Solicitor's Office investigator.

(Whereupon( jury panel voir dire begins.)

THE COURT: Ladies and gentlemen, the way the jury
selection works in General Sessions is probably just a
little bit different than in Common Pleas Court. In General
Sessions if‘your name is called what I'm going to need: you

to do is simply come forward and stand right kind of here

-where this table is. The Bailiff will show you where to

stand. And at that pointfin time the Soliciter will have an
opportunity to either seek you or to excuse you. The
Defendant wiil-héve a éimilar opportunity. I will tell you.
what I tell every jury, or every jury panel. If for some
reason one of the parties asks that you not serve on this
jury, don't take it bersonally. Okay? It could be
something as simple as what you have on today. It could be
something as simple as whatiyou're wearing or where you
work. Don't be‘insulted. Every lawyer has a different way

of picking a jury. So please, nobody be offended.
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follow those instructions. Okay?

With that, I hope you have a pleasant evening. Wear
those juror badges back tomorrow. They'll help identify you
at the front door and will Belp the bailiffs and security
personnel to get you to the jury room.

With that, I'm not going to keep you any further. I'm
going to say I hope you have a dry and warm and good evening
and I'll see you all tomorrow morning hopefully at 9:30.
Okay? 1If there is no delay and it's okay to get here, come
and be here at 9:30 tomorrow morning and we'll start the
trial promptly at that time. I do have some other matters
I'm going to have to take up concerning this case.
Hopefully some of the other issues I'm going to work
through. Those are merely legal issues, and hopefully we
can do something to try and shorten or expedite this case
for ybu as much as possible.

With that, have a.great evening, and the Clerk will
join you out back. The bailiffs will show you the best way
to get out. OQOkay? You all follow them. Thank you.

(Wheréupon, the jury wés released for the day at 12:53
p.-m.)

‘THE COURT: The jury is out. Ms. Wiygul, did you --
apparently -- my clerk just passed me a note. Apparently
you have spoken to Mr. Walker's family, his mother, and --

MS. WIYGUL: That's correct, Your Honor. She's present
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in the courtroom. She has informed me that the family is
unfortunately without the financial means to obtain private
counsel.

THE COURT: All right; Ver?'good. The Jjury has not
been sworn at this particular moment andvtimé. Are we okay
to take up.the motions after lunch, or do you want to go
ahead and address a few of them, Ms. Wiygul?

MS. WIYGUL: Yéur Honor, I would appreciate it if we
could go on.and just address the motions that ha&e to do
with the issues that have arisen this morning.

THE COURT: Certainly, go right ahead then, please.

. MS. WIYGUL: I would make a motion that the case be
continued in order to have a new jury panel. That's based
upon the.jury panel being tainted as is shown by the
comments made by juror number 36, whenever he-approached’the
floor, stating that he overheard gommenfs»and witnéssed
behaviors of the Defendant that would cause him not to be
able to be impartial in this frial. He ‘also indicated that
he had overheard the comments of seven to nine others in the
jury panel that céused'him to believe they felt the same
way. I realize the court did question the jury panel as to
that issue. However, we would simply submit that that was.
not sufficient to cure the issue and that the jury panel has
been tainted.

THE COURT:. Does the State have a_position'on this?

17
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on the State vs. David Lee Walker. Mr Walker is not present
in the courtroom. Ms. Wiygul, I'm assuming that your

client's mother had an opportunity to talk to him over our

Jlunch break. Anything that's been related to you?

MS. WIYGUL: Your Honor, I attempted to speak with Mr.
Walker after lunch. ’He will not even speak with me at this
point, except to reiterate that he doesn't_think it's fair
and that I've been fired. The State has felayed a plea
offer that I've been unable to relay to Mr. Walker because
he won't listen to me relay it.. I would ask that that be
relayed to him.

I'm also asking the court to make sure that Mr. Walker
understands he has the right to proceed pro se with me being
appointed as stand-by. counsel. It's my understanding that
the court does plan to try him in his absence if he does not
choose that option. |

THE COURT: So that I can apprise Mr. Walker of the

offer that has been extended, Solicitor, what exactly has

been.put on the table?

MR. MOWRY: Initially, Your Honor, the offer was a plea
to voluntary manslaughter for 30 years. If he'll plea to
voluntary manslaughter we'll leave it to the discretion of
the court. Stand up plea.

MS. WIYGUL: And the 30-year offer has been relayed to

Mr. Walker and he rejected it. He has not heard the offer
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36
for a stand up plea. |
THE COURT: So two to three on voluntary?
MR. MOWRY: Yes, sir. I have just spoken with the
family about that. Told them that I was going to make that

offer to the court. I do not hold out much of an

- opportunity that he's going to accept it, but nonetheless I

want the offer to be made.

THE COURT:  Well, legaliy he's entitled to be informed
of that offer. Let's have Mr. Walker join us, please, sir.

(Whereupon,.the'Defendant entérs the courtroom.)

THE COURT: The record should reflect that Mr. Walker
is back. Mr. Walker, I asked that they'have you step out
here becauée I do ﬁeed to tell you something. Inform you of
something. >Two things. And then ask you a couple of
questions. '

'First of all, Mr. Walker, the State has méde an offer
on your case to allow you to plead guilty.to voluntary
manslaughter, and your attorney told me that éhe had limited
to no success communicating thaf offer to you. Voluntary
manslaughter carries a minimum of two yéars and a maximum of
30 years, and sentencing would be at the discretion of the
court. Obviously your lawyer has an ethical obligation --

THE DEFENDANT: She's not my attorney anymore.

THE COURT: Well, that's the other thing I was going to

talk to you about, Mr. Walker. At this point in time the
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court has not relieved Ms. Wiygul of any representation --

THE DEFENDANT: I'll be leaving.

THE COURT: I just really need to talk to you, sir. So
please, if you could, allow me to say a few things, éir.

If you fire Ms. Wiygul, Mr. Walker, if I allowed you to
do that, you realize that you would be acting.as your own
attorney.

THE DEFENDANT: No. I'll have another lawyer.

THE COURT: And that's something else. I don't know if
your family has had an opportunity to tell you yet, or--has -
- they've communicated to Ms. Wiygul that they're simply not
in a position financially.to retain an attorney.

THE DEFENDANT: (Unintelligible) going to get one. She
already told me.- She}s setting this up today...She‘going to
get me a . lawyer.. I'm going to get a lawyer. Because all
this stuff is staged and is cahoots and all, and I'm not
going to be a part of it, Your Honor. If you want to try me
in absent, you go ahead and try me in absence. All you're
going to do is make me rich.

THE COUﬁT: Mr. Walker - Mr.>Walker, I have not
relieved her. So as of this moment and time she is still
your attorney.

THE DEFENDANT: She is fired for me. You can't tell me
who going to represent me. You can't -- you can't -

THE COURT: Mr. Walker -
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THE DEFENDANT: You're not going to tell me who going
to represent me.

MS. WIYGUL: -Let him stay here and let him talk.

THE DEFENDANT: And I'll make sure the Supreme Court
hears of that. .

THE COURT: And that's perfectiy fine, Mr. Waiker. I'm .
happy for you to write -- |

THE DEFENDANT:I* Yeah. =~ S

THE COURT: . and talk to whoever you want to;.sir.
But the-poinf is, when you applied for counsel, whénAyOU
asked for the attorney --

THE DEFENDANT: I didn't apply for it. He did it. I

~didn't apply for nothing. He gave it to him. That's his -

He gave it to -

THE COURT: Mr..Walker --

Ms; WIYGUL: Just listen to what neéds to be said and
we'll take you back. Okay.

THE COURT: The court has appointed her. o.kay? At
this point in time she is your attorney. I have notk
released her. You do not have the authority to fire her
unless you decide that you're going to proceed without an
éttorney and represent yourself, which you have the right --

THE DEFENDANT: She is fired. She is fired and I'm
going to get an attornéy. I'm not able to represent myself.

She is fired.
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THE COURTE But, Mr. Walker, as you stated a moment
ago, because you're unable to represent yourself, and
because I do feel like you would be at a disadvantage if you
were to represent yourself --

THE DEFENDANT: I'm at a disadvaﬁtage in this
courtroom. I'm already at a disadvantage.

THE COURT: Mr. Walker, I assure you that I will afford
you a fair trial. A'hundred percent fair‘trial, sir.

THE DEFENDANT: An attorney is always -- You ain't got
hothing to do with it, Judge. -I already know what's going
on. I'm here. I'm already -

THE COURT: Mr. Walker --

THE DEFENDANT: ‘And you part of it, Judge Addy. You a
part of it, because you been allowing this stuff to going on
in your courtroom. You're a part of it.

THE COURT: Mr. Walker, 1 appreciate your frustration.
I sincerely do.v Ms. Wiygul, at this point in time, is your
attorney. She is going to remain your attorney unless you

decide to represent yourself. Again, I would ask you to

reconsider your decision since --

THE DEFENDANT: No, she's fired. You can go ahead. I
won't be back in this courtroom.

THE COURT: -- to reconsider your decision not to be
present while the case is going on.

THE DEFENDANT: No. No. She's not my attorney. And
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if you want to proceed without me, I'm telling you she's not
my attorney, I will make sure tﬁe lawsuit. falls on you, too.
So go ahead and proceed. She is not my attornéy. And put
that on the. record. She is not ﬁy attorney.
| THE COURT: She is writing down everything that's being
said, Mr. Walker.

THE DEFENDANT: Yeah, she is not my attorney. She been
to see me two times. She has not had enough-timg to prepare
my case. She is not_my attorﬁey.

"THE ‘COURT: Mr. Walker, there --

THE DEFENDANT: She is not my attorney.

THE COURT: ~— there are a number of motions that I'm

going to be ﬁaking up briefly here. " Are you sure that you

don't want to be preséht?

THE DEFENDANT: No, I don't want to be present. I want

‘to go back ‘to-the jail. She is not my attorney. -And I

state that for.the record, so when I do get my new attorney
and you aliaproceeding with trial I'1l1l find out who all the
lawsuif go to.

THE COURT: All right. Very good.

THE DEFENDANT: She is not my attorney.

THE COURT: Very good, Mr. Walker. Thénk you. You may
have a good day.

THE DEFENDANT: Thank you. You have the same.

THE COURT: Yes, sir. Please take him back.
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(Whereupon, the Defendant exited from the courtroom.)

THE COURT: Well, it would appear that a trial is going
to be necessary. Mr. Walker does not seem interested in
accepting the plea to involuntary manslaughter. And, Ms.
Wiygul, you will remain as counsel for Mr. Walker.

MS. WIYGUL: And, Your Honor, just‘to clérify the
record and make sure I am covered, I would like to renew my
motion to.be relieved in light of Mr. Walker's most recent
comments and ask if the court is specifically ordering that
I continue to represent Mr. Walker.

THE COURT: I am ordering that you continue to
represent Mr. Walker. Again, as I said before lunch, this
abpears to be an effort: -- an eleventh hour effort to delay
these proceedings. That's the.only conclusion that the
court. can reachll You have been in communication with Mr.
Walker while the case is going on, and as you said earlier
today, the conversation was quite polite and very amiable
last evening when you spoke to him at the jail by‘phone.
It's clear to the court -- crystal clear, that Mr. Walker
merely trying to delay these proceedings and game the
system. And he's had enough lawyers appointed. Many more
lawyers than perhaps should have been appointed. Everybody
was wanting -- everybody associated with this case was
wanting someone outside of Laurens County, and he had

someone outside of Laurens County and for whatever reason



10
11
12
13
14
15
16
17
18
19
20
21

22

- 23

24

25

25

42

- that's still not good enough.

Solicitor, you're standing to tell me something?
MR. MOWRY: I was just simply going to add for the
record, Your Honor, that Your Honor recalls Mr. Saxon from

last week. It's almost verbatim the same kind of comments

“and innuendo that Mr. Saxon made. So clearly there is a

concerted plah on their part to try to disrupt the process.
THE COURT: That is entirely possible and that would
not surprise me if that were to be tﬁe case. But at the )
very least, the court finds that Mr. Walker's attempt to
fire his attorney at the eleventh hour, that's nothing more
than a delaying tactic. His family has already told us' that
they can't afford an attorney for him. He says he'll be at

a disadvantage, he does not want to proceed pro se. So, Ms.

‘Wiygul, that leaves you as .counsel for Mr. Walker despite

his protestationé.'

MS. WIYGUL: Yes, Your Honor.

THEVCOURT: Lét's address any other housekeeping
matters before we go into your motions.

MS. WIYGUL: Ypur Honor, only that at this time we do
not plan to proceed with a Jackson v. Denno motion in ligﬁt
of the Sﬁate's indication that they only plan to introduce a
statement that was allegedly made at the scene, and also in
light of Mr. Walker's refusal to participate. |

MR. MOWRY: That is correct, Your Honor. The gist of
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the statements would have  come from Deputy Timmons and

Detective Investigator Cheek. Essentially they were -- and

Ms. Wiygul and I have discussed this. They were an

investigatory typed -- matter of fact, with Deputy Timmons

the statement initially was volunteered. Was not even the
response of a comment or anything from Deputy Timmons. He
volunteered that two guys had jumpéd him and that his arm
was broken. And only later on did they determine that he
had been shot. He said essentially the same thing to
Detective Cheek. That would have been the extent of the
statement that we would have gotten from him.

THE COURT: Very good.

MR. MOWRY:  Oh, I --

THE COURT: Yes, sir.

MR. MOWRY: Just for the record also, Your Honor. To
Detective Cheek he described a tan Bronco with two
individuals in it as being the vehicle that had left the
scene. |

THE COURT: All right. Ms Wiygul.

MS. WIYGUL: Your Honor, our first motion is a motion
td continue. That motion is based upon our issues with a
gunshot residﬁe expert. Tﬁe court was -- the court does
have a written motion on this, and the court was kind enough
to appoint an expert at our request on or about February

17th. Last week. And that was after we were provided the
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gunshot residue kit, or case file from SLED. I believe that

was provided to the Solicitor's Officé last week, and they

got it to us the same day they got it. But it was only-last

week. It has. come to our attention this morning that the
expert that was retained actually is not an expert in
gurishot residue. We are making every effort to find another
expert. I've put out requests to attorneys in Greenville
and have people working on it up there and down here, and
the Public Defender'sAOffice»down here is attempting to help
us find someone. But my concern is that if we're not able
to find someone then we would -- we wpuld not be able to put
up an adequate case.

And if the court would let me go on and liét the other
issues for a motion for continuance?

fHE COURT: Let's deal with them one at a time jﬁst fe]
if's a little bit clear. How does guﬁshot residue play into
the State's theory of this case, Solicitor?

‘MR. MOWRY: Your Honor, gunshot residue, we would
submit there's testimony that the particles that constitute

gunshot residue were found on both hands of David Walker,

-and that Detective Cheek did the GSR test -- or-did the

swabs for the GSR. Those were submitted to SLED, and
gunshot residue, we would submit, was found on David Walker.

THE COURT: All right. And, Ms. Wiygul, with regard to

the GSR, how does obtaining an expert factor into the
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defense of this case?

MS. WIYGUL: Your Honor, it involves the report
generated by SLED, by the -gunshot residue expert at SLED,
does seem to indicate what Mr. Mowry just put on the record.
The actual case kit reflects something different. . It
reflects that the -- on the right palm there was no primer
or anything that could be considered gunshot reéidue was
found. On the back of the right hand one round particle
consistent with gunshot residﬁe was found. On the left
palm, one round particle'associated with gunshot residue was
found. And on the back left -- or the back of the left hand
tWo round particles associated with gunshot residue are
found. The case file kit itself has a little chart as part
of it. The first column is gunshot residue particles.
That's zero all the way down. The second is consistent.

The third is associated. And that has the appropriate»
numbers under 1it.

This is a very, very scientific based area. It does

.require an expert's knowledge to explain it so that it makes

sense to a.layperson. Our concern is that heéring from only
one expert they're going to hear what the State wants them
to hear and we're not going to have the opportunitylto
explain how many particles you would aétually expéct to find
on a person that has fired a gun. Not being able to hear

the fact that there are contributors in the environment that
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could lead to the associated or consistent particles."The

fact that Mr. Walker works on cars is very relevant, because

‘a lot of the barium and other elements that are found in

guhshot residue are also foﬁnd with mechanics. So there's
just a lot of issues with that that are-gbing to need to be
clarified for this jury.

MR. MOWRY: * And I believe Ms. Stoner would be a perfect
person to do that, Your Honor. Let me also put out that the
Defeﬁse has had the report from Ms. Stoner since the outset.
It was only last week that they requested the file itself
that led to the generation of the report, and we retrieved
that for her rather quickly. We did not have that in our

possession ourselves. I've gone down and spoken with Ms.:

. Stoner. I've talked with her about this case and have, you

know, prepared her for courtroom testimohy. ‘That sort of

- thing. But we did not have -- we have not requested this

report ourselves. Ms. Wiygul now has it. She can ask her

.- questions on that all day long.

MS. WIYGUL: And, Your Honor, I would simply submit

that there is voluminous case law in this state that in this

type of case where the state has a gunshot residue expert

that the Defense is absolutely entitled to have one also.
THE COURT: I don't disagree necessarily. I would ask

that, first of all, you attempt to -- as we discussed this

morning, attempt to contact your own witness on this
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particular issue. And when would you anticipate Ms. -- or
Agent Stoner testifying, Solicitor?

MR. MOWRY: Probébly -- I'm guessing Wednesday, Your
Honor.

THE COURT: Wednesday?

MR. MOWRY: Yes, sir.

THE COURT: All right. In your conversations with
Agent Stoner did you discuss any of the issues that Ms.
Wiygul has sort of alluded to, or some of them from her
perspective?

MR. MOWRY: Yes, sir. She has testified for me oﬁ that
very 1issue, and she will also testify that there are |
environmental factors that might lead to a,L false positive.
That my account for these items, all she will éay is that
these are\elements of gunpowder residue.

THE COURT: All right. Let's move on to the next
requestAfor a continuance then.

MS. WIYGUL: Your Honor, the second request would just
be renewed on the basis-of the jury issues that have already
been ruled on.

THE COURT: Okay, very good.

MS. WIYGUL: And the last one would simply be that
while Mr. Mowfy is absolutely correct, it's my understanding
they got me the case kit from SLED on the day I requested

it, and I don't think they had it prior to that. I was
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appointed on this case in November, I believe.

MR. MOWRY: ©November 7th, I believe.

MS. WIYGUL: November 7th. I was -- it's my
understanding, and the State can correct me if I'm wrong;

that immediately upon being appointed I was pfovided what

they had been provided at that time. A lot more information

‘was provided two weeks ago, I believe, on -- the Tuesday

.after President's Day, Your Honor.

MR. MOWRY: As Ms. Wiygul has made requests we have
done evefything we could to fulfill them.

MS. WIYGUL: And that -- some of the material included
over 300 pages of medical records from the victim. I
thought -

MR. MOWRY: From the victim or>the Defendant?

MS. WIYGUL: From the victim. I was under the

. impression that they would also have the medical records

from -- of the Defendant at that time. ' They did not. The
court signed an order ordering that the hospital provide
those récords. I believe Mr. Bentley actually drove up to
Spartanburg to get those, not this past Friday but the
Friday previdus. He got all oﬁ those records. We got
copies of those on that day. However, they didn't include

the x-rays. And the x-rays we were not provided until this

Friday —-- this past Friday. I have not even provided a copy

to the Solicitor's Office yet because it was provided in a
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DVD and I forgot to bring it with me. But I will provide

that in the morning.

All just to say, Your Honor, there's
things that need further investigation in
simply haven't been investigated. And we
motion for a continuance based -on that.

THE COURT: = All right.

MR. MOWRY: I will tell, Your Honor,

an awful lot of
this case that

would make a

that the State has

subpoena Dr. Lepage, Paul Lepage, from Spartanburg.

Ironically, he was the attending physician for both the

victim and the Defendant in this case, and performed surgery

on the victim prior to his death. He is going to be in

court and will be available to testify.

THE COURT: When do you anticipate him being able to

join us?

MR. MOWRY: I suspect Wednesday as well, Your Honor.

THE COURT: With regard to the Defendant's motion for a

continuance, that's going, K to be denied, unless I hear more.

At this point in time I think certainly the case as it

stands -- obviously if there was some failure to investigate

‘or some failure on behalf of law enforcement to uncover some

-- or to turn over some rock that nears to the benefit of

the Defendant clearly and could help contribute to

reasonable doubt. So I don't know that that's necessarily a

major concern on the Defendant's behalf.

Usually my
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experience is Defense attorneys prefer for things to be left

unexamined because it allows them leeway to make the

reascnable doubt argument.

As far as the GSR and the motion to continue because of -

that, I do understand where the Defense is coming from and I
© would encourage you to go ahead and figure'out who you can

get to take a secohd look at this on behalf of Mr. Walker.

I'm more than happy to sign whatever funding orders are
necessary to make that happen. At the same time, it also

sounds as 1f the SLED agent would be in a position to

address some or most, if not all, of the Defense concerns.

But I'll just let that sort of float out there for the
moment .
MS. WIYGUL: Yes, Your Honor.

THE COURT: Any other motions?

MS. WIYGUL: Yes, Your Honor. We filed this morning a

~motion to compel testing and production. As Your Honor just

" noted, any times in cases of this nature there's a rock that

wasn't turned over:. - There's a gravel pit in this case. The

written motion that was filed this morning lists at least 15

items that were not tested for some reason or another done
at SLED. Either they were not submitted to SLED, or after

SLED's request for DNA the Sheriff's Office simply did not

send them what they told them they needed to perform the

testing.
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We're also asking that the court order the Sheriff's
Office to send the DNA to SLED, es SLED reQuested that they
do. And that request is in the attachment, which is a
letter from SLED.dated April 18th, 2014 addressed to Brian
Cheek. That letter says that the requirements forlroutine
analysis by the SLED DNA casework department have not been
met. Known DNA standards are needed. Please submit a
Buccal swab. There's no other indicator anywhere in the
case. file that I saw that indicates that Investigator Cheek
ever responded to SLED one way or the other. The items that
were requested were never eent.

I'd also ask that the court order the production of all
notes taken in this case by all law enforcement officers,
and that all of those handwritten notes, or typed notes,
whatever they may have, be turned over to the Defense.
That's based -- that request is based on the lack of record-
keeping duriﬁg this case. The lack of following procedure.

Just basic procedures were not followed. They chose to take

_gunshot residue from David Walker. They chose not to take

it from tﬁe witness, that admitted to handling one_of the
guns. It's Jjust ;f just very odd things.

MR. MOWRY: Youf Honor, let me just interject there.
The witness had admitted handling a gun. And one of the
things that Ms. Stoner will testify to is that merely

handling a gun can -- especially one that has been recently
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fired, can leave deposits of gunshot residue on the
handler's hands. So once the person'had handled the gun, it
would have come as no surprise whatsoe?er if GSR was found
on-her hands. That's one of the reasons that that was not
accomplished. It wasn't gotten from the‘victim in this case
because he was in surgery the whole tiﬁe. And there is a
shelf life for GSR. Essentially after six hours SLED says‘
thatvany taking of GSR is no longer going to be accurate.
And>she talks about a number of items that were not analyzed
by SLED. Look at number eight. Four rouﬁds of 380 ammo,
two spent brace, two unspent brace. Those'were analyzed by
SLED firearms. The Lorcin .380 handgun, likewise. The
Rossi .38 Special revolver, iikewisew All those'items were
examined by SLED.

"MS. WIYGUL: And, Your Honor,-while they might have
been‘examined by ‘one department of SLED they weren't

necessarily examihed by -- like something might have been

" tested by the firearms department. But they didn't look at

it for latent.

MR. MOWRY: Yes, sir, they did. The Lorcin was
examined for latent prints and that came back negative.

MS. WIYGUL: I believe the Lofcin was. The Rossi was
not. |

MR. MOWRY: Well; in any. - event. Also clothes. A red

shirt, gray shorts. The Defendant's clothing. We would
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have expected tc have found the Defendant's blood on that.
Number 15, victim's bloody clothes that were cut off of him
by EMS and collected at the hospital. It would have come as
no surprise thaﬁ we would have found the victim's blood on
that. So I don't quite understand this blanket assertion
that these items were not analyzed. There is a limited
amount -- there are limited resources that SLED has. I
know} Your Honor, has heard many times Defense attorneys
talk about the awesome power of the State. But as Your
Honor well knows, the SLED lab has protocols. There are
only certain things that they can do.. You. can't send 40 .
items down there and ask them to identify -- or examine them
all for DNA. They will generally make you chose five or
fewer. | |

So in any event, Your Honor, 'the law'eﬁforcement gdt
what they believe they needed. If Ms. Wiygul éees a hole or
a flaw in what they did she can certain question them about
that. But I see no reason to continue this case for this
purbose.

MS. WIYGUL: Your Honor, we'd also request that the
personnel file of Lieutenant Brian Cheek be handed over to
Defense, simply because he was in charge of this
investigation. The --

THE COURT: Before I go there, let's get back on the

question of the DNA. I understand your position perhaps of
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latent pfints, Ms. Wiygul. But the letter from SLED, which
is attached to your motion, the letter is dated April 18th
of 2014 wherein they request Buccal swabs from the victim
and the subjects for comparison purposes. Clearly in April
of 1as£ year it would not have been possible to obtain such

a swab from the decedent in this case. And it occurs to me,

" Ms. Wiygul, that in light.of your client's recent

recalcitrance, obtaining a Buccal swab from him by a murder’
hearing is going- to be problematic.

MS. WIYGUL: Your Honor, I understand that. 1It's been
Mr. Walker's position throughout that he wants to give

whatever evidence he can. He wants to have the item removed

~from his body.' He is -- as ' it's been-relayed to me
previously, he's willing to submit a swab. No one's ever

" asked him.

It's also my ﬁnderstanding that all three of those
gentlemen would be in CODIS él;eady. S0 --
| THE COURT: My -understanding is, having gone down this
road before,xtypicaliy SLED will do an énalysis'based solely

on the date that's included in CODISQ or held by CODIS and -

MS. WIYGUL: And I understand that, Your Honor. And
that's why it's so important that the lead investigator
respond to a request from SLED. And there's just no mention

of it.
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THE COURT: All right. With regard, Solicitor, to the
request for the notes law enforcement took on these cases,
do you have a position on that?

MR. MOWRY: Your Honor, the way the deputies work it,
it's my understanding is that they will report based on
their notes at the scene and the notes are not retained.

The electronic record that they create is, but the notes
themselves, the written notes themselves generally are not
kept. ‘

THE COQURT: All right. So you've spoken to them and’
they have no personal notes; is that correct?

MR. MOWRY: That's correct, Your Honor.

THE COURT: - And the'peréonal file, what's the State's
position on that?

MR. MOWRY: I don't undérstand the purpose behind that,

Your Honor. If Ms. Wiygul could enlighten me.

MS. WIYGUL: Your Honor, it's absolutely Mr. Walker's

right to know in a situation like this whether this is a

pattern. Whether theré's a pattern of investigations that
are léd by this gentleman not submitting, not replying to
requests from SLED, not following procedures that are
generally followed by every other law enforcement in the
state. For example, Your Hondr. A search warrant was
issued for the Defendant'é phone.. My understanding is that

the return that was provided to the Solicitor's Office has
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two words typed on it by Lieutenant Cheek. It says, "No
record." I believe the Solicitdr has requested that they be
provided so they can provide me with something saying there
was no record. Something from the actual phone company
stating that an effort was madé. To the best of my
knowledge, to date nothing has been produced. H

THE COURT: What were they looking for?
MR. MOWRY: Looking to see what numbers he had spoken -

- he had called earlier, Your Honor.

THE COURT: Well, Solicitor, do you have -- or do you
want to talk to Mr. Cheek about this, or you want to -- you
have a -- you want to take any particular position?

MR. MOWRY: Your Honor, I've talked wit Lieutenant
Cheek. He does not have any problem with the Defense taking

a look at his personnel file. So I think that pretty well

moots that point.

MS-.. WIYGUL: Your Honor, I'd still be interested in his
response about the phone records.

"MR. MOWRY: The response about the phone records, Your
Honor, it was submitted to a SLED agent. Apparently hé‘took
a look at it and said, "There's nothing here that we can
retrieve," or something along those lines.

MS. WIYGUL: Your Honor, I would ask -- and I
underst;nd.that it wouldn't -be: something they could do right

this second. But I would ask for some type of written
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documentation of who that was submitted fo and who tested it
and why it wasn't submitted to the phone company and --

MR. MOWRY: Your Honor, that is -- tﬁat is -- that is
fine for cross-examination but it has absolutely nothing to
do with a motion for a continuance.

THE COURT: I would tend to agree. If you feel like
the case has been inadequately investigated, Ms. Wiygul, we
can clearly go down that road, and you'll have a lot of
latitude on cross to do exactly_that. Simply because things
were not necessarily documented, I don't know that that
necessarily -- we cén't unring the bell. We can't go back

and, as I said in chambers, take photographs of the scene

. that you felt should have been taken. There's various ways

to approach a case, various ways to approach an
investigation. And I think that what you are addressing
would be more appropriately handled oh cross as opposed to
in the context of a motion for a continuance.

MS. WIYGUL: Yes, Your Honor.

THE COURT: But I do see what you're saying. And since
there's no objection we'll just, I guess, have whoever the
personnel person is get the file, or give it to you, or give
it to somebody and bring it over at some point.

MS. WIYGUL: Thank you, Your Honor. And the remaining
motion is a motion to compel the removal of the bullet that

is currently .located in Mr. Walker. And I'd like to correct
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one thing in here, Your Honor.

The motions reflect that the Defendant was arrested on
or about November 2nd, 2013. I believe he was actually
arrested on or ébout.December 11th of 2013.

My understanding is that the plan =- the doctor's plan
was to remove.this bullet. That Mr. Walker had to get in a
litfle bit‘bétter physiéal shape before they could perform
that surgery in a safe manner. He was sent home. And I
believe he.was released from the hospital on or about
November 6th. The law enforcement was notified when he was
féleased. He was at home going through physical therapy.

He was on a walker. He was partially paralyzed. And then
they made the decision to go on and take him into. custody
prior to that surgery being'pefféfmed. He very much wants
the sufgery, Your Honor.. He is adamant that the bullet that
is inside of him didjnot come from the victim's gun. That

it will reflect and support-his allegation that he did not

have a gun. That someone was behind him shooting at both of

them. Mr. Walker was shot in the back. The medical records

which the State provided on or about February 13th -- and

"that's the date that they got them. . The medical reflects --

medical records reflect that Mr. Walker had bullet fragments
left in his body. Mr. Walker has told me throughout that
there is a bullet there, but I didn't have any documentation

about it. We were able, this past Friday on February 20th,
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to obtain a copy of his x-rays. A copy of the most clearer
of those x-rays is attached to this motion. And it doesn't
just show a fragment. It shows a bullet. Most often this
type of request is coming from the State, because they want
the evidence to prove the Defendant guilty. vThis is a case
where the Defendant is asking for the bullet to be removed
basically so he can prove his innocence. He has the right
to produce all evidence. It's very relevant to this case.
The State's thecory may be hand of one, hand of all, but the
State has made numerous comments stating that Mr. Walker
fired a gun. The indictment does not read hand of one, hénd
of all. It says Mr. Walker fired a gun. And it's been my
understanding throughout from reading all of the discovery
that has been prQQiaed that the theory is that Mr. Walker

shot Mr. Cheeks. That's what they allege the witness has

~said. That's what they've alleged the victim said.

THE COURT: Solicitor, what's the State's position?
MR. MOWRY: - Your Honor, we have reports from the same

medical records.that Ms. Wiygul referred to. 1I'll refer you

to a -- and I'll make these court's exhibits, if you like.

- But there was an ordering physician, Mica J. Roy,. who asked

for, it looks like, a CT scan, and it says, "Multiple bullet

fragments -- fragments are identified in the left posterior

/

. neck." Also; there is a report that says there is a

punctuate bullet fragment within the left lateral recess of
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C-4. There are also fractures of the ieft articular pillar
of C-5. There are multiple small bullet fragments within
the fracture sites extending along the bullet trqck to the
bullet lodge within the left posterior cervical 'soft tissues
at level C-6. Essentially,_Your Honor, if the bullet ié in
fragments there.is almost nothing of evidentiary wvalue thét
can be gained from it. Additionally, Ms. Wiygul has been
aware, quite frankly, that we believe that three people were
involved in this incident.. I do not believe that had the
other person done the éhboting that the Lorcin semiautomatic
would have been left at the scene. We believe thatIMr.
Walker did do the shooting. However, if the jury believes
that the State has failed to prove that case beyond a
reasonable doubt, then they would still be justified in
convicting the Deféndant of.murder, in our vieQ, based on
felony murder rule.. The fact that they had gone down there
to rob the victim and the homicide was a lodical
continuation or an extension of the robbery, and hand'of one
is hand of all. The fact that one of the other co-
defendants may well have shot the Defendant -- or the
victim, I should say, the Defendant is_juét as responsible
as the shooter ih»that case. |

MS. WIYGUL: And, Your Honor, I ‘would just submit to
the court that it's very relevant whether the bullet that is

in Mr. Walker came from the victim, which would mean that
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the victim shot Mr. Walker in the back, or if it came from
another weapon. If it came from the .380, if it can be.

matched to the gun that was at the scene, then that makes it

very clear that Mr. Walker did not have a gun, because he

couldn't have shot himself that way at that angle.

MR. MOWRY: Your Honor, I will grant --

MS. WIYGUL: I would --

MR. MOWRY: Oh, I'm sorry.

MS.vWIjGUL: I would also like to respond very briefly
te Mr. Mowry's comments about fragments. And I'll give him
my copies of these, Your Honor. I'm showing Mr..Mowry,
which the written reporté that are included with the x-ray
DVD, and one reflects that C4-C5, it references a majdr
bullet fragment. And then there's another one talking about
C4-C5 multiple small bullet fragments within the fracture
sites extending along the bullet track to the bullet lodged
with the left posterior cervical soft tissues.

MR. MOWRY: I beliéve that's exactly what I handed you
a moment ago, Your Honor.

MS. WIYGUL: And it specifically references a bullet.
Yes, there are a lot of bullet fragments, but there's also
something large enough to test and tell whether it came from
a .380 or a 38.

MR; MOWRY: Once again, Your Honor, grant that Ms.

Wiygul has had this for about three and a half months, but
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we did not hear a request for this until the last couple of
days. Mr. Walker has been under arrest for more than a
year, and again, we did not hear a word about this from him
at anyvother time.

"MS. WIYGUL: And, Yoﬁr Honor, I did nbt‘feel it would
be an appropriate motion~tovmake baéed on the only
information we have -- had At the timé was fragments.

THE COURT:. All right. I think it was represented to
me, Solicitor, in chambers that the State ié not alleging
that there were any hollow point bullets which would have
collapsed or anything likevthat, or mushroomed upon striking
the --

MR. MOWRY: That's correct, Your Honor.

THE COURT: * Okay. Well, clearly the first problem --

.and I do understand what is written in the motion. But

again, the -- there are a couple of 50 cent questions.
First of all, obviously in light of Mr. Walker's hesitancy

to participate in these proceedings, how béneficial would it

-be if we were to delay this. 1Is he going to consent to

surgery. Would he agree to surgery.  Because obviously this

‘is the Defense motion and he has some, shall we say, well

voiced suspicions about counsel and the court. So I'm not
even sure -- or I'm not convinced, if he's not even willing
to come in here and stick around for the trial, I don't know

how willing he's going to be to go under the knife to
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retrieve this bullet or bullet fragments, assuming for the
moment that the fragment or the bullet could e&en be
examined and determined -- a determination made whicﬁ gun it
came from. |

MS. WIYGUL: Your Honor, it's my understanding that
.380 bullets are jacketed aﬁd 38 buliets are led. So that
should be. easy to tell: And I'd have no ;— I'd ask that the

court ask Mr. Walker, because his upset over hearing that I

thought this motion would be denied was directly what led to

him being so upset with me this morning.

THE COURT: Okay. Well, it there's also a question --
I realize the‘motion -- the statement is made that it can be
done safely. But it does sound like any surgery to rémove
the fragments is going to be very close to the spine. The
spinal cord. And my general understanding, doctors do not
like messing around that particular area for ob&ious
reasons. I guess the second question is can this be done
safely and is there somebody who would do it in a situation
where it's not causing him‘any inconvenience or disability.

MS. WIYGUL: And again, Your Honor, the information I
have from Mr. Walker is that his doctors did plan to perform
that surgery.

THE COURT: I understand if Mr. Walker were
participating in this hearing and perhaps I could hear that

out of his own mouth maybe we would be a little bit -- or
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the court would be é little bit more inclined to delay this.
But as things stand now, I don't see where -- the report
references fragments. I do see where the report references
ffagments. There is a reference to a bullet in the stuff
that was given to me just a momént ago. - Thé'records thét
were provided just a moment ago:. Solicitor, do you want to
say something else?

MR. MOWRY: Well, I was just going to refer to a
Supreme Court case,‘State vs. Allen, this is 291 S.E.2nd
459, This is a case that refers to another matter, State
vs. Richards.in Missouri talking aboué'a situation in which

removal of a bullet four inches below the skin in the

Defendant's right hip was considered proper. And that was

>on the ‘State's motion. And I think'what the court said in

that.case is illustrative. This would nbf be a minor or a
major operation. There were no vital organ§ invthe
particular area where the bullet was lodged. The operétion.
would not be a difficult one wifh X~-ray eqdipment av;ilable.
There would be no danger to life, limb, tissue, muScle'or

ligaments. And I would submit, as Your Honor has noted,

that the position' of tﬁe bullet near the spinal cord is a

clearly different animal. And the only person that we have
indication from that the bullet was going to be removed is
the assertion that Ms. Wiygul has made via Mr. Walker, as

Your Honor noted. And so, I would say given the
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circumstances that the potential danger of the bullet near
the spinal cord or any fragments of it near the spinal cord,
the considerable possibility that there,is going to be.
nothing of evidentiary value that is' going to be obtained
from these fragments, all of that, along with the dilatory
nature of Mr. Walker, certainly the nature that hé has
exhibited over the last several hours, would be a pretty
good indication that this is just another one of those
tactics.

MS. WIYGUL: And, Your Honor, I would submit that a
Defendant has the right to decide what evidence he wants to
present to the jury.

THE COURT: I don’tvdisagree. Let me ask you this.

You say that thérelwere roughly 300 pages of records --

MS. WIYGUL: Yes, Your Honor. |

THE COURT: -- for Mr. Walker --

MS. WIYGUL: Yes, Your Honor.

THE COURT: -- that you've had a chance to review. I'm

assuming that's the standard stuff; doctor's, notes,

dictations, things 1like that?

MS.,WIYGULE Yes, Your Honor. And I could not find
anything referencing -- I could not understand it well
enough to find anything indicating one way or the other
whether they did or did not plan on surgery.

THE COURT: So there's no statement in the medical
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records, so far as you can téll, that the doctér had had a
discussion with Mr. Walker about the possibility of removing
the bullet. ,Was.there‘ény discussion about whether it was

causing him discomfort, paih[ limited motion, anything like

that?

MS. WIYGUL: Your Honbr, only in handwritten notes that
-- well, there were handwritten notes. I just couldn't read
them. But in the typed stuff that I could read I could not
find anything mentioning it one way or the other.

THE COURT: How long was he treafed at the hospital
before he was released? Does anyone know?

MR. MOWRY: Several days at least.‘

MS . WIYGﬁL: I believe maybe a week, two weeks. About
two weeks, Your Honor. I believe he was takén that night,
and I think he was released November 6th.

'MR. MOWRY: I believe that's correct.

MS. WIYGUL: So it would be about a week.

THE COURT: What was the prognosis when he entered the
hospital? qus;anybody know? Obviously he was brought 'in
for a gunshot. He'd lost blood. Had he -- ICU --

MR. MOWRY: I can assure you that his prognosis was a
great deal better than the victim's in this case, Your
Honor.

THE COURT: Certainly. But the reason -- and the

reason I ask is that would play into the risk/reward of a
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doctor. You know, obviously if a physician has got a
patient that was extremely close to deéth they may be very
hesitant to go back in and risk messing around with a bullet
that isn't causing any problems if the patient has survived
that kind of a gunshot.

MR. MOWRY: I will tell, Your Honor, that hé was
coherent. He was responding appropriately to the officers.
He was not raving or anything like that. He was sitting
upright on:the porch before he was taken by the EMTs.

MS. WIYGUL: My understanding is that he had been
dragged into a chair on the porch and was unable to lift his
neck.

"MR. MOWRY: He had not been touched4by'anybody. ﬁe had
positionedvhimself there. " He héd brought himself_frOm the
driveway where the incident took place and had beaten on the
door, and then sat down on the porch.

MS. WIYGUL: A factual issue, Your Honor.

MR. MOWRY: This is.what the witnesses would say, Your
Honor. This is not going to controverted.

MS. WIYGUL: I did ask Mr. Walker, becauSe I had the
same concerns with the court with it being that close to the
spine, and I asked him, "Do you realize if you have this, I
don't know what your doctors told you, but with it being
that close to your spine it could leave you paralyzed or

something." What Mr. Walker told me is that he'd rather
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take the chance of being paralyzed and be at home then‘be
able to walk around in jail.

THE COURT: And that may very well be a position that
he i1s happy to take. Understand however -- and, Ms. Wiygul,-
you've probably done a little bit of med mal as well.‘ A
physician is going to take a much different, you know,
approach to that Hippocratic ocath that says "First do no
harm". As much as Mr. Walker may want the bullet, if iﬁ's -
- to remove the bullet, he's going to have a hard time
finding a surgeon to go in there>and obtain that. And
that's why I asked about the medical records and whether

there was any showing or any -- whether the defense could

make any showing that this had been discussed that this was
. a possibility and it was something that the doctor had-

.recommended for Mr. Walker.

MS. WIYGUL: And, Your Honor, I don't know -- I know
that the State put on the record that they have called Dr.

Lepage as a witness and anticipate him testifying on

Wednesday. I don't know if they have him available via

phone or anything of that nature where perhaps an email or
something could be sent to him just simply asking is it
feasible'to remove this bullet. |

THE COURT:. Right. 1I'm more than happy to just hold
off. He's an ER doctor, or a surgeon?

MR. MOWRY: He's a surgeon, -Your Honor.
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THE COURT: He's a surgeon?

MR. MOWRY: - Yes, sir.

THE COURT: I have no problem, Ms. Wiygul, with you or
ﬁhe Solicitor or anyone else just talking to this doctor and
just finding out what his opinion is. That's probably not a
half bad idea. Again, absence I'm showing this can be done
safely, absence I'm showing from the 300 pages of medical
records that this was, in fact, discussed with your client,
I'm inclined to deny your motion for a continuance on those
grounds. Because again, if it was discussed with your

client by somebody at the hospital, I would think that it

would have been documented. I do know it is not..at all

unusual for people whb have been shot, if the bullet isn't
causing a problem, often the physician's attitude is leave
it in there. And we've got lots of people.—— not only
Oliver Nofth, but lots of other people probably walking -
around with bullets in them that they picked up overseaé.
But I'11l let you talk to the doctor about that and we'll see
where it goes. |

MR. MOWRY: Hippocratic ocath, of course, Your Honor,
starts out "First do no harm.f

THE COURT: I said it a minute ago. You're right.

MR. MOWRY: The doctor's cell phone number, Mr. Bentley
has that. He has spoken with the doctor via the cell phone

before. He's been cooperative with us. I have no doubt
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that he would be with Mr. -- or Ms. Wiygul. And Mr. Bentley
has said that he would be glad to place the call.

_THE.COURT: Certainly. Anything else that we ﬁeed to
address -- -
MS. WIYGUL: No, Your Honor.
THE COURT: -- on this case at this moment? Very gdod.‘

 Ms. Wiygul, obviously you've been in touch with your

client's mother. If for some reason he should change his
mind and decide to participate, again, I would welcome him
back. Just ask his mother to let you know if He were to
make that :decision. I'm assuming they'll be conversing this
evening and perhaps he will change his mind. But I think we
know where we stand with these various motions. If you
could provide her with the cell.bhone, or you all go and do
it on speaker phone, and at least maybe we can get that
question answered.

What time .do you want to start in the.morning, assuming
that‘—;

MR. MOWRY: Assuming that We're not'arctic, Your Honor.
You'had‘told the Jury 9:30.

THE COURT: 1I'll be here -- certainly I'll be here
before then.

MR. MOWRY: 1I'll be here by 8:30, so...

THE COURT: Good enough. Let me make sure I get you

all's phone numbérs. I thought. I had yours, Ms. Wiygul, but
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I may have misplaced it. Let me get you all's cell phone
numbers and I'll give you mine and my clerks.

MR. MOWRY: Yes, sir.

THE COURT: We're off the record.

TRIAL DAY 2- 02/23/2015

(Whereupoh, State's Exhibit Nos. 2 through 28 were
marked for identification.)

THE COURT: We will go back on the record on cases 14-
228 and 229, State vs. David Lee Walker. The Solicitors are

present. The counsel for the Defendant is present. Mr.

‘Walker is not present. I was informed before I came out

here that Mr. Walker told the jail staff this morning that
he was basically refusing to come to court. I have just

been handed a note from Mr. Walker. It's signed by him. It

.says, quote, "I am not going to court no time soon," end

quote, and it's dated today's date signedlby Mr. Walker and
witnessed by him. The court is going to make this a Court's
Exhibit No. 1, I believe is what we were at.

MR. MOWRY: And I will just put on the record, Your
Honor, that signatures for the witnesses are hard to read,
but it's Lieutenant Champagne and I believe it's Detention
Officer Cunningham with the -- with the Laurens County
Detention Center.

THE COURT: Very good. I've asked the Detention Center

Officer, Court Officer, that for each day -- I want for each
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day that this trial is going on that they invite Mr. Walker
to join us, and if he should refuse to do so we'll.follow
the same procedure today. Get a statement in writing, have
it witnessed, have it dated, and signed by Mr. Walker that
he is continuing to refuse to come to court.

(Whereupon, Court's'Handwritten Note from
Defeﬂdaﬁt was marked as Cburt's Exhibit No. 1 for
identification.)

THE COURT: My Clerk just handed me a note indicatihg
that, Ms. Wiygul, apparently the Defendant's sister has now
said'fhat they are hiring an attorney?

MS. WIYGUL: Your Honor, I spoke with the Defendant's
mother after courf yesterday.» She indicated that the family
is’ in the process of raising money to- hire 'a private
attorney. She indicated they were speaking with an attorney
in Clinton. His sister then called me at about‘4;30
yesterday afternoon, Eliza McDowell, and informéd me that
the family plans to hire Steve Hehry but he wés currently
out of ‘town. I was unable to reach Mr. Walker's mother this
morning. I left her a couple of messages. I spoke with his
sister. The sister informed me that the family is currently
out hiring someone. And that's all the knowledge I have oﬁ
that.

THE COURT: All right. Well, out of deference to the -

- T would like to afford the Sixth Amendment some level of
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deference, but obviously we have a jury back there. We've

already been delayed because of the weather this morning,

the snow. .The court is, again, like T say yesterday,

compelled to find that this last minute effort at hiring an
attorney while these charges have been pending for over a
year, this is nothing more than another effort at delay. 1If
Mf. Walker, his family had intended to hiré aﬂvattorney they
needed to do so before now. And that is where we are.

MR. MOWRY: And, Your. Honor, if I could just correlate
that. This is about the same kind of situation as we had
with the -- with the projectile. The removal of the

projectile. Medically it was never going to happen, but he

. Defendant was trying to delay things by saying, "Yeah, I'm

going to get it taken out." So with all due. respect to Ms.'
Wiygul, and I have a great deal -- I'm confident that's --
that your finding is exactly right.

THE COURT: While we're on the subject of the
projectile, the records should also reflect that counsel for
the Defendant and the State did have an opportunity to speak
yesterday by cell phone with the physician, the surgeon who
operated, I believe, on both of the -- it was represented
that the surgeon operated on both the decedent and Mr..
Walker, and apparently he indicated to all concerned that
the location of the bullet fragments are such that it --

they were located, I think, around the C4 area of the spine,
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C5.

MS. WIYGUL: C4-C5. That's correct, Your Honor.

MR. MOWRY: Yes, sir.

MS. WIYGUL: And just to clarify, I don't believe'Df.
Lepage operated on both individuals. I believe he operated
on Mr. Cheeks _—

MR. MOWRY: On the victim.

MS. WIYGUL: -- and treated --

MR. MOWRY: He was the attending physician for Mr.
Walker.

MS. WIYGUL: Correct.

MR. . MOWRY: He's listed as such.

THE COURT: Okay. My mistake. But regardless, he had

"indicated that it would not be medically appropriate to

operaﬁe on that area due to the risk of causing either -- I
can't remembér if he said paralysis or pain in the shoulder
area of Mr. W;lker.' Aﬁd it's one of those situations where
if the fragméﬁts are not causing the patient any pain, he‘
would not bé inclined to operate due to the risks‘associatéd
with the location of the bullet fragments in the spine. But
correct‘me if T mischaracterize the conversation that you
éll had with the doctor.

MS. WIYGUL: Your Honor, Dr. Lepage étated that -- my
recollection is that he stated he would not consider

removing the bullet unless there was some type of infection
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or severe pain because the removal would be likely to result
in paralyéis of the Defendant's shoulder.

THE COURT: Does that sound about righf, Mr Mowry?

MR. MOWRY: Yes, sir.-

THE COURT: Ms..Wiygul, before we bring the jury in I
tﬁink you had a few extra motions you just wanted to renew?

MS. WIYGUL: Your Honor, that's correct. I would renew
the motion to compel the removal of the bullet for-testing.
Despite the potential for paralysis, it's my understanding
in speaking with Mr. Walker that he'feels:like the risk
would be Worth the potential benefit..

THE COURT: All right. For the reasons stafed
yésterday, there's been no showingAthat there is any

physician who would be willing to undertake such.a surgery,

“and the only evidence that the court has is what has been

represented to the court through counsel after speaking with
Dr. Lepage. That is, that they could not ethically and
medically éngage in such a surgery dde to the risks
associated with that surgery. So I appreciate your . you
had something you wanted to --

MR. MOWRY: I was just going to siﬁply summariie( Your
Honor, that this would be tantamount to -- the prejudicial
effect would far outweigh the probative value in the case.

THE COURT: In the medical sense.

MR. MOWRY: Yes, sir.
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THE COURT: Perhaps you're correct. So the court will
deny the motion for a continuance on that ground.

MS. WIYGUL:‘ And, Your Honor, we also made the motion
to compel the testing of evidence. And we would withdraw
the production portion of that motion. I Qould put on. the
record that this morning Lieutenant Cheek provided me with al
copy of his personnel fiie. I did review that and do not
believe there is anything relevant in the file to this case.

YTHE COURT: Very good.

' MR. MOWRY: Our concern, Your Honor, clearly, with
copying the file with personal informatién and sensitive
numbers- and that sort. of thing, I think Ms. Wiygul will
pfobably feel compelled to give copies of that to Mr.
Walker, and under the circumstances I don't believe that

would be used well.. So we did allow her to review it, to

take a look at it, but we have not providéd a copy of it.

MS. WIYGUL: That is correct, Your Honor. And just for
the record, the only thing that exisﬁed in that file was
Lieutenant Cheek's application and the records of his
promotions. |

THE COURT: I see. Very good..- In that case, I see no

reason to make a copy, a court's exhibit, or the State to

‘provide a hard copy to the Defendant.

MS. WIYGUL: Your Honor, we would also renew our motion

to continue based on the ‘lack of gunshot residue expert. I
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continued to make efforts, the Public Defender's Office in
Laurens is continuing it's efforts to reach someone. I've
left messages for two experts at this point. I have not
heard back from either of them, and we are continuing those
efforts. But we would renew our motion on that basis.

THE COURT: 'Solicitor?

MR. MOWRY: And candidly, Your Hohor, even though Ms.
Stoner is a State's witness, I think Your Honor knows as
well as I do that the éLED testimony is neverAéoing to be
stilted one way or the other. They just present the
scientific evidence. And they are like Jack Webb in

Dragnet. It's just the facts. So if she asks questions of

Ms. Stoner, Ms. Stoner will give her blunt answers and

candid answers.

THE COURT: I have no reason to —-- I héve nc reason to
doubt the 'State's characterization of the SLED agent's
willingness‘to~be forthright with the parties and with thé
court. The way I'm going to handle this particular motion,
Ms. Wiygul, is I understand the questions you're going to
want to pose to a GSR expert. Clearly those questions can
be asked of Agent Stoner with SLED. I will hold in abeyance
any ruling on your motion, and should the court find that
the Defense would be warranted in getting an expert and
you're unable to locate one, the court will entertain a

T

motion for a mistrial. But I would ask that you continue to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

78.
look for thaf expert, get one on retainer, so that you can
have an independent review as you fequested and as the law
suggests you may be entitled to. At the same time, if that
same testimony can be elicited from Agent Stoner, that may
solve the problem going forward. So that's how I'm going fo
address that situation. |

MS. WIYGUL: Yes, Your Honor. I would also renew:the
motion on the basis of the -Defendant's wishes. Just to
preserve the record, the Defendant has made it very clear he
does not feel I am adequately representing him. He has put
on the record that I am fired. That he plans to sue me if
we proceed without him with me representing him. His family
has indicated that they're out hiring someone but has given
me ﬁo‘contact information to verify that or any specific
name to check with. It's my understanding that the court is
ordering me to proceed with this trial.

THE COURT: Ms. Wiygul, you are appointed bf‘the court.
Clearly you're an officer of the court, an agent of the
court. And at this point in time, for reaéons I’vé already
gone through ad nauseam, the court is not inclined to
replace you. Should his family retain someone who wants to
come in here and assist you in some fashion, or undertake
representation mid-trial, that's that lawyer's business.

But as things stand now, your client does not have authority

to fire you, as he has fired so many other previous
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attorneys. -And the court, because he said yesterday he's
not in the position to proceed pro se, he's not in the
position to represent himself, he has to be one of two
things; either represented or pro se. He says he cannot be

pro se. He cannot adequately defend himself. Therefore(
you are it. And the court appreciates your sacrifice in the
coming days on behalf of Mr. Walker and the work that I know
that you have done for him. That's where we are.

MS. WIYGUL: And, Your Honor, just to preserve the
recofd, I just renew the motions to continue based on the
jury and the discovery.

THE COURT: Understood. Same ruling as before. Those
motions are denied.

MS. WIYGUL: Thank you, Your Honor.

(Whereupon, there was a brief pause in the
proceedirigs.)

MS. WIYGUL: Your Honor, before the jury comes in, we
would make a motion to Sequester any witnesses.

THE COURT: All right. .

MR. MOWRY: Your Honor, we have pretty much already

done so. Investigator Cheek is our chief investigator and

"we would ask that he be allowed to remain.

THE COURT: Any other individuals who are filing in at
this point? I'm assuming the families of -

MR. MOWRY: These are all family members, none of whom
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rémarks and then we'll proceed with the trial.

Any objections'from the State?

MR. MOWRY: ﬁo exceptions, no objectioris, Your Honor.

MS. WIYGUL: None from the Defehse, Your Honor.

THE COURT: Very goodp We'll now begin the trial.
Solicitor, you're recognized for opening, sir. |

MR. MOWRY: = Thank you very mpch, Your Honor.

OPENING STATEMENT

BY  MR. MOWRY: Ladies and gentlemen, let me reintroduce
myself, if I may. Again, I'm Warren Mowry; I am the Deputy
Solicitor here in Laurens County. And together with Ruston
Neely and Walter Bentley and the Sheriff's Office
investigator in this cése, Brian Cheek, we are charged with
the responsibility of presenting the case against David Lee
Walker. We represent the State in this case. Every
criminal case that's brought in South Carolina is brought in

the name of the people of the State, and that's why you

always here cases in South Carolina titled The State versus

whomever.

Today, as the Judge told you, we are presénting two

“charges to you against David Lee Walker. David Lee Walker

is charged in these indictments, and indictments are nothing
more than charging papers, as His Honor told you. They're
just the vehicle by which we bring these’ cases against Mr.

Walking -into court. He is charged with two criminal
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offenses. He is charged with murder and he is charged with
possession of a weapon during the commission of a violent
crime. And His Honor will instruct you at the appropriate
time exactly what the elements of these charges are. But I

will tell you that murder in South Carolina is considered a

-violent crime.

Now, every crihinal case that's brought in South
Carolina there are certain facts that revolve around them.
First of all, as His Honor instructed you, everyone is
presumed innocent until proven guilty. - You can imagine how
it would be if somebody céme to you and accused you of
something back on October 19th of 2013. I have no idea what
I was doing that day. I'm not absoiutely sure where I was.
How can you defend yourself against something like that.
That's why in the United States every person charged with a
criminal offense is presumed innocent and it's up to the
State, it's up to us, to prove that person guilty. 1It's a
burden we accept. It's a burden we are glad to accept. And
we must prove these Defendants guilty beyond a reasonable
doubt:. That's kind of a term of art. When you ask somebody
what does that mean -- my mother was an English teécher.

She would smack me upside the‘head, not iiterally but
figuratively, if I defined a term by using the term itself.
But there's really no better way to do it. A reasonable

doubt is a doubt for which you can give a reason. It's not
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a whimsical doubt. It's not some fanciful doubt. It's a
substantial doubt. So if we can prove this case to you,

ladies and gentlemen, to the point that you are firmly

"convinced of this Defendant's guilt we have proved this case

to you beyond a reasonable doubt.  Now, let me give you an

~example. I've never been to Russia. 1I'll be perfectly

honest with you, I have no re€al desire to go. But never
having been there myself, can I be convinced that Ruésia-
doesn't exist. I was a hiétory‘major in college. Virtually
ever course I toqk dealtﬂwith Russia. I've seen‘pictures of
Russia. I've'seen Nikita Khrushchev, the photdgraphs of
him, and Leonid Brezhnev, and Mikhail Gorbachev, and

Vladimir Putin. all throughout history and they purport to

“lead Russia. So I would have to really be out -- way on out

there to insist that Russié‘doesn't exist. I don't have a
reasonable doubt that the country of Russia exists. I may
not_have been there. I may not have personally experienced
the country. But I've got to believe reasonably that it
exiSts.“

Now,‘a couple of things about this case that I want you
to be aware-of. Most of the time in criminal cases you're
just going to hear from witnesses. Now, there may have been
witnesses that may have had a traumatic event happen to
them, but they come in here and they testify to you and it's

kind of a sterile recitation. This one's different. This
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one'é_different._ We've got a lot ¢f real time recordings
that you're going to be hearing a number of them. We have a
911 call from a lady named Kelly Ball who was with the
victim, who was there when David Walker and two other
individuals came to the victim's house, Johnny Lee Cheeks.
She can testify as to what went on. She can tesfify that
Mr. Cheeks went out in the yard, that a scuffle broke out,
she heard shots and she pulled him back in. You will hear
the 911 call that she made. - You will see deputy cams, the
body cams‘tﬁat deputies wear in modern times. You will see

them. You will hear what went on. You will hear the raw

- emotion. So you will be able to experience as much as we

- can exactly what went on at the crime scene.

Now, as His Honor told you, we are alleging, we will
prove to you that on Halloween night, October 13th, 2013,
David Lee Walker and two other»individuals, Johnny Lee Saxon
and Christopher Wells, went to the home of Johnny Lee Cheeks
in Enoree. As I said, they went there with the -- and met
with him there. But they Qent there with the intention to
rob him. You will hear from Mr. Walker's own niece who will
testify to you that the Defendant came to her earlier that
evening with Christopher Wells, with Johnny Saxon looking
for another gun. They had one. They wanted another one.
And there were going to, in Mr. Walker's words, go rob a

drug dealer in Enoree that lived with a white woman. You
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will hear that testimony. You will find out that Mr. Cheeks
did occasionally did drugs. He sold liquor out of his
house, which is a single-wide trailer. You will hear from
Kelly Ball who was with him that night. All of those
factors match up.

Now, Ms. Ball will testify to you, ladies and
gentlemen, that she heard shots. She doesn't know who fired
them. We submit to you that David Lee Walker was the
shooter, ~and we will present to you scientific evidence that
will support that conclusion. Mr. Walker was also found at
the scene. He also had been shot. We submit to you that he

was shot by Johnny Lee Cheeks. And we concluded, ladies and

gentlemen, that at the end of the trial, once'you have heard
all the evidence, that you will be convinced beyond a

reasonable doubt that this Defendant is guilty.

Now, let me just talk a little bit about the charges.

‘Murder. His Honor will instruct you.on the law at the close

- of the trial. Let me just give yoﬁ a little primer on it

right now. Murder, by definition, is an'unlawful killing of
a human beiﬁg with malicé aforethought either expressed or
implied. That's the definition of it. Let me tell you jusf
real quickly“what we're talking about. Every murder is a

homicide. Every murder is a killing of a human being by

- another person. - But not every killing of a human being by

another person is necessarily a crime. There are a couple
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of different types of homicide. Some homicides are
justified. You have a right to defend yourself, and if

somebody is attacking you; say, comes in your house, breaks

. into your house and is attacking you, you have a right to

defend yourself up to and including deadly force in order to
repel that attack. If you're a U.S. soldier in wartime and
you kill an enemy, that is justified. It is a killing of
another person by a human being, but it is justified. There
are times, ladies and gentlemen, when there is a traffic
accident; You're not doing anything wrong but somebody
darts out from between two parts vehicles and you were
obeyiﬁg all the rules of the road, could not have missed
them. Just impossible. And one person hits another and
that pedestrian dies. 1It's a tragic'turn.of events, but
it's not criminal. That's excusable. This, however, ladies
and gentlemen, this crime with which Mr. Walker is charged
is neither justified nor excusable. It is criminal. It is
murder. We will prove every element of this crime to you
beyond a reasonable doubt. We are confident that you're
going to come back at the close of this trial with a guilty
-- a verdict of guilty.

Additionally Mr. Walker is charged With possession of a
weapon during a violent crime. Our legislature believes

that the use of a knife or a gun during the commission of a

violent crime enhances the danger in that crime. And that's
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why this particuiar crime exists on the books.
Now, I told you, ladies and gentlemen, that we believe
that Mr. Walkér'was the one that fired the gun, and we
believe that you would be justified in convicting him of

that crime at the closé of the trial. But, ladies and

gentlemen, even if you are not convinced beyond a reasonable

doubt that David Walker was the gunman, you would still be
justified in convicting him of murder. Now, how is that?
There are a couple .of eléments that I want you to be aware
of. A couple rules of law that you need to be cognizant of.
The first is called the felony murder rule. 1In felony
murder, if a person is in the commission of a.felény and the
victim dies as a result of that felony, if it's reasonably
ereseeable that~somebody's going to die, or somebody could

die, even if you didn't intend for that person to die, the

perpetrator would still-be responsible for the death of the

individual. Let me give you an example. Let's say an armed

robbery was being committed and the perpetrator was so
concerned that somebodvaas going to die that he actually
unldaded the gun. He went in to make that robbery with an

unloaded gun. Put the gun in the store-keepers face and

" said, "Give me your money," and unbeknownst to him the

store-keeper had heart problems and had a fatal heart attack
and dropped dead during the commission of that armed

robbery. That individual would still be responsible for the
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death of the victim. And there's one other element that I
want you to be aware of. In South Carolina, and in most
states in this country, the law is that when two or more
individuals combined together, they conspire basically to
commit a criminal act, then whatever act is committed by one
could be chargeable to all. The little catch phrase on it
is "The hand of one is the hand of all.”"” So if one person

commits a crime during the course of that conduct, everybody

.1is responsible for it. Everybody involved in that crime is

responsible for it.

We submit to you, ladies and . gentlemen, that David

Walker, Christopher Wells, and Johnny Lee Saxon went to

' Enoree that night with the intention of robbing Johnny Lee

Cheeks, and in the commission of that robbery Mr. Cheeks was

shot, grievously wounded, and later died as a result of his

_ wounds. if you believe that the three,of them went there

with that'purpose_and that Mr. Cheeks was killed as a result
of that robbery, even if you're not certain beyond a
reasonable doubt that David Lee Walker was the shooter,
you're justified in convicting him of the murder
nonetheless.

Now, -you may be asking -- you hHear the name Christopher
Wells and Johnny Lee Saxon, where are they. They're day in
court will come, just as Mr. Walker's has this week. We

will try them down the line.  Mr. Walker's is the first of
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the three. But all three are guilty. Every single one of
them are'guilty of fhe murder of Johnny Lee Cheeks.

Now, there are three things I like to ask a jury to do
during the course of a trial. The first is to listen very
carefully’té the testimony that comes off the witness stand,
because it-is this testimony, and then the exhibits, the.
physical exhibits, that you will be able to look at, to be
able to see. It is only from that that you are to render
your verdict. . What I'm telling you right now, as the Judge
told you, is not evidence. What Ms. Wiygul will tell you in
a little while is not evidence. The evidence is going to
come from the witness stand. Ms. WiYgul and I'are
advécates. We're not going.to intentionally mislead you.

But the people that we put on the witness stand have been

. involved in this case. They know certain facts and they

iwill convey them to you. So listen very carefully to what

they‘have to say, because it is from-that téstimony and the
physical exhibits that we present to you that you are to.
render your verdict. Thét's one.

Second thing, is that at the c¢lose of the triél His
Honor will instruct you in the law that's appropriate to

this case. He is the law giver. You are the fact finder.

-He is the law giver. So whatever law he instructs you,

that's the law that you must take back there to the jury

room. May not be the law ‘as you think it is. May not be
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the law as you think it ought to be. But by your oath, it's
the law that.you have to take and to decide on when you got
back there -- back there to the jury room.

The>third thing, ladies and gentlemen. Each and every
one of you all comes from a differént background, different

lifestyle, different job, whatever it may be. But every one

"of you' all has at least one thing in common, and that's

commonsense. That's the reason that the Defense and the
Prosecution wanted to put you on the jury. We believe that
every one of. you can listen to:.the evidence, can hear the

evidence, can accept the law as His Honor will, instruct you,

~and then go back there into-the jury room, and when you're

considering the evidence and when you're applying that law
to the evidence that you've heard, you will use your
commonsense. And if you do all those three things, ladies
and gentlemen, you're going to come back with a just, a
fair, and a true verdict. And that's all any of us ask.
Thank you all very much. .

THE COURT: Thank you, Mr. Mowry. Ms. Wiygul, you're
recognized, ma'am.

OPENING STATEMENT

BY MS. WIYGUL: One guestion you may be asking
yourselves is not only where are Mr. Saxon and where are Mr.
Wells, but where is Mr. Walker. Mr. Walker has chosen not

to attend this trial because he doesn't trust the system.
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The Judge told you yesterday thét'the Rules of Evidence have
been designed over hundreds of years, and they've been
designed in order to- ensure that you, the jury, get the
best, the most accurate information that you need to decide

this case, and that you'll get that information from the

" witness stand-during this trial. Well, he's right. Over

the past hundreds of years they've alsoldesigned, through
trial and error, through advénces in forensic sdience and
technology, procedures that are followed during criminal

investigations. Those proéedures are followed for a very
important reason. They're followed to make sure that the

right people go to jail. They're followed to make sure that

'innocent people don't go to jail. These procedures are

basic. They're followed by police departments and

.investigating agencies all over our country.

"I take exception to something that Mr. Mowry said
during his opening. He said, and I wrote it down because it
kind of -surprised me, that you need to listen very cérefully
to what the Witneéses say that they did or saw and look at
the physical evidence, and it is only from that that you

must render your verdict, and that's something not true.

"You must also consider what they didn't do that they should

have done, because it's very easy to manipulate facts. In
studies, in investigations, it's very easy to take someone

from point A to number 35 if you get to decide what people .
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get to decide what evidence never gets since to SLED and ydu
get to decide what evidence the jury gets to see.

Just to clarify. Mr. Mowry‘said that this incident did
occur on Halloween. That was October 315t, 2013. Now, the
State has, in its opening, given you a preview of things to
cdme. Basically this is our case and we're going to prove
it to'yQu and we're going to prove it to you beyond a

reasonable doubt, but if we don't, you can choose option B.

-Oh, and if we-don't prove that then.you can choose option C.

I submit to you that Mr. Walker, whether he's here or not
physically, he has a right for this State, for this jury to
make the State prove their case beyond a. reasonable doubt.
Not just prove that they think he'S'guilty, and they're not

sure if it's because of this, that or the other, but they

think he is, so you all just take their word for it. Well,

that's not what this system was designhed to do. 1If we were
going to do that we may as well be in Russia. We're not in
Russia. We're in Laurens, South Carolina where a defendant
has a right for the State to prove them guilty beyond a
reasonable doubt. They have a right to be presumed innocent
until found guilty by a jury. And that didn't happen in
this case, because from two minutes into the case the
presumption started. And you'll see it. The presumption

that Mr. Walker is guilty. Like I said, if you start with
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1 the conclusion you want, you can find a way to get there.

2 That's what the State's done in this case.. It's not fair to
3 Mr. Walker. It's not fair to Mr. Cheeks, because Mr. Cheeks
4 has the right to have the person ﬁhat actually shot him be

5 punished for it. We're confident that at the end of tHis

6 trial you're going to take notice of what was not done in

7 this case. That because of the failures during the

8 investigation you will find Mr. Walker not guilty. Thank

9  vyou.

10 THE COURT: Thank you, Ms. Wiygul. Solicitor, call

11 your first witness, please.

12 MR. MOWRY: Your Honor, could Ms. Wiydﬁl and I approach .
13 for just a momeﬁt?

14 THE COURT: Sure.

15 ~ (Whereupon, a sidebar was held.)

16 THE COURT: Go ahead and call your first witness,

17 please.

18 - MR. MOWRY: I call Toris Moore.

19 A TORIS MOORE, having been first duly
20 sworn, testified as follows: .

21 | " DIRECT EXAMINATION

22 BY MR. MOWRY:
23 Q You are Toris Moore?
24 A Yes, sir.

25 Q Ms. Moore, what relationship are you to the Defendant
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1 in this case, David Lee Walker?

2 A That's my uncle.

3 Q So you are his niece; is that right?

4 A Yes, sir.

5 Q Let me hand you/what's been marked as Court's Exhibit
6 No. 2 and ask you if you can identify the person in that

7 picture?

8 A Yes, sir.

9 0 Who is that?

10 A David Walker.

11 0 Thank you. Now, Toris, whereabouts do you live? Just
12 what city do you liQe in?

13 A Fountain Inn, South Caroiina.

14 Q Fountain Inn? 1In the Laurens side or the Greenville
15 side?

16 A The Laurens side.

17 0 Okay. Let me ask you to think back to the Halloween

18 night, October 31st of 2013. Did you have any encounter

19 with David Lee Walker that evening?

20 A Yes, sir.
21 Q Describe for us, if you would, the circumstances. How
22 .did that come -- where were you, how. did that come about,

23 that sort of thing.
24 A I was spending the night with a friend down in Gray

25 Court on Sawmill Road, and later on that night that's when I
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1 enéountered my Uncle David at -- on Sawmill Road at Helen's
2 house.

3 Q .Describe how that came about. What did you all talk
4 about? |
5. A  -When I went outside --
6 Q Well, let me ask you this first. What had you been
7 doing that night?
8 A I went trick—or—treafing with my friend and some kids.
9 Q And once you all got back on Sawmill Road you met David
10 Waiker, or met -- saw him there?
11 A- Yeah, it was a couple hoﬁrs later.
12 Q About what time of night was tﬁat? ’
13 A Around maybe 10:30, 11:00, approximately.
14 0 So later on in the évening then?
15 A Yeah, it was later on in the evening;
16 0 Deséribe what you all talked about.
17 A " He basically asked me for a gun and --
18 Q Asked you for a gﬁn?
19 .A Yes, sir. And he told me what him and the two other
20 defendants was going to do.
21 Q Did you -- was he there with anybody else?
22 A Yes, he was there with =- I knbw him as Nightmare.
23 0 You know him as Nightmare?
24 A Yes, sir.
25 0 Did you later find out that his name was Christopher
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Wells?

A Christopher Wells. Yes, sir.

Q Who else was he there with?

A Johnny Lee Saxon.

Q All right. So the threé of them were there together?
A Yes, sir.

Q And David Walker asked you for a gun; is that right?
A Yes, sir.

Q Why did he say he needed a gun?

A He say he was going to Enoree to rob an older man at

his house.

A

Q

Did he say.anything about this older man in Enoree?
He said he sold liquor and stayed with a.white woman.
So he sold liquor, drugs out of his house --.

Yes, sir.

-- and Stayed.there with a white woman-?

Yes, sir.

What did you tell David Lee Walker when he made this

request for the gun?

A

Q

I told him I had my momma sold it to a pawn shop.

So you had had a gun?

Yes, sir.
Legally?®
Yes, sir.

Is that right?

104
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1 A Yes, sir.
2 Q Had she, in fact, sold it to a pawn shop?
3 A No, sir.

4 Q Why did you tell him that?
5 A I didn't want no part of him doing what he was doing.
6 Q After you had this. conversation with him, after you

7 teold him that you didn't have a gun to give him, did he

8 leave?

9 A Yes, sir.

10 Q Did he tell you whether or not he needed the gun

11 because they didn't have any guns, or did he indicate to you
12 whether or not he had one?

13 A No, sir. They told me ---he told me that he only had
14 ‘one gun, which Was Christopher Wells' gun. |

15 Q So they already had a gun --

16 A Yes, sir.

17.  Q -- but they wanted another one; is that right?

18 A Yes, sir.

19 Q Did you see David Lee Walker anymore that night?

20 A No more that night.

21 0 What's the next you heard of David Leé Walker?

22 A I got a text saying that he got hurt. So thén I called

23 my grandmother and I asked them what happened.
24 Q When was that?

25 A -That was the next morning.
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MR. MOWRY: Beg the court's indulgence just one moment.
THE COURT: Yes, sir.
MR. MOWRY: Thank you, Toris. That's all I have..
Answer any of Ms. Wiygul's questions.
THE COURT: Cross.
CROSS—EXAMINATION

BY MS. WIYGUL:

0 Ms. Moore, how old are you?

A I'm 31.

0 vAnd where do you live?

A I live in Fountain Inn. You want my physical address?
Q No. Who do you live with?

A I stay with my grandmother.

Q And what relation is ybur grandmother to Mr. Walker?

A That's his mother.

0 So you actually live at his mother's home?‘

A Yes, sir -- yes, ma'am.

0 Okay. Did you tell the police about this on November
1st -- |

A No, ma'am.

Q -- 20137

A No, ma'am.

Q Did you tell the police about this in December of 20132
A I'm honestly not sure when I told the police about it.

Q Ma'am, did you tell the police this for the first time
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in late January of 2014, more thaﬁ a year‘after this event?
A Nc, ma'am. It wasn't:-more than a year that I did.

MS. WIYGUL: Permission‘to approach the witness.

"THE COURT: Please.
Q Ma'am -- and I»aleOgize. Would you have spoken to»
theﬁ in late January of 20;4? " S0 not a year-later; but

about three months after the event?

A Yes, ma'am.

Q Okay. Now, to your knowledge, was Mr. Walker
hospitalized?

A Yes, ma'am.

Q And do you know how long he was in the hospital?

A Maybe a week and a half, two weeks.

0 And when he was'réleased frbm the hospital where did he
go?

A He came to my.grandmother's hcuse. His mother's house.
o) So you lived with him,  too? |

A Yes, ma'am.

Q | What was his physical condition at that time?

A He could walk: He was walking with a walker.

0 He had a walker?

A Uh-huh.
Q And was he going through physical therapy?
A Yes.

Q And were you having to help take care of him with his

-
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1 mother?
2 A My grandmother, yeah. I did.
3 Q Ma'am, did the pélice ever come out to the house to
4 speak with you or to David?
5 A They came to speak with David.
6 0 About how many times did they, come?
7 A Maybe about three times while I was there.
8 Q They came three times while you were physiéally
9 present?
10 A When I was physically present.
11 Q And didryou ever speak to the police --
12 A No.
13‘ Q -- while they were there?
14 A - No.
15 Q You never -- who came out whenever you saw them?
16 A Officer Cheek."
17 Q This gentlemen sitting right here?
18 A Yes, ma'am.
19 Q And he came out all three times ‘that you saw the police
20 there?
21 A Yes, ma'am.
22 0 And you still live with Ms. Walker?
23 A Yes, ma'am.
24 0 Now, when was Mr. Walker arrested? Do you recall?
25 A Around January.' Sometime in January.
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1 MS. WIYGUL: I have no further questions. Thank you,
2 ma 'am.

3 REDIRECT EXAMINATION

4  BY MR. MOWRY:

5 Q Ms. Toris, just a couple of questions. Ms. Wiygul
6  asked you about when you made the statement.
7 A Yes, sir.

8 Q And I believe it's January 23rd, 2014; is that right?

9 A Yes, sir.

10 Q A little less than three months after the Halloween
11 that you described earlier. You said that you were there
12 several times when Lieutenant Cheek came to your -- the
13 ﬁléée.you were living; is . that right? |

14 A Yes.

15 0 Your grandmother's house?

16 . A Yes, sir.

17 Q  did he'ever ask you any questions?

18 A No, he didn't ask me any questions. The last time I'

19 seen ﬁim hé asked me was he there and I told him no.

20 THE CCURT: Ma'am,vif you could, scbbch that microphone
21 just a little closer to you. One of the jurors is having a

22 little bit of trouble hearing you. Thank you.
23 Q So he didn't ask you questions?
24 A . No.

25 0 Did he ask you questions to elicit your statement on
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the 23rd?
A Yes.
0 So he came to you and asked you questions. Would it

110

be

fair to say that you were willing to talk to him, just not

really willing to volunteer your statement? .

A Yes, sir.

Q And David Lee Walker is your uncle?

A - Yes, sir.

Q And you were living with his mother?

A Yes, sir. =
Q Your grandmother?

A Yes, éir.

MR. MOWRY: Thank you. That's all I have;
MS. WIYGUL: Just one question, Your Honor.
RECROéS—EXAMINATION
BY MS. WIYGUL:
Q Ma'am, when you gave your statement, or answered the

questions, you didn't do that at your house, did you?

A No, sir -- no, ma'am.

Q You voluntarily went down to the Fountain Inn Police
Department, didn't you?
A Yes, ma'am.

MS. WIYGUL: Thank you.

THE COURT: Thank you, ma'am. You can step down.

MR. MOWRY: Your Honor, she is under subpoena. We
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would ask that she be excused from that subpoena at this

time.
MS. WIYGUL: We have no objection to that, Your Honor.
THE COURT: Ma'am, you're free to go. Thank you very
much.
(Whereupon, the witness steps down from the witness

-stand.)

THE COURT: Call your next witness, please.
MR. MOWRY: Kelly Ball. ™
KELLY BALL, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION

BY MR. MOWRY:
Q Could you state. your name for the record and then could
you spéll-it for us?
A Kelly Ball, K-e-l-1l-y, B-a-1-1.
Q Kelly, I don}t mean to embarrass you or anything, but
you've got a little bit of a criminal record, do you not?
A Correct.
Q You've got a criminal domestic violence conviction from
2002; is that right?
A Correct. .
Q And I believe you also.have a bufglary frém 2013; 1is
that right?

A Correct.
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1 Q And you have received a sentence of five years
2 suspended on 18 months probation for that; is that right?
3 A Correct.
4 Q And I believé you also have a possession -- or, excuse
5 me, a breach of peace charge; is that right?
-6 A Correct.
7 Q Do you have any drug convicfions or anything like that?
8 A ‘I do not.
9 Q Did you know the victim in this case, Johnny Lee
10 Cheeks? |
11 A I did.
12 0  What did you know him by?
13 ‘A Lee.
14 Q Lee. Did he also go by Johnny? If I called him Johnny
15 would you know who I was talking about? Did he also use
16 that name or was it mostly Lee?
17 A It was mostly Lee. ﬁ
18 Q How did you know him?
19 A We had been friends fér 12 years. I had met him
20‘ through my children's father.
’21 0 Say again? You met him how?
22 A Through my children's father many years ago. I'd say
23 it was about 12 years ago. At that time he lived at a
24 different location. But I met him about 12 years ago.
25 Q Whereabouts do you live now?
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A I live in Enoree.
Q And did Lee Cheeks live in Enoree as well?
A Off and on. Throughout the 12 years, off and on.

Q . Well, let's talk about October 31st of 2013. Did he

live in Enoree then?

A+ He did live in Enoree the, but on the Laurens County
side.

Q Where -- what street -- what road did he live on?

A River Hill Road.

Q Let me show you this chart which has already been

premarked as State's Exhibit No. 12. Whereabouts is his
residence? If this is River Hill Road right here --

A Uh-huh.

Q - is this his residence right here in the middle?
A Correct.

Q What kind of residence-ﬁas it?

A It was a trailer.

Q Double-wide, single;wide; what?

A Single-wide.

Q What did he do out of that trailer?

A He was a lawn care person. He did lawns for people in

the neighborhood, anybody in the community.
Q Specifically what did he do? Did he occasionally sell
drugs out of the house?

A Correct.

87

113
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1 Q  Did he sell bottles of liquor out of the house, or on
2 his property?

3 A Correct.
4 Q Somebody wanted to come by and get a pint bottle he'd
5 be willing to sell them one?
6 A Correct.
7 Q Matter of fact, had you yourself bought drugs from him
8 in the past?
9 A I have.
10 0 How often would you see him?
11 A Over the last five years daily.
12 Q Did you see him on October 31st of 20137
13 A I did.
14 Q Describe the circumstances of how you saw him?
15 A He came and picked me up at a friend's. It was on The
16 Hill in the neighborhood. ”
17 Q About what time of day was that? I'm sorry.
18 A I would say somewhere'between‘7:30~and 8:30. I can't
19' pinpoint the exact time. Somewhere between 7:30 and 8:30.
k20 He picked me up on what's called The Hills at Enoree.
21 0 What were ydu doing at The Hill?
22 A It was>Halloween. Me and my daughter had give out
23 candy. It was getting late, like I say. It got late trick
24 or treating, so we went to some friend's house to give their
25 children candy and he picked me up from there.
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Q And you say he picked you up at 7:30 or 8:00; is that
right?
A Yeah, I would say closer to 8:30 because I do remember

it was well after dark.

Q Did you have your car?
A . No, I did not have a -- at that time I did not have a
car.

Q Where did you all go after he picked you up frem The

Hill?

A He picked me up from The Hill. We went directly to the
Waffle House on 221 in Laurens. He went -- I remained in
the vehicle. He went inside and got our food, came back
out.

Q Had he ordered food prior to going over- there, or how

did that work?
A Correct. 'He had ordered food before ever going to the

Waffle House.

Q . So he called in an order --

A Correct.

Q - and you all went there to pick it up? When‘you were
going back-to his -- when you left the Waffle House who was
driving?

A I was driving to the Waffle ﬁouse and I was driving

from the Waffle House.

Q What was Mr. Cheek doing when you all were leaving?



90

- KELLY BALL: DIRECT EXAMINATION 116
1 A As we left he began to open his plate and on the way
2 home he began to eat. It was a large plate.
3 Q - How far do you think it was? How long did it take you,
4 I should say, to get from the Waffle House to where youAall
5 were going?
6 A I would say eight minutes.
7 0 Was your daughter still with you?
8 A No-.
9 Q Was it just you and Mr. Cheeks that had left The Hill?
10 A Lee and I only.
11 Q So Mr. Cheeks was eating his meal as you were driving;
12 is that right?
13 A Correct.
14 Q- Where did you -all end up?
15 A At his home.
16 0 And this was the place that you had already pointed out
17 on State's Exhibit No. 2; is that right?
18 A Correct. ﬁ
19 Q Right there?
‘20 A Correct.
21 Q What did you all do when you got there?
22 A When we got there we exited the vehicle. Unlocked the
23 door to the home. We went in.
24 Q What were you all doing while --
25 A He was still continuing to eat his plate, like I said.
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From the Waffle House, so of course he wasn't finished

eating a large plate. He was still eating.

- Q How long did you all stay there in that situation?

A We were there for about three minutes and there was a

knock on the door.

Q So very shortly after you got there there was a knock

at the door; is that right?

A Correct. We just barely had time for him to open his
plate and him begin to finish what he didn't finish in
between Laurens and.Enoree.

0 What happened when you heard the knock at the door?

A I remained in my seat. He went to answer the door.
Q Had you been there before when he might have sold

liquor or what