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MOTIONS AND MATTERS

MR. RIORDAN: Then they come back in.

THE COURT: --- then they come back in, ---

MR. RIORDAN: Fair.

THE CQOURT: --- fair enough?

MR. RIORDAN: Yes.

THE COURT: Alright, uh, scheduling. How many motions do
we have pretrial?

MS. ABEE: Your Honor, we have one pretrial motion,
um, ---

THE COURT: Don't go into it yet, I just wanna know what
you got, how long you think it's gonna take.

MS. ABEE: Yes, sir, I -- we we have one'pretrial motion
and then some very minor housekeeping issues, um, I don't
anticipate this motion in and of itéelf taking a long time,
uh; however, I do believe'Mr. Riordan probly has the
majority —-——=

THE COURT: Well he said that so —--—-

MS. ABEE: --- of the pretrial motions.

THE COURT: --- what do -- what all do you have?

MR. RIORDAN: I've got at least, uh, five motions but a
couple of 'em are somewhat inter -- interrelated. There's a,
uh, there's there's multiple issues in regard to a search
using a dog at the house and I've got about three different
grounds that, uh, I would submit that Your Honor could
consider as to why the seized items should be suppressed ---

52
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MOTIONS AND MATTERS

THE COURT: Okay, uh, —---

MR. RIORDAN: --- and I can name the others too.if you
want, I didn't know if ybu -—-

(Indiscernible'cross—talk.)

THE COURT: No, I'm just, what I'm lookin' at once this
jury gives us the information, uh, back how long do we need to
break for, seems like to me that it's éonna take a little
while.

'MR. RIORDAN: ‘fraid so, Your Honor, I apologize for
that.

THE COURT: Sir?

MR. RIORDAN: I apologize for that but ---

THE COURT: Well ---

MR. RIORDAN: --- that‘———

(Indiééerniblé cross-talk.)

THE COURT: --- it is what it is.

'MR. RIORDAN: I think it is, yeah.

THE COURT:- Do you think we can get through 'em this
afternoon, start this afternoon? |

MS. ABEE: On ﬁy end yes, sir:

THE COURT: I mean, it's a short week by the way and ---

MR. RIORDAN: I know.

THE COURT: --- and quite frankly I I'm leavin' the
country Friday So we need to get this case -- I don't mind
workin' late, ---
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MOTIONS AND MATTERS

MS. ABEE: Yes, sir.

THE COURT: --- whatever ya'll need to do just to give
yva'll FYI.

MS. ABEE: And we have no problem with that as well.

THE COURT: Um, how long do you think your motion will
take, Mr. Riordan?

MR. RIORDAN: I would think at least an hour, maybe
two, ---

THE COURT: So if we break ---

MR. RIORDAN: --—- I s -- and I say that, I I know the
search issues, uh, well depending on your initial ruling maybe
not long at all. I'm sorry, I'm sorry to be that way but it's
an ---

THE COURT: Yeah, —--—-

MR. RIORDAN: --- interesting ---
THE COURT: =--- yeah, ---

MR. RIORDAN: --- matter, yeah, ---
THE COURT: --- I understand.

MR. RIORDAN: --- so, yeah.

THE COURT: Okay, so if we break once the jury comes back
for a hour and a half, we come back and then you gonna have
hour and a half so that'll be 1:30, 2. We bring 'em back at
3:30 is that sufficient time you believe, --- |

MR. RIORDAN: Most 1i ---

THE COURT: --- hour and a half?
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MOTIONS AND MATTERS

MR. RIORDAN: --- most likely.

THE COURT: Okay, let's do it that way. Have you guys
consulted each other concerning your pending motions at all?

MS. ABEE: We have not gone through the basis of the law,‘
I did tell Mr. Riordan what I would be objecting to and

attempting to keep out, uh, but we have not sat down and

"discussed specifically what it is; however, I do think we are

gonna disagree, ---

THE COURT: Well ---

MS. ABEE: --- uh, —---
THE COURT: --- 1 I ---

MS. ABEE: --- as to what ---

THE COURT: --- figure. What what ---

MS. ABEE: --- it is.

THE COURT: —--- is —-- yeah, especially it was a search

and seizure issue 'cause that would probably ---

MR. RIORDAN: There's two 'em of actually.

THE COURT: What is-your motion, Ms. uh, Abee?

MS. ABEE: "‘Uh, our motion is to exclude, there's some
newspaper articles that were turned over in reciprocal
discovery about other, uh, break-ins and crimes that we would
contend aren't similar, um, it's a third-party guilt motion
basically, Your Honor. Uh, ---

THE COURT: Okay.

MS. ABEE: --- there seems to be some sort of leaning

55




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

MOTIONS AND MATTERS

that possibly these people in newspaper articles could have
been the individuals that burglarize Ms. Rose's house,
obviously we move to keep out, uh, any of that and we have the
the proper law at the time when it's time to argue the motion.

THE COURT: You have aﬁy real objection to keepin' that
out?

MR. RIORDAN: Not the articles, Judge, but I, but I do
wanna make sure that I am allowed in in in, uh, putting férth
a complete defense for Mrs. Rose that I am able to get into
what was done by these investigators to look for any other
crimes and com -- and compare. I mean, there's no notes
whatsoever in any a their investigative reports, I mean, —---

THE COURT: I think that's, --—-

MR. RIORDAN: --- they didn't check ---

THE COURT: --— I think that be ---

MR; RICRDAN: I think that's proper.

THE COURT: --- appropriate ---

MR. RIORDAN: Long as that's proper, I think we're good.

THE COURT: Okay, let me say this to both sides: If, you
know your cases better than I know it, you know your evidence
issues better than I know them, if you see somethin' that you
contend may be an issue, let me know, let's deal with it
in-camera before cat gets outta the bag, okay?

MS. ABEE: Yes, sir.

THE COURT: Now you were gonna respond, Ms. Abee?
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MOTIONS AND MATTERS

MS. ABEE: Uh, no, Your Honor. Basically what I was
gonna say 1is of the newspapers articles that Mr. Riordan gave
me, conly one of them predates the actual arrest, all the other
five or four remaining are are ---

THE COURT: Yeah, ---

MS. ABEE: --- after so —---

(Indiscernible cross-talk.)

THE COURT: --- he's already, he's already said he's not
gonna get into those anyway as I ---

MS. ABEE: Uh, ---

THE COURT: --- understand.

MS. ABEE: --- vyes, sir, I'm just talking about if he
guestions the investigators as to whether or not they did any
sorta investigation into those particular other crimes,
we'd --—- |

THE COURT: Well, ---

MS. ABEE: --- obviously ---

(Indiscernible cross-talk.)

THE COURT: --- you know that's why we have
contemporaneous objection requirements, I ---

MS. ABEE: Yes, sir.

THE COURT: --- can't anticipate what they are so make
sure if you see somethin' just ---

MS. ABEE: Object, vyes, sir.

THE COURT: --- object and then I'll deal with it, okay?
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MOTIONS AND MATTERS

Now any other matters from the State?

MS. ABEE: Your Honor, there aren't any other matters.
We did receive a decent amounta reciprocal discovery, um, a
lot which just in reading we would contend's irrelevant
because we don't have any foundation or context. Um, I know
we'd like to take care of a lot of that ahead a time but I I
just don't necessarily know where the defense is going with
it, um, so I have no problem objecting immediately or or
putting the Court on notice if I think something's about to go
that way, —---

THE COURT: Okay.

MS. ABEE: =--- uh, I just don't necessarily know how to
make a motion in limine to exclude it without knowing the
context of what Mr. Riordan will be using it for.

THE COURT: I wouldn't know how to rule on it so ---

MS. ABEE: Yes, sir.

THE COURT: --- you're right. Uh, ---

MR. RIORDAN: Kinli, is there any particular portion
you're thinking of or right now?

MS. ABEE: Um, there, I mean, there's, uh, medical
records of, uh, defendant's husband, he's not on trial for
anything and it's not as if the medical records reflect
anything from the burglary or anything like that so tﬁose
appear to be irrelevant, uh, the divorce decree between the
defendanf's husband and previous wife we would contend, uh,
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MOTIONS AND MATTERS

are irrelevant, there's another, uh, incident report regarding
another fire that Mr. Riordan represented the defendant on, it
has nothing to do with this other than there being one
investigator, uh, that overlapped; however, I don't think
fhére are any complaints, just things that appear go have
nothing - to do with the facts at hand, they're very very, uh,
outside and ancillary-type arguments that again, if<it's put
into context and the proper foundation's>laid, we obviously
wouldn't object but at this point it's just difficult to to
know if Mr. Riordan's planning on using that and how.

MR. RIORDAN: The proper foundation will be laid. All of
those things relate back to the investigation in this ‘case and
then, uh, the searches, uh, that were conducted ---

THE COURT: Alright, let's ---

MR. RIORDAN: --- and part a that is ---
THE COURT: --- let's just do ---
MR. RIORDAN: --- part and parcel of the arguments, it

goes to duress, coercion, things of that nature which are
prevalent within the investigative reports so again,
everything I sent them comes right off their investigative
report and I go ahead and bring up right now because we spoke
the other day and she mentioned that, you know, we know

Mrs. Rose's cri -- background, criminal record, we know we
can't go in there and I said, Oh, by all means please gc, and
we certainly intend to go at -- go through those records,
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that's part of again the investigative file in this case and I
submit it's one of the main reasons she sits here today and I
plan to get into those in detail 'cause they are spoken about,
you can just, for anyone reading any investigative report
especially from, uh, Investigatér Morgan sees how this case
turned from her complaint of what happened to the focus on her
and tﬁen‘that's what this case is about is this investigation,r
Judge, and so everyﬁhing she's speaking about T understand
where she's comin' from but there will be the proper
foﬁndation.

THE COURT: Well we'll just have to cross that bridge
we're there. Go ahead.

MS..ABEE: Yes, yes, Your Honor, just as long as if‘s
clear that that is a strategic move on their part. We're not,
we contend it’é improper under 609 but if they wanna talk
about it then by all means, uh, I have no problem with that, I
just wanna make sure that it's noted that that is a strategic
decision on their part for any sort of possible PCR issues in
the future so nothing comes back.

MR. RIORDAN: Sure. Well I would just note 609vis for
convictions, ---

MS. ABEE: ' Which ---

MR. RIORDAN: --- these these are all non-convictions ---

MS. ABEE: --- which is why we ---

(Indiscernible cross-talk.)
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MOTIONS AND MATTERS

MR. RIORDAN: --- and, uh, and I agr —--—-

THE COURT: Alright, hold ---

MR. RIORDAN: --- I agree the ---
THE COURT: —-—- hold on, ---
MR. RIORDAN: --- State would have ---
THE COURT: =--- hold on, hold on ---
MR. RiORDAN: —;— no right ---
. THE COURT: -——'hold oﬁ,»iet me, let me point out

somethin' to both counsel in. this case, I know both of va,
YOu're both fine counsel, we don't need to go on ad nauseam,
okay, we will try this case, put it up and put it down, we're
not gonna go on back and forth, okay.

MS. ABEE: Yes, sir.

THE COURT: Alright, now do ydu feel, Ms. Abge, do you
have, uh, sufficient, uh, exhibits af this point that are not
bein' objected to that you can premark 'em?

MS. ABEE: Uh, I'm I'm not sure, Your Honor, -it just be

some photos from the scene. Uh, any photos that we would have

-entering through whoever we anticipate to call that day we'll

have them premarked before, —---

THE COURT: Uh, —---

MS. ABEEE --— uh, either in the morning or in between a
lunch break in the afternoon session before we try to enter
'em.

THE COURT: Very good and, you know, and if there, at
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THE COURT: Okay, then I -- obviously you do, I didn't
realize that's who that was, ---

MR. RIORDAN: Yes.

THE COURT: =--- okay. Thank you very much, we're in
recess until 2:30.

(Whereupon, a recess was taken.)

(States Exhibit Nos. 1, 2, 3 and 4, photographs, marked
for identification.) |

THE COURT: Mr. Riordan, ready with your motions?

MR. RIORDAN: May it please the Court. Your Honog, I've
handed up a couple copies of a motion in limine regarding
phone calls. I understand it was provided to me, I don't
know, within the last ten days or so, uh, phone calls taken

while my client was in jail, uh, at the detention center and I

.can't reme -- I couldn't play the tape myself, I had to play

it somewhere else, how many calls all Paula do you know?

MS. ABEE: Total?

MR. RIORDAN: Yeah.

MS. ABEE: Uh, I believe there's six or well only three
connections already made but there's four phone calls that are
attempted and no one ever picks up so there's three calls,
um, ---

MR. RIORDAN: I guess parta -- which phone calls would
you be attempting to ---

MS. ABEE: We'd ---
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MR. RIORDAN: --- enter?

MS. ABEE: --- be attempting to enter, uh, the portion of
a phone call, obviously if the Court rules that the whole
thing's inadmissible, uh, between‘the defendant and her
husband Homer Rose —--

MR. RIORDAN: Okay.

MS. ABEE: --- so only be one of the phone calls, none of
the other ones we would be seeking to enter, Your Honor.

THE COURT: Okay.

MR. RIORDAN: Alright. Your Honor, as I understand it
that's a phone call right after her arrest which is six weeks
after the fire. I woﬁld, speaking for the State, that, uh,
they're attempting to use that to prove motive, they've
charged her with setting fires to gain insurance funds and so
I guess there's that the allegation is that money was tight
and Mr. Rose on a phone call makes a comment about being flat
broke, tells her, she wonders why she's not out and he said
we're flat mo —-- somethin' to the effect that the money's
gone, we're flat broke. Got the motion in front of ya there
one for relevancy and they made, they made charges at six
weeks later and so six weeks later wouldn't necessarily be
relevant or, uh, you know, probative as to their financial
condition at the time so we put that out. The other portion
of that is he is telling her that they're broke and so the the
fact that he's he's telling her gives no indication she had
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knowledge of the same and we put those out, there's a nice
exercise there, we think they could do that but the biggest
thing, Judge, if you go back to the very end, South Carolina
still has 19-11-30 and I don't think anyone here contests the
fact that they're married, I'd ask you take judicial notice of
that fact or I guessAthat'be stipulated by the State, uh, you
see, In any trial or inquiry in any suit, action, or
proceeding in any court or before a person having, by‘law
consent of the parties, authority‘to examiﬁejwitnesses or hear
eviéence, no husband and wife may be required to disclose any
confidential or, which is where we are in a criminal
proceeding, any communication, not a confidential
communication,. any communiéation made by one to the other
during their marriage, there's no exception and so on that
bésis I'd'a -—— I I don't know what the exception might be, I'd
be glad to hear .from the State, but it's inadmissible by
statute. |

THE COURT: Ms. Abee.

MS. ABEE: Yes, sir, Your Honor, there's case law
speaking as to that privacy requirement; specifically the
seminal case Wolfle v. United States, Your Honor, which
specifically says comﬁunications between the spouses privately

made are generally assumed to have been intended to be

~confidential and hence they are privileged but where --

wherever a communication because of its nature or the:
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circumstances under which it was made was obviously not

intended to be confidential it is not privileged

communication, Your Honor, case law says that. Um, at the

beginning of the jail recordings it specifically states this
is being recorded and even in the phone conversation itself
between Mr. Rose and the defendant he specifically says, Don't
say anything, these are being recorded, therefore, Ybur Honor,
they wouldn't héve, uh, that privilege and,‘Your‘Honor, the
statute. itself applies to in—court'testimony, uﬁ, ﬁhis,would
be comiﬁg'in through a recordsfkeeper and so Mr. Rose would
not be compelled to take the stand and say anything against
hié_wifef’it'll come'in through a a a:records—keeper, Your

Honor, so he -- the the statute itself would not apply to

'that, um, compelling testimony 'cause we're not'compelling him

to testify in regards to that and, Your Honor, I can touch on

theAhearsay as well if yQu would like that Mr. Riordan'spoke
about.

THE COURT: Okay.

MS. ABEE: Your Honor, we would contend that it's not
hearsay. In the phone conversation Mr. Rose does state, uh,
you know, We are'flat out broke, there's no money. Uh,

Mrs( Rose, the defendant, thén in turn responds with things
such as, I can get a bail bondsman or have you talked to so
and so.and some other individuals to try to borrow money, uh,
Your Honor, so we would contend thatbshe has in fact affirmed
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what it is that her husband has said, we we contend that it's
not hearsay under 801, uh, (D) -- 80 -- 801(D) (2) (D), uh, I
believe, 801(d) (2) (B) I'm sorry, Your Honor, uh, —---

THE COURT: (d)(2)(B)?.

MS. ABEE: 801(d)(2)(B), Your Honor, which is, "A
statement of which the party has manifested an adoption or
belief in its truth." Your Honor, uh, case law states
specifically that, uh, where a party has received a statement
and acted on it as true that the statement is admissible, uh,
as her adopting. that admission. We would contend thatvbecause
she later went and even responded by saying things such as,
Well can we borrow money, I have some money in my bank
aécount, uh, I can try to get a bail bondsman, that she's in
fact adopted the belief that they are broke as what was said
by Mr. Rose so we contend that and that would come in, uh,
because it's not hearsay.

THE COURT: Mr. Riordan?

MR. RIORDAN: Statute speaks for itself, Judge, it's
pretty clear, it's pretty powerful.

THE COURT: What about the case that she -- was it the
Wolfle case that you cited, =---

MS. ABEE: Yes, sir, Your Honor.

THE COURT: ~--- that where you have a expectation of
privacy behind it?

MR. RIORDAN: Doesn't matter. Per the statute any
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communication made during the marriage in a criminal
proceeding, it's two part test: criminal proceeding,
communication during the marriage, that's it, it's privileged,
can't come in/ no case can interpret that and statute's clear,
no exception.‘ |

THE COURT: Alright, I, what I'm gonna do, I have a
tendency to agree with Mr. Riordan on that one, uh, but I'm
gonna have you put it up in-camera, let me look at it. Would
you forward -- hand me that case a yours please, ma'am.

MS. ABEE: Yes, sir, I can. The case that I have is
mafked, I don't know if you want ---

THE COURT: That's okay, —-—-

MS. ABEE: Okay.

THE COURT: --- it probly helps me out, doesn't have any

pictures on it, does it?

MS. ABEE: Your Honor, uh, we.have other case law
supporting it as well, uh, this is just the seminal case that
I reference.

THE COURT: Just show those to Mr., uh, ---

MS. ABEE: Absolutely I will.

THE COURT: --- Riordan.

MR. RIORDAN: I guess the question would be is it in a
criminal case?

MR. ABEE: I'm sorry, is is he questioqing me?

MR. RIORDAN: Yeah, well is it in a criminal case?
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THE COURT: I'll look at it.

MR. RIORDAN: Yeah, ---

THE COURT: I'1ll look at it. I'11l —-—-

MR. RIORDAN: --- Wolfle vs. United States, a criminal
case, is it in South Carolina and are the parties married, ---

THE COURT: Okay, do ---

(Indiscernible cross-talk.)

MR. RIORDAN: --- if they're not I I would say they're
distinguished.

THE COURT: With that bein' asked are these criminal
cases?

MS. ABREE: Your Honor, I ---

MR. RICRDAN: I heard Wolfle as the first, they usually

~start with the state but could be wrong.

MS. ABEE: Your Honor, I'm not, I'm not sure to be honest
with you, I I just don't recall off the top a my head. I
don't wanna state improperly.

THE COURT: Thank you.

(Whereupon, counsel handed the documents to the Court.)

THE COURT: Whét's your next motion?

MR. RIORDAN: Yes, Your Honor, uh, it's a dual motion
cover two consents. There's two consent searches, uh, two
consent search forms that are signed in this case, one in an
apartment called Oak Ridge, let me get those out, sorry. And
and I would ask for the purposes of this that they be handled
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jointly. If if this motion does not dispa -- dispose of both
then I will proceed to handle both separately, uh, and T ---

THE COURT: I'm not following what you mean that.

MR. RIORDAN: Well I I I I wanna ma —- I wanna make this
motion that if if it prevails, if you agree with the logic
then both of them are gone but if not then I'd like to step
back and proceed in an effective manner on them individually
at my choosing if Your Honor will be so inclined.

THE COURT: Well, you'll just go forward first and I'll
decide whether ---

MR. RIORDAN: I'd like ---

(Indiscernible cross-talk.)

THE COURT: --- I want you to do that.
MR. RIORDAN: Two consent forms are signed. In a normal
case consent for -- it's a warrantless search, It's well-

settled that searches conducted without a warrant are per se
unreasonable unless an exception to the warrant requirement is
presented, and the burden is upon the State to justify a
warrantless search, so there's no warrant for either search,
they had consent forms signed. Interestingly, usually we have
these it's the party and when it's the party that signs them
you got a 801 and you can get 'em in. They can bring it up
and say, I've got the consent form the the defendant signed
and you can get under 801(d) (2) admission by a party opponent.
In this case the two consents are signed by non-parties. Her
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husband has signed one, he's not a party and a girl ---
THE COURT: Is he the owner of the premises?
MR. RIORDAN: He is.
THE COURT: Okay.
MR. RIORDAN: He is, ---

THE COURT: Does he not ---

MR. RIORDAN: -—— Ellie Han ---
THE COURT: —--—- does he not ---
MR. RIORDAN: --- Ellie Hansen is the other.

THE COURT: Let let ---

MR. RIORDAN: Yes.

THE CQURT: --- me ask you first as to the husband, uh,
does he not have right to consent to search his pléce?

MR. RIORDAN: Oh, he does and and I'll get to that, that
and and-I don't mean to interrupt you, Judge, but it's simpler
than that, so they got two consents, it's their burden of
proof, I've got two forms, non-party, the forms themselves are
hearsay, no exception and f -- and there's no other way for
them to get the forms in, there's no way to even get the
consent in. They've got to prove the burden that the person
that gave the consent did so freely, knowingly, willingly and
voluntarily. Ellie Hansen not here, she's in Pennsylvania as
far as I know, Homer Ro —-- Homer Rose isn't here either, he
wasn't subpoenaed by them. It's hearsay, they've got no way
to even put the consents in. They can't meet their burden of
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proof in regard to freeness, the freely and voluntarily waiver
of the person that signed the consent form.

THE COURT: Well what if you liken that to a Jackson-
Denno hearing when you have a waiver of Miranda where the
defendant is not testifyin' but they acknowledge that his
signature took place on this form?

MR. RIORDAN: And that was the key: defendant, that's
what I got back to. 'If this were the defendant then it
wouldn't be heafsay, it would be 801(d) statements which are
not hearsay, (2) admissién by a party opponent.

THE COURT: Well hear you but you're speaking more of
authentication than you are a hearsay issue.

MR. RIORDAN: No, Your Honor.

THE COURT: Where is the statement?

MR. RICRDAN: It -—-

THE COURT: The search?

MR. RIORDAN: The consent, that that that's the only way
they can prove it is to say this person signed this form, the
form itself hearsay, so beyond the form they'd have to call
the party. Again, if it were the defendant they can call them
in and say 801(d) (2) this is admission by a party defendant,
statement is offered against the party and is the party's own
statement. We don't have that here, neither one of 'ems a
party to this case. State can't meet its burden of proof as
to a voluntariness of this warrantless search, there's there's
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no exception, they've got to prove it and they can't meet
their burden, they don't have a witness they can put up here,
it's hearsay.

THE COURT: Ms. Abee.

MS. ABEE: Your Honor, hearsay covers statements, we
would contend that consent is an action and is not a
statement. Uh, the signature on ---

THE COURT: Well the st -- definition of a statement also
includes, uh, non-verbal conduct of a person under 801 (a).

MS. ABEE: Yes, sir, it does. The consent to search was
taken by the officers. Once they received this they then went
and continued on their investigation and they retrieved things
that are obviously incriminating against, uh, Ms. Rose but the
purpose of this is whether or not the officers' actions,
further actions in the place were admissible or they were
lawful, uh, I mean, these people obviously had the right to
consent to search and th -- and they did so, I I'm just sorry
I don't -- know that's not very eloquent but I've never heard
of a signature on on a consent form being considered hearsay
and so I apologize if that's not very well-worded, uh, maybe
Mr. Underwood could assist if I can have one second in
speaking with him about that.

(Whereupon, a discussion was held off the record.)

MS. ABEE: Your Honor, the officers will be testifying as
to whether or not they had permission to be in the place that
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they were in fact inside of and whether or not they collected
whatever it is that they collected when they were inside of
there. They don't have to actually say that someone gave them
consent, just whether or not they were there so this signature
we would say would possibly —---

THE COURT: Just —--

MS. ABEE: --- get ---

THE COURT: =--- one second, they they don't have to say
they have consent then they don't have a warrant?

MS. ABEE: No, sir, I'm saying, actually saying Ellie
Hansen told me that I could go into the piace, they don't have
to actually phrase her wording and quote her, uh, ---

THE COURT: I understand ---

MS. ABEE: --- they ---
THE COURT: -—— that.
MS. ABEE: --- could just say that they were lawfully

inside of the apartment or lawfully inside of the home, uh,
they don't have to actually use that statement, I mean, ---

THE COURT: Well what about this witness who apparently
is outta state, is not gonna be here?

MS. ABEE: Your Honor, she is, she is in Pennsylvania and
has refused to talk to us, um, about this case or about
anything else, however we do have her consent to search form
as well as three investigators that were there with her when
she signed this form.
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THE COURT: The husband doesn't give me nearly as much
heartburn 'cause they pro -- they can identify it,
authenticate it and long as it's au -- properly the
foundation's laid then that's fine, without this other witness
how are you gonna authenticate this is her signature besides
them saying this is what it says it is?

| Ms. ABREE: Your Honor, on the consent to search form
there is witnesses, uh, that would be called, both the
investigators have witnessed that she did in fact sign this
and by her signing this they then took their further steps so
as far as the hearsay argument it be effect on the listener
what they then further did in response to the statement
itéelf, Your Honorp

: THE COURT: Who who 1s this witness and where were théy
éearchin', I don\t know . anything about 1it?

MS. ABEE: Yes, sir, Your Honor, I'll put this in some
context for you. Ellie Hansen worked with or for the
defendant as some sort of personal assistant. The day of the
fire, uh, Ms. Rose went over to Ms. Hansen's apartment to
shower. She asked the police officers if she . could go take a
shower, they said yes, she went over there. After the first
search, the one at the house, uh, an arson dog indicated to
some shoes in the home as having an ignitable liquid on it so
that's the first consent to search form regarding Mr. Rose.
After that they asked if they could go get retrieve her
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clothing that she was wearing earlier, the defendant stated
that her clothing was at Ms. Hansen's apartment ---

THE COURT: Right.

MS. ABEE: --- so the three investigators as well as the
defendant and her husband went over to the apartment complex,
uh, in order to get the clothing. They asked for consent to
search, Ms. Hansen signed the consent to search form, they
walked in, the clothingrwas in an open bag, you could see the
clothing, they knew it was the clothing that shé_was wearing
earlier in the day, they retrieved those twé pieces of
clothing, put them in separate paint cans to be tested and
left. They didn't search any of thé other apartment, it was
very specific as to what they were going in there to retrieve.

THE COURT: Alright, Mr. Riordan, why can't these
officers as witnesses not authenticate the signatﬁre that was
placed on both theée.forms?

MR. RIORDAN:V All they're doing is authenticating a
hearsay statement. 801(a) a statement is an oral; a written
assertion, that's all this is, it's a writing. Again, it's a
warrantless search so fhere‘s no ekception. They've got,
they've got to prove>that the pefson'that gave thevconseht did
so freely, knowingly and voluntarily. I mean, 'it, to hear her
argpment and I, and I'm not gonna be cute, it totally ignores

the Fourth and F -- the Fourth and Fourteenth Amendment, I

mean, this is, it's an illegal search and seizure and and
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again, Judge, I that's what I said it's compelling, it's that
simple. We're used to having this as the exception when it's
the defendant, that's not the case here. These both, of 'em
and and I hope Your Honor will will recognize it and and and
and I and and i-know do it. It doesn’'t make a difference
between Ellie and and Homer, uh, Mr. Rose, it really doesn't,
it's that they can't produce this person. The officers can't
do it, just like a civil caée, they can't come in here and
identify the signature, that's not enough, they've got to
prove consent. The statement it -- the the form itself rank
hearsay, no exception, there's no exception. The only other
way to do it is call the witness up there, that witness,
doesn't matter what the officer said it's a warrantless
search, it doesn't matter, it's what the person that gave it
that's what they've gotta prove and they can't do it, they
can't do it, Judge.

THE COURT: When are you going to, uh, in your hierarchy
of witnesses, this long laundry list you gave me, plannin' on
calling these folks?

MS. ABEE: Calling the investigators to authenticate the
search?

THE COURT: Yep.

MS. ABEE: Uh, éne would be witness number si -- well
he's not actually signed on here, we're looking at witness
number 8 and then the last witness as well on Charles
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Gonzalez, Your Honor, is the one that witnessed both the
signatures and I believe he's witness number 8 or 9 on our
list.

THE COURT: In other words, we go forward with testimony
today we're not gonna reset -- I can research this a little
bit tonight?

MS. ABEE: Yes, sir.

THE COURT: Okay.

MS. ABEE: And, Your Honor, we would contend that in
order to contest these searches the defendant would have to
have staﬁding to do so, the yoluntariness of it, we would or
we'd contend that she does not have standing to do so, that
that would be --—-

THE COURT: The defendant does not have standing to
contest the the search?

MS. ABEE: Your Honor, she does have reasonable
expectation of privacy in Ellie Hansen's home, it was Ellie
Hansen's apartment. The officers questioned her said, uh, do
you live here, all all those sorts of preliminary questions,
do yéu consent -—--—-

THE COURT: Well that's Jjust based on the trespass notice
but ya also have expectation of privacy test too that you
looked under what's it's the Katz case, whatever it said that
if you —---

MS. ABEE: Yes, sir.
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THE COURT: --- have a subjective manifestation of
intention of privacy, it's something that the, uh, public
would recognize as having the right to privacy then it would
be subject to search and seizure requirements.

MS. ABEE: Yes, sir. I I -- we would just contend that
Ms. Hansen's signing of the consent form trumps whatever
expectation of privacy that the defendant had within the home
since she wasn't a resident of the home or or staying at the.
home or anything of that sort'that this consent would trump
her expectation Qf pfivacy., |

THE COURT: Mr. Riordan, have you run across any cases
anywhere from any jurisdiction that supports your contention
that they they have to establish this knowing, free and
voluntarily when they sign this consent form?

MR. RIORDAN: Got my brief there, Judge.

THE COURT: Okay.

MR. RIORDAN: I think it's, ---

THE COURT: I haven't, ---

MR. RIORDAN: --- I mean, I ——-
(Cross—talk.)
THE COURT: --- it hasn't had this case ---

(Indiscernible cross-talk.)

MR. RIORDAN: I had to call around to Gasser and talk to
Stilwell and say, Am I missin' somethin', this is too easy.
Everyone agrees, uh, this this is hearsay, there's no
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exception, Judge. I know, and and again I know it's odd, it's
because it's normally, it’é normally 801(d) (2) and I, and I
urge you and that's why I was gonna, I know you wanna start
but I'd I'd rather, I'd rather we think hard about this 'cause
I don't thi -- I don't think there's any way they do it,
there's no way they do it.

THE COURT: Well let let me tell you and then that's why
I was asking the questions about the, uh, lineup of witnesses,
I wanna be able to read these briefs, it's three o'clock now,
uh, we Jjust selected a jury, havenft begun opening statements,
um, I'm not gonna rush to judgment on anything, ---

MR. RIORDAN: Sure.

THE COURT: --- I wanna read all these different cases
and briefs so I can make an informed decision, at least what I
consider to be informed decision about it 'cause it seems
somewhat logical to me same time it just seems like tﬁere's
somethin' about it that I'm not puttin' my finger on.

MR.»RIORDAN: I I, and I don't, I don't disagree and I
was in that same quandary but it's pre -- that's I say it's
pretty compelling when you look at it. 1It's a hearsay form,
they don't have the person here to do it. They can't just get
a form and come in and say, Well I witnessed it, I mean, that,
that that just, that's why we have the hearsay rule, the
unreliability, but the key that seems to be ignored again our
constitutional rights it's it's it's tha -- it's how they did
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it, it's a warrantless seizure and that's the whole key. When
it's a warrantless seizure that's when they've got the burden
of proof to show the person that they claim gave the consent,
they've gotta prove that it was done freely, knowing and
voluntarily and without that person they can't do it, the
form's not enough, it's héarsay and and any comment about them
is hearsay froﬁ them, that's -- those those just the standard
rules ofhoperation -—-

THE COURT: Well how do you, —---

MR. RIORDAN: --- both in the civil ---

THE COURT: --- how do you, —---

MR. RIORDAN: --- and the criminal arena.

THE COURT: --- how do you address those -- the comment

" that your client doesn't have standing to contest whether or

not, uh, Mr., uh, Rose's or this other lady's constitutional
rights were violated?

| MR.- RIORDAN: Well if if they concéde, if if the point is
she didn't have standing 'cause they're not usin' it against
her, so be it, if they're not usin' it, I don't care, they can
have it all day. If they're gonna use it against her, of
course she has standing, that's the whole point. If they
don't wanna use it against her then we're fine, we're all in

agreement, they can go all day and no one else will object but

if it's being used against her, ---

THE COURT: Well let me ask you this: Aren't there a
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number of cases out there where somebody leaves some kinda
contraband in a car or somethin' in a car that's not theirs
and the owner says, Yeah, you can search it, go ahead and they
do and they basically say well they don't have right to
complain or standing to complain about the the consent to
search 'cause that's --=-—

MR.‘RIORDAN: I I have ---

THE COURT: --- not their property.

MR. RIORDAN: =--- I'd have to see the particular case,
Judge, but again, unless they can get.the persoﬁ there that
says, I did it, it's hearsay, can't do it.

THE COURT: Let me look at it in that regard.

MR. RIORDAN: Okay, thank Your Honor. |

THE COURT: Okay, what else dé ya haﬁeé

MR. RIORDAN: Uh, really well the other one's 'céuse
again, if everyone agrees with that ——— 

THE COURT: I don't think everybody's —

MR. RIORDAN: Yeah ---

THE COURT: --- agreeing.

MR. RIORDAN: --- well well T say, I say if it comes down
to that's it, if if that were the, if that were the case, 1if
that prevails for both then there's really not a whole lot
more and I would note with that, uh, well I pretty mu -- I
don't know of any other evidence that really exists if we get
rid a the two searches, 1s there anything else? DNA evidence
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I guess. We can go -- we can proceed to trial with DNA
evidence.

MS. ABEE: Your Honor, that ruling would have an impact,
uh, on the State's case, it's a, that's kinda why we're in
limbo right now in standing with Mr. Riordan, uh, 'cause that
would exclude all clothing that tested positive for ignitable
liquids of the defendant so that's, we are kinda at a
standstill not knowing how to, how to proceed, um, that would
affect the strength of the State's case severely, ---

THE COURT: What if ---

MS. ABEE: --- significantly.

THE COURT: Alright, in other words, if I grant his
motion to in limine to or to suppress that evidence then this
case probly doesn't go forward.

MS. ABEE: There's a large possibility of that; Uh, Your
Honor, obviously we -- I'd have to talk to a supervisor but
yes, —---

THE COURT: I understand that, ---

MS. ABEE: --- I would, ---

THE COURT: --- 1 completely —--—-

MS. ABEE: --- um, ---

THE COURT: --- understand that.

MS. ABEE: --- it it would be detrimental to the State's

case in chief.
THE COURT: I understand that part as well. Any other
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motions?

MR. RIORDAN: Judge, what we could do if you wanted to
within that, uh, ---

THE COURT: What I wanna do is break right now ---

MR. RIORDAN: I know.

THE COURT: --- if there's no more motions, that's why I
keep asking.

MR. RIORDAN: Well I I guess part of it ---

THE COURT: Look, =---

MR. RIORDAN: --- if —- 'cause one, - there's one way we
could do it, I mean, you got the search and then you've got .
h -- they wanna speak to how they locate, I mean, there's a
big question regardin' the use of a dog in this case, they
got, they wanna bring a dog, I guess they are. You gonna try
to have Gonzalez speak, uh, 'bout his dog?

MS. UNDERWOOD: Yes.

MR. RIORDAN: Okay. Well that's one thing, that's the
search of the house, that's the one again they don't, you now,

have it here but I guess we eliminate that, as you mentioned

'you're not as concerned about it, but if we eliminate the dog

and reliability as an expert and we think we've got grounds to
do that and that will be gone and then we move to Ellie's ---
THE COURT: Well hold on, let's ---
MR. RIORDAN: -——- case ---
THE COURT: =--- back up I'm -- you're sayin' that you
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brought a dog to one a these premises and they found some
clothings based on the smell.

MR. UNDERWOOD: Yes, Your Honor.

THE COURT: ' And that's this lady's house?

MR. UNDERWOOD: No, Your Honor, it's at the Rose
residence.

THE COURT: At the Rose residence?

MR. UNDERWOOD: Yes, Your Honor.

THE COURT: Okay. Ahy issues on'dog certification,
training, any a that?

MR. RIORDAN: -Absolufely, it's yeah, here.

(Whereupon,‘counsel handed the doguments to the Court.)

THE COURT: 1Is that Jardines?

MR.lRIORDAN: Yeah, I think the only one out there is
tracking dogs, we kinda likened it, we also did some, uh,
just, uh, that we did a non -- scientific and non-scientific,
it's just interesting. Well again, and and, Judge, I didn't,
I wasn't at the solicitor's convention in October with Justice
Beatty speaking but this is the second arson case I've had
with the Greenville County Sheriff's Office team and I, and I
wanna at least bring that out on the record here. Uh, in both
cases I've been provided discovery in those cases and, you
know, and I trust the prosecutors gave me what they héd and
I've I've and they talked about one of 'em earlier, earlier
éase that I had, it it plays a role here, it definitely does
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or or could depending on the rulings here, but this is the
éecond time and and again when when a Justice is callin' out,
ya know, me and a bunch of criminal defense attorneys saying
we we need to start speaking up and letting the judges know as
well what we're facing, what clients are facing in cases like
this. This is a fire from July 27th 2012, she was arrested
six weeks later September 12th I think 2012, she's mentioned
the basis, what I thiﬁk ydu}ll.see is the only basis for the
arrest, that fhey found her clothing that she wore that day
had gasoline,’her cldthing while.she‘s,in a bugning house with
gasdline‘firé on the front porch, that the first witnéss will

say she comes outta the house and she's on the front porch,

‘the firemen say of course she had gas on her, she's étanding

in the, in the fire of and where the fire's just burned out,

‘she's kneeling down in it on her pets but that that's ones,

that's one part a the evidence that they think is so critical
here, the other one is these shoes and that's, again, there's
a big question on that beyond just the hearsay, again, if if
if you disagree but I don't think you should, I think we win
on that, but if you don't we go, we go ‘to the search itself
and that's when we have thishwhole issue withbthe dog and
reliability, it's so important in this case and that's what I
want you to look at it at bbth ways, it's not just the dog
that is irreliable but the use of the dog in this, in this
manner. We've got a fire that's cailed in at little bit after

92




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

41

MOTIONS AND MATTERS

eight that morning, the fire‘s put out I don't know by nine
o'clock probably, they're on the scene, these investigators
with the arson team are there. They released the scene I
think about 12:20, I think if you look at the call log
everyone's gone at 12:20 and releasing the scene means, Hey,
Roses, do what you need to do and they get SERVPRO out there.
We've got the, we've got the records showing the SERVPRO
documents signed that afternoon, SERVPRO personnel in and
outta that house cleanin' up, movin' through, they're walkin'
through the debris, gas fire on the front porch, diesel fire
on the back. We've got photos that, uh, Investigatbr Cannon
thankfully took that morning, I think I put thoée in with the,
uh, look and see if those might be in.there, uh, where are my
photos, photo? Oh, here they are. The shoes, photos of the
shoes and, again, it's two part, you can look at the dog and
there;s a whole issue here on boy it's frightening to think
they're gonna try'to say this dog is reliable, that someone's
life can be put in jeopardy from this dog coming in their
house but but beyond that even if the dog was the best in the
world, how can it be reliable in a case like this?

THE COURT: Well that's not standard, I mean, even —--—-

MR. RIORDAN: Well I know, —---

THE COURT: --- on drug dogs.

MR. RIORDAN: --- I understand, Judge, if if if you, uh,
I didn't mean interrupt you. .
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THE COURT: That's alright.

MR. RIORDAN: Look at the first photo. This this
(indicating) is Cannon, look to the left. You see shoes in
the corner, you have running shoes and then you've got these
moccasins, you --. and thankfully again just almost missed 'em
but he did take the picture so and you see he's got the det --
date stamp on there,'we'lllhave, we'll have, you know, we'll
talk about that as well, the date stamp's off an hour, their
photos are off an hour, so that's at ten thir -- around 10:30
you've got a photo, again, the whole fire scene, the house is
released. Go to the next one SERVPRO. SERVPRO's there that
day, thankfully they've got the date. You can't see the shoes
but it's interesting the photo's taken, whoever thé
photographer is, I can get the SERVPRO guys, they're standin'
right where those shoes are. They come back later, there's a
big issue with this supposed coﬁsent to searéh that's signed,
if we've got to get into that we will, when they're there
earlier, the dog's checkin' outside, again, the report is, you
haven't heard him yet, report is there's three guys in in in
our garage tryin' to get in our gun.safe, she's back'in a room
callin' 911 geared up. About eight minutes into the call she
says she hears somethin', checks outside, back porch is on
fire. She's scramblin' through the house chasin' one of her
cats, she got six pets in the room, that's why I asked the
question about the pets, three dogs, three cats, and for the
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next you hear that she stays on the phone, she's goin' through
the house, she goes out the front door, there's another fire,
that's the gas fire, is out on the front porch and so, I mean,
the reported call everyone, everyone knows it's arson, no
question about that, don't even need to bring the dog out
there, I mean, you already know it's an arson but they bring
it out there. 1It's interesting this dog Misty the way he
alerts he lies down in it, lies down in it, we've got a photo,
I'11l add that in, we got the photo. When he's there earlier
lying down on the front porch in the gas, at least they took.a
picture of that so we've got a picture of him hitting there,
later that afternoon they're in there, there's certainly a
question, again, I don't think we ever get to it, there's
certainly a question as to even certainly know -- freely,
knowing and voluntary allow 'em in there but without any
witnesses other than investigators, no photo, these people are
toid the dog has hit on the shoes. I got two things to say
about that; one, you can go to the photo, here it is roll 47
5:28 and I, and I think, I think that's really 6:28, compare
the first two, again, SERVPRO's been in there all afternoon
cleaning up, shoes have been moved. Spoken with the SLED
chemist here about what's the significant 'cause they[ 'cause
they they get tr -- they go for trace evidence on the shoes
and they get trace evidence of gasoline along with toluene,
toluene a a a a chemical that is in paint thinnér, everyone
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knew. One a the firemen says, Yeah, I was upstairs look like
she was paintin' one a the rooms. The shoes have been moved
there's no doubt about it, contamination is already there. I
mean, I -- you talk about reliability, that's a e -- just
without the dog comin' in and sayin' this is it, I mean, this
is, this the case of cross-contamination is the biggest issue,
the lab says, Well it wouldn't do anything, if ya touch one
and touch the otherAit's'unreliable but we have a dog that's
been layin' in gasoline earlier run -- appafently running
around sayin' he hit on the shoes, we don't have a photo of
it, and what's -- I wouid suggest to you somebody's moved 'em,
somebody's touched 'em, there's no reliability and the dog
it's interesting 'cause 'cause they wanna say this dog is

reliable 'cause and and I was gettin' back to the thing with

-Justice Beatty and and discovery, we put in discovery in this

case. Fire's in July, arrested September, yeah, they talk
about the shoes and the, and the clothes, again, everyone's --
and of of course there's gas on the clothes, she's on the
porch where the gas debris is, fhe chemist is gonna make that
clear, that's -- there's no -- totally expected, meaningless
really in this case with a lady who's in the fire but the
other thing that's out there, Judge, they take that day as
part a the evidence in this case, they have two latex gloves,
there there's a red gas can on the front porch and there's a
yellow burned up kerosene, uh, uh, can on the back porch and
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there's two gloves, ya know, latex gloves discarded right near
the red can in the front and there's one found in the back
porch where the kerosene is, the gloves are taken up, this is
the day of the fire July 27th. They send it up, they they
send the clothes to SLED‘immediately, they get those back
August 7th, for some reason even though they're taken the same
day these gloves are are not even sent to the DNA lab 'til
August 29th. Speaking with the guy, I don't even think they
planned on callin':the guy, of course I am, August 29th he
says it takes about ninety days to do DNA. She gets arrested,
we put in discovery, yeah, it's a conflict caée, yveah, a
conflict is 'cause the solicitor here when he worked with my
firm he was, he was part a the group that helped represent
Paula in other matters that we defeated, end up havin' civil
verdicts against, against bad cops up in Oconee but here's the
deal: We go —-- we put discovery out I say February, I think
it's actually January, so February of 2013 we put out
discovery and this is bef -- this predates these solicitor,
I'11 1'11 give 'em that, predates them, we get.a discovery
pack and I say, Well look, I mean, it's got some stuff in here
but goodness gracious is -- this is the investigation? I
mean, they're supposed to send me everything. I shoulda known
from my other case when they didn't give me everything, I
shoulda known but I wasn't gon -- I -- hey, if this is what
they wanna prove I'll go to trial 'cause I got gaps all over
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the place and we wait. These (indicating State's counsel) end
a last year .and they say, Hey, we're lookin' at tryin' this
thing in February and we were -- we're -- 1t was, it was
lookin' at goin' in February but at the end a the year Kinli
says, Look, can't do it, we have to push push it off 'til, uh,
'til 'til, uh, 'til May this week and I said, Well good, I
mean, at the end a the year I was tryin' to get together SO if
we're doin' that we need to get together, I need to make sure
I've got everything so I can defend my case, that's what Rule
5's about gettin' everything, this what Justice Beatty's
talkin' about. I mean, I got my buddies, my old, you
know, --- |

THE COURT: ngl I hear you ranting ---

MR. RIORDAN: Yeah, what ---

THE COURT: --- but I don't hear anything ---

MR. RIORDAN: --- what --—-

’THE COURT: --- specific.

MR. RIORDAN: Okay, can —-- here it is, Judge: So we

finally have the meeting, again this is twovmonths in the
making, they're in Columbia, I understand that, two mo -- two
months in the making. We're gonna get together, we have snow
days. February 27th let's go down, we're gonna come down from
Columbia, we'll meet over at the evidence room, you can see
all the evidenqe, i mean, that's the deal so I can have my
stuff and be ready comin' here. We leave thére‘and i say,
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Man, there's still all these gaps. Goodness gracious, we got
a case where there's gloves sent off for DNA and I don't even
see a test, if that's not reasonable doubt, goodness gracious,
let's gear up for trial. Well the next day Kinli sends it to
me, she sends me the DNA results and says, Hey, here's eight
other things 'cause I knew this guy Gonzalez is out there
doin' all these things, he didn't even ha -- we don't even
have his report. Photographs, they talk about photographs
taken. The only photographs we had for over a year is the, is
the file that they requested from State Farm. I had to tell
'em, I said, Look, you guys talkin' about 200 sumtin'
photographs where are they, so we get those. Stuff starts

tricklin' in but the key is at least they got me on February

27th the DNA, okay, and I guess the cour -- I guess they'll

say well it's inconclusive. You read the report, test results
inconclusive. Remember her complaint: three guys in the
garage tryin' to get in our gun safe. Ya know this a
trooper's wife, when when they realize she's there maybe they
knew, hey, we're tryin' to get in a gun safe, he or she's got
guns inside, we better get outta here, let's let's maybe set a
fire td distract her, don't get us shot in our back. DNA
evidence result's inconclusive because there's a mixture of
DNA from three or more individuals and you go to the array
that has the chromosomes on it, XY chromosome only one they
could prove male chromosome and that's after these guys on the
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scene tauntin' my lady sayin' this gloves are gonna have DNA
on it, it's what we're dealin' with, Judge, you've got it
there. This, in regard to to this matter, you've got the
shoes here, they definitely been moved, I mean, there's no
doubt about it. Misty is, Misty 1s talked about, let's
talk about Misty real quick. All that -- ge -- again, gettin'
back to discovery I get Misty. I got the stuff on Misty and
Gonzalez and CV here, again, I'm waitin' -- we have -- we got
all February and all March. Two weeké ago or actually a week
from from Friday I had -- when I'm in Columbia doin' a trial
academy, I got Dick Harpootlian in there, we're talkin' with
everybody, I stop by their office to get it, what do they
have? . Now they got a hundred forty-one pages of new stuff
from SLED, all the analysis behind the test results, so I'm
dealin' with that, we get the jail phone calls within the last
couple weeks, I mean, look, luckily despite them wantin' to,
now the phone call's out so it doesn't mattér, sayin' they're
broke, ya know, we've had to put up with this all this time.
The, uh, the stuff with Gonzalez comes in, again, Hey, if
you're gonna, if you're gonna put somethin' up, if you're
gonna say —-—-

THE COURT: Well ref;esh my ---

MR. RIORDAN: --- this dog ---

THE COURT: -—-- memory on Gonzalez, ---

MR. RIORDAN: Yeah.
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THE COURT: --- you know this evidence, now ---

MR. RIORDAN: I'm sorry, ---

THE COURT: =--- I'm just now hearing.

MR. RIORDAN: --- Gonzalez is an odor arson investigator,
he's trained with a drug dog and so they gave us, they gave us
his, uh, CV and the certificates for the dog and I mentioned
in there, I mean, the one certificate, again, they've gotta
prove reliability, I set it out here. Right now I've got a
certificate from November of, uh, 2011 so it's nine months in,
certificate for I don't know, the Working Dog Association of
America, tbat's what they're puttin' up as their qualification
for this dog, ---

THE COURT: Well ---

MR. RIORDAN: --- nothin' about training ---

THE COURT: --- let me ask you this: Wasn't it in
Jardines case or somethin' outta Florida where they said that
long as you can show the dog had been through the
pro -- properly certified through a recognized program then
that gives you and he's he passed that and that's probable
cause? This is a drug search analysis, isn't that the same,
essentially the same thing you're lookin' at here?

MR. RIORDAN: I'm not familiar. What I would say is I
would hope just like the, just like the curr -- the argument
we're havin' on the other one that in in a case such as that
where you've gotta prove that that they've gotta bring somecne
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in there to prove that, they can't just come in with a hearsay
form, some printed out thing. This this form, Judge, again
gets back to is this reliable. The the dog is trained to hit
on paint thinner, ---

THE COURT: I —---

MR. RIORDAN: --- well lacquer.

THE COURT: --- I would agree with you, ---

MR. RIORDAN: Right.

THE COURT: --- Mr. Riordan, that they would have the
obligation established in the foundation of certification and
that this is a recognized program, I think that's what is |
required but once they do that you don't -- they don't have to
bring in their weekly field reports and all that if I
understand the law, that's up to ——-

MR. RIORDAN: Well ---

THE COURT: --- you to challengin' that -- challenge
that.

MR. RIORDAN: =--- and I, and I'm definitely challenge it
and and and that's when Your Honor comes in but you've

got —- they've got to show to you the reliability and that's

‘what I get to. All of this I'm talkin' about the reliability

here when it's basically, it's basically the word of Gonzalez,
that's all we've got and he shows on his form, it's funny,
they put out the different things he's he's trained in:
charcoal, lighter fluid, they misspell charcoal, I mean,
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that's what we're talkin' about, that's the du -- that's how
this lady sits here right now, this is the stuff we're talkin’
about. Shoes had been moved, clearly contaminated, same with
this dog. Again, I'd ask just on that alone, don't worry
about the consent, on that alone that these shoes be excluded,
that Your Honor can look at the totality of the circumstances,
that is unreliable, that's your unreli -- and frightening that
someone could be sittin' here facin' a case based on that.

Oh, the other point I wanted to get to with the gloves,

it was interesting because, yeah, she she she acknowledges the

DNA with —-- for three or more individuals she didn't get it
'til that day, I I trust her that she gave it to me, now I
knew when I was a prosecuﬁor the rules are clear they stand in
the shoes of of the, of the police, they're assumed to have
everything, but it's interesting that this this case was true
billed, true billed, thatvthat stuff came back in November
November 8th, true billed after that, —---

THE COURT: What stuff ---

MR. RIORDAN: --- prosecutor's ---
THE COURT: --- came back?
MR. RIORDAN: --- never even had the darn DNA, the

exculpatory evidence.

THE COURT: What was true billed in November? What
stuff? You say ---

MR. RIORDAN: Sometime that -- well her, all of the
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charges against her were true billed after that.

THE COURT: I understand that but you said it didn't come
back in after November 8th, what are you referring ---

MR. RIORDAN: November 8th's the, was when the DNA
results came back. They were submitted August 29th, they came
back November 8th and, again, on November 8th of 2012, she's
indicted in February of 2013, we don't see it 'til February
27th of this year, that's the case we're talkin' about here
and, again, we we can do what we need to, I mean, ---

THE COURT: Let me, le£ me stop you. A -- tell me, uh,
about these movement of these shoes, uh, what what is your
position on that, that does give me some pause, concern?

MR. UNDERWOOD: Your Honor, I I don't see any evidence
that anything‘was moved. In looking at these pictures that
Mr. Riordan indicates, the shoes appear to be in the exact
same position both pictures.

THE COURT: I disagree with you. There in the picture I
saw it has paint cans sittin' right in front of 'em.

MR. UNDERWOOD: Your Honér, those are the cans that the
shoes were collected and placed in by law enforcement.

MR. RIORDAN: He's lookin' at the wrong picture. Josh,
look at 7128. I don't know, maybe your eyesight's different
from mine, I see, =---

THE COURT: Ha -- no, ---

MR. RIORDAN: --- I see ---
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THE COURT: =--- sir, no, sir, stop this.

MR. RIORDAN: Yeah.

MR. UNDERWOOD: I I see the, I see in 7128, Your Honor,
that the slippers are located directly next to the sneakeré.

THE COURT: And then there's these 'paint cans with tops
right in front of 'em in 7247 is what I'm lookin' at.

MR. UNDERWOOD: Yes, Your Honor, and and those slippers
are still directly next to the same sneakers.

THE COURT: There's no paint cans in fronta tﬁose though.

MR. UNDERWOQD: Your Your Honor, the reason of this
picture of the paint cans is when arson investigators are
collecting specimens to take into evidence, it is a customary
pracfice to take abpicture of the container which you are
placing evidence in diréctly before you put it in there or
after to show that it was a uncontaminated, clean, fresh
container, that's the purpose of this photograph, Your Honor.

THE COURT: Okay.

MR. RIORDAN: Judge, if I may.

THE COURT: Just one second.

MR. RioRDAN: Alright.

MR. UNDERWOOD: Those paint cans are the property of law
enforcement, those are the containers that they standard
they're used ---

THE COURT: Okay.

MR. UNDERWOOD: --- to take evidence in.
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THE COURT: I, quite frankly, Mr. Riordan, I I hear ya
and that's concerning but I I can't say that they're in fact
something that's been, uh, ---

MR. RIORDAN: Well, Judge, -—-

THE COURT: --- tampered with.

MR. RIORDAN: --- I, what I would ask is, look, I didn't
think it mattered, it seemed so clear to me even even in the
poor quality I have 'cause we we've got the real version you
ban look at. I wculd submit se -- I'd ask you take judicial
notice quite frankly, 7128 the moccasin, ---

THE COURT: I I can't take ---

MR. RIORDAN: -—— the ---
THE COURT: -=-- judicial notice.

MR. RIORDAN: --- the left moccasin, the end a the left
moccasin 1s about midway down from the Nike shoe next to it,
then when you look in the afternoon the back a the moccasin
h -- moccasin is behind the front of the the the Nike shoe, I
hean, I I don't know what else to séy there.

THE COURT: There's no —- I, let me say this: I I do look
at 7128 and it appears that these moccasins as you call 'em
besides the striped colored Nikes are sitting at the rear end
of the heel and the toe of the moccasin is facin' in the same
direction as the, uh, the the tennis shoe whereas in this 7247
the moccasins are in front of and turned the opposite
direction.
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MR. RIORDAN: Yeah, and se -- 7248 I put 'em both in
there but 7248's better if you wanna look at it, it's a little
bit more clearer than 7247, same same area most, I I mean,
just about but --- |

THE COURT: Well ---

MR. RIORDAN: --- I think, I think you realize the first
one was -—--

THE COURT: --- if you look at 7247 and 7248, 'those are
two, they're showing moccasins in opposite directions. No

they're not, no they're not.

MR. RIORDAN: No, they're they're basically the same. I
think you realize the first one was blurry, I was just gonna
put every one of 'em in there that they had from the
afternoon, there's two of 'em, but as far as clearness, 7248
it's easier to look at but in either one of 'em, I mean, the
back a the moccasin in the afternoon is in fronta the shoe and
in the morning it's in about midway of the shoe, no doubt it's
been moved whatever half of a shoe is.

THE COURT: That that that appears ﬁo be clear to me.

MR. UNDERWOOD: And, Your Honor, I mean, I'd have to, you
know, elicit testimony from the stand that cause any
explanations for why anything mighta been moved a couple
inches. Just just a guess, Your Honor, I have not —---

THE COURT: I don't want ---

MR. UNDERWOOD: --- specifically asked ---
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THE COURT: --- you guessin', guessin' doesn't do any
good.

MR UNDERWOOD: Alright, Your Honor, 'cause one one thing
I've seen from experience, Your Honor, is =---

THE CQURT: Is that a guess anyway?

MR. UNDERWOOD: Alright, well no, Your Honor. All all I

was gonna say, Your Honor, is that, uh, Investigator Gonzalez

"is gonna be here to testify to explain where these items were

found, how they were found and that would be the proper time
to discuss ---

THE COURT: I don't —-—-

MR. UNDERWOOD: --- anything ---

THE COURT: --- disagree ---

MR. UNDERWOOD: --- that mighta been ---

THE COURT: --- with that, I don't disagree with that. I

tell ydu what, let's take a few minutes, uh, I wanna look at

some a these motions with regard to the hearsay as to the

-consents, those seem to be the big issues right now, the other

ones will have to be subject to in-camera hearings we get into
that sounds like to me. Uh, I am gonna say that the telephone
call's out, that is subject to the, uh, privilege between
husband and wife. I think Mr. Riordan's correct that that has
to do with any communications during the marriage which would
be more than just, uh, regardless of the phone call or or the
notice sayin' this is what, this is gonna be subject to us
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listenin' to it, that bein' said let me take a minute look at
these cases, uh, I like to be able to tell ya I'm gonna come
up with answer today, uh, I can't promise ya that, just gonna
look, see what I have, okay. Have ya'll talked about

rero -- resolvin' this case at all or is that just not
somethin' that's possible?

MS. ABEE: Your Honor, a plea offer was extended prior to
scheauling it for triél, um, ---

THE COURT: Okay, that's okay, it's none a my bus -- I'm
here to try the case, I was just throwin' that out there,>
okay.

MS. ABEE: Yes, sir.

‘THE COURT: Alright, thank you, we'll be in recess for a
minute, ya'll stand standby, ---

MR. RIORDAN: Thank Your Honor.

THE COURT: =--- please.

(Whereupon, a recess was taken.)

THE COURT: Alright, let me first address the issue of
the search of the premises of both defendant by consent given
by her husband allegedly and also by a Ellie Hansen. Uh,
looking at the cases and looking at the warrant or the or --
no warrant requirement, you can give a consent to search.
Obviously her, defendant's husband is in a position to give a
consent to search, the burden, however, is on the State to
prove that there's a reasonable search and that there was
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consent given freely and it was not subject of du;ess or
coercion. At this point the State has listed at item or
witness list number 34 Homer Rose, I assume that's the
husband, ---

MR. RIORDAN: Yes.

THE COURT: --- and has -- it also listed Ellie Hansen so
at this point, uh, for me make a ruling without the State
having attempt to right -- a a right to make avshowing in the
case as to voluntariness of the consent and the, and the, and
scope of the search resulting thereby or coercion is for me to
start comment on the facts. 1I'm not gonna, and the casés.
clearly say that the existence of consent is determined from
the totality of the circumstances, okay, so at this stage for
me to limit my, uh, fuling to the form, the consent form
without having any proffer made by the State would be for me
to prejudge what they would be able to put up or not be able
to put up, okay, I, and I'll be glad fo do that -- I'll refuse
do that. 1I'm gonna let the State try to establish its
foundation that is required to get these these these in. 1
don't know how the Stafe's gonna do it without a state witness
quite frankly but, uh, they've listed the lady as a witness,
they've listed your client's husband as a witness, clearly you
don't dispute the fact that as a husband who is a co-tenant of
the household he in a uncontested world would give -- have
right to give consent:
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know what order to do it in be little bit presumptuous I
believe, that -- thank you though.

MR. RIORDAN: Thank Your Honor.

THE COURT: Alright. Alright.

MS. ABEE: And, Your Honor, this is just to establish the
voluntariness of the consent, correct?

THE COURT: Right.

MS. ABEE: I just wanna make sure my questions are ---

THE COURT: The ---

MS. ABEE: =--- all within ---

THE COURT: =--- reason ---

MS. ABEE: --- the scope.

THE COURT: --- I'm doin' this and and I think that you

conceded and Mr. Riordan alleged and I think is probly correct
that if the -- that, all those consents are not properly
established then big part a your evidence against this
defendant is gonna be gone.

MS. ABEE: Yes, sir.

THE COURT: Okay, so, I mean, doesn't it make sense to me
to go ahead and do it this way?

MS. ABEE: Your Honor, I agree, I just wanna make sure my
scope of questioning ---

THE COURT: Yes, ma'am, —---

MS. ABEE: --- was gonna be proper.

THE COURT: --- absolutely.
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MS. ABEE: Your Honor, then at this time the State would
call Investigator Ben Cannon to the stand.

{(Whereupon, the witness came forward.)

THE CLERK: Raise your right hand.

BEN CANNON, having been first

duly sworn, testified as follows:

THE CLERK: Please have a seat. Will you state your full
name for the record.

THE WITNESS: I'm Ben Cannon, Greenville County Sheriff's
Office.

MS. ABEE: Thank Your Honor.

THE COURT: Yes, ma'am.
DIRECT EXAMINATION BY MS. ABEE:
Q. Mr. Cannon, if you could just tell us briefly, uh, where
you currently work and how long you've been involved in law
enforgement.
A. I work for the sheriff's office here in Greenville,. uh,

be ten years this September.

Q. Andvcurrently what, uh, unit are you assigned to?

A. I'm Criminal Investigation'Division Arson Unit.

Q. And what specifically is your job title?

A. I do, uh, fire investigation.

Q. And how long have you been doin' fire investigation?
A. Uh, since August of 2011.

Q. If you could just briefly, uh, describe to us what your
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involvement was with the case pending against the defendant.
A. Um, believe it was the 27th of July, uh, we got a call,

uh, stating there was a burglary in progress and that it

" involved, uh, the attempted burning of a home. Uh, they

requested arson investigator and I arrived on scene in early
mornin' hours of that day.

Q. Were you the lead investigator as to the arson portion of
this case?

A. Yes, ma'am, I was.

Q. Was there. any other, any other sort of crime that was

being investigated as well?

‘A. Yes, ma'am, the burglary portion was also being

investigated as a dual role.
Q. Throughout the course of your investigation did it become

necessary for you to search inside of the home and, uh, the

attached garage at Riley Smith Ro -- or Drive?
A. Yes, ma'am.
Q. And did you speak with anyone at the home regarding

obtaining consent to get inside of the house?

A. Uh, yes, ma'am. Uh, while around I spoke with the, uh,
homeowner Mr. Rose and, uh, advised him that we will be coming
back do a follow up investigation, he said that SERVPRO was on
the scene, he would get them to stop what they were doing 'til
we arrived.

Q. Okay, and you say "we," who is we?
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A. Uh, myself and Charles Gonzalez.

Q. And when you got back on the scene, uh, what did you do
or how did you speak with Mr. Rose regarding consent to
search?

A. Um, I explained the consent to search form that we
typically use, uh, and told him that we we needed to look
through the garage, through the house just lookin' for, uh,
other items that céuld help us in our investigation.

Q. And are you familiar with what Mr. Rose's profession

is?

A. Yes, ma'am.

Q. And what does he currently do?

A. He, I I'm not sure if he is néw but that time he was

employed by the South Carolina Highway Patrol.

Q. So he's in law enforcement?
A. Yes, ma'am.
Q. And you said you went through or advised him that you

needed consent to search, if you could just tell us what you
talked to Mr. Rose about before obtaining the consent to
search specifically.

A. I had the consent to search in my hand, uh, explained to
him what what we'd be doing, uh, and if he consented, where he
needed to sign I filled out the address, case number and told
him everything that we took, if we tock anything will be
logged down and he would get a copy at the end a the, end a
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the search.

Q. At any point in time did you coerce or force Mr. Rose to
give you consent?

A. No, ma'am, I do not.

Q. At any point in time did you make any statements, uh,
about obtaining search warrants or any sort of repercussions
that would happen if Mr. Rose didn't-give consent?

A. No, ma'am.

Q. And did he say anything to you specifically that would
make you think that the consent that he gave was not

voluntarily, freely given?

A. No, ma'am.
Q. And who -- was anyone with you at this time?
A. Uh, I believe Charles Gonzalez's may may have been in the

garage but I don't know if he was, you know, standing right

beside me, I cannot recall.

0. And were you able to go inside of the home?
A. Yes, ma'am.
Q. And did Mr. Rose stop you any way before you went inside

of the home?

A. No, ma'am, he did not.

Q. And did you obtain things from the search?

A. Yes, ma'am, I did.

Q. And when you finished your search did you write those

items on the consent to search form?
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A. Yes, ma'am, I did.

Q. And did you discuss that with Mr. Rose?

A. Yes, ma'am.

Q. At any point in time, did he ask you to stop your
search?

A, No, ma'am.

Q. At at any point in time he would have asked you to stop

your search, would you have done so?
A. Yes, ma'am.
Q. If I were to show you that consent to search form, would
you recognize it?
A. Yes, ma'am.

MS. ABEE: Your Honor, may —-- I don;t know, do you want
these in evidence?

THE COURT: Just pass 'em forward, please.

(Whereupon, counsel complied.)

BY MS. ABEE:

Q. Do you recognize this form that I've given you?

A. Uh, yes, ma'am, I do.

Q. And what is that?

A. That's a, uh, typical consent consent to search form we

use for fire investigation.

Q. And you said briefly some of the, uh, items that were on
it, what's the location?

A. It is ]l Riley Smith Drive.
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Q. And is that the home of Mr. Homer Rose?
A. Yes, ma'am, it is.

0. What 1s the date of that search?

A. Uh, it is July 27, 2012.

Q. And where it says "Signature of occupant," whose

signature is there?

A. Uh, Mr. Rose.

Q. And who witnessed this form?

A. Charles Gonzalez.

Q. And h -- that's the gentleman that you said was with
you?

A. Yes, ma'am.

Q. And are the items that are seized from the home properly
listed?

A. Yes, ma'am, they are.

.Q. And who signed down at the bottom?

A. Uh, myself. |

Q. Now I wanna talk to you about about a —— oh, I'm sorry,

just wanna ---

THE COURT: No, no, I'm listenin', go ahead.

MS. ABEE: Well the same iﬁvestigator has knowledge as to
the subsequent search so I didn't know if you wanted me to
continue into that line of questioning ---

THE COURT: Sure.

MS. ABEE: --- or just stop.
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BY MS. ABEE:

Q. Did you ever conduct a search of a subsequent place in
reference to this case as well?

A. Yes, ma'am.

Q. Approximately how far apart in time was that search from
this first search of the Rose residence?

A. Maybe an hour and and approximately probly five or, five,

seven minutes away from this this residence.

Q. And where 1is that location?

A. I believe it's called Oak —-- Oak Ridge Place, I believe
" it's -- I don't know the actual numerics right offhand..

Q. And was this an apartmeﬁt complex?

AT Yes, ma'am, it was.

Q. And why were you going over to the apartment complex?

A. Um, this was, uh, the apartment of Ellie Hansen, she was

Mrs. Rose I believe assistant at the time.:
Q. And was there anything specific that you were lodking for‘
while at this apartment?

A. Yes, ma'am, uh, Mrs. Rose stated that her clothing that
she was wearing earlier that day was inside of this
apartment.

Q. And did Mrs. Rose make any-statements to you about
retrieving those clothes?

A. Uh, yes, ma'am, once on, once on, once on scene she did
not want Ms. Hansen to, uh, let us get the, get the clothing.
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Q. So when you arrived at the -- at Oak Ridge Place, 150 Oak

Ridge Place, ---

A. Yes, ma'am.
0. —-—— who all was there?
A. Uh, myself, Investigator Gonzalez, Investigator Morgan,

Mr. Rose and Mrs. Rose.

Q. Was Ellie Hansen there as well?
A. Yes, ma'am, she was also there.
Q. And did you speak with Ms. Hansen about giving consent to

search the apartment?

A. I did not. I was, I was present during dufing_the time
M -- uh, Charles Gonzalez was talking with her.
Q. And were you able to observe Investigator Gonzalez

questioning Ms. Hansen?

A. Yes, ma'am.

Q. And at any point in time did you see him coerce

Ms; Hansen into giving consent?

A. No, ma'am.

Q. At any point in time did you hear him make any sort of
threats to her if she didn't give coﬁsent?

A. No, ma'am.

Q. At any point in time did you hear him say anything or
hear Ms. Hansen respond with anything that would make you
think that this consent was not freely and voluntarily
given?
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A. No, ma'am.

Q. Were you with Investigator Gonzalez when he went inside
of the apartment?

A. Yes, ma'am, the same, the same group I just mentioned we

all went inside at the same time.

Q. So that's you and Investigator Morgan, right, ==
A. Yes, ma'am.
Q-v --— Investigator Gonzalez, ---
A. Yes, ma'am.
Q.  -—-- Ellie Hénsen, ---
A, Yes, ma'am.
Q. -—-- the defendant ---
- A. Yes, mé'am.
Q. ~-- and Homer Rose, —---
A. Yes, ma'am.
Q. ;~— all all of ya'll went into Ms. Hansen's apartment.
A, Correc£. |
Q. At any time when you were inside of Ms. Hansen's"

apartment did she ask you to leave or stop conducting your

search?
A. Ms. Hansen did not no, ma'am.
Q. And approximately how long were you actually inside of

Ms. Hansen's apartment?
A. Just -a few minutes, enough time to get the, get the
clothing and store it properly then we left the apartment.
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Q. And if Ms. Hansen would have asked you to leave and cease
your search, would you have done so0?
A. Yes, ma'am.

MS. ABEE: Your Honor, I have one second? Uh, sorry
backtrack, Your Honor.
BY MS. ABEE:
Q. Investigator Cannon, when you first got on the scene, uh,
do you ask for permission to search around the home in order

to take pictures or look at other articles?

A. . Yes, ma'am, I do.

0. And who did you obtain verbal consent from at that

time?

A. Uh, Mrs. Rose.
Q. And at any time while you were taking photos of the home

or doing any of your investigation did Mrs. Rose ask you to
stop searching her home?
A. No, ma'am.

MS. ABEE: Your Honor, that would conclude this witness.

THE COURT: May I see that consent to search form,
please.

(Whereupon, the document was handed to the Court.)

MS. ABEE: And, Your Honor, we do have the other form
it's just through the other 'investigator, ---

THE COURT: I -—-

MS. ABEE: --- that's why I have this out.
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THE COURT: —-—— assume it's exact same form.

MS. ABEE: Yes, sir, it is. I I can pass it up it's

just ---

THE COURT: - No, that's okay.

MS. ABEE: --- through the other, uh,‘investigatof that's
why.

(Pause.)

THE COURT: Cross—-examination.

MR.-RibRDAN: Yes, Your Honor.
CROSS—EXAMiNATION BY MR. RIORDAN:
o) Investigator,-who was with you the first time Paula Rose
waS»queétioned about where the clothes were that'éhe was

wearing that déy:at the time a the fire?

A. I believe Charles'may have been present.
Q. Where ‘were ya-?

A, We're at her, we were at- her house.

Q. What time?

A. Sometime after 5:11 p.m —-—— -

Q. Okay. Early ---

A. | -—— to —-—-

Q. -—— earlier as you said you'd been out at the scene,
correct?

A. Yes, sir.

Q. Alright, and the scene was released, right?
A. Yes, sir.
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Q. And when you call back in the afternoon you were informed
that SERVPRO was there working, correct?

A, Correct.

Q. Okay. When you arrived on the scene, SERVPRO still

continued to work, didn't they?

A. Uh, no, sir, they were just standing by waitin' for us to
finish.

Q. Where were you working?

A. Sir?

Q. Where were you working?

A. We were started in the garage area.

0. Tell me what the phone call was to Homer Rose, what what

did you ask him about returning to the scene after it already
been released at twelve tw -- in the afternoon, what time was
it? before one o'clock that you guys were outta there and the
scene was released, is that a fair estimate?
A. Probly around ---

"(Indiscernible cross-talk.)
Q. 12:20 maybe?
A. Yes, sir.
Q. Would the Greenville County Sheriff's Office call log

kinda tell us when everyone left?

A. Sure, yes, sir.
Q. Okay. Why did ya go back out there?
A. For a follow-up investigation.
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Q. Why?

A. Uh, you know, it's typical for when we have a dual role
investigation for all investigators to get together, make
sure, you know, that we're we're not missin' anything, things

that nature.

Q. You'd been out there all morning, right?
A: Correct.
Q. Okay. Did and in fact when you left that morning, uh,

ya'll let Paula leave 'cause she'd been in the fire, right?
A. I'm not, I'm not sure I didn't, I didn't have much

interaction with her ---

Q. Well —---
A. --- after ---
Q. --- did you talk to Investigator Morgan, it was Mor -—-

Morgan was gonna interview her, right, at the north statiocn
somewhere near Cherrydale?
A. I I believe he did, vyes, sir.

Q. Okay, and he did do that, didn't he?

A. Yes, sir.
Q. And he called ya after that, didn't he?
A. Yes, sir.

Q. What he tell ya?

A. Uh, we, that's when we went over, just started goin' over
the case ---
Q. Yeah, what did he —---
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(Indiscernible cross-talk.)
Q. --- tell ya?
A. Um, just told me about her demeanor, uh, he had, uh,
obtained a statement from her, also about the, uh, her prior
book she was writing, somethin' about it ---

Q. What did he te —--—-

A. --- a thing about Oconee County or somethin' a that
nature.
Q. --—— what did he tell ya about her demeanor in speaking

with him?

A. That she was very, uh, you know, calm during the whole
interview, um, until she got to the point about talkin' about
her book and I believe, I believe was Oconee County, Pickens
County about the officers over there and she became very
passionate, said they did her wrong or somethin' that nature
yes, sir.

Q. Was it clear from your conversation with Investigator
Morgan that he felt that was significant that she was calm in
discussing this incident from the morning but was animated
about the the incidents that had occurred in Oconee County
years earlier?

A. Yéah, yeah, he said it was very unusual yes, sir.

Q. Okay, he thought that was unusual and that was a reason
to really focus on her, is that kinda what that meant to

you?
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A. Well no, then then we started talkin' about different
other aspects of the case.

Q. What aspects?

A. Um, well about the fire itself. You know durin', usually
durin' if you have a burglary, you have a concealment fire,
usually the individual will try to set the fire where they aré
at and there was no fire damage in the garage or anything else
and, you know, n -- in my opinion, you know, they were, if
they were really tryin' to hurt Mrs. Rose, someone was trying
to hurt Mrs. Rose, uh, wyou know, all three points of
entry/exit, you know, probly woulda been set on fire where
there was no escape.

Q. Will you agree the front porch is wood and the back porch
is wood and the garage is cement, isn't it?

A. The floor is cement, yes, sir.

Q. Yeah. Um, what else did Morgan say? What what did he
say in regard to the charges that she had had filed in Oconee
and then the book she was writing?

A. I'm I'm I'm not sure if if he said anything else about

her, um, said said talked about demeanor of Ms. Hansen.

Q. Ms. Hansen?

A. Right.

Q. Okay, what what he say about Ms. Hansen's demeanor?

A. That she was very calm, she was reading a book during the

whole time.
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A.

Okay, incident was over, right?

Sir?

Incident from the morning was over, right?

Correct, yes, sir.

What's your recollection as to how long that incident
-- lasted?

Seven or eight minutes on maybe the 911 call is maybe.
That's what you think?

Might be somewhere around there, not real -- I'm -- I

don't know exact time frame look at it.

Q.

And and just to make sure 'cause we'll be askin' about

later ——-

A.

Q.

that

Sure.

it

—--- the, so Morgan tells you he thinks it's significant

this incident in the morning she's fairly calm talking

about it, —--—-

A.

Q.

A.

Q.

Right.

-—-—- correct?

Right.

You say it lasted eight minutes ---

Correct.

--— but she -- but he wo -- he he he found significance

in the fact that she was animated about the situation she had

dealt with in Oconee, correct? Did he explain to you how many

charges he had looked up that she had been charged with in
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Oconee County?

A.

Q.

A.

Q.

If he did I couldn't recall.
Okay, you don't remember: Did you look at his report?
I I haven't lately no, sir.

Okay. You're gonna answer 1t the same way later in

fronta the jdry, right?

A.

Q.

Yeah, I mean, I hadn't looked at it.

Okay, yeah, whatever his report that's what you think he
ya?

If this is wfitten down,vI'm sufe that's what ---

Okay.

~-- what it is.

Did he tell ya she had two separate charges of burglary

second and grand larceny?

MS. ABEE: Your Honor, I'm gonna object to this, this is

outside of the scope of this hearing. My understanding is ---

~THE COURT: I sustain ---

MS. ABEE: --- that is ---

THE COURT: --- the objection.
MS. ABEE: -—-— for the voluntariness.

THE COURT: The issue of this hearin' is for the

determination of voluntariness and consent find signed by

Mr.

Rose.

MR. RIORDAN: Okay.

BY MR. RIORDAN:
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1 Q. When ya called Mr. Rose, what did ya tell him in regard
2 to why you needed to return to the property after ya just

3 left?

4 A. I just told him we need to do a follow investigation.

5 Q. Let me ask ya this: When ya left earlier ---

6 A. Yes.

7 Q. --- wasn't the the agreement that you and Gonzalez would
8 be back on Monday to speak with Paula?

9 A. I believe that's what we said yes, sir.

10 0. Yeah, that was the agreement, right?

11 A. Yes, sir.

12 Q. Alright. And, uh, how did ya reach Homer?

13 A. Uh, called him on the phone.

14 Q. Okay, and when you arrived what was he doing?

15 A. Sitting in the garage.

16 Q. Okay. Is it your testimony that when you arrived on the
17 scene you went>gﬁamgbgke to Homer and said/ I need you to sign
18 this consent to search form before I go through the garage?
19 A. Right, explained it to him, yes.
20 Q. Did you do such a form earlier that day?
21 A. No, sir.
22 Q. Why not?

23 4. I typically don't not not when when the victim's there.
24 Q. 'cause sometimes a verbal consent's enough, right?

25 A. Correct.
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Q. Okay. But you disagree he gave you verbal consent to go
in the ra -- garage that day, that's your testimony?

. To go in the ga ---

Q. That afternoon.

A. No, he he he did a consent to search.

Q. You're sayin' you never went in before he could sign the

consent to search.

A, No, I don't -- no, he was sittin' in the garage.

Q. Okay. Why was it different from the morning to the
afternoon?

A. 'Cause Paula was a potential suspect this time.

Q. Okay, he aéked ya'about that too, didn't you -- didn't
he?

A. I don't recall that.

Q. You never tocld him that that she was, did ya-?

A. I don't recall him asking me that.

Q. That's important and would go to somebody's free and

voluntary waiver of consent, isn't it?
A. Well I don't recall him a -- tellin' me that.
Q. Well I, that wasn't my question. That would be

important, wouldn't it?

A. Absolutely.

0. Okay. You didn't inform him of that.

A. No, sir.

Q. You knew goin' out there from your conversation with
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Morgan that you wanted to investigate Paula, correct?

A.

Q.

A.

Q.

As a potential suspect, yes, sir.

You wanted to get back in that house, didn't ya?
Uh, that's part the investigation, yes, sir.
Yeah. You don't tell Homer that, did ya-?

No, sir.

You told him you wanted to come and look at the safe,

didn't ya? You need to look at the safe and the markings on

the safe, didn't vya?

A.

A.

Q.

I don't recall if I told him that or not.

Okay.

I believe we just basically follow-up investigation, ---
Okay.

--- that's what I told him.

Alright, but your your testimony is this was signed

beforehand, that you have him a blank form, right?

A. No, the ---

0. Well filled the top filled out.

A. Yeah, that's correct.

Q. That's your testimony?

A. Yes, sir.

Q. Ckay. Anything dated on here as to what time it was
Created?

A. Uh, says 1711 on here.

Q. Okay, 5:117?
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A.

Q.

Yes, sir.

Say anything about when Homer signed it?

No, sir.

Okay, you coulda done that too, right?

Sir?

You coulda done that as well when he signed, correct?
I don't typically no, sir.

You could have, couldn't ya?

Sure.

That be more accurate as to whether he had signed before

you went in his garage and searched or after you'd already

told him you found some items you wanted to seize, correct?

A.

Q.

A.

Q.

Yes, but that's not what happened.

You've used this, how long you bein' usin' that form?
Long as I've been in arson we use the same -—-

Okay.

--- form.

Alright, and who created this form?

Honestly, I I could not tell you no, sir.

Is it your testimony that anyone that signs this form

just because they sign it that they've given authorization and

the agreement between the parties is that the authorization is

that these investigators are authorized by me to seize any

items, materials or other property that they deem to be of

possible evidentiary value?
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A. Yes, sir.

Q. Okay, so so theoretically by this form you could go in

Homer's house, a box a Rolex watches you could take that and
say it's evidentiary value, right?

A. If I thought it was yes, sir.

Q. If you thought it was. You could take -- and it's just

up to you, correct?

A. Correct.

Q. Do you explain that to the folks before they sign?

A. No, sir, I just explain the form and read it to 'em.

Q. Okay, and and part a that again with these forms a lotta
times when you have 'em s -- have -- when you wanna ensure,

you can come here today and convince folks by the totality of
the circumstances that the folks understood, you oftentimes

get 'em to initial the outside, don't ya?

A. No, sir.

Q. You never do that?

A. No, sir.

Q. Have you seen other officers? Liké with Miranda forms,
you put the form and you ask that they s -- initial it so you

can have more evidence as at that they they did do it and

that, uh, you know, you went through it with 'em.

A. I've never seen it like I said, sir.
0. You've never seen that?
A. No, sir.
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Q. Okay. When, uh, let me ask ya this: Who's han -- who's

handwriting's on the bottom?

A. This is my handwriting right here (indicating) ---

Q. Okay.-

i --- yes, sir.

Q. Alright, and it's your -- again, let me ask ya this: ---

A, Alright.
Q. --- The the consent to search you agree the cons -- it's
not this form that rules is it? This form doesn't rule as to

what you can do, right?

A. As far as going in his home?
Q. Yeah.
A. Absolutely. If he wouldn't 