STATE OF SOUTH CAROLINA

IN THE SUPREME COURT aEN©

Appeal from Charleston County

Honorable Doyet Early, Circuit Court Judge

FRANK MIDDLETON,
PETITIONER
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO 2016-001524

APPENDIX
TAYLOR D GILLIAM ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent RUTLEDGE JOHNSON
Defense Assistant Attorney General
Division of Appellate Defense - Rembert Dennis Building

PO Box 11589

1000 Assembly Street, Room 519

Columbia, SC 29211-1589 Columbia, SC 29201
(803) 734-1330

ATTORNEYS FOR RESPONDENT

ATTORNEY FOR PETITIONER



L]

INDEX
INDEX ...c.totieieciietiiereeetessesesesessssssasesee st sssssassesaesssesae s sae b s s s e b e b e e R e e St d st s h eSS bbb i
GUILTY PLEA TRANSCRIPT ....ccoiuitrereerertiticenestessie e sss st sse sttt 1
APPLICATION FOR POST-CONVICTION RELIEF .......cooviiiiiniieiincienes 14
RETURN ..ottt stetteteie e seseesesbetsbeesacseesesaesa s s sat b s e sass s e s s b s a s e s R e s e g s g St s e e R e e e st s e b e s et n b 21
POST-CONVICTION RELIEF HEARING TRANSCRIPT........cooiiereeeniceiciccnnes 26
ORDER OF DISMISSAL ..ottt ststssirssesssssse s s sss s s sestssstessstasssestsassssssissassons 54
INDICTMENT .....ooiereteeeetereeertreeesessesesesset s see e s e esssass s s s eneas shs b e s a b e b e e e e s e s s E e e ne s nebe e be st 62



State of South Carolina ) In General Sessions Court
County of Charleston ) Ninth Judicial Circuit
State of South Carolina ) Transcript of Record

Vs. ) 2012-GS-10-5895

Frank Middleton )

Defendant. )

April 9, 2014

Charleston, South Carolina

BEFORE:

The Honorable Thomas L. Hughston, Jr., Presiding

Judge

APPEARANCES:
Greg Voigt, Assistant Solicitor

Attorney For the State

Rhett Dunaway, Assistant Public Defender

Attorney For the Defendant

SHARON L. VIZER

CIRCUIT COURT REPORTER



INDEX

Guilty Plea Heaiing ................ Ceeecseerearennns 2

Certificate of keporter ............................ 13

**NO EXHIBITS WERE INTRODUCED**




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wednesday, April 9, 2014

THE COURT: Frank Middleton, is that your name?

THE DEFENDANT: Yes, sir, . it is.

THE COURT: Mr. Middleton, I have here in my hands
an indictment. The State claims that you did on or about
April 29, 2012 commit what is called a strong armed
robbery. Actually, it started out as a charge of armed
robbery but the State is willing to let you plead guilty
to a lesser charge of strong armed robbery. That means
by means of force or intimidation you did steal something
from Joseph Hodges. Do you understand that charge?

THE DEFENDANT: Yes, sir, I do.

THE COURT: What does that carry, up to 10?

MR. VOIGT: Strong armed robbery, up to 15, Your
Honor.

THE COURT: Up to 15. It used to be 10, now it's
15. Do you understand that?

THE DEFENDANT: Yes, sir, I do.

THE- COURT: You don't have to plead guilty to this
charge. You have an absolute right to a jury trial, put
the State to the test to see if they can convince 12

jurors that you are guilty beyond a reasonable doubt.

" You don't have to prove you are innocent. They have to

prove you are guilty beyond a reasonable doubt. Do you

understand that?
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- |
THE DEFENDANT: Yes, ‘sir, I do.

THE COURT: Would you like to have a jury trial?
THE DEFENDANT: No, sir.
THE COUR?: How do-you wish to plead then, guilty

or not guilty?

THE DEFENDANT: Guilty, sir.

" THE COURi: Are you really gquilty?

THE DEFENDANT: Yes, sir, I am.

THE COURf: Has anybody promised you anything or
threatened you ﬁn any way to get you to plead guilty?

THE DEFE*DANT: No, sir.

THE COURT: Are you pleading guilty then on your

own free will? :

THE DEFENDANT: Yes, sir, I am.

THE COURi: I believe you and I will accept your

plea. :
|

Solicitor?

MR. VOIGT:, May it please the Court, Your Honor.
|
On April 29th of 2012, a person with a bandanna over his

|

face entered the Five Guys on Savannah Highway with a

. firearm and asged the cashier to put money into the bag.

He left the Five Guys with approximately $680.

As he was leaving the Five Guys some local children
from the neighbbrhoéd who were going to Five Guys to get

themselves a drﬁnk, as the gunman was walking out with
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the bandanna over his face the children were walking in
and several of the children noticed Mr. Middleton from
the neighborhood as someone they knew from the
neighborhood, and they said, Hi, Frank, and he turned
around. He was later apprehended at the house where they
anticipated him being.

He has a fairly extensive record, and I know
Mr. Dunaway and I talked about this a bit on the phone
today. 1It's one I have to read to you given the severity
of it.

THE COURT: All right.

MR. VOIGT: The reason for the offer from a -- and
after you hear this record you'll wonder why I'm offering
what I'm offering, but the reason for the offer was
partially due to Mr. Middleton's cooperation in a recent
high-end-profile murder case.

THE COURT: Well, that's good to learn.

MR. VOIGT: He testified on behalf of the State
with really nothing much to gain, at least nothing
promised. But I've got to go back a few years for
Mr. Middleton.

THE COURT: - Has he been in jail ever since this
happened?

MR. VOIGT: He has.

THE COURT: April 29, 2012.
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MR. DUNAMAY: It's 709 days, Your Honor.
|

THE COURT: All right.
MR. VOIGF: In . 1966 he received an 18-year sentence

on assault witﬂ intent to ravish. 1In 1973 he was

convicted of léaving the scene of an accident.- - In 1974

\

he was convictéd of rape and armed robbery and received a
i

40-year sentence. 1In 1995 he was convicted of three

counts of burgiary second nonviolent and received a
three-year sentence. 1In 2002 he was convicted of strong
armed robbery énd received a 1l5-year sentence.

THE COU@T: All right. We'll switch now to the

r
other side. What would you like to tell me on behalf of

- your client? |

MR. DUNAWAY: Thank you, Your Honor.
Mr. Middleton,bFrank Middleton is Beattie Butler's client
and I stepped in today trying to take care of this plea.
Frank is 66 ye%rs -

"THE COUQT: Well, have you had enough time?

MR. DUNAWAY: I have. I have.

- THE COURT: Do you agree with that, Mr. Middleton?
THE DEFﬁNDANT: Yes, sir.

THE COU&T: All right. Go right ahead.

MR. DUNAWAY: Frank is 66 years old. . He's single.

He has no children. He grew up in downtown, in West

Ashley. He wept through the 10th grade and then obtained
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his GED in 1987. He's done construction work and he
hopes to go back to find construction work.

He says he's in pretty good shape. He suffers from
high blood pressure but he's been eating the right. foods
and drinking a lot of water and he said his pressure now
-- his pressure now -- I said to Frank, You may live
another 66 years, because he's doing great with it, very
compliant.

His'problem in the past has been an alcohol -— I'm
sorry, drug‘ﬁse, and while he's been in jail I passed up
to the Court a number of different certificates, programs
he's participated in. The one that's most significant is
this Turning Leaf Program run by Amy Barch.

One of the things that Amy does is something that
Martha used to do with clients, is try to make them more
empathetic about victims. And, Judgde, I tell you, when I
was handed this file, said see what you can do on this
case, I saw armed robbery and my heart just sort of
dropped and I thought, Well, what am I supposed to do?

When I spoke to Mr. Voigt this morning is before I
met Mr. Middleton and I heard his record, and I've got to
say, I created a picture in my mind of who I.though I'd
meet. And, you know, not being a novice at this
sometimes what I picture in my head is accurate.

I thanked Mr. Middleton downstairs because in an
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otherwise scary@unpleasant day he made my day. I'm not
saying I can'tiﬁe fooled by somebody but I think I'm less
likely to be fo%led by some, and Mr. Middleton spoke so
well and so‘froh the heart. It was not rehearsed.

Plenty o% times I get people that jﬁSt recite sort
of the standard[lies, and Mr. Middleton -- we had a
wonderful conve%sation and it was very -- a real shot in
the arm to me t% hear what Amy Barch, who I'm fond of, to
hear what Amy B;rch had done in Mr. Middleton's life, and
I'd ask the Couit to take a moment so that Mr. Middleton
can speak to th?t.

. THE COURf: I'1l be glad to hear from

Mr. Middleton. iAnything you'd like to say?

THE DEFENDANT: Yes, Your Honor. As my attorney
just stated I h?ve been in trouble most of my life.

THE COURi: That's true.

THE DEFENDANT: And I have not really had a chance

to sit and think about the problem that I created for my

victim, my commpnity, and myself and --

, THE COURf: Well, let's back up a minute and stop
there and just %hink about it. What's the longest time
you've ever beeh-in prison? ‘

THE DEFEﬁDANT: Eleven years and eight months, sir.
THE COURi: All right. Go ahead.

THE DEFE&DANT: 'And since I've been in the
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Charleston County Detention Center I took advantage of
most of the programs that they had --

THE COURT: Good.

.. THE DEFENDANT: -- to rehabilitate you and give you
outlook on your life and some of the things you've done.
And one of the things that I truly enjoyed and was glad I
took a part in was the Turning Leaf Program.

THE COURT: Good. I've heard some good things
about that program.

THE DEFENDANT: It is a very good program. It's a
program that lets you understand that what you do to your
fellow man has a direct affect on you. We had a chance
to sit and watch victims of various violent crimes come

before us and state how the crime took some of their

" lives and it helped me to understand that it is not my

right to take what is not mine. I truly regret my action
and I'm very sorry for what I did.

But most of all, I'm glad that I got a chance to
learn something about myself that I never feally did
before. And I know that it's easy for me to say that if
I get out I will not do drugs, I understand that it's"
easy to say that while you are in jail but the true test
is when you put your feet outside.

THE COURT: That's true.

THE DEFENDANT: And, you know, it's depending on
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which directioniyou take, whether you turn right or you
turn left, and ; pray and hope that, you know, some
consideration w;uld be given to some of the things that

I've done to tr& to help myself and to be a better man

when I get out of here.
|

MR. DUNAWAY: Judge, I asked Mr. Middleton about
|

some of his plaps if he's released. He said -- he

volunteered, he%said,‘Well, I'll go to N. A. meetings.

I'm going to continue with that because that's been a

1
‘problem in the past.

t

I asked ébout family, where he might live. He says

"he's got a sistér he will live with. His mother and his

sister have app?rently been to court before and it was
through no faul& of his. I don't know if it was -
Mr. Butler's schedule or what happened but he was unable
to have the cas% heard in the past. And his mother is 89
and not in good%health and what Mr. Middleton told me, he
said, I asked my mother --— I asked my sister not to bring
my mother back bown. I just didn't want her to go back
through this. ﬁ appreciated that.

THE COUR&: I do, too.

MR. DUNAWAY: Unfortunately, I hear the opposite

too often. Dur@ng the Turning Leaf Program he was

introduced to a;preacher,»I don't have his name, he's a

-Summerville pregcher who approached Mr. Middleton about

1
|
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speaking to at-risk youth. -He was so moved by him and so-
impressed by his change that he wants to use him in some
capacity. Not as an employee but as, I guess a mentor to
try to turn at-risk youth into something more positive.

So, Judge, it's a tall order to ask for but if I'm .
wrong the solicitor can correct me, I don't believe the
solicitor is asking for active time. I think the time
that he's done is sufficient, according to the solicitor,
but if a period of probation might be granted I don't
think we'll be seeing Mr. Middleton back.

THE COURT: Let me just go over that record one
more time.

MR. VOIGT: All right, Your Honor. In 1966 assault
with the intent to ravish. There was an 18-year sentence
given there. 1In 1976 leaving the scene of an accident.
In 1974 rape and armed robbery, a 40-year sentence was
given for those charges. In 1995 three counts of
burglary second nonviolent, a three-year sentence
concurrent was given on those. 1In 2002 a 15-year
sentence for strong armed robbery.

THE COURT: All right. Unfortunately, that record
is just so overwhelming, Mr. Middleton, that all the good
things you're doing now just dwarf, go very small in
comparison to that. I hope you understand that.

The sentence on this is that you be confined to the

11
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South Carolina Department of Corrections for a period of
14 years. You get credit for your jail time toward that.
Good luck to you.

(WHEREUPON, the hearing was concluded.)
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CERTIFICATE

T, Sharon L. Vizer, QOfficial Court Reporter for the
Ninth Judicial Circuit of the State of South Carolina, do
hereby certify that tHe foregoing is a true, accurate and
complete transcript of record of all the proceedings had
and the evidence introduced in the hearing of the
captioned case in Circuit Court on the 9th day of April
2014.

I do further certify that I am neither of kin) counsel

nor have an interest to any party hereto.

May 28, 2015

. ’L&w’\% Lév

SHARON L. VIZER

CIRCUIT COURT REPORTER
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(2)  Because of my poverty I am unable to pay the costs of said proceeding or give
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Applicant
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Notary Public .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Frank Middleton, #284177, ; 2014-CP-10-5043
Applicant, ; |
V. ; RETURN
State of South Carolina, ;
Respondent: §

The Respondent, makmg its Return to the application for pdst conviction relief (PCR)

filed August 20, 2014, wbuld respeétﬁﬂly show tﬁis Court:
L

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Charleston County Clerk of Couirt’s order of commitment. The Applicant was
indicted at the October 2012 term of the Charleston County Grand Jury for Armed Robbery
(2012-GS-10-5895). - Beattic Butler, Esquire, represented the Applicant at his- preliminary
hearing, and Rhett Dunaway, Esquire, represented the Applicant during pleading. On April 19,
2014, the Applicant pled guilty before the Honorable Thomas L. Hughston, Jr. and was
sentenced to fburteeh (14) years for each charge to run concurrently. The Applicant received
credit for time served in the amount of one year and three-hundred and fifty three (353) days.
The Applicant did not appeal his convictions or sentences.

Attached herewith and incorporated herein are the records of the Charleston County
Cletk of Court regarding the subject conviction(s), the application and tl»lei guilty plea transcript. -

The Respondent reserves the right to amend this Return upon receipt of any relevant materials.

21
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In his current Applicatioin, the Applicant alleges that he is being held in custody

unlawfully for the following reasoins:

1. “Ineffective Assistance of Counsel”

a. ‘Counsel informed defendant to take
plea deal of time served and
recommendation of no sentence.”

2. “The court er:red in accepting guilty plea without
advising defendant of the consequence”

a. “Had defendant known he was going to
get 14 years he would not have take [sic]
the plea”

3. “The Solicitor office did mot honor the verbal plea
agreement with! Counsel” -

a. By not honoring plea deal the Solicitor

Office reneged on promise to defendant”

Any claims not speciﬁcﬂly enumerated in the PCR application or amendments will be

opposed by the State at evidentiar?y hearing. All amendments should be made well in advance of
»

hearing and should be filed as reql‘lired by Rule 11, SCRCP(a).

\
| L
|

Respondent construes these allegations as ineffective assistance of plea counsel.
Respondent submits plea counsel rendered effective assistance of counsel. In a post-conviction

t

relief action, the Applicant bearé the burden of proving the allegations in their application. -

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective
assistance of counsel as a ground jfor relief, the Applicant must prove that "counsel's conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon

|
as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,

\
2064, 80-L.Ed.2d 674, 692 (1984);1 Butler, 334 S.E.2d 813.
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The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order :to receive relief. Cherry v. State, 300 S.C. 115, 386 S:E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney=s performance by its
"reasonableness under professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing

Strickland. Second, counsel's deficient performance must have prejudiced the Applicant such

that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of -

the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea counsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test; However, the allégation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent
~ requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983).

Iv.
This remaining allegation raise a direct appeal issue that is procedurally barred by S.C.

Code Ann. §17-27-20(b) (2003). Post-conviction relief is not a substitute for a direct appeal.

23



Simmons v. State, 264 8.C. 417, 215 S.E.2d 883 (1974). A post-conviction relief application

cannot assert dny issues that could have been raised at trial or'on direct appeal. .A_;ihlejf”v. State,

260 S.C. 436, 196:S.E.2d 501 (1973). The Applicant could have raised-this issue at trial or on
appeal. His failure to doso has waived this allegation as a ground for relief. Therefore, the
Court should summarily dismiss this allegation.
V.
Each and every allegation contained “within the application not hereinbefore either
expressly admitted, qualified or expldined is hereby denied.
V1.
WHEREFORE, having made its Return, the State requests that an-eévidentiary hearing be
held.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

1. RUTLEDGE JOHNSON
Assistarit Attomey General

ATT@VE@E&'\NDENT
Office of the Attorney General

P.O. Box 11549
Columbia, SC 29211




STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

2014-CP:10-5043

FRANK MIDDLETON, #284177,
Applicant,

Vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent.

1. I am an employee of the Respondent in the aboye-captioned action.

2. Regular communication by mail exists througliout the State of South Carolina and that this

is a-proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the following:

person by depositing same in the United States mail, postage prepaid:

James K. Falk; Esq.
Bush Law Group, P.C.
3 Broad St.

Ste'450

Charleston, SC 29401

DATED this 2™ day of June, 2015.

Elizabeth®icLellan, Ledal Assistant
For Respondent
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

2014-CpP-10-5043

FRANK MIDDLETON, TRANSCRIPT OF
RECORD

APPLICANT,

VS.
APRIL 20, 2016
CHARLESTON, SC
THE STATE OF SOUTH
CAROLINA,

RESPONDENT..

BETFORE:

HONORABLE DOYET EARLY

A PPEARANCES:

J. RUTLEDGE JOHNSON, ESQUIRE
Attorney for the State

JAMES K. FALK, ESQUIRE
Attorney for the Applicant
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Ruth C. Weese,

RDR

Official Court Reporter
Ninth Judicial Circuit
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(The following proceedings were held

April 20, 2016, Charleston County, South Carolina,
@ 9:50 a.m.)

THE COURT: Good morning, Mr.
Middleton. This is Frank Middleton and his
post-conviction relief action, 14-CP-10-5043. Mr.
Johnson.

MR. JOHNSON: May it please the Court,
Your Honor, this is Frank Middleton versus State of
South Carolina. As you said it's 2014-CP-10-5043.
Mr. Middleton was indicted at the October 2012 term
of the Charleston County grand jury for armed
robbery. Mr. Beattie Butler represented him, but
then Mr. Rhett Dunaway did represent him during his
pleading of guilt on April 19th, 2014. He did
plead guilty before the Honorable Thomas L.
Hughston, Jr. and was sentenced to I believe he
pled down to attempted armed robbery or strong
armed robbery and was sentenced to 14 years. He
received credit for time served. He did not appeal
this conviction of his sentence. He filed this
immediate action August 20th, 2014. The State
filed its return on June 2nd, 2015. He is
represented here today by Mr. Jim Falk.

THE COURT: So he pled down from armed
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robbery to?

MR. JOHNSON: Strong armed robbery.

THE COURT: Strong armed robbery.
Strong armed robbery carries up to 157?

MR. JOHNSON: Zero to 15, Your Honor.

THE COURT: Mr. Middleton, let me ask
you a couple of questions before we start. Make
sure we're all on the same page. Listen to me
carefully. If you don't understand me, ask me to
please repeat it. You are being brought on what is
called a post-conviction relief action. And that's
an action that is available to people who have been
through the criminal system like you and do you
understand that if I grant your post-conviction
relief the only thing I can do -- do you know the
only thing I can do?

THE APPLICANT: Well, I didn't know
whether that was the only thing that you can do,
Your Honor, because --

THE COURT: Well, let me just tell you
the only thing I can do.

THE APPLICANT: That's the only thing
that you can do.

THE COURT: The only thing I can do is

grant you a new trial. If I grant your relief, if
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I give you the relief that you are asking for, it
is a new trial. Okay? And at the new trial that
would be for the offense of armed robbery, okay?

THE APPLICANT: Okay.

THE COURT: And then a couple of things
can happen if you go through the new trial and not
plead guilty. If you go to trial, if you are found
not guilty obviously you go home. If you are found
guilty of armed robbery that's one thing that can
happen and that is ten to 30.

MR. JOHNSON: Yes, sir.

THE COURT: That carries a minimum of
ten years up to 30 years. So whoever is trying,
whatever judge is, he has that discretidn of
sentencing you from ten years to 30 years. If he
sentences you to the upper end, 20, 25 or 30,
that's also wﬁat we call a no parole sentence so
you would have to do 85 percent of that before you
are released.’

So 1f you got a 20-year sentence you'd
have to do abéut 17 years of it before you are
eligible for release. You pled guilty to a lesser
included offense of strong armed robbery, got a
l4-year sentence, that is not a no parole sentence.

I'm not sure what your max out date is on that. It
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would be a lot less than if it were an 85 percent
no parole sentence. So that's the only thing I can
do to give you a new trial. And you might be
getting -- may end up being a lot more than what
you got now. Could be. Could be a lot less. I
don't know.

That's a big chance you are running. I
want to make sure you know that. And if you're
fully advised of that and aware of that, we will
proceed here today, or if you want to withdraw it
you can withdraw it. That's up to you.

THE APPLICANT: I would like to proceed
with it, Your Honor.

THE COURT: Very well.

MR. JOHNSON: Your Honor, just for the
Court's information, looks like according to the
Department of Corrections he is already eligible
for parole and he has a projected max out date
August of 2019, so only three more years.

THE COURT: You got three more years
before you max out.

THE APPLICANT: Yes, sir.

THE COURT: Do you understand all that?

THE APPLICANT: Yes.

THE COURT: So —-
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7

MR. FALK: Your Honor, do you want him
to testify from the chair or from the table?

THE COURT: From up here.

MR. FALK: I call my first witness, Mr.
Middleton.

THE COURT: Mr. Middleton, if you would
go up to the witness stand.

FRANK MIDDLETON

who, after being first duly sworn, testified as
follows:

THE CLERK: Please state your full name
and spell your last name for the record.

THE WITNESS: My name is Frank
Middleton, that's M-I-D-D-L-E-T-0-N.

THE COURT: Mr. Middleton, listen to
your lawyer. He will be asking you certain
questions. Please respond to those questions. The
court reporter has to take everything down. If you
don't understand his question ask him to repeat it,
fair enough?

THE APPLICANT: Yes, sir.

THE COURT: 1If you have a question you
need to ask me just tell me I need to ask you
something, Judge.

THE APPLICANT: Yes, sir.
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK

now, sir.
BY MR FALK:
Q.
April 9th?
A.
Q.
A,
Q.
plea?

return says

THE COURT: You got some water?

THE APPLICANT: I am comfortable right

DIRECT EXAMINATION

Mr. Middleton, you pled guilty on

Yes, sir, I did.
You might not remember the date, but --
It was April the 9th.

And who was representing you at that

THE COURT: April 9th or 19th? The
19.

MR. FALK: I am looking --

THE APPLICANT: April 9th.

MR. FALK: I am looking at the

transcript which says the 9th.

THE COURT: The return must be wrong.

April 9, 2014. We all are on the same page.

BY MR. FAILK:
Q.
that time?

A.

April 2014, who was representing you at

At the plea deal it was Mr. Rhett

Dunaway from the public defender office.
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK

9
Q. And had he been representing you
through the whole case?
A, No, sir, he was not.
Q. Who was representing you prior to that?

A. Mr. Beattie Butler from the public
defender office.

Q. And had you had an opportunity to talk
to the solicitor's office about another case?

A. I;was brought to the solicitor office
to see 1f I could identify a person that had
comitted a murder.

Q. That's not one that you were connected
with, correct?

A. I was in county jail three months
almost when that had occurred.

Q. And who did you have conversations
with?

A. ‘I spoke with Ms. Wilson, the solicitor,
and Mr. DuRant.

Q. And why did you do that?

A. Somehow I was —-- someone told the
solicitor -- I mean told a sergeant on the police
force if anybody could identify the person it would
probably be me.

0. And who was the victim in this case?
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK

10
A. A young man by the name of Marley Lion.
Q. Okay. Were there any promises made to
you?
A. Not from the solicitor office, sir.
_ 0. Okay. Did you testify in court in the
Marley Lion case?
A. Yes, sir, I did.
Q. And do you know if that case resulted
in a conviction?
A. It was a conviction.
Q. You testified on behalf of the State in

that case?

A. Yes, sir, I did.

Q. Okay. When Mr. Dunaway —-- soO Mr.
Dunaway came to speak with you on the morning of
the day that you pled?

A. Yes, sir, he did.

Q. And what was based on — without
telling me what he said, what was your expectation
of what kind of sentence it was going to be? Did
he tell you there was a deal?

A. When Mr. Dunaway and I met first —--

when he and I first met he told me that Mr. Butler

had a medical -- indefinite medical leave of

absence from the office and that he was
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK
‘ 11

representing me with my case. We spoke for a few
minutes and discussed some things that I had
participated in at the county jail, including what
we Jjust got through talking about.

At the conclusion of these things he
informed me that the solicitor was willing to let
me plead guilty to strong armed robbery time served
with the recommendation of no new sentence.

Q. Okay. And that -- he had already told
you what your prior -- did you have an
understanding what the sentencing range was for
armed robbery, for what you were originally
indicted with?

A. I don't believe we discussed a
sentencing range. It was just discussed that if I
were to plead guilty to strong armed robbery that I

wouldn't get no time.

Q. Was it your understanding that was
less?

A. Yés, sir.

Q. So you had less exposure?

A. Yes, sir.

Q. Did he explain to you whether or not

you could have gotten probation on a strong armed

robbery?
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK
12

A. He informed me that the judge may grant
me four or five years probation. He asked if I
could deal with that and I said yes, I could.

Q. Did he tell you anything about armed
robbery, whether or not you could get probation on
that?

A. No, sir, he didn't.

Q. I am sorry, did he not tell you

anything or —-

A. No, he did not tell me anything.
"~ Q. So what was the recommendation?
A. Strong armed robbery plea with time

served with the recommendation of no new time,

maybe four or five years probation.

Q. So then you went before the judge?
A. Yes, sir, I did.
0. -~ And at some point in that plea colloquy

the judge asked you whether -- and the judge asked

you whether or not you were promised anything?

A. Yes, he did.
Q. And what was your response to that?
A. My response was no, there was no threat

or promise made. And if I may, the reason why I
had answered that way, when Mr. Dunaway and I were

talking downstairs prior to the plea agreement I
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK
13

asked him how should I answer the question if the
judge were to ask me because I have pled guilty on
other occasions. And the plea attorney told me
that if the judge were to ask me this for me to
answer no. And there were -- from the Court of the
plea. And to be honest with you, Mr. Dunaway did
not tell me to say no, but he said to me that if I
were to tell the Court of the plea deal that the
judge may not take the plea.

Q. So just -- I believe your testimony
just was that you have been through this process
before?

A. Yes, sir.

Q. And so you were —-- you had pled guilty
before?

A. Yés, sir.

Q. Yéu have been through the whole plea
colloquy before?

A. Yes.

Q. And just so —— I know who you're
talking about, you said your prior plea counsel at
that time told you to answer no; i1s that right?

A. Yes, sir.

Q. Were you ready to go to trial on this

case?
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK

14

A. Yes, sir, I was.

Q. But you knew that you could have gotten
a ten-year minimum up to 25; is that right?

A. Yes, sir.

Q. So you obviously had a significantly
higher exposure, sentence exposure, if you would
have gone to trial?

A. Yes, sir.

Q. Okay. Were you aware of any other kind

of eXposure that you had; do you know if you have
any strikes?

A. Yes, sir.

Q. Okay. So why would you be willing to
risk that much going to trial knowing that you
could face a significantly longer time in prison?

A. During that time, sir, at the county
jail I began to have problems with other inmates
because of an article that was printed in the
newspaper about my participating in Marley Lion

murder case.

Q. Did you ever see the article?
A. Yes, sir, I have.
Q. How did you get access to it 1f you

were in the jail?

A. It was a Google from a friend of mine
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FRANK MIDDLETON-DIRECT EXAMINATION BY MR. FALK
15

that was sent to me.

Q. And what was your recollection of what
the article said?

A. It was in reference to —-—

0. Excuse me. Was it your understanding
that you were 'named in the article?

A. By name, sir, Frank Middleton at
Charleston County Detention Center.

Q. And did they mention anything else
about you?

A. Yes, sir. I was labeled as a snitch
and a rat according to Sergeant Osborne of the
Charleston detective division.

MR. JOHNSON: I am going to object to
hearsay on that, Your Honor, move to strike that.
THE COURT: I'll sustain that. And it
will be stricken. Move on.
BY MR. FALK:

Q. But you had a concern that -- about
going to prisén then?

A. Yes, sir, I did.

Q. What was your concern specifically?
Other than serving time what was your concern?

A. My concern was, sir, I have done some

time and I have seen what happened to people who




<~ o oo W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

FRANK .MIDDLETON-DIRECT EXAMINATION BY MR. FALK
16
testify in court against someone. You know your
life is basically zero. You have to always be on
guard 24 hours a day and sometime that doesn't
help.

Q. So in some of your prior stints have
you witnessed some of this?

A. Yes, sir, on many occasions.

Q. Okay. And it's your testimony that
your concern why you didn't want to go to trial --
T mean why you didn't want to risk going to prison?

A. Yes, sir.

Q. It was your understanding that you were

going to get time served?

A. Yes, sir, it was.

Q. But there was no written offer; is that
right?

A. No, sir, it was noct. And if I may,

when Mr. Dunaway informed me of the plea deal
normally that is something that from my experience
I should have asked for it in writing. But because
he and I had such a wonderful conversation and he
seemed to be very interested in some of the things
I was doing in the county jail as far as
rehabilitating myself and getting myself together,

I thought it would be like disrespecting him by
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FRANK MIDDLETON-CROSS-EXAMINATION BY MR. JOHNSON:
| 17

telling him to have the solicitor put it in writing
because I believed what he was saying and I
accepted it off the word, but I should have asked
for it in writing.

0. Had you known that you were going to
get an active sentence would you have pled guilty?

A. No, sir, I would not. Sir, Mr. Beattie
Butler brought me a ten years plea and I had
rejected. And he brought me two to 15 that I had
rejected. And I wrote Mr. Butler a letter
informing him the reason why I was rejecting these
plea offers. I don't know if you received them or
not.

MR. FALK: I have no further questions.

CROSS-EXAMINATION

BY MR. JOHNSON:

Q. May it please the Court, Your Honor,
Mr. Middleton, you do have quite a lengthy record,
do you not?

A. Yes, sir.

Q. Do you realize that if you are
successful here today you can actually be sentenced
to life without parole based on this armed robbery
conviction?

A. Correct.
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FRANK MIDDLETON-CROSS-EXAMINATION BY MR. JOHNSON:

18

Q. You are willing to risk that?

A. Yes, sir.

Q. You admitted your guilt in this case,
correct?

A. Yes, sir, I did.

Q. You actually apologized for youxr
actions to the victim, did you not?

A. Yes, sir, I did.

Q. And nobody threatened you to plead
guilty?

A. There was no threats, sir.

Q. Nobody forced you to plead guilty?

A. No, sir.

Q. Nobody promised you anything to plead
guilty?

A. There was a promise from the attorney
for me to plead guilty.

0. That was for the time served, correct?

A. Yes, sir.

Q. But nowhere did you ever stop the judge

and ask or tell him that I was supposed to get time
served in your plea deal or in your plea colloquy,
correct?

A. No, sir, I didn't.

Q. You pled on your own free will?
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19
A. Yes, sir.
0. Once again because you are guilty?
A. Well, because I was guilty and because

of the fact that there was a plea offer for me to
plead guilty.
Q. Once again, you never told the judge
about that plea offer, correct?
A. No, sir, I did not.

MR. JOHNSON: No further questions,
Your Honor.

THE COURT: Redirect?

MR. FALK: Nothing, Your Honor.

THE COURT: You may step down, Mr.
Middleton. Thank you. I can certainly see where
there was a little confusion. I can see why he is.
I have looked at the transcript.

MR. FALK: I would also call Mr.
Dunaway. |
| THE COURT: Let me put this on the
récord. On page 5 of the transcript the solicitor
is talking, Mr. Voigt; is that correct?

MR. JOHNSON: Yes, Your Honor.

THE COURT: He advises the Court that
the Defendant has a fairly extensive record, but I

know Mr. Dunaway and I have talked about this a bit
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RHETT DUNAWAY-DIRECT. EXAMINATION BY MR. FALK
20
on the phone today. And the reason for the offer,
after you hear this record you'll wonder why I am
offering what I'm offering, the reason for the
offer was partially due to Mr. Middleton's
cooperation in a recent high end murder case. But
I don't ever see what the offer was. From the plea
sentencing sheet says it was without recommendation
of offer. But then on page 11 of the transcript
Mr. Dunaway says so, judge, it's a tall order I am
asking for, but if I am wrong the solicitor can
correct me. I don't believe the solicitor is
asking for active time. I think the time that he
has done is sufficient. According to the solicitor
it's sufficient. And then the judge gives him a
l4-year sentence.
So I can see where he is confused a
little bit. Anyway, call Mr. Dunaway.
MR. FALK: Well, actually I won't call
him after this, he was to talk about the confusion.
THE COURT: I think you probably ought
to let him tell his side of the story.
MR. FALK: Mr. Dunaway, please.
THE CLERK: Please state your name and
spell your last name for the record.

THE WITNESS: Rhett Dunaway,
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RHETT DUNAWAY-DIRECT EXAMINATION BY MR. FALK

21
D-U-N-A-W-A-Y.
DIRECT EXAMINATION

BY MR. FAIK:

Q. Mr. Dunaway, the plea in this case was
in April 2014?

A. Yes, sir.

0. Do you have a recollection of when you
first met with my client, Mr. Middleton?

A. I met with him either the day before or
the day of the plea.

Q. Okay. That would be for the first
time?

A. Correct.

Q. Okay. And had you spoken with Mr.
Voigt what -- did you have conversation with Mr.
Voigt prior to talking to Mr. Dunaway?

A. Prior to talking to Mr. Middleton?

Q. Excuse me. Yes, I am sorry. You had
conversation with the solicitor about a plea?

A. I did.

Q. Okay. And what was your understanding

of what they were offering?
A. If I could step back just slightly.
Mr. Butler had represented Mr. Middleton for some

period of time. Mr. Butler got sick and was going
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RHETT DUNAWAY-DIRECT EXAMINATION BY MR. FALK
22

to be out on sick leave. I can't remember 1f it
was Mr. Butler or my boss Mr. Pennington_who -—- I
think it was Mr. Pennington who approached me and
said can you handle this plea. And I saw what the
charge was. I said well, I will do what you want,
but he said well, this is kind of wired up and
there is a great offer and Beattie is out sick. I
don't know if I spoke to Mr. Butler or not, but I
became aware of the case, I read through the file,
saw what we had.

When I spoke to Mr. Voigt, and I think
the reason Mr. Pennington asked me to do it was Mr.
Pennington was involved in the Marley Lion trial
and he saw that potentially there could be a
conflict.

So when I spoke to Mr. Voigt, he said,
you know, Mr. Middleton was a big help to us in the
Marley Lion trial. I want to do what I can for
him. It's an armed robbery, there's two weapons
charges, one was possession of a weapon during the
commission of a violent crime, the other was
possession of a weapon by convicted felon. He said
T will get rid of the gun charges, I will even
knock it down to a strong arm. And at that time,

really up until this day, a reduction from armed
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robbery to a strong armed robbery with Scarlett
Wilson is almost unheard of. Used to be kind of
the way that's how we used to operate, but not
anymore. So I am willing to do that. He said
Rhett, frankly, I don't really care if he gets
time. I really appreciate what he did. I said
that sounds gteat.

So armed with that when I met with Mr.
Middleton, you know, it's not the kind of case you
would step into this quickly, but with that kind of
an offer it was a sweetheart of a deal. So the
offer, as I understood it, and what I told Mr.
Middleton was just that. We got a great judge. We
got a great offer, I can ask for time served, but I
don't know that that's what we will get. I can ask
for it. The solicitor is not going to say I think
you need time, I think you need five years, ten
years, 15. I said I don't know what the judge is
going to do.

The problem Mr. Middleton had and that
we talked about was his record. It was a
horrendous record. But the deal was armed robbery,
gun charge is gone down to strong armed. So an 85
percent case to a parolable case, violent, but not

85 percent.
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So that was the deal and I think that's
how Judge Hughston sentenced him. Your deal was
the reduction in charge. So —--

Q. Did you relay Mr. Voight's comment to
you that the solicitor didn't really care if he got
active time?

A. I think thaﬁ‘s what I said in the plea
and I wouldn't have remembered it without reading
the transcript, but that's an accurate reflection.
That's kind of a tall order because I didn't know
if Judge Hughston would take this as, which I think
is how he did it, your deal was the reduction, but
I'm not going to -—- I forget who the judge was,
Hicks Harwell or somebody used to say I am giving
you a ham, I'm not giving you the whole hog. And
what I was asking for when I said tall order, I
could have just easily said the whole hog, which it
was.

THE COURT: That's basically what the
judge said when he sentenced him. He saild not
withstanding all that you have done good, your
record i1s so overwhelming, all the good things you
have done now just dwarf, are very small in
comparison to that, and he sentenced him based on

taking into consideration the extensive prior
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record as a lot of judges do. Not withstanding
what the deal was, i.e., reduction from armed
robbery to strong armed robbery and you asked for
time served and the solicitor basically inferred
that he wasn't going to oppose that and the judge
is well aware of that. But it was in his
discretion because it was not a negotiated sentence
nor —-- he sentenced him within the range.

THE WITNESS: Correct, Your Honor. I
think that's why the judge probably gave him 14 and
not 15. He still gave him something slightly
better than what he could have given him.

THE COURT: But not what you asked for.

THE WITNESS: No, sir.

THE COURT: That's not the first time a
judge has given you something that you didn't ask
for.

THE WITNESS: Second time, yes, sir.

THE COURT: I understand. I can see
where Mr. Middleton is concerned as well, but I
mean it is what it is. Unfortunately for him. I
didn't mean to cut you off.

BY MR. FALK:
Q. I just want to make -- do you think

Mr. -- my question to you before was when you were
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down in the cell talking to him before you walk up,
do you think you conveyed to him that the solicitor

was not looking for an active sentence?

A. I'm sure I did.
Q. You are sure you did?
A. I'm sure I did do that.

THE COURT: And that was, in fact,
true. He said that on the record, he wasn't
looking for an active sentence. The solicitor
inferred that.

MR. FAIK: I have no further questions.

MR. JOHNSON: No cross, Your Honor.

THE COURT: You may step down, Mr.
Dunaway. Thank you. Any additional witnesses by
the applicant?

MR. FALK: No, Your Honor.

THE COURT: Anything by the State?

MR. JOHNSON: No, Your Honor. We ask
Mr. Dunaway be released from the subpoena.

THE COURT: Mr. Dunaway,'nice seeing
you again.

THE WITNESS: Thank you, Judge.

THE COURT: I will take it under
advisement and get you all a decision here shortly.

Mr. Middleton, anything you need to say?
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THE APPLICANT: Yes, sir, Your Honor, I
would like to say if Mr. Dunaway had informed me
the fact that he just did on the stand, I would not
have pled guilty. There's no way I would have
plead guilty to a sentence that would got me
15 years or 14 years when Mr. Butler had offered to
try to get me a sentence of ten years. I would not
have taken that plea.

THE COURT: Thank you.

THE APPLICANT: It was my understanding
from'him that I was not going to get active time.
And he also stated that according to the solicitor
the amount of time that I have done was sufficient
which led me to believe that is what I was going to
get.

THE COURT: I will review the
transcript in, full and other documents and
pleadings in the matter and I will get a decision
out here shortly. Thank you very much.

(These proceedings were concluded at
11:30 a.m., April 20, 2016, Charleston County,

South Carolina.)
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CERTIFICATE OF REPORTER

I, Ruth C. Weese, Registered Diplomate
Reporter for the State of South Carolina at Large,
do hereby certify that the foregoing transcript is
a true, accurate, and complete record.

I further certify that I am neither related
to nor counsel for any party to the cause pending
or interested in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 23rd day of August, 2016 at

Charleston, Charleston County, South Carolina.

Wiﬁﬁi'ﬁ'%iﬁj&

Ruth C. Weese
Registered Diplomate

Reporter
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Frank Middleton, #284177, ) 2014-CP-10-5043 o
Applicant, ) o
‘ ) ORDER OF DISMISSAL = . - ©,
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief filed
August 20, 2014, Respondent made its Return.on June, 2015, An evidentiary hearing intoithe matter
was convened on April 20, 2016 at the. Charleston County Courthouse. James K. Falk, Esquire
represented Applicant. J. Ru’tle{ige Johnson, Esquire, of the South.Carolina Attorney General’s
Office, represented Respondent.

At the hearing, Applicant testified on his own behalf. Rhett Dunaway, Esquire also testified.

This Court had before it a copy of the records of the Charleston County Clerk of Court, tecords from

the South Carolina Department of Corrections, the application, the State’s Return and the guilty plea
transcript.
PROCEDURAL HISTORY

The Applicant is incarcerated with the South Carolina Department of Corrections pursuanit to

the Charleston County Clerk of Court’s order of coriimitment. The Applicant was indicted at the

October 2012, térm of the Charleston County Grand Jury for Armed Robbery (2012-GS-10-5895).

Beattie Butler, Esquire, represented the Applicant-at his preliminary hearing, and Rhett Dunaway,




Esquire, represented the Applicant during pleading. On April 19, 2014, the Applicant pled guilty
before the Honorable Thomas L. Hughston, Jr. and was sentenced to fourteen (14) years for each
charge to run concurrently. The Applicant received credit for time served in the amount of one year
and three-hundred and fifty three (353) days. The Applicant did not appeal his convictions or
sentences.
In his current Application, the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. “Ineffective Assistance of Counsel” .
a. “Counsel informed defendant to take
plea deal of time served and
recommendation of no sentence.” -
2. “The court erred in accepting guilty plea without
advising defendant of the consequence”
a. . “Had defendant known he was going
to get 14 years he would not have take
: [sic] the plea” - :
3. “The Solicitor office did not honor the verbal plea
agreement with Counsel”
a. “By not honoring plea deal the
Solicitor Office reneged on promise to
defendant”
SUMMARY OF TESTIMONY
At the evidentiary hearing, Applicant testified that Counsel represented him at his plea,
however, Beattie Butler, Esquire had represented him throughout the case before Mr. Butler fell ill.
Applicant then testified he spoke with the Solicitor’s office on the Marley Lyons’ case in order to

offer assistance because he knew the identification of the shooter. There were no promises made
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from the solicitor; however, Applicmt testified at the trial on behalf of the State, which resulted ina

conviction. , i
|

Concerning Counsel, Apjplicant testified he and Counsel discussed Applicant’s county jail
activities. Applicant claimed th%. solicitor was going to offer a strong arm robbery plea with a
sentence of time served. Applicént stated that Counsel said the judge “may” grant Applicant five
years’ probation. Applicant thenj stated he and Counsel did not discuss the armed robbery charge.
Applicant stated he told the juidge there were no promises made in his case because of the
discussions he had with Counsel. EHe also claimed if he answered “no” to certain questions during his
plea, the plea judge may not accept the plea deal. Apphcant claimed he was ready to go to trial,
Applicant then testified he knew there was a 10-30 year exposure lf he pursued a trial and that he had
prior strikes. Applicant’s main ‘clmm was that he pled guilty because other inmates knew he
cooperated with police and was scared of being labeled a snitch.” Applxmnt did not want to geta

|
prison and thought he was gettihg a sentence of time served. Applicant admitted there were no

written offers in this case, but should have asked for this so-called offer for time served in writing.
Applicant then claimed if he kne.’w he was getting prison time than he would not have pled guilty.
Applicant lastly admitted that he rejected plea offers of 10 years and 0 to 15 years.

On cross-examination, Abplicant admitted that he knew if he were successful in this post-
convxctlon relief action, he would be elxg:ble for a sentence of life without parole based on his prior

\
criminal hlstory Appllcant admitted he was gmlty of this crime. Appltmnt further admitted there

were no threats or promlses made to get him to plead guilty. Lastly, Applwant admitted he
|

apologized for his actions in thisfcase.
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Counse;l testified that he met with the Applicant a day before or the day of the plea for the
first time. Counsel stated he had spoken to the solicitor on the case and the solicitor had admitted
that Applicant was a huge help in the Marley Lyons case. Counsel stated he attempted to get an offer
from the State for a strong arm robbery charge instead of armed robbery. Counsel said the solicitor
on the case expressed, “I do not care if [Applicant] gets time.” Counsel thought this was a great offer
because he could ask for a sentence of time served but did not kriow what the plea judge was -going
to do. Counsel then testified that the final plea offer was for Applicant to plea to strong arm robbery
and for the solicitor to nol prosse the gun charges. During Applicant’s plea, Counsel, during
mitigation, stated, “I do not believe the Solicitor’s asking for active time. I think the time that he’s
done is sufficient, according to the solicitor, but if a period of probation might be granted I don’t
think we’ll be seeing Mr. Middleton back.” (p. 11 lines 6-10). However, at the end of Applicant’s
plea, the plea judge stated, “[u]nfortunately, that record is so overwhelming, Mr. Middleton, and that
all the good things you are doing now just dwarf, go very small in comparison to that.” (p. 11 lines
21-24).

FlNDiNGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post conviction relief hearing. This Court has further had the opportunity to observe

the witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony

accordingly. Set forth below are the relevant findings of facts and conclusions of law as required

pursuant to S.C. Code Ann. §17-27-80 (2003).
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Ineffective Assistance of Counsel

Applicant alleges he rec«j:ived ineffective assistance of counsel. In a PCR action, “[t]he

. | . . .
burden of proof is on the Apphc‘ant to prove his allegations by a preponderance of the evidence.”

\
Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(¢), SCRCP).
Where ineffective assistance of éodnsel is alleged as a ground for relief, the Applicant must prove
that "counsel's conduct so undermined the prober functioning of the adversarial process that the trial

cannot be relied upon as having Tproduced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064 (1984); Bujtler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate
assistance and made all signiﬁm;nt decisions in the exercise of reasonable professional judgment.
Butler, Id. The Applicant must overcome this presumption to receive relief. -gneg_ry v. State, 300
S.C. 115, 386 S.E.2d 624 (1989)’.

First, the Applicant must f)rove that counsel's performance was deficient. Under this prong,
attorney performance is measured by its "reasonableness under professional norms." Cherry, 300
S.C.at 117,385 S.E.2d at 625, cit:ing Strickland. Second, counsel'’s deficient performance must have
prejudiced the Applicant such that "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625. With ;espect to guilty plea counsel, the Applicant must show that there is
a reasonable probability that, butf for counsel's alleged errors, he would not have pled guilty and

would have insisted on going to t:nal Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 (1985).
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This Court finds the Applicant’s testimony regarding Counsel’s ineffectiveness is not
credible while also finding Counsel’s testimony is credible.

This Court also finds Counsel provided effective assistance of counsel in this case. Counsel
advised Applicant of the charges and the sentences the charges hcaxried. Counsel negotiated with the
State in Applicant’s best interest, namely that Counsel negotiated a sentence in which he could argue
for a time served-sentence. However, the plea judge, in his proper discretion, decided that based on
Applicant’s prior criminal history, he would serve an active prisoﬁ sentence. Applicant testified he
pled because Counsel promised him a sentence of time served and because he was afraid of being
labeled a snitch by other inmates; this Court does not find this credible as Applicant certainly could
have asked the plea judge to clarify any plea offers from the State. Applicant admitted nobody
threatened him to plead guilty, and there were no promises other than the negotiations to entice him
to plead guilty. This Court finds Applicant made the decision to plead guilty on his own accord with
the help of learned, prepared counsel. Additionally, this Court finds Applicant made this decision
freely and voluntarily without any threats or promises from anyone else. Furthermore, this Court
finds that it was ultimately the Applicant’s decision to plead guilty.

This Court also finds the guilty plea transcript dispositive of this case as it is a
contemporaneous recording of the proceedings. This Court finds the Applicant waived hisrightsto a
jury trial. “This Court further finds Counsel made-a strategic decision to negotiate a strong arm
robbery charge for dismissal of the gun charges as Applicant contributed to the solving ofa murder

case.
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Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that Counsel failed to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that Counsel
committed either errors or omissions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland — that
he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not met his
burden of proving counsel fail;:d to render reasonably effective assistance. Therefore, these
allegations are denied.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed with
prejudice. This Court also finds as to all other allegations that Applicant failed to present evidence
of such claims and thus, this Court deems them abandoned.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the Applicant wishes to seck appellate review, PCR counsel
must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2, The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED!
>
Doyet A. Early. Il (35—
Presiding Circuit Court Judge
Ninth Judicial Circuit
Jine 15,2016

_&mjaua_,_, South Carolina .

2014-CP-10-5043
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The State of South Carolina
Charleston City Police Department County of Charleston
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October Term 2012
~ ARREST WARRANTNUMBER e
M99778 1
THE STATE
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Date; :
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on October 8, 2012 the Grand Jurors of Charleston County
present upon their oath:

Armed Robbery

That on or sbout April 29, 2012, in Charleston County, South Carolina, at P Savamah Highway by use of force,

threats or intimidation and while armed with a deadly weapon, to wit: a handgun, the Defendant, FRANK

MJDDLE‘I‘ON, did take and carry away goods and/or monies from the person or immedigte presence of Joseph
AN with the intent to permanently deprive him of possession thereof, in violation o-t' Section 16-11-330(A) of
the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute j@Auch case made and provided.

GREGORY VOIGT
ASSISTANT SOLICITOR




