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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Does the South Carolina Real Estate Commission (the “Commission”) have
exclusive jurisdiction to determine whether a violation of the South Carolina
Vacation Time Sharing Plans Act, S.C. Code Ann. §§ 27-32-10, et seq. (the
“Timeshare Act™), has occurred?

2. Is the Commission's determination of a violation of the Timeshare Act a condition

precedent to a purchaser bringing a private cause of action to enforce the provisions
of the Timeshare Act?
3. Are the Commission's determinations as to whether the Timeshare Act was violated

binding on courts of the Judicial Branch?

STATEMENT OF THE CASE

Plaintiffs incorporate by reference their previously-filed Statements of the Case.
ARGUMENT |
The Myrtle Beach Chamber of Commerce’s Brief fails to quote the full statutory
language at issue:

The Real Estate Commission is responsible for the
enforcement and implementation of this chapter and the
Department of Labor, Licensing and Regulation, at the
request of the Real Estate Commission, shall prosecute a
violation under this chapter. The commission shall
promulgate regulations for the implementation of this chapter,
subject to the State Administrative Procedures Act. The
provisions of this section do not limit the right of a
purchaser or lessee te bring a private action to enforce the
provisions of this chapter.

S.C. Code § 27-32-130 (emphasis added). The Myrtle Beach Chamber fails to discuss the
plain language of the statute, fails to disclose that the plain language of the statute squarely
contradicts the Myrtle Beach Chamber’s argument, and fails to discuss or apply the rules of
statutory construction. Notably, the Myrtle Beach Chamber fails to cite even a single

decision in any part of its Argument. [MYB Brief, p. 2 — p. 10].



In its Argument, the Myrtle Beach Chamber instead repeatedly threatens Doomsday
to all: “All businesses that rely on tourism would suffer, and the general economies of those
areas would diminish.” [MYB Brief, p. 7]. The Myrtle Beach Chamber further warns the
Court that —considering Defendants are part of the allegedly all-important timeshare
industry— merely “the risk of even a relatively small hit to such an important part of this
state’s economy should make the Court wary of the Plaintiffs’ position.” [MYB Brief, p. 6].
The Myrtle Beach Chamber’s argument ignores the law, the plain language of the statute, and
rules of statutory interpretation, and it instead attempts to scare its audience into agreement.

The Myrtle Beach Chamber presumptively alleges that “Defendants’ interpretation of
the Act is correct and the only; logical way to read the Act as a whole.” [MYB Brief, p. 3].
However, the Myrtle Beach Chamber appears to be unaware that every Judge, Administrator,
and Arbitrator to date has —apparently illogically— ruled against Defendants’ interpretation of
the Timeshare Act and in favor of the plain language of the Timeshare Act:

1. Tenchv. S.C. Dep’t of Labor, Licensing & Regulation, No. 1998-ALJ-11-0041-1J,

1998 WL 320770 (S.C. A.L.C., 1998) (“Matters relating to alleged violations of the

South Carolina Vacation Time Sharing Plans Act and any investigations conducted

by the Commission pursuant to that act, other than disciplinary proceedings against

any real estate agents or brokers involved, are specifically reserved to the jurisdiction

of the Circuit Court.” (quoting S.C. Code § 27-32-130)).

2. Jacksonv. Coral Resorts, LLC, et al., 2014-CP-07-00882 (The Honorable J. Derham

Cole issues Order Confirming Award of Arbitrator Richard L. Hinson in Plaintiffs’

favor and finding Defendants in violation of the Timeshare Act) (Order and Award of
Arbitrator attached hereto as Exhibit “A”).

(U8

. Denson v. Coral Resorts, et al., 2014-CP-07-1953 (Arbitrator Curtis Coltrane issues
Award of Arbitrator finding Defendants in violation of the Timeshare Act, the parties
later agreeing to dismiss the same) (Award of Arbitrator and Consent Order of
Dismissal attached hereto as Exhibit “B”).

4. Chenard v. Coral Resorts, LLC, et al., 9:14-cv-03347 (The Honorable Sol Blatt, Jr.
denies Defendants’ Motions to Dismiss Plaintiffs’ causes of action for violations of




the Timeshare Act. At least four related lawsuits received the same decision from
Judge Blatt, though those cases are not consolidated with Chenard) (Order
representative of The Honorable Sol Blatt, Jr.’s rulings in the Federal Court denying
Motions to Dismiss Plaintiffs’ causes of action for violations of the Timeshare Act
attached hereto as Exhibit “C”).

a. Reed, etal., v. Big Water Resort, LLC, et al., 2:14-1583 (The Honorable Sol
Blatt, Jr. “notes that another case that includes claims arising under the Time
Sharing Act is currently pending before the Honorable David C. Norton in
this District, lending support to this Court’s decision to permit Plalntlffs to
proceed at this time” and cites to Reed).

5. LaFleurv. Coral Resorts, LLC, et al., 1021-CP-07-03746 (The Honorable J. Durham
Cole denies Defendants’ Motions to Dismiss Plaintiffs’ causes of action for
violations of the Timeshare Act. At least sixteen consolidated lawsuits received the
same decision from Judge Cole, and those cases are consolidated with LaFleur by
Order of the Supreme Court) (Order representative of the sixteen additional Orders
denying Defendants® Motions to Dismiss Plaintiffs’ causes of action for violations of
the Timeshare Act attached hereto as Exhibit “D”).

CONCLUSION

The Myrtle Beach Chamber contributes no meaningful information, arguments, or
legal authority to the Certified Questions before the Court. For the all the reasons
previously set forth by Plaintiffs, the Court should answer the three Certified Questions in
the negative.

Respectfully submitted,
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STATE OF SOUTH CAROLINA

) |
} IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT )

Michael JACKSON and Barbara JACKSON, )

)
Plaintiffs, Y

) Civil Action No. 2014-CP-07-00882 =
-vs- ) ' Ve
' )
Coral Resorts, LLC, Island Links Owners ) N
Association, Inc., Sunrise Vacation ) ORDER -
Properties, LTD., Sherri J. Smith, Michael ) miih 2
C. Lee, and Robert Lauderman, ) Confirming Award of Arbitrater- .
) T et
Defendants. ) R
)

This matter is before this Court on motion of the plaintiffs for confirmation by this
court of an arbitration award made by a designated arbitrator after an evidentiary hearing
held pursuant to an arbitration provision of an agreement entered into between the
parties,

Based upon a consideration of the record in this case, including the "Award of
Arbitrator” attached herewith and incorporated by reference herein, this Court fiﬁds that
the award granvted pursuant to arbitration in this matter should be and therefore is

confirmed.

It Is Therefore Ordered that the Award of Arbitrator of Richard L. Hinson dated .
june 19, 2015 is hereby confirmed.

IT IS SO ORDERED!

bl

J. Derh®\ _P_r_ésiding Judge
January 11, 2016




AMERICAN ARBITRATION ASSOCIATION
Commercial Arbitration Tribunal
Case # 01-14-0001-4226
. ) ]
In the Matter of the Arbitration between

Re:
Michael and Barbara Jackson, Claimanis,
~¥5-

Coral Resorts, LLC, Sherri J. Smith, Michael C. Lee,
Rebert Lauderman and Sunrise Vacation Properties, Lid,, Respondents.

 AWARD OF ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the
arbitration agreement entered into among the above-named parties (Claimants représented by Naert and
DuBois, LLC; Respondents represented by Callison, Tighe & Robinson, LLP, and Sowell, Gray, Stepp, &
Laffitte, LLC, respectively) having been duly sworn, and having duly heard the proofs and allegations of
the parties, do hereby AWARD as follows:

By consent of the parties at the cvidentiary hearing: (a) all claims against the Respondent Sherri J.
Smith are dismissed with prejudice; and (b) the counterclaim of the Respondent Coral Resorts, LLC, is
dismissed with prejudice.

As to the Claimants® causes of action for Fraud, Intentional Misrepresentalion, Violation of the
South Carolina Unfair Trade Practices Act, and Breach of Contract/implied Covenant of Good Faith and
Fair Dealing, I find in favor of the Respondents.

As 1o the Claimants’ causes of action for Violations of the South Carolina Timeshare Act and
Negligent Mistepresentation, 1 find in favor of the Claimants against all Respondents.

As to the Claimants’ cause of action for Declaratory Judgment, | find in favor of the Claimants.
With regard to the findings in favor of the Claimants, | order as follows:

s The Claimants are awarded actual damages against all Respondents, jointly and severally, in the

additional sums paid by the Claimants since the date of the hearing.!; and

e The Purchase Contract and the related Puschaser Loan Agreement, both dated and entered into on

or about September 18, 2013, between the Claimants and Respondent Coral Resorts. LLC, are

hereby declared completely null and void and of no legal effect whatsoever.

' The amount of actual damages awarded is greater than claimed in the initial Demand for Arbitration filed by the
Claimants. Although the Claimants never formally amended their claim, it was stipulated at the evidentiary hearing
that the Claimants paid the above amount and have been making payments on an ongoing mounthly basis. Evidence
of the amount already paid, plus on anticipated payment for June 2015 (3118.83), was admitted without objection.

amount- of Four-Thousand One Hundred Forty-one and 22/100 Dollars (34,141.22), plus any™

At




The administrative fees of the American Arbitration Association, totaling $1,950.00, shall be
borne equally by the parties, and the compensation and expenses of the arbitrator, totaling $15.012.00,
shall be borne cqually as incurred by the parties,’ Therefore, Sunrise VacationProperties, Lid., shaif
reimburse Michael and Barbara Jackson the sum of $325.00 and also reimburse Coral Resorts, LLC, the
swn of $325.00, representing that portion of said fees and expenses in excess of the apportioned costs
previously incurred by Michael and Barbara Jackson and Coral Resorts, LLC. ’

The award and the above sums ate to be paid within fifteen (15) days from the date of this Award.
Each party shall bear their own attorneys® fees and costs, .

This Award is in full settlement of all claims and counterclaims subwmitted to this Arbitration. All
claims not expressly granted herein are hereby denied.

I, Richard L. Hinson, do hereby affirm upon my oath as Arbitrator that [ am the individual
deseribed in and who executed this instrument, which is my Award, '

¢ / 14/i5 C<J g

UDate! Richard L. Hinson, Arbitrafor L

2 5 * e, . .
: [:‘onpgr R.espoudent Istand Links Owners Association. Inc., made payments toward the compensation and expenses
prior {o being dismissed from the arbitration pursuant to an Order dated May 4, 2015,

2




AMERICAN ARBITRATION ASSOCIATION
Commercial Arbitration Tribunal

In the Matter of the Arbitration between

Re:
Case Number: 01-14-0001-3511

Jaye and LaKeyshia Denson
~yS=
Coral Resorts, LLC,

AWARD OF ARBITRATOR

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance with the
arbitration agreement entered into between the above-named parties and dated August 10, 2013,
and having been duly sworn, and having duly heard the proofs and allegations of the Parties, do
hereby, AWARD, as follows:

This Arbitration was held before the undersigned commencing at 10:00 o’clock, A. M., on May
8, 2015, at 3 Town Center Court, Hilton Head Island, South Carolina. The Claimants Jaye and
LaKeyshia Denson were present and represented by their counsel, Joseph DuBois and Zachary S.
Naert. Coral Resorts, LLC, was present and represented by its counsel, Nekki Shutt, Thornwell
F. Sowell, III, Bess J. DuRant and Drew A. Laughlin.

The agreement to arbitrate is part of a written contract between the Parties dated August 10,
2013.! The agreement to arbitrate reads:

Any dispute, claim or controversy arising out of or relating to this Agreement or
the making, breach, termination, enforcement, interpretation or validity thereof,
including the determination of the scope or applicability of this agreement to
arbitrate, shall be determined by arbitration in Beaufort County, South Carolina,
or another location agreed by the parties. The arbitration shall be held before a
sole arbitrator and shall be binding with no right of appeal. The arbitration shall
be conducted pursuant to the Commercial Arbitration Rules of the American
Arbitration Association. The arbitration shall be commenced by serving a
demand for arbitration on the opposing party. The parties shall select an arbitrator
from the list of South Carolina Bar approved arbitrators by mutual agreement
within thirty (30) calendar days of the date of the demand for arbitration is filed.
If the parties are unable to agree on the selection of an arbitrator within such time,
the parties shall petition the Beaufort County Court of Common Pleas to appoint a
member of the Beaufort County Bar as an arbitrator. The costs of the arbitration,
including the arbitrator’s fees shall be borne equally by the parties to the

{ See: Claimants” Exhibit 2.
Page 1 of 12



arbitration. The parties shall be responsible for paying their own attorneys’ fees,
regardless of the outcome of the arbitration. Claims may only be brought by
Purchasers in their individual capacities and not as a Plaintiff or class member in
any purported class or representative capacity. Further, the arbitrator may not
consolidate more than one person s claims and my not preside over any form of
representative or class proceeding.

1. The demand for arbitration filed by Jaye and LaKeyshia Denson incorporates’ the
allegations of a Complaint that was filed along with the demand for arbitration.® In the
Complaint, Jaye and LaKeyshia Denson allege the following claims: '

(a) Common law Fraud.

(b) Violations of S. C. Code Ann. § 27-32-10, ef seq. (Supp. 2014).

(c) Violation of S. C. Code Ann. § 39-5-10, et seq. (Supp. 2014).

(d) Violation of 8. C. Code Ann. § 37-1-101, ef seq. (Supp. 2014).

(e) Breach of Contract.

(f) Common law Negligent Misrepresentation.

(g) Breach of Fiduciary Duty.

(h) Civil Conspiracy.

(i) A claims under S. C. Code Ann. § 15-53-10 (Supp. 2014), that no valid
contract exists between them and Coral Resorts, LLC.

(j) Aclaim under S. C. Code Ann. § 27-23-20 (Supp. 2014).

(k) Commen law negligent hiring, training, supervision and retention.*

2. The claim of Jaye and LaKeyshia Denson for Common Law Fraud is founded on the
claim that the representatives of Coral Resorts, LL.C, with whom Mr. and Ms. Denson
worked with in August of 2013 made representations to them that were untrue, and which
were contracted in material ways by the terms and conditions of the written documents
that were presented to them, and which they signed. In order to establish a claim for
fraud in the inducement to enter a contract, a party must establish the following by clear
and convincing evidence: (1) a representation; (2) its falsity; (3) its materiality; (4) either
knowledge of its falsity or a reckless disregard of its truth or falsity; (5) intent that the

2 Following. but separated from, the text of the agreement to arbitrate, the following text appears in all
capital letters: “ANY HOLDER OF THIS CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES,
WHICH THE PURCHASER COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES
OBTAINED PURSUANT HERETO. RECOVERY HEREUNDER BY THE PURCHASER SHALL NOT
EXCEED THE AMOUNTS PAID BY THE PURCHASER HEREUNDER.” I do not interpret this text as being a
part of the agreement to arbitrate. The text is set off from the paragraph of the agreement to arbitrate, and does not
appear to be a part of it. Further, to the extent that the form of the document creates any ambiguity as to whether or
not the all caps text is part of the agreement to arbitrate, the ambiguity is construed against the party drafting the
document. which in this case is Coral Resorts, LLC. See: Aathis v. Brown & Brown of S.C., Inc., 389 S.C. 299,
309, 698 SE.2d 773 (8. C. 2010).

3 Initially, Reba Management, LLC;, B. Dean Pierce, Sunrise Vacation Properties, Ltd.; Coral Holdings.
LLC; K. Michael Barfield: Spencer Fulkert; Sherri J. Smith; Timeshare Guarantee, Inc.; Island Links Owners
Association, Inc.; and Coral Sands Owners Association, Inc., were named as Respondents in this arbitration. By an
Order dated April 13, 2015, these named Respondents were dismissed.

4 By an Order entered in this arbitration on April 13, 20135, causes of action (g), (h) and (j) were dismissed.
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representation be acted upon; (6) the hearer’s ignorance of its falsity; (7) the hearer's
reliance on its truth; (8) the hearer's right to rely thereon; and (9) the hearer's consequent
and proximate injury.”

Failure to prove any one of required elements of fraud and deceit, based upon
representation, is fatal to recovery.®

The defense of Coral Resorts, LLC, to the Common Law Fraud Claim focused on the
“right to rely” element of the claim. The evidence showed that the Densons executed
several documents including the Contract, the Acknowledgement of the Right to Cancel,
the Purchasers Understanding and Acknowledgements.”

The Contract sets out the location of the timeshare, the fact that it is a “Bi-Ennial”.
interest, and all of the other terms related to the purchase of the timeshare by the
Densons. Coral Resorts, LLC, argued that in light of the. written contract, the Densons
could not prove the “right to rely” element.

The right to rely is a necessary element that must be proved to sustain a cause of action
for fraud.®

One cannot complain of fraud and misrepresentation in the contents of a document if the
truth could have been ascertained by reading it.” This rule is subject to the exception that
if the party is ignorant and unwary, his failure to read the document may be excused. This
exception is, however, very strictly interpreted by the courts in South Carolina. In
determining whether a party can be classified as ignorant and unwary, an individual's
education, business experience and intelligence are all considered.!’

In this case, the Densons are intelligent people. In addition, they had purchased from
Coral Resorts, LLC, on two occasions prior to the August 10, 2013, purchase. The
purchase documentation included numerous documents, all signed by the Densons,
stating the nature of the transaction and their rights under them. Based on my
observation of the Densons, and having observed and considered their testimony,
demeanor and affect, I do not find them to be ignorant and unwary individuals.

The Densons do not contend that the misrepresentations are in the Contract, rather they
contend that the representatives of Coral Resorts, LLC, made misrepresentations that are
different from what is included in the Contract. Because the Densons had the contract
before them, the truth of the matter regarding any statements made by the representatives
of Coral Resorts, LLC, could have been determined by reading the document. As a

See: Turner v. Milliman, 392 8.C. 116, 708 S.E.2d 766 (S.C. 201 1).

See: O'Shields v. S. Fountain Mobile Homes, Inc., 262 5.C. 276, 204 SE.2d 50 (8. C. 1974).
See. Claimants’ Exhibit 2: Respondent’s Exhibits 3 and 4.

See: Florentine Corp. v. PEDA I, Inc., 287 S.C. 382, 387, 339 S.E.2d 112, 114 (S. C.1985).
See: Burwell v. South Carolina National Bank, 288 S.C. 34, 340 S E.2d 786 (S. C. 1986).

See: Burwell v. South Carolina National Bank, supra.
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10.

result, the “right to rely” element of the common law fraud claim has not been proved.
As was stated above, the failure of proof on any of the elements is fatal to the claim.

None of the witnesses had a distinct recollection of the details of the events of August 10,
2013. The Densons recalled some of the events, and testified as to certain statements

- made to them. Neither Spencer Fulkert nor Terrence Singleton had a specific recollection

11.

12.

of the transaction with the Densons. What is undisputed, though, is the documentation
that the Densons admittedly signed. Fraud is not presumed, but must be shown by clear,
cogent, and convincing evidence.!' In this case, I do not find that there is clear, cogent
and convincing evidence of fraud.'*

The Densons also claim that the transaction was completed in violation of the
requirements of the South Carolina Vacation Time Sharing Plans Act, codified as S. C.
Code Ann. § 27-32-10, et seq. (Supp. 2014).

At the hearing, the Densons’ claims focused on the requirements of S. C. Code Ann. §
27-32-40 (Supp. 2014); S. C. Code Ann. § 27-32-100 (Supp. 2014); and S. C. Code Ann.
§ 27-32-110 (Supp. 2014). Specifically, the Densons argued that they: (a) did not receive
a fully completed copy of the Contract at the Closing; and, (b) did not receive a copy of a
“Public Offering Statement” that complied with the requirements of S. C. Code Ann. 27-
32-100(3)(Supp. 2014). The Densons also argue that the representatives of Coral
Resorts, LLC, made misrepresentations to them in violation of S. C. Code Ann. § 27-32-
110(3), (4) and (7)(Supp. 2014), and committed other acts in violation of S. C. Code Ann.
§ 27-32-110(11)(Supp. 2014).™*

.S. C. Code Ann. § 27-32-40(A)(Supp. 2014), reads, in relevant part: (A) It is a violation

of this chapter for the seller of a vacation time sharing plan to fail to utilize and furnish
the purchaser a fully completed copy of a contract pertaining to the sale at the time of its
execution.

t

2

Brown v. Stewart, 348 S.C. 33, 557 S.E.2d 676 (SCApp. 2001).

As is explained below, I do not belicve the Densons met their burden of proof with respect to the factual

question of whether misrepresentations of fact were made to them. See: Paragraph 42 below.

i3

Coral Resorts, LLC. argued that only the South Carolina Real Estate Commission can make a

determination that a time share seller has engaged in acts that violate the Act. [ do not find that this argnment 1s
supported by the Vacation Time Sharing Plans Act. S. C. Code Ann. § 27-32-130 (Supp. 2014), reads:

14

The Real Estate Commission is responsible for the enforcement and implementation of this
chapter and the Department of Labor. Licensing and Regulation, at the request of the Real Estate
Commission. shall prosecute a violation under this chapter. The commission shall promulgate
regulations for the implementation of this chapter, subject to the State Administrative Procedures
Act. The provisions of this section do not limit the right of a purchaser or lessee to bring a private
action to enforce the provisions of this chapter. (My emphasis).

As is explained below, I do not believe the Densons met their burden of proof with respect to the factual

question of whether misrepresentations of fact were made to them. See: Paragraph 42 below.
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14. At the arbitration hearing, three items in particular were discussed at length, being the
“Island Links Horizontal Property Regime Bi-Ennial Purchase Contract”, the “Title to
Equitable Interest to Real Estate”, and the “Public Offering Statement™.

15. The copy of the August 10, 2013, Contract that was given to the Densons at the Closing
showed the first year of occupancy of the timeshare interest to be unit to be 20131

16. A second copy of the first page of the Contract was also introduced, and on it, the first
year of occupancy of the timeshare interest has been altered. The “2013” has been
crossed out, and “2015” has been written in its place.’®

17. At the Closing, the Densons were also given a copy of a document entitled “Title to
Equitable Interest to Real Estate”. This document was signed by the Densons. Spencer
Fulkert, acting on behalf of Coral Resorts, LLC, signed as witness to Mr. and Ms.
Densons’ signatures. The document included additional lines for the signatures of
witnesses, and-an acknowledgement to be completed by a notary public. On the copy of
the document given to the Densons at Closing, the additional witness lines and the
acknowledgement are blank.!”

18. At some point following the closing, the “Title to Equitable Interest to Real Estate” was
signed by an individual as an additional witness. The same person completed the
acknowledgement.'® No witness testified that the witness/notary was present when the
Densons executed the document.

19. 1 find that the “Island Links Horizontal Property Regime Bi-Ennial Purchase Contract”
was not a “fully completed” copy when the same was given to the Densons at the
Closing. The only evidence is that the “Island Links Horizontal Property Regime Bi-
Ennial Purchase Contract” was altered to change the first year of occupancy following
the Closing, and the Densons did not receive a copy of the altered document in
compliance with the requirement of S. C. Code Ann. § 27-32-40(A)(Supp. 2014).°

13 See: Plaintiffs” Exhibit 2. The text appears on Page | of the Contract immediately above the centered,

underlined and capitalized text reading: Purchase Terms.

16 See:  Plaintiffs’ Exhibit 3; Respondent’s Exhibit 11.

7 See:  Plaintiffs” Exhibit 2,
See: Plaintiffs’ Exhibit 4.
19 In addition to “Island Links Horizontal Property Regime Bi-Ennial Purchase Contact”, there were other
documents delivered at the Closing that were not complete. These documents related to the financing, in the event
that the Densons chose to finance. See: Plaintiffs’ Exhibits 5 and 6. An explanation was offered as to why these
documents could not be completed at the Closing, and there was argument about what docurnents actually
constituted the “Contract”. While the general rule is that, in the absence of anything indicating a contrary intention,
where instruments are executed at the same time, by the same parties, for the same purpose, and in the course of the
same transaction, the courts will consider and construe the instruments together. The theory is that the instruments
are effectively one instrument or contract. Klutts Resort Realty, Inc. v. Down'Round Dev. Corp., 268 S.C. 80, 88,
232 SE.2d 20, 24 (S. C. 1977). 1 find it unnecessary to reach the issues regarding whether or not the financing

documents constitute part of the Contract, however, because I find that the alteration of the first page of the “Island
Links Horizontal Property Regime Bi-Ennial Purchase Contact”™ following the Closing is a violation of S. C. Code

Page 5 of 12
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20.

21.

22.

23.

24

25.

S. C. Code Ann. § 27-32-100 (Supp. 2014), reads, in relevant part: It is a violation of this
chapter for a person who sells or offers to sell an interest in a vacation time sharing plan
subject to Section 27-32-20, to fail to provide to the prospective purchaser a separate
written public offering statement regarding the vacation time sharing plan and the
purchaser’s rights and obligations associated with the purchase of an interest in that
vacation time sharing plan. The written statement must be received by the purchaser
before signing a contract for the sale of a vacation time sharing plan and must include: . .
. (3) the name of a person with the right to alter, amend, or add to charges to which the
purchaser may be subject and the terms and conditions under which those charges may be
imposed; . .. '

At the Closing, the Densons were given a copy of the “Public Offering Statement” ?° The
text of the Public Offering Statement does not include any description of “ . . . the name
of a person with the right to alter, amend, or add to charges to which the purchaser may
be subject and the terms and conditions under which those charges may be imposed. . .”?!

The “Island Links Horizontal Property Regime Bi-Ennial Purchase Contract” was not
“complete” when it was given to the Densons at Closing. The first year of occupancy,
although filled in, was later changed to show a different year. The testimony regarding
whether or not the year was 2015 as opposed to 2013 was conflicting. The witnesses for
Coral Resorts, LLC, testified that the change in the year would have been explained to
the Densons, and that it resulted from the fact that the Densons chose to make their down
payment over a period of months. The Densons testified that they were told the first year
of occupancy was to be 2013,

The conflict in the testimony is not the issue, though. The issue is whether the Densons
received what they were required to receive at the Closing.

The “Title to Equitable Interest to Real Estate” was altered following the Closing. The
second witness/Notary Public was not present at the Closing, and this person signed the
document at some later time, despite the fact that this person did not witness the
Densons’ execution of the document.

As was stated above, The text of the Public Offering Statement given to the Densons at
closing does not include any description of “ . . . the name of a person with the right to

Ann. § 27-32-100 (Supp. 2014). There was no dispute that the “Island Links Horizontal Property Regime Bi-Ennial
Purchase Contact” was the “Contract” as that term is defined in 8. C. Code Ann, § 27-32-10, ef seq. (Supp. 2014).

20
21

See: Plamtiffs® Exhibit 2.
Coral Resorts. LLC, argued that only the South Carolina Real Estate Commission can make a

determination that the Contract and Closing did not comply with the Act, or the Public Offering Statement does not
comply with the requirements of S. C. Code Ann. § 27-32-100(Supp. 2014). I do not find that this argament is
supported by the Act. S. C. Code Ann. § 27-32-130 (Supp. 2014), reads:

The Real Estate Commission is responsible for the enforcement and implementation of this
chapter and the Department of Labor, Licensing and Regulation, at the request of the Real Estate
Comunission, shall prosecute a violation under this chapter. The commission shall promulgate
regulations for the implementation of this chapter, subject to the State Administrative Procedures
Act, The provisions of this section do not limit the right of a purchaser or lessee to bring a private
action to enforce the provisions of this chapter. (Emphasis supplicd).
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26.

alter, amend, or add to charges to which the purchaser may be subject and the terms and
conditions under which those charges may be imposed.”

The primary rule of statutory construction is to ascertain and give effect to the
legislature's intent or purpose as expressed in the statute.? The legislature's intent should
be ascertained primarily from the plain language of the statute” Unless a statute
requires a different interpretation, the words used in the statute must be given their

ordinary meaning **

27.

28.

29.

31

The language of S. C. Code Ann. § 27-32-40(A)(Supp. 2014), and S. C. Code Ann. § 27-
32-100 (Supp. 2014), is plain. The seller of a timeshare interest is required to give the
purchaser a fully completed copy of the contract at closing, and the seller of a time share
interest is required to give a purchaser a separate Public Offering Statement in the form
described in S. C. Code Ann. § 27-32-100 (Supp. 2014), prior to the execution and .
delivery of the contract.

In this case, Coral Resorts, LLC, did not give the Densons a copy of the complete
contract at Closing, and the Public Offering Statement was not in the form required by S.
C. Code Ann. § 27-32-100 (Supp. 2014). In addition, I find that the act of the notary
public in filling out the acknowledgment on the “Title to Equitable Interest to Real
Estate” without having witnessed the execution of the document is an act that violates S.
C. Code Ann. § 27-32-110(11)(Supp. 2014).%

S. C. Code Ann. § 27-32-120(C)(Supp. 2014), reads: (C) In addition to the penalties
provided in this section, a contract for the sale of an interest in a vacation time sharing
plan in violation of this chapter is voidable at the sole option of the purchaser and entitles
the purchaser to a refund of all consideration paid by him pursuant to the contract.

. In this case, among other things, the Densons seek to void the August 10, 2013, Contract,

and have the money they paid refunded to them. This relief is allowed under the express
language of S. C. Code Ann. § 27-32-120(C)(Supp. 2014).

The Densons paid a total of Three Thousand Two Hundred Forty Seven and no/100
($3,247.00) Dollars to Coral Resorts, LLC, for the time share interests they purchased.
The August 10, 2013, Contract was actually the third time share interest that the Densons
purchased over a period of roughly thirteen months.* The testimony was that the
Densons upgraded their initial purchase in the second two purchases, and that the funds
paid by the Densons in the first two were then applied to the third. I find that the entire
Three Thousand Two Hundred Forty Seven and no/100 ($3,247.00) Dollars was applied

to the August 10, 2013, Contract

4
b

See: Alton Newton Evangelistic Association, Inc. v. South Carolina Employment Security Commission, 284

S.C. 302, 326 S.E.2d 165 (SCApp.1985).

See: State v. Hendriks, 318 §.C. 562, 459 S.E.2d 520 (SCApp. 1995).

See: Hughes v. Edwards, 263 S.C. 529, 220 S.E.2d 231 (8.C.1973).
See: 8. C. Code Ann. 26-1-160-(Supp. 2014).

See: Plaintiffs’ Exhibit 2; Respondent’s Exhibit 2 and Respondent’s Exhibit 7.
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32. The Densons’ claim for a violation of the South Carolina Unfair Trade Practices Act, S.
C. Code Ann. § 39-5-10, et seq. (Supp. 2014), is founded on the claim that the Coral
Resorts, LLC, representatives made misrepresentations to the Densons, and that the same
sort of thing has happened in other cases.”’” The Densons sought to prove the potential
for repetition by offering responses to Freedom of Information Act Requests that were
served on various government agencies.” The responses to the FOIA requests consisted
of documents purporting to be complaints related to Coral Resorts, LLC, filed by
individuals. I did not allow this evidence. While I understand that the Commercial
Arbitration Rules, specifically Rule 34(a), states that conformity to legal rules of
evidence is not required, the evidence offered by the Densons presented a number of
problems. First, there is no way to authenticate the various complaints tendered in
response to the FOIA request. The person responding to the FOIA request simply
delivered what was in the office’s file. With respect to the documents produced, there is
no way to know who actually wrote them, or the truth and accuracy of what was written.
Second, there is.no way for Coral Resorts, LLC, to cross examine any of the authors as to
the truth of the matters in the correspondence, the bias of the author, the identity of the
author, or anything else. The mere fact that someone wrote a letter or an email to a
government agency is, in my view, not relevant to the point that the Densons were
required to prove. Further, admitting the FOIA responses in the face of the fact that
Coral Resorts, LLC, had no opportunity or ability to cross examine any of the authors or
otherwise have the opportunity meet what may have been expressed in any of the letters
or emails would have been unfair. In my view, the fairness of the proceeding is of
paramount importance, and the text of Rule 34(a) cannot be used in such a way as to
undermine the fairness of the proceeding. The various documents were also inadmissible
hearsay, which again, Coral Resorts, LLC, had no way to respond to.? TFor those
reasons, I declined to admit the FOIA responses.

33. The Densons also argued that Coral Resorts, LLC’s practice was to have the “Title to
Equitable Interest to Real Estate” documents witnessed and notarized by a person who
did not see the purchaser actually sign the document.®

34, Coral Resorts, LLC, argued that S. C. Code Ann. § 39-5-140(a)(Supp. 2014), requires
that a plaintiff show “an ascertainable loss of money or property” resulting from any
alleged violation of S. C. Code Ann. § 39-5-10, et seq. (Supp. 2014), and that the

-y

o As is explained below, I do not believe the Densons met their burden of proof with respect to the factual
question of whether misrepresentations of fact were made to them. See: Paragraph 42 below.

8 The Densons also offered an affidavit into evidence that was executed by an individual named Archie
Elliott that had been submitted in connection with a lawsuit brought against Coral Resorts, LLC, and others in 2004.
In his affidavit, Mr. Elliott testifies to certain sales practices alleged to have been used by representatives of Coral
Resorts, LL.C. I do not credit this affidavit because Archie Elliot was not present at the hearing, and could not be
cross examined as to his motivations, bias or anything else regarding the affidavit. Mr. Elliot’s affidavit was
executed in October of 2003, or more than 7 vears preceding the events at issue in this case. Thus. I find Mr.
Elliott’s affidavit to be not relevant to the events in this case.

» The Densons argued that the FOIA responses were not offered for the truth of the matter contained in them,
but clearly they were. The fact that someone may have mailed in a complaint is. in and of itself, not relevant to the
issue,

an See: Plaintiffs® Exhibit { 1.
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Densons made no showing of any ascertainable loss arising from the improper acts of the
notary.

35. There is evidence that the practice of Coral Resorts, LLC, is to have the “Title to
Equitable Interest to Real Estate” documents that are part of the closings signed in the
presence of the “Verification Officer” only, and to have a witness/notary complete the
document at some other time. Any notary public who engages in such a practice would
run afoul of S. C. Code Ann. 26-1-160 (Supp. 2014). There was, however, no evidence
that this practice, in and of itself, caused any loss of money or property by the Densons.

36. For the foregoing reasons, I find that the claim under South Carolina Unfair Trade
Practices Act, S. C. Code Ann. § 39-5-10, et seq. (Supp. 2014), fails due to lack of proof
of the elements of the claim.

37. The Densons also claim a violation of Violation of S. C. Code Ann. § 37-1-101, et seq.
(Supp. 2014).

38. Coral Resorts, LLC, argues that the purchase of a time share interest is exempt from the
terms of the South Carolina Consumer Protection Code, under S. C. Code Ann. § 37-2-
104(2)(b)(Supp. 2014).

39. In this case, the transaction was a purchase that falls within the exception of S. C. Code
Ann. § 37-2-104(2)(b)(Supp. 2014)3!

40. The Densons alleged a claim that Coral Resorts, LLC, breached the August 10, 2013,
Contract. I believe that this claim is rendered moot by the ruling that the Densons are
entitled to void the August 10, 2013, Contract as is set forth above.

41. The Densons claim of Common Law Negligent Misrepresentation hinges on whether or
not misrepresentations were actually made in connection with the execution and delivery
of the August 10, 2013, Contract. The Densons, as the claimants, bore the burden of
proof on this point.

42. As was stated in Paragraph 10 above, the evidence on the interaction between the
Densons and the Coral Resorts, LLC, representatives is indistinct. What is not indistinct,
though, is the documentation that the Densons signed that addressed all of the terms of
the transaction. So, insofar as the documentation is concerned, it is clear what the
Densons were told. With respect to what may have been said to the Densons and at what
time, it is not clear. I find that the Densons did not produce evidence sufficient to meet
their burden of proof on this question. As a result, the Densons’ claim for Common Law
Negligent Misrepresentation fails.

43. The Densons alleged a claim under S. C. Code Ann. § 15-53-30 (Supp. 2014), seeking a
declaratory judgment that no valid contract exists between them and Coral Resorts, LLC.

31 Although the Densons argued that S. C. Code Ann, § 27-32-10, ef seq. (Supp. 2014). makes references to a

“consumer transaction”, [ do not see that as sufficient to overcome the express language in S. C. Code Ann. § 37-2-
104(2)(b)(Supp. 2014).
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44.

45.

46.

47.

438.

49.

50.

I believe that this claim is rendered moot by the ruling that the Densons are entitled to
void the August 10, 2013, Contract as is set forth above.

Like the Negligent Misrepresentation claim, the Densons claim for Common Law
Negligent Hiring, Training and Retention hinges on whether or not the representatives of
Coral Resorts, LLC, made misrepresentations in connection with the execution and
delivery of the August 10, 2013, Contract, and whether or not the representatives were
known to commit such acts. The Densons, as the claimants, bore the burden of proof on

‘this point.

As was stated in Paragraph 42 above, I find that the Densons have not met their burden of
proof on the question of whether the misrepresentations were actually made. As a result,
the Densons claim for Common Law Negligent Hiring, Training and Retention fails.

Coral Resorts, LLC, asserted a counter claim seeking recovery of money claimed to be
owed by the Densons under the terms and conditions of the August 10, 2013, Contract,
and the obligations of a purchasers and owner of property in the Coral Resorts, LLC, time
share development. Because 1 have found that the Densons are entitled to void the -
August 10, 2013, Contract, any claim of Coral Resorts, LLC, which is based on
obligations set out or flowing from the August 10, 2013, Contract fails.

In this case, both the Densons and Coral Resorts, LLC, both asserted a claim for
attorney’s fees. The Densons’ demand for arbitration incorporated a Complaint that set
out the facts and causes of action that the Densons asserted. In the Complaint, the only
cause of action for which attorney’s fees were sought-was the claim alleging a violation
of the South Carolina Unfair Trade Practices Act.*?

The agreement to arbitrate reads, in relevant part: “The costs of the arbitration, including
the arbitrator’s fees shall be borne equally by the parties to the arbitration. The parties
shall be responsible for paying their own attorneys’ fees, regardless of the outcome of the
arbitration.”

The question is whether or not the text of the agreement to arbitrate that obliges the
parties to pay their own attorney’s fees and costs of arbitration is enforceable. The
Densons previously submitted an Order of the Hon. Sol Blatt, Jr., into the record, in
which Judge Blatt found the limitation on attorney’s fees to be unenforceable with
respect to a claim for attorney’s fees arising under the South Carolina Unfair Trade
Practices Act [S. C. Code Ann. § 39-5-10, et seq. (Supp. 2014)], because Judge Blait
found that the language conflicts with the mandatory language of the statute related to
attorney’s fees. >

That issue is not present here, though, because I have found that the Densons’ claim
under the South Carolina Unfair Trade Practices Act [S. C. Code Ann. § 39-5-10, ef seq.

32

33

The Demand and Complaint are of record.

The Order of the Hon. Sol Blatt, Jr.. is of record. It was not entered in this case, but in a different case. As

an unpublished trial court order, Judge Blatt’s Order is not binding authority, but Judge Blatt is a senior, respected
Judge. and I did study his Order.
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(Supp. 2014)], failed. Thus, the question remains as to whether or not the restriction on
the award on attorney’s fees is otherwise enforceable.

51.1 find that the limitation on an award of attorney’s fees and the costs of the arbitration
included in the agreement to arbitrate is enforceable. The language in the agreement to
arbitrate is unambiguous. While one can argue that the agreement is more beneficial to
Coral. Resorts, LLC, than the Densons, that fact, standing alone, does not make the
agreement unenforceable.*

CONCLUSION
Based on the foregoing, it is Ordered:

1. Jaye and LaKeyshia Denson are awarded judgment on their claim that Coral Resorts,
LLC, violated the terms of S. C. Code Ann. § 27-32-10, et seq. (Supp. 2014), in connection with
the August 10, 2013, Contract. As a result, the Densons’ demand that the August 10, 2013,
Contract be voided is granted. '

2. In addition, the Densons are entitled to a return of the money paid to Coral Resorts, LLC,
in connection with the August 10, 2013, Contract. The money paid by the Densons’ was in the
amount of Three Thousand Two Hundred Forty Seven and no/100 ($3,247.00) Dollars. The
Densons also requested interest. Under S. C. Code Ann. §34-31-20 {Supp. 2014), sums certain
carry interest at Eight and Three Quarters (8.34%) percent. The final payment was made by the
Densons on April 16, 2014. I calculate the interest due to be Three Hundred Thirty One and
69/100 ($331.69) Dollars. The total is Three Thousand Five Hundred Seventy Eight and 69/100
($3,578.69) Dollars. The Densons are awarded judgment against Coral Resorts, LLC, in that
amount.

3. In accordance with the agreement to arbitrate of the Parties, the administrative fees of the
American Arbitration Association, totaling $2,250.00, shall be borne equally by the Parties, and
the compensation and expenses of the arbitrator, totaling $7,875.00, shall be borne as incurred by
the Parties. Therefore, Jaye and LaKeyshia Denson shall reimburse Coral Resorts, LLC, the sum
of $150.00, representing that portion of said fees and expenses in excess of the apportioned costs
previously incurred by Coral Resorts, LLC.

4. The above sums are to be paid on or before Thirty (30) days from the date of this Award.

5. This Award is in full settlement of all claims and counterclaims submitted to this
Arbitration. All claims not expressly granted herein are hereby denied.

[, Curtis Coltrane, do hereby affirm upon my oath as Arbitrator that I am the individual
described in and who executed this instrument which is my Award.

4 An unambiguous contract must be enforced according to its terms, regardless of the contract's wisdom or
folly, or the parties' failure to guard their rights carefully. Ellis v. Taylor, 316 S.C. 245, 248, 449 S E.2d 487, 488
(S.C. 1994); Jordan v. Security Group, Inc., 311 S.C. 227, 230. 428 S.E.2d 703, 707 (S.C. 1993); Ecclesiastes Prod.
Ministries v. Outparcel Associates, LLC, 374 §.C. 483, 500, 649 S.E.2d 494, 503 (SCApp. 2007). .
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STATE OF SOUTH CAROLINA [N THE COURT OF COMMON PLEAS

S N S -

COUNTY OF BEAUFORT FOR THE FOURTEENTH JUDICIAL CIRCUIT

Jaye Denson and Lakeyshia Denson, CIA No.: 2014-CP-07-1953

Plaintiffs,

- CONSENT ORDER OF DISMISSAL
Coral Resorts, LLC, Reba Management,
Inc., B. Dean Pierce, Sunrise Vacation
Properties, Lid., Coral Holdings, LLC,

K. Michae! Barfield, Spencer Fulkett,

Sherri J. Smith, Timeshare Guarantee, Inc.,
Island Links Owners Association, Inc., and
Coral Sands Owners Association, Inc.,

Defendants.

Nt St s’ Nt s o ot Mt S et i St S N s ot
-

'arbltrator heid a heanng and- tssued an Arbttratlon Award against one of. the Defendaﬂts A[l

* other Defendants were dismissed. Plaantiffs moved for conflrmailon of the Arbitratlon Award
The Court has been adwseci by counsel for alt parties that the parties have reached a

resolation of this matter . | |

| NOW THEREFORE after due consideration, and by the consent ‘of al! patties,

ITiS ORDERED, ADJUDGED AND DECREED:

1. Plaintiffs’ Amended Motioh to Confirm Arbitraﬁon Award 'ie-dismissed.

2. The Arbitration Award from AAA Case Number 01-14-0001-3511 is vacated.

3. This action is dismissed with prejudice as to ail claims against alt Defendants and

all counterclaims against Plaintiffs.

Mzt



AND IT IS SO ORDERED.

. South Carolina

91'4’71@'/ 1% 2015

Hilton Head Istand, South Carolina.

a2

MHod
Celumbia, South Carolina

Oct (

, 2015

, 2015

WE SO MOVE AND CONSENT .

PN

Zach S. Naent

Joseph DuBois

NAERT AND DUBCIS, LLC
22 New Orleans Road, Suite 1
Post Office Box 7228 (29928)

. Hiltort Head island, SC 29938

Telephone: 843-686-5500

Fax; 843-686-5501

zach@lowcountrvleqa!.com
plowcountrylegal.com

ATTORNEYS FOR PLAINTIFFS
JAYE DENSON AND LAKEYSHIA DENSON

WESO ZyEfwaé 5/‘_0

GJ/,&C/)..A-&«A ,02"“4'$5u/\/\

Nekki Shiitt
Kathieen McDaniel -

" Jacqueline Paviicek -

CALLISON TIGHE & ROBINSON, LLC
1812 Lincoln Street, Suite 100 and 200
(29201)

Post Office Box 1390

Columbia, South Carolina 29202
Telephone: 803-404-6900

Facsimile: 803:404-6901
NekkiShutt@callisontighe.com
KathleenMcDaniel@callisontighe.com
Paviicek@callisontighe.com

. ATTORNEYS FOR DEFENDANTS
CORAL RESORTS, LLG, REBA"
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Cetufibia, South Cardlina

ocT A 2015

Hilton Head Island, South Carofina

O™ | 2015

VMANAGEMENT, B. DEAN PIERCE,
CORAL HOLDINGS, LLC, AND
TIMESHARE GUARANTEE, INC.

oS TN, AL

tJ/ Er frgen Ao w1354V

TFhornwell £. Sowell, IYf, Esq.

Bess Jones DuRant, Esq.

SOWELL GRAY, STEPP & LAFF!TTE LLC
1310 Gadsden Street

P.O. Box 11448

-Columbia, South Carolina 29201

Telephone: 803-231-7835
Fax: 803-231-7885

bsowell@sowellgray.com
bdurant@sowellgray.com

ATTORNEYS FOR DEFENDANTS
SUNRISE VACATION PROPERTIES,
LTD., SPENGER FULKERT, AND SHERRI
J.SMITH. '

WE SO MOVE AND CONSENT:

D

LAUGHLIN &BOWEN, PC

B _DFéWﬂ&.-Lau%‘lin, Esq.

3ofd

P.O. Drawer 21119 .

Hilton Head lsland, SC 29925 1119
Telephone; 843- 689—5700

Fax- 843-689-9300 ~

drew. lauqhim@lauqhhnandbowen com

ATTORNEY FOR DEFENDANTS ISLAND
LINKS OWNERS ASSOCIATION, INC.
AND CORAL SANDS OWNERS  ~
ASSOCIATION, INC.
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Cpéleston, South Carolina

, 2015

e
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- David W. Overstrdet, Esqg.

Matthew T. Hemingway, Esq.

Robert B. Hawk, Esq.

CARLOCK, COPELAND & STAIR, LLP
40 Cathoun Street, Suite 400
Charleston, SC 29401

Telephone: 843-266-8203

Fax: 843-727-2895
doverstreet@carlockcopeland.com
mhemmingway@cariockcopeland.com

“rhawk@carlockcopeland.com

ATTORNEYS FOR DEFENDANT
K. MICHAEL BARFIELD

' WE SO MOVE AND CONSENT:
7 &o/«m U—jz« S o1 ‘é M
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" Harly Coogler Wilsogf, lii Esq.

HOOD LAW FIRM’
172 Mesting Street

P.O. Box 1508~

Charleston, SC 29401
Telephone: 843-577-4435
Fax: 843-722- 1630 '
cooper wuson@hood law com

. 'ATTORNEY FOR DEFENDANTS REBA

MANAGEMENT, INC. AND B. DEAN

- PIERCE .
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- Jafnes Emédrson Smitt] Jr., Esq. ’
JAMES E. SMITH JR., P.A.
14272 Laure! Street
Columbia, SC 29201 -
Telephone: 803-833-8800
Fax: 803-933-9801
james@jamessmithpa.com

ATTORNEY FOR DEFENDANT B. DEAN
PIERCE
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| 3%

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA 2,
BEAUFORT DIVISION %

Paul Chenard and Rebecca Chenard,
Plaintiffs,

V. Civil Action No. 8:14-3347-5B

Company, LLC dbia Coral Resorts RDER
and Sunrise Vacation Properties, Lid.

dibia Coral Resorts,

)

)

)

)

)

Hilton Head Island Development 3
)

}

)

}

Defendants. }
}

On November 6, 2015, the Court enteraed an order granting in part and denying in
part the Plaintiffs’ motion to amend their complaint, and on November 18, 2015, the
Plaintiffs filed a second amended complaint asserting the foliowing causes of action; (1)
fraudfintentional misrepresentation; (2) viclation of the South Carolina Vacation Time
Eharing Plang Act (“Time Sharing Act’), 8.C. Code Ann. §§ 27-32-10 through 27-32-250;
{3} violation of the South Carclina Unfair Trade Practices Act ("SCUTPA", 8.C. Code Ann.
§§ 38-5-10 through 38-5-180; {4) negligent misrepresentation; {5) breach of fiduciary duty;
{6} dec!aratmy judgment; {7} negligentigrossly negligent hiring; (8) negligentigrossly
negligent fraining; (9) negligent/grossly negligent supervision; and {10} negligent/grossly

%1  negligent retention.’
{,f’ ’ On December 14, 2015, Defendant Hilton Head Island Development Company, LLC
filed 2 motion to dismiss and o strike certain allegations (Enfry 84), and on December 14,

2015, Defendant Sunrise Vacation Properties, Lid. filed a motion to dismiss and o strike

' The caption on this order reflects the caption on the second amended complaint.
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certain aliegations (Entry 85). The Plaintiffs filed a response in opposition on February 4,
2018, and the Defendants filed a joint reply on February 16, 2016. Cn March 8, 2016, the
Piaintiffs filed a supplemental memorandum and submitted a copy of an order filed by
Cireuit Courf Judge J. Derham Cole on March 7, 20186, in a state court case involving Coral
Resorts, as well as a copy of Chief Justice Jean H, Toal's order, filed Oclober 6, 2014,
appointing Judge Cole to decide all matters in the state court cases involving Coral
Resorts.

in their motions to dismiss and/or to strike, the Defendants generaily assert: (1) that
the Court does not have subject matter jurisdiction of the Plaintiffs’ Time Sharing Act claim
{or that the Court should abstain from considering the claim); {2) that the Plaintiifs’ other
causes of action fail to state a ciaim upon which relief may be granted: and (3} that the
Court should sirike certain allegations from the complaint.

BACKGROUND

The Plaintiffs entered into a condract to purchase a timeshare inferest at the Island
Links Resort on July 22, 2008 Subséquentiy\ on August 20, 2011, the Plaintiffs returned
to Hilton Head and entered another contract to purchase a imeshare interest at the Port
Or'Cali Resort. The Plaintifis applied the equity from their 2008 timeshars purchase (o their
2011 timeshare purchase,

On August 18, 2014, the Plaintiffs filed this action raising claims related to both the

2008 and the 2011 timeshare purchases. The Plaintiffe then filed a first amended
{ complaint on September 9, 2014. The Defendants moved to dismiss the Plaintiffs’ first
amended complaint, arguing, among other things, that the Plaintiffs’ claims regarding their
2508 purchase were barred by the slatide of imilations. On June 18, 20185, the Court

2
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-8

granted the Defendants' motions to dismiss all of the Plaintiffs’ claims related to the»20{28‘
timeshare purchase, based on the Plaintiffs’ admissions that they had no claims reiated
o their 2008 fimeshare purchase, V

' On April 28, 2015, the Plaintiffs filed a motion to amend their complaint  As
previously explained, the C;ézt held a hearing on the Plaintiffs’ motion on November 5,
2018, and filed an order on November 8, 2015, granting in part and denying in part the
motion.” (See Entry 55.) The Plaintiffs filed their second amended complaint, which is the
subject of the Defendants’ motions to dismiss and to strike, o November 16, 2015,

| STANDARDS OF REVIEW

L Federal Rule of Civil Procedure 12{b}{1}

A motion brought pursuant to Rule 12{b)({1} of the Federal Rules of Civil Procedure
challenges whether the district court has subject matier jurisdiction. The plaintiff bears the
burden of proving tvhat subject-matter jurisdiction properly exisis in the federal court. Ina
12{b3{ 1) rootion, the court "may consider evidence cutside the pleadings” to help determineg

whether # has jurisdiction over the case before it. Richmond, Fredericksburg & Potomag

R.R. Co. v lnited States, 945 F.2d 765, 768 (4th Cir. 1981); ses alsc Evans v, B.F.
Perkins Co.. 2 Div. of Standex Intl Corp., 166 F.3d 642, 847 {4th Cir. 1899). The court

should grant 2 Rule 12(b}1) motion “ondy if the material jurisdictional facis are not in

? This case is related to several other cases before the Court. See Nichols v. Coral
Resorts ELC st al,, Civil Action No. 9:14-3838-5B; Renchkovsky v. Coral Resorts LLG et
al., Civil Action No. 9:14-4495-8B; Curry v. Hilton Head Dev. Co. LLC st al, Civil Action
Mo. 9:15-534; Qlenick v, Coral Resorts, LLC ef al, Civil Action No. 8:15-829 and Ross v,
Hilton Head istand Dev. Co. et al, Civil Action No. 9:15-2446. During the hearing on
November §, 2015, the Court considered the Plaintiffs’ motions to amend filed in all of the
related cases {aside from Rossg), uitimately granting in part and denying in part the motions

as set forth In orders filed in each case.
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dispute and the moving party is entitled to prevait as a matter of law.” Richmond, 845 F.2d
at 768.
i. Federal Rule of Civil Procedure 12{b}){8)

A motion to dismiss under Federa! Rule of Civil Procedure 12(b)(5) exa‘mines the
legal sufficiency of the facts alleged on the face of a plaintif's complaint. Edwards v. City
of Goldsborg, 178 F.3d 231, 243 (4th Cir.1988). To survive a Rule 12(b)(6} motion,
“Iflactual allegations must be enough to raise a right to relief above the specuiaﬁve level.”
Beil Afl. Corp. v. Twormnbly, 550 1.8, 544, 655 (2007). The "complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible onits
face. " Ashoroftv. lgbal, 5568 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at §70}.
A claim is facially plausible when the factual content allows the court to reasonably infer
that the defendant is liable for the misconduct alleged. Id. When considering a motion to
dismiss, the court must aécept as true all of the factual allegations conlsined in the
complaint, Etickson v, Pardus, 551 U.S. 89, 94 (2007).

H.  Federal Rule of Clvil Procedure 12(6

Rule 12¢f) of the Federal Rules of Civil Procedure permifs the Court to strike "any
redundant, immaterial, imperiinent, or scandalous matter.” Fed. R. Civ. P. 12(f). "Rule
12{f motions are generally viewed with disfavor ‘because striking a portion of a pleading
is a drastic remedy and because it is ofien sought by the movant simply as a dilatory

tactic.” YWaste Momt. Holdings, Inc. v, Gilmore, 252 F.3d 318, 347 (4th Cir. 2001} (quoting
5A Wright & Miller, Federal Practice & Procedure § 1380, 647 (2d ed. 1990},
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ANALYSIS

L The Defendants’ Motions to Dismiss for Lack of Subject Matter Jurisdiction
of the Plaintiffs’ Claim Pursuant to the South Carclina Time Sharing Act

As their second cause of action, the Plaintiffs allege a violation of the South Carolina
Time Sharing Acl. In their motions to dismiss, the Defendanis contend that the Courtlacks |
subject matier jurisdiction fo consider this claim because the South Carolina Real Estate
Commission ("REC™y has exclusive or primary jurisdiction to make determinations
concerning viclations of the Act. Specifically, the Defendants contend thatthe REC is the
only entity charged with investigating alleged violations of the Time Sharing Act, and the
South Carolina Department of Labor, Licensing and Regufation ('LLR", at the request of
the REC, is the only entity with the authority to prosecute alleged viclations of the Act. In
support of their argument, the Defendanis cite 2 case from the South Carclina

Administrative Law Court, Tench v, $.C. Dep'tof Labor, Licensing & Reguiation, where the

court addressed the issue of subject matter juriediction, stating:

Petitioner's primary reguest is for a refund of the monies he paid for the
timeshares in question. This Division clearly has nojurisdiction to order such
relief. The Division's jurisdiction over decisions of the Real Estate
Commission is fimited fo matters relating to disdiplinary proceedings
conducted by the Coammission. See, e.g., 5.C. Code Ann. § 1-23-660(D)
(Supp. 1887); S.C. Code Ann. § 40-60-170 (Supp. 1997). Matters relating
to alleged violations of the South Carolina Vacation Tims Sharing Plans
Act and any investigations conductad by the Commission pursuant fo
that act, other than disciplinary proceadings sgainst any real estate
agents or brokers involved, are specifically reserved to the jurisdiction
of the Cireuit Court. See 8.C. Code Ann. § 27-32-180 (Supp. 1967}

No, 1968-ALJ-11-0041-1J, 1888 WL 320770, *1 (S.C. AL.C. May 27, 1988} (emphasis
added). Inthe ajternative, the Defendants also urge the Court to abstain from ruling on this

X( claim to avoid interfering with state reguistory affairs.

#
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After consideration, the Court is not fully convinced by the Defendants’ arguments.
Although the Time Sharing Act does provide that the REC is. responsible for enforcement
and implementation of the Act, the Act also contemplates a private right of action %o
enforce the Act. Specifically, South Carolina Code Section 27-32-130 (the "snforcement
and implementation chapler”) provides: ‘

The Reai Estate Commission s responsible for the enforcement and
implementation of this chapter and the Depariment of Labor, Licersing and
Regulation, at the request of the Real Estate Commission, shall prosecute
a violation under this chapter. The commission shall promuigate regufations
for the implementation of this chapter, subject to the State Administrative
Procedures Acl. The provisions of this section do not Himit the right of
a purchaser or lessee to bring a private action to enforcs the provisions
of this chapter,

5.C. Code Ann, § 27-32-130 {emphasis added). In addifion, contrary to Tench, the plain

fanguage of the Act does not appear to limit the jurisdiction exclusively to the South
Carolina Cireuit Court. Although the Courtrecognizes the complex issues presented in this
case, and the Court in no way wishes to interfere with an administrative agency, the Court
is unabie, at least at this time, fo conclude that it Jacks subject maller jurisdiction of the
Plaintiffs’ Time Sharing Actclaim.® Likewise, the Court does not believe it is necessary to

abstain from considering the Plaintiffs' claim at this time. Accordingly, the Defendants’

* Although the issue before the Court appears to be novel, the Court notes that
ancther case that includes claims arising under the Time Sharing Act is currently pending
before the Honorable David C. Norton in this District, lending support to this Courl's
decision to permit the Plaintiffs 1o proceed at this time, See Reed of gl v, Big Waler
Besort, LLC et al.. Civil Action No. 2:14-1583-DCN.

The Court also notes that the Defendants may be correct that the Plaintiffs failed
1o exhaust their administrative remedies before the REC and/or that the REC first must find
a violation of the Time Sharing Act before the Plaintiffs can maintain a private cause of
action. Howsver, the Court believes these issues are more appropriate for consideration

&
fé‘ 43 at the summary judgment stage.
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motions to dismiss pursuant to Rule 12(b){1) are denied.*
ik The Defendants’ Motions to Dismiss for Failure to State a Claim

in their motions to dismiss, the Defendants urge the Court to dismiss all of the
Plain{iffs’ causes of action for faiiuré to state a claim upon which rejfief may be granted.
Uitimately, however, afler an extensive review of the parfies’ arguments, and accepting as
true the factual allegations in the complaint, the Court finds that the Plaintiffs have stated
piausible claims for (1) fraud/inientional misrégresentaﬁnn; {2) violation of the Time
Sharing Act (pending potential cerfification of cerain legal issuss); (3) violation of
SCUTPA; (4) negligent misrepresentation; (5} breach of fiduciary duty; (8) declaratory
juégmeﬁt; {7) negligen¥/grossly negligent hiring; (8) negligent/grossiy negligent training; (9)
negligentigrossly negligent supervision; and (10) negligent/grossly negligent retention.
Accordingly, the Court finds that the Plaintiffs’ claims survive the Defendants’ motions to
dismiss at this time.
.  The Defendants’ Motions o Strike

As an inftial matter, this Court previously granted the Defendants’ motionto dismiss
all of the Plaintiffs’ claims related io their 2008 timeshare purchase as barred by the statute
of limitations, and the Court now granis the Defendants’ motion to strike the 2008
allegations from the second amended complaint,

In their motions to strike, the Defendanis alse ask the Courtio strike certain material

* As the Court indicated in its most recent order in Ross (Civil Action No. 9:15-
2448), the Court will consider the Defendants’ request to certify questions of law to the
South Carolina Supreme Court regarding the scope and extent of the REC's jurisdiction
of claims arising under the Time Sharing Act. To that end, the Court has requested that
the Defendants (and the Plaindiffs, if they so desire} submit proposed questions for
certification.
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from the Plaintiffs’ complaint, asseriing that it is immaterial, impertinent, or scandalous
pursuantio Rufe_1 2{h of the Federal Rules of Civil Procedure. Specifically, the Defendants
ask the Courtto strike: the Plaintiffs’ RICO-based allegations, allegations againstunnamed
Dei‘er;dams: allegations regarding the Defendants’ trade secrets; allegations regarding
certain ynadjudicated compl;ints.and lawsuits; allegations regarding alleged Time Sharing
Act violations and the registration status of certain time sharing plans; and claims for relief
not provided for by law. After review, the Court agrees with the Defendants that allegations
regarding unnarmed Defendants should be struck. The Court also agrees that allegations
regarding the Defendants’ trade secrets, whichthe Honoreble Camen T. Mullen previously
determined to be confidential and protected from discovery, should be struck. Likewise,

- affegations stemming from a sealed transcript of an REC hearing shouid ‘be struck. Lastly,
however, the Court does not believe it is necessary to strike altegations presumably related
to RICO. The Court also does not belleve it is necessary o sirke allegations regarding
unadiudicated complaints and lawsuils or claims for refief not provided by law, The Court
is aware of these issues and can resclve them gt the appropriate time.

#’ }’ Based on the foregoing, the Court hereby grants in part and denies in part the
following motions, as set forth herein: Defendant Hilton Head island Development
Company, LL.C's motion o dismiss and o strike certain aflegations (Entry 84) and
Defendant Sunrise Vasalion Properties, Lid.'s motion o dismiss and fo strike certain
aliegations (Enfry 85). An amended scheduling order is forthcoming, thereby rendering the
Piainiiffs’ motion for reconsideration (Entry 79) moot. Also, in accordance with footnole 4
i this order and the Court's guidance in its recent order in Ross, the Defendanis {and the

8
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Piaintiffs, ifthey desire) may submil proposed questions of law for cedification tothe South
Caroling Supreme Court within 30 days of the dale of this order.

AND IT 1S SO ORDERED.

Senior Uniled States District Judge

March 27,2016
Charteston, South Caroling
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This matter came before this court on the motions of Plaintiffs and Defendants for
hearing on August 11 and 12, 2015. On March 7, 2016, this Court issued a Form 4 Order
butlining its various rulings in this and associated cases and noting that this detailed Order
was to come. Based upon this Court’s review of the pleadings, motions, memoranda, and

arguments at the hearing of this matter, I hereby find and rule as follows:

FINDINGS OF FACT _
Albert R. LaFleur and Eileen M. LaFleur purchased a vacation timeshare property at the

Island Links Resort on March 13, 2010, and in conjunction therewith executed an Island Links
Horizontal Property Regime Tri-Ennial Purchase Contract (Contract). ,

The Plaintiffs’ Second Amended Complaint alleges nine causes of action:
fraud /intentional misrepresentation, negligent misrepresentation, alleged violation of the South
Carolina Vacation Timesharing Act, alleged violation of the South Carolina Unfair Trade Act,
declaratory judgment, breach of contract, breach of the duty of good faith and fair dealing, civil
conspiracy, and rescission of contract. The parties filed the following motions! which are the
subiject of this Order:

1. Defendants Coral Resorts, LLC, Reba Management, Inc. (“Reba”), and Hilton

Head Hospitality, LLC d/b/a Hilton Head Guest Services’ (“‘HHH”) Motion to
Dismiss the Third, Fifth, Sixth, and Eighth Causes of Action of the Plaintiffs’

1 This Court’s March 7, 2016 Form 4 Order addresses or fails to address several other
discovery motions, which are the subject Defendants’ Joint Motion to Alter or Amend Order,
filed on March 21, 2016. :

M-




Second Amended Complaint and to Dismiss all Causes of Action as to Reba and
HHH Pursuant to Rule 12{b){6), SCRCP (filed August 30, 2013);

, Motion to Dismiss Sherri Smith {filed September 11, 2013);
Motion to Dismiss Katherine Swisher (filed September 11, 2013);

4, Motion to Dismiss Sunrise Vacation properties, Ltd., Patrick Budnik, and Steven
Deutsch (filed September 11, 2013); '
Plaintiffs’ Motion for Partial Summary Judgment (January 11, 2014}; and
Plaintiffs’ six motions to Certify a Class (filed on September 12, 2014).

STANDARD OF REVIEW

L Motion to Dismiss

“|A] defendant may move for the dismissal of a complaint on the basis that the plaintiff
failled] to state facts sufficient to constitute a cause of action.” Benedict Coll. v. Nat’l Credit
Sys., Inc., 400 S.C. 538, 544, 735 S.E.2d 518, 521 (Ct. App. 2012) (qudting Rule 12(b})(6),
SCRCP). “In deciding a motion to dismiss pursuant to 12(b}(6), SCRCP, the trial court should
consider only the allegations set forth on the face of the plaintiff’s complaint.” Plyler v. Bumns,
373 8.C. 637, 645, 647 S.E.2d 188, 192 (2007). “The [trial] court must view the facts alleged
in the complaint and any reasonable inferences to be drawn therefrom in the light most
favorable to the plaintiff.” Benedict Coll,, 400 S.C. at 544, 735 S.E.2d at 521. “The trial court’s
grant of a motion to dismiss will be sustained if the facts alleged in the complaint do not
support relief under any theory of law.” Flateau v. Harrelson, 355 S.C. 197, 202, 584 S.E.2d
413, 416 (Ct. App. 2003). .

IL. Motion to Strike

Rule 12(f), SCRCP, provides that a “court may order stricken from any pleading any
insufficient defense or any redundant, immaterial, impertinent or scandalous material.” The
Court’s decision to grant a motion to strike is addressed to its sound discretion and will not be
reversed absent an abuse of discretion. Totaro v. Turner, 273 S.C. 134, 135, 254 S.E.2d 800,
801 (1979). Although South Carolina’s appellate courts have not clearly delineated what
makes matter in a pleading immaterial or impertinent, federal courts have addressed these
concepts n some depth, and South Carolina courts, in the absence of state precedent and
where the Federal Rules of Civil Procedure are similar to the South Carolina Rules of Civil
Procedure, regularly rely on federal courts’ treatment of the federal rules as persuasive
authority. Dalon v. Golden Lanes, Inc., 320 S.C. 534, 541, 466 S.E. 2d 368, 372 (Ct. App.
1996). In ruling on 12(f) motions under the federal rules, federal courts have ruled that a
motion to strike maiter from a pleading will be granted if the moving party shows that the

challenged material is so unrelated to the Plaintiffs’ claims as to be unworthy of consideration
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such that its presence ih the pleading throughout the proceeding will be prejudicial to the
- moving party. See Coleman v. McMillian, No. 1:12-1916-JFA-svit, 2012 WL 1249290 at *3
(D.S.C. Mar. 26, 2014) (quoting McIntyre-Handy v. APAC Customer Servs., 2006 WL 721383
(E.D. Va. Mar. 20, 2006)).

CONCLUSIONS OF LAW

1. Defendants’ motions to dismiss Plaintiffs’ Second Amended Complaint for lack of
subject matter jurisdiction pursuant to Rule 12(5)(1), SCRCP, are denied.

2. As to Defendants’ motions to dismiss Plaintiffs’ cause of action for alleged
fraud/intentional misrepresentation, such motions are denied at this time.

3. As to Defendants’ motions to dismiss as to Plaintiffs’ cause of action for alleged
violation of the South Carolina Timesharing Act, such motions are denied at this time.

4. As to Defendants’ motion to dismiss as to Plaintiffs’ cause of action for alleged
violation of the South Carolina Unfair Trade Practices Act, such motions are denied at this
time.

5. As to Defendants’ motions to dismiss Plaintiffs’ cause of action for declaratory
Jjudgment, such motions are denied at this time.

6. As to Defendants’ motions to dismiss Plaintiffs’ cause of action for alleged
negligent misrepresentation, such motions are denied at this time.

7. As to Defendants’ motions to dismiss Plaintiffs’ cause of action for alleged
breach of contract and rescission of contract, this Court grants the motion to dismiss and
.dismisses Plaintiffs’ breach of contract and rescission of contract claims. Plaintiffs’ claim fails
because they have not alleged that any of Defendants breached any written term of the
contract and because the parol evidence rule bars reliance on any alleged promises made
before the parties entered into the Contract. The elements for breach of contract are the
existence of a contract, its breach, and the damages caused by such breach. Branche Builders,
Inc. v. Coggins, 386 S.C. 43, 48v, 686 S.E.2d 200, 202 (Ct. App. 2009). “When an agreement is
reduced to writing, there is a strong implication the whole intention of the parties has been
expressed and there is no agreement or intention contrary to that expressed.” Palmetto State
Sav. Bank of South Carolina v. Barr, 293 S.C. 252, 254, 359 S.E.2d 531, 532 (1987). Thus, the
parol evidence rule “prevents the introduction of extrinsic evidence of agreements or
understahdings contemporaneous»with or prior to execution of a written instrument when the
extrinsic evidence is to be used to contradict, vary, or explain the written instrument.”
Redwend Ltd. P’ship v. Edwards, 354 S.C. 459, 47 1, 581 S.E.2d 496, 502 (Ct. App. 2003).

Moreover, where—as here—the parties include a merger clause in their written
agreement, they further cement their intent to treat the writing as a complete integration of

their agreement. See Palmetto State, 293 S.C. at 253-54, 359 S.E.2d at 532; see also Wilson v.
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Landstrom, 281 S.C. 260, 266, 315 S.E.2d 130, 134 (Ct. App. 1984) (“A merger clause

expresses the intention of the parties to treat the writing as a complete integration of their

agreement.”). Plaintiffs have not alleged any breach of any term of the Contract. A plain

reading of the Second Amended Complaint leads to the conclusion that the only allegedly

breached promises were allegedly oral promises made by alleged agents of Defendants.
Furthermore, the Contract contains a merger clause providing:

This Sales Contract is binding upon the parties hereto and their
heirs, legal representatives and assigns. This Contract will
supersede any and all understandings and agreements between
the parties hereto. It is mutually understood and agreed that this
Contract along with the Loan Agreement represents the entire
Contract between the parties hereto, and no representations or
inducements prior hereto, which are not included in or embodied
in this Contract shall be of any force and effect. This Contract
may only be amended and modified by an instrument in writing
signed by the parties hereto.

All of the alleged promises forming the basis of Plaintiffs’ cause of action for breach of
contract were allegedly made prior to the parties entering into the Contract. Those promises
are barred by the parol evidence rule and, therefore, Plaintiffs’ claim for breach of contract
fails. Defendants’ motion to dismiss Plaintiffs’ breach of contract claim is GRANTED.
Plaintiffs shall file and serve a Third Amended Complaint removing this cause of action within
30 days of receipt of notice of this Order.

8. As to Plaintiffs’ cause of action for breach of the covenant of good faith and fair
dealing, such claim is subsumed under Plaintiffs’ claim for breach of contract. RoTec Services,
Inc., v. Encompass Services, Inc, 359 S.C. 467, 471, 597 S.E.2d881 (Ct. App 2004). Because

Plaintiffs’ cause of action is dismissed, Defendants’ motion to dismiss Plaintiffs’ cause of action

for breach of covenant of good faith and fair dealing is also GRANTED. Plaintiffs shall file and
serve a Third Amended Complaint removing this cause of action within 30 days of receipt of
notice of this Order.

9. As to Defendants’ motions to dismiss Plaintiffs’ cause of action for alleged civil
conspiracy, this Court grants Defendants’ motion to dismiss and dismisses Plaintiffs’ cause of
action for civil conspiracy. “The tort of civil conspiracy has three elements: (1) a combination of
two or more persons; (2) for the purpose of injuring the plaintiffs; and (3) causing plaintiffs
special damages.” Hackworth v. Greywood at Hammett, LLC; 385 S.C. 110, 115, 682 S.E.2d
871, 874 (Ct. App. 2009). “The gravamen of the tort is the damage resulting to the plaintiff
from an overt act done pursuant to a common design.” Id. (quoting Pye v. Estate of Fox, 369
5.C. 5§55, 567-68, 633 S.E.2d 505, 511 (2006)). Furthermore, “[a] claim for civil conspiracy
must allege additional acts in furtherance of a conspiracy rather than reallege other claims

within the complaint. Moreover, because the quiddity of a civil conspiracy claim is the special
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damage resulting to the plaintiff, the damages alleged must go beyond the damages alleged in
other causes of action.” Id. (internal citations omitted).

“An unexecuted civil conspiracy is not actionable. The conspiracy becomes actionable,
however, once overt acts occur which proximately cause damage to the plaintiff. In a civil
conspiracy claim, the plaintiff must plead additional acts in furtherance of the conspiracy
separate and independent from other wrongful acts alleged in the complaint, and the failure to
properly plead such acts merits dismissal of the claim.” Id. at 115-16, 682 S.E.2d at 874-75
(internal citations omitted) (emphasis added).

Finally, although a civil conspiracy involves acts that by their very nature are covert
and not susceptible to proof by direct evidence, “a civil consgpiracy cannot exist when the
alleged acts arise in the context of the principal-agent relationship because by virtue of the
relationship such acts do not involve separate entities.” McMillian v. Oconee Mem. Hosp., Inc.,
367 S.C. 559, 564, 626 S.E.2d 884, 886-87 (2006); see also McClain v. Pactiv Corp., 360 S.C.
480, 486, 602 S.E.2d 87, 90 (Ct. App. 2004) (holding that “the law is clear that a corporation

cannot conspire with itself”).

Plaintiffs have failed to state a claim of civil conspiracy for several reasons. First,
Plaintiffs plead that Defendants are agents of one another. (2nd Am. Compl. 1Y 2 and 3.
However, a conspiracy cannot exist among a corporation and its agents, and South Carolina
exempts entirely the principal-agent relationship from lability for civil conspiracy. Thus,
Plaintiffs fail to allege facts sufficient to state the first element—a combination of two or more
persons.

Second, Plaintiffs have not pled any facts indicating that Defendants or any of their
agents entered into an agreement for the purpose of injuring Plaintiffs; any overt acts done
pursuant to a common design; or any “additional acts in furtherance of the conspiracy
separate and independent from other wrongful acts alleged in thelir] complaint.” Hackworth,
385 S.C. at 115-16, 682 S.E.2d at 875. Thus, Plaintiffs fail to allege facts sufficient to state the
second element, i.e. that two or more Defendants combined for the purpose of injuring them.

Even if Plaintiffs had sufficiently pled the first two elements of his civil conspiracy
claim, this Court would dismiss this claim because Plaintiffs have pled no facts in support of
any alleged entitlement to special damages. Although Plaintiffs has alleged they are entitled to

special damages, none of the facts in their Second Amended Complaint—even if true—would

differentiate their claim to general damages from a claim for special damages. See Hackworth,
385 S.C. at 117, 682 S.E.2d at 875 (“If a plaintiff merely repeats the damages from another
claim instead of specially listing special damages as part of their civil conspiracy claim, their
conspiracy claim should be dismissed.”). Thus, Plaintiffs have not alleged facts sufficient to

state a claim for civil conspiracy and Defendants’ motions to dismiss are GRANTED and

‘A—S/
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Plaintiffs are ordered to file and serve a Third Amended Complaint with this cause of action
removed within 30 days of receipt of notice of this Order.

10. As to Defendants’ motions to dismiss Hilton Head Hospitality, LLC d/b/a Hilton
Head Guest Services, Sunrise Vacation Properties, Ltd., Sherri J. Smith, Patrick Budnick,

Steven Deutsch, Katherine Swisher, and Reba Management, Inc., such motions are DENIED at
this time. However, such motions are tantamount to motions for more definite statement
regarding the connectidn between such Defendants and Plaintiffs’ claims. A more definite
statement is required. Plaintiffs shall file and serve a Third Amended Complaint so as to make
a more definite statement as to the acts of any individual party complained of in a particular
cause of action and the identity of the person and the acts of that person complained of in a
particular cause of action when alleging conduct through an agent of a corporate entity.
Plaintiffs shall file such Third Amended Complaint within 30 days of receipt of notice of this
Order. )

11. Plaintiffs filed six motions, each styled as a Motion to Certify a Class. These
motions are matters of record only in Lafleur v. Coral Resorts, LLC, et al., Civil Action No. 2012-
CP-07-3746. Generally, the motions seek class certification of one sort or another related
either to certain documents used by Coral Resorts in the sales of timeshares at resorts on
Hilton Head or specific provisions of the contracts executed by purchasers of timeshares at the
time of sale. Plaintiffs also seek creation of a class regarding sales of timeshares by a
particular salesman. The Court finds that Plaintiffs’ motions are improper and are due to be
denied.

First and most notable, this case has not been brought in a representative capacity on
behalf of any group of persons. The Second Amended Complaint contains no allegations of
class representation, nor are any of the numerous causes of action brought in a representative
capacity. Rule 23, SCRCP, is crystal clear - “One or more members of a class may sue or be
sued as representative parties on behalf of all . . . .7 As Rules 3 and 8 also make clear an

action commences with the filing and service of the complaint, and the complaint is the

document that sets forth a plaintiff’s claims and causes of actions. Nowhere in the Rules of
Civil Procedure is there a mechanism for class treatment of matters in the way in which
Plaintiffs suggest. Because Plaintiffs’ pleadings do not comply with Rule 23 and they have not
asserted claims as class representatives, Atheir six motions for class certification must be
denied.

In addition, Plaintiffs have submitted no evidence of any sort to establish their
compliance with Rule 23’s requirements for certification of a class. All they have submitted is a
collection of bare allegations and legal conclusions. Their arguments'are not based upon any

evidence or any determinations by the Court or any regulatory body regarding the documents,

sales practices, or regulatory status of any timeshare sales person or of the developer itself. In

.




short, Plaintiffs have done nothing to demonstrate the appropriateness of class certification,
and on these additional grounds, their motions must be denied.

Lastly, and independent of any other reasons, Plaintiffs have brought claims alleging
that “Defendants” violated the South Carolina Unfair Trade Practices Act. By its own terms the
South Carolina Unfair Trade Practices Act prohibits bringing claims in a representative
capacity. As such, Plaintiffs’ Motions to Certify a Class must be denied.

Having considered the pleadings, motions, and memoranda, and having heard oral
argument from counsel for the parties, Plaintiffs’ six Motions to Certify a Class are DENIED.

WHEREFORE, based upon the foregoing, it is hereby ordered, adjudged and decreed:

A Defendants’ motions to dismiss for lack of subject matter jurisdiction pursuant

to Rule 12(bj(1), SCRCP are DENIED.

B. Defendants’ motions to dismiss Plaintiffs’ causes of action for fraud/intentional

misrepresentation, negligent misrepresentation, declaratory judgment, alleged violation

of the South Carolina Vacation Timesharing Act, and alleged violation of the South

Carolina Unfair Trade Practices Act are DENIED at this time.

C. Defendants’ motions to dismiss Plaintiffs’ causes of action for alleged breach of

contract, rescission, breach of the duty of good faith and fair dealing, fiduciary duty,

and civil conspiracy are GRANTED and these causes of action are dismissed without
prejudice. Plaintiffs are ordered to file and serve a Third Amended Complaint with
these cause of action removed within 30 days of receipt of notice of this Order.

D. Defendants’ motions to dismiss Hilton Head Hospitality, LLC, Sunrise Vacation

Properties, Ltd., Sherri J. Smith, Patrick Budnick, Steven Deutsch, Katherine Swisher,

and Reba Management, Inc. are DENIED at this time pending Plaintiffs’ amendment of

the Second Amended Complaint to make a more definite and certain statement
concerning these parties within 30 days of receipt of this Order.

E. Plaintiffs’ six Motions to Certify a Class are DENIED.

F. Defendants shall file and serve their answers, motions, or other responses to

Plaintiffs’ Amended Complaint 30 days after receipt of Plaintiffs’ Third Amended

Complaint.

AND IT IS SO ORDERED.

iding Judge
August 31, 2016
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