The Gates at Williams-Brice Condominium Association, et al.
vs. DDC Construction, Inc., et al. JAN 3 o] 2047
Appellate Case No: 2015-000180

MEMORANDUM OF SETTLEMENT (Rule 261 8

By and Between, DDC Construction, Inc. and Columbia Condos, LP (“Appellants”) and
The Gates at Williams-Brice Condominium Association, Katharine Swinson, and all others
similarly situated (collectively “HOA™):

Whereas, Appellants are no longer operating entities;

Whereas, Appellants’ insurance carrier has previously obtained covenants not to execute
in Appellants® favor, in March of 2016 in the case known as Lexington Insurance Company vs.
The Gates at Williams-Brice Condominium Association, et al., Civil Action No: 2015-CP-40-
00747 (“the coverage case”);

Whereas, these covenants not to execute insulate Appellants and their principals and agents
from further liability in this matter;

Whereas, Appellants’ insurance carrier has now resolved the HOA’s claims in the coverage
case, and has no further interest in this Appeal or the underlying action;

Now therefore, the Parties agree as follows:

L. If the Supreme Court grants the Rule 261 request as described herein, thus obviating
further prosecution of the appeal by Appellants, Thirty-Five Thousand Dollars shall be paid to the
HOA by or on behalf of Appellants. If the Supreme Court denies the request, and the Appeal is
further litigated, the portion of this Thirty-Five Thousand Dollars utilized in further prosecution of
this Appeal (including the defense of the Petition for Writ of Certiorari) shall not be paid to the
HOA, but the balance, if any, shall be paid to the HOA; provided, however, under no circumstances
shall the payment to the HOA be less than Five Thousand Dollars.

2. The Supreme Court is hereby requested to vacate the Opinion of the Court of
Appeals in Appellate Case No: 2015-000180 and to dismiss this appeal.

3. HOA submits that the facts and issues set forth in the attached Exhibit A warrant
the extraordinary relief sought herein.

4, DDC Construction, Inc. and Columbia Condos, LP do not object to the above-
requested relief; and concur that this appeal presented complicated and novel issues and that the
Article XXXV extract appended to Exhibit A is a true and accurate extract of the dispute resolution
provision in the Master Deed contained in the Record on Appeal. Appellants take no position on
the remaining grounds for vacating the Opinion propounded above by HOA, but such position
should not be construed or deemed to indicate Appellants agree with the remaining grounds.



Appellants further reserve the right to file an opposition to any Petition for Writ of Certiorari filed
by the HOA regardless of the pendency of this request to vacate.

Upon final resolution of this Appeal, the HOA will provide DDC Construction, Inc. and
Columbia Condos, LP with a complete Mutual Release and Dismissal with Prejudice from the
case known as The Gates at Williams-Brice Condominium Association, et al., vs. DDC
Construction, Inc., et al., Civil Action No: 2012-CP-40-8512 (“Underlying Action”) which
release shall include an agreement to indemnify and hold harmless DDC Construction and
Columbia Condos from any claims by, through or on behalf of the HOA or the homeowners
relating to, among other things, the design, construction, sale, marketing or operation of The
Gates at Williams-Brice condominiums. Release shall end all matters between these Parties,
except for the enforcement of this Agreement.

5. This Agreement shall not affect the HOA’s claims against persons and entities other
than the Parties hereto pending in the case known as The Gates at Williams-Brice Condominium
Association, et al., V8. DDC Construction, Inc. et al., Civil Action No: 2012-CP-40-8512.
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Former Respondents, now Petitioners, the Gates’ Association &

EXHIBITA JAN 20 2017
GATES STATEMENT OF SUPPORTING REASONS o

(collectively “HOA”), submit that there are a number of reasons supporting the vacating of the

Court of Appeals decision in this matter (“the Opinion”) and the dismissal of this Appeal, including

the following:

1.

The Parties to this Appeal have reached a contingent! resolution of the portion of this
case subject to this Appeal; but as the effect of the Opinion goes way beyond the portion
settled, the HOA is compelled to continue to prosecute this Appeal unless the Opinion
is vacated. '

There is a serious risk to Gates that other Defendants in the Trial Court (not Party to
this Appeal) could attempt to avail themselves of the benefits of the Opinion;

The Opinion is one of first impression, involving both complicated issues and novel of
question of law;

The Opinion contradicts fundamental tenants of contract construction, the law
governing fiduciary relationships and other precedent; and

. The Opinion creates bad public policy law. Basically, the Opinion provides residential

developers with a pre-sanctioned “How To” primer on stripping future homeowners of
important legal rights, with impunity.

It is further worth noting that the Gates’ defective construction dispute is in a unique
procedural posture, such that the vacating of the Opinion will not have any precedential
effect.

For the foregoing reasons, as expanded on in further detail below, the Court of Appeals’

Opinion should be vacated and this Appeal dismissed.

(Bad Legal Precedent for Homeowners Generally)

The Court of Appeals decision, essentially, states any residential developer can deprive

homeowners (people of unequal bargaining power shopping for what is clearly a necessity) of

! The settlement is not contingent as to finality; however, the terms of the settlement, as described in the
Memorandum of Settlement, adjust depending on the outcome of this motion or the point at which the Appeal is
finally resolved.




important legal rights, with impunity. Further, developers can load Master Deeds with waivers of
liability for every cause of action, including the warranty of habitability. Finally, property owners’
associations and their members cannot pass amendments to remove disclaimers, one-sided, or

oppressive provisions even if the Master Deed expressly permits the homeowners the right to

amend the Master Deed.

If the Opinion stands, every developer in this State will copy the developer in this case;

and, therefore, the residents of this State will: (1) lose important legal remedies; (2)_see a

corresponding decline in the already subpar quality of residential construction occurring in this

state as developers become less accountable; and (3) have no legitimate recourse in the residential-

building context, a context which this State has recognized warrants additional consumer

protection. not less.

(Novel Questions of Law)

The Opinion addresses and decides adversely to the Association and the Homeowners (and

the residents of this state) a number of novel issues, including the following:

a. Whether a developer breaches its fiduciary duty to the ensuing homeowners’
association (and its members) when it inserts self-serving provisions in a Master Deed;
and whether, as a result of the breach, the self-serving provisions become void or
voidable;

b. Whether a homeowners’ association and/or its members, when controlled by the
developer, has the independent capacity to voluntarily waive legal rights against the

party controlling it;



c. Whether a homeowners’ association’s successful amendment to its Master Deed
applies to a developer when the Master Deed, as drafted by the developer, allowed for
unilateral assoc‘iation amendments; and,

d. Whether this Court would adopt a “reasonableness” standard in evaluating the propriety
of a homeowners’ association’s amendment(s) to its Master Deed. The Court of
Appeals erred in relying upon Armstrong v. Ledges Homeowners Ass 'n, Inc., 360 N.C.
547, 633 S.E.2d 78, (2006)(an inopposite case concerning an internal conflict of
interest between the members of the homeowners’ association), as opposed to relying
upon, e.g., Crest Builders, Inc. v. Willow Falls Improvement Association, 74 1ll. App.
3d 420, 423, 393 N.E.2d 107, 110 (1979)(Which involved a more similar dispute
between the developer and the ensuing homeowners’ association and its members).
Crest Builders recognized and held that the developer no longer had a vested interest
in the original agreement with the homeowners’ association which would invalidate the
later amendment.?

(Contradiction of Fundamentals)

As made apparent by the foregoing discussion and points, the Opinion contradicts
fundamental tenants of contract construction, the law governing fiduciary relationships and other
precedent, including the public policy of this state to protect residential homeowners/consumers.

(Precedential Value to Remaining Defendants)

The Opinion found the Association and the Homeowners waived their rights to a jury trial

and the Homeowners waived their rights to a class action proceeding against Appellants. Although

the other remaining construction participants/defendants are not parties to the Master Deed, the

2 Other errors asserted by the HOA are set forth in the HOA’s Petition for Writ of Certiorari, filed January 9, 2017.
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Master Deed purports to include other construction participants in the dispute resolution
restrictions/provisions. (Record Excerpt of Article XXXV, Dispute Resolution, attached).
Therefore, there is a risk to Plaintiffs that one or more Parties, who are not part of this Appeal,
may attempt to avail themselves of the Opinion. The fact that the remaining Parties were not
signatories to the Master Deed provides a distinguishing characteristic, which might lead to
another appeal.

Additionally, the Opinion essentially invalidates Gates’ successful Amendment of their
Master Deed which, inter alia, removed damage, warranty, and liability waivers, at least as to
Appellants. Again, the remaining Defendants may attempt to avail themselves of this provision.

(Unique Procedural Posture)

The Gates defective construction dispute is in a unique procedural posture. It has been
litigated in many forums/cases (the principal defective construction case in the Circuit Court; the
instant phase in the Court of Appeals; a Circuit Court coverage action regarding the insurance
WRAP policy; a Circuit Court subcontractor coverage action; a Circuit Court action against
inspectors involved in construction; and, finally, an arbitration regarding roofing.) The vast
majority of the original Defendants have settled, but three engineering firms and some
subcontractors/suppliers currently remain in for trial. It is further unique in that the final claims in
this case against the General Contractor and the developer (Appellants) were actually settled in the
parallel insurance coverage action. This has been a long journey for the Homeowners; and they
are anxious to resolve this appeal, complete the trial against the remaining Defendants (discovery
continued in the Circuit Court action(s) during the Appeal and nearly all experts and witnesses

have been deposed), and to begin rebuilding their homes.
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