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January 27, 2017

JAN 31
Via US Mail 20“
Daniel Shearouse S.C.S
Clerk of Court UPREME COURT

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Notice of Intent to Appeal from Michael L. Couch C.A. No.: 2014-CP-37-0433

Dear Mr. Shearouse:

I was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Letitia H. Verdin’s Order of Dismissal to be challenged on appeal. By copy of this letter, I am
also serving my client, counsel for the State of South Carolina, the South Carolina Commission
of Indigent Defense - Appellate Defense Division and the Oconee County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

R. Mills Arjail, Jr.
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NOTICE OF APPEAL

Appellant appeals the Honorable Letitia H. Verdin’s Order of Dismissal dismissing
Appellant's application for post-conviction relief. On December 28, 2016, the Honorable Letitia
H. Verdin signed an order dismissing Appellant's application for post-conviction relief with
prejudice. Appellant, through counsel, received written notice of entry of this order on January

23,2017. A copy of the Honorable Letitia H. Verdin’s Order of Dismissal is attached.

Greenville, SC 29601
Telephone (864) 232-9390
Facsimile (864) 232-9392
Attorney for Michael L. Couch
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CERTIFICATE OF SERVICE

I, Denise Tanner LaBeck, paralegal to R. Mills Ariail, Jr., do hereby certify that on this
January 27,2017, I served upon the below named Respondents copies of the NOTICE OF
APPEAL by depositing copies of the same via U.S. Mail, postage prepaid, Registered Mail in an

envelope addressed as set forth herein below:

Johanna Valenzuela, Esq. Oconee County Clerk’s Office
Assistant Attorney General Oconee County Courthouse
PO Box 11549 PO Box 678

Columbia, SC 29211 Walhalla, SC 29691

Michael L. Couch SCDC# 282654
Allendale Correctional Institution
1057 Revolutionary Trail F4-A-48
Fairfax, South Carolina 29827

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433 Wg@ Tanner | LBy

Denise Tanner LaBeck

January 27, 2017
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STATE OF SOUTH CAROLINA

_ : IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE.

OF THE TENTH JUDICIAL CIRCUIT
Michael L. Couch, SCDC # 282654, Case No.: 2014-CP-37-0433

Applicant,
V. ORDER OF DISMISSAL

State of South Carolina,

o
3
o

Respondent. -

®
<

(PCR) filed July 29, 2014, and amended on via letter dated October 29,2015, RGSponcient.filcd-

a Return on or about October 29, 2014. An evidentiary hearing into the-mattér was convened on

October 24; 2016, at the Oconee- County Courthouse. Applicant was :-pr‘esent{an‘d'represented-by

R. Mill§ Ariail, Jr., Esquire. Respondent was: represented by Senior Assistant' Deputy. Attorney

General Johanna C; Valenzuéla:

hearing on October 24, 2016. This Court also had before it all relevant pleadings'and documents,
the Clerk of Court records:for Oconge County, the South Carolina Depattment of Corrections’
‘records;, ‘ﬁié*transcfipt of Applicant®s-trial, aiid Applicant’s appellate records:

PROCEDURAL HISTORY

Applicant is presently confined.in the-':{_SputhCarﬂlinaﬁlbépar,tme‘nt of Cotrections piirsuant
t6 orders of commitment of the Oconee. County Clerk of Court. In May 2011, the Oconee

'Comity' Grand Jury indicted Applicant for Atiempted Murder (2011-GS-37-0391), Criminal

' Domestic Violence of @ High and Aggravated Nature (CDVHAN) (2011-GS-37-0403), and.

Possession of @ Weapon ‘during a Violent Crime (gOI-I,fGS-;‘S?—OAO?k). R. Delane Roseémond,

soni This mauercomesbeforeme(:eurtbywayofanappncauonforpoqéconvxctmnreﬁ{f ’




Esquire, represented Applicant. On October 19, 2011, Applicant proceeded to trial before the
Honorable Alexander S, Macaulay and a jury. The jury found Applicant guilty of Assault and
Battery of a High and Aggravated Nature'(ABHAN) as a lesser included offense 1o Attempted
Murder, CDVHAN, and Possession of a Weapon during the. Commission of a Violent Crime.
Judge Mcaulay sentenced Applicant as follows:

- Twenty: (20) years for ABHAN with five (5) years of
probation upon the'service of fifteen (15) years,

 five (5) years of

- Five (5) years for Poss. of a Weapon during the Comm
ofa Vmient Crime.

Division of Appeuat.e Defense, perfected the gppe’al.- The . South Carolina Court qf"APPeals,_

affirmed Applicant’s conviction on-July 10, 2013, State v. Couch, Op: No. 2013-UP-313 (S.C.
Ct. App. filed October 31, 2012). The remittitur was returned to'the circuit court on August 16,
2013.

SUMMARY OF TESTIMONY

Applicat and his trial counsel, E. Delane Rosemond, Esquire, ‘testified at trial.

According" to. Applicant, his counsel was ineffective for failing to-argue for a ‘direcxed \ierc"iic’t '

not preserving the ;argument_ ‘of spousal :i'mmunity; for failing ‘to ‘object to expert witness
testimony that a knife could have caused. victim’s injuries; for failing to argue self-defense;-and

for stating that Applicant “may,b,_e.gi.lil',t;y'o‘f’som‘Ething?*jduring_ ‘hisclosing argument.




Directed Verdict
Applicant tegtified his counsel was deficient for failing to.argue for directed verdict. when.
neither victim testified to Applicant being in-possession of a knife. Applicant acknowledged t__h‘e’;
female victim gave a written statement after- the.incident indicatinig Applicant had a knife in his
hand, but Applicant noted the female victim admitted at trial that when she wirote: the statement,.
‘she was (takin'g_» Lortab. Appl‘icam claimed. the female ‘victim did not observe Applicant "cfut' the

male victim. Applicant claims the doctor’s. testimony about the cut being done by a knife was

purely specalative.

Trial counsel testified he did mave for a directed.verdict on the weapon:charge because-it
was thie best shot to undermine the othﬁé; charges. Trial counsel testified the qhaxge.—gmvy:gpp\l_i;d
tothe female vietin and not the male victim's charges:

911 Call

Apptibaht 5rgneé'1his counsel-was ineffective for failing to. object-_-(b--the-ﬁ'gll call“on the
basis that no one’s »-v,dicc was ever identified on.the .céli and the ‘call was prejudicial (o him.
Applicant claimed he had no knowledge of the 911.call prior to going to trial.

Trial counsel-noted that while his:trial notes-did not specifically state'that he had played
the 911-call for Applicant; he believes. he ‘would have played the call for him. Trial counsel’s
notes, specifically his ,triat"'*outirine; iﬁd‘ib‘ate- he- was aware the 911 call was-of concern, Trial
counsel explained, however;-that he did'not see¢ a way te challenge the:911 call. being shté{ed as
evidence.

Female Victim
Applicant testified hi‘s,attom‘e’ytshonld have e'Xplained‘td’the:féiﬂale“ﬁvi'é;im L_l_iat“sﬁ'ﬁ could

use the Fifth Amendment to prevent her-from having to testify. Applicant also argued that even




though his Trial Counsel did object on the basis of spousal immunity, that he still believed Trial
Counsel was ineffective for failing to preserve the-issue for appellate review.
Trial counsel testified he-did object and the issue was preserved.
Expert Wiiness
Applicant claims his counse]l was ineffective for not- objecting to the ‘expert witness
testifying s to his opinion that victim’s ‘injuries could. have been causéd by a knife. Trial

Counsel -explainied he saw 10 reason to object because he believed the witness, having been

- qualifiedasan expe tify s to hisopinion.
Self-Defense:

Applicant claims he believed trial strategy was to-focus-on self-défense, and he: was
surprised by his trial counsel abandoning that argument in closing argument:

Trial counsel explained fhat,-he»and Applicant *had discussed - Sg,lf-defgnSg as a primary
trail strategy, but as -te-slimony‘- deyel()ped. 'tﬁnghout ‘the -trial it becaméAappare’m that- self-
defense:was not. going to be successful. A-pplibant. was- in one of the victims’ hcmeg-, he was
dtinking, -anid he gave a wrilten statement in which he claimed he:woke up 10 see the female
victim Kissing the: male victim, all fof which was hard to align with..scif'dcfcnse-.; Trial counsel
notéd that priorto closing argument, he and Applicant discussed-what trial counsel _plén‘n‘ed to
argue:in 'ciOSing- argumeit.

Closing Argument

-App'lf'i'cant arguesﬂ his counsel.was disloydl fot‘stating_ in clqsi_n’g_.\afg};méni”t_hat ‘Applicant
was “guilty. ofsomctﬁihg;?’

Trial counsel stated he and Applicant had discussed this strategy prior to. closing

arguments. Trial-counsel also noted lie-was successful in getting the Court to charge Assault and




Battery, Third Degree, and ultimately, ensuring Applicant was only convicted of  thie. lesser
' included charge of Assault and Battery of a High and Aggravated Nature instead of Attempted:
Marder.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity-to review the record in-its entirety and has heard the
testimony at the post-conviction relief hearing. Furthermore; this-Court hias had.the.opportunity

to observe the witnesses presented at the hearing, and closely pass upon.all witnesses’ credibility

ndwmg’hthexrteetlmenyaccordxngly Set forth' below ‘ate the relevant findmgs of facts and
concl’u‘siqns-ofllaw:as réqui?e,d pursuant to S.C: Code Ann. §17-27-80(2003).
Ineffective Assistance'of Counsel
Applicant alleges he received ineffective assistance of counsel. In-a PCR action, “[t]he
- burden of proof is on the applicant to -fproy,e_his:ailc"gationsiby a prépbndcrai}éféﬁof ‘the evidence.”
Frasier v. State, 351 S.C. 385, 389; 570 S.E:2d 172, 174 (2002) (citing Rule 71.1(¢), SCRCP).
’ Whe?é ihé"ffectivé assistance Qf?:éoﬁnsei. is -alleged as a-ground for relief, the Applicant must
' prove that “counsel's conduct: s')o'. undermined the proper. functioning of ‘the :adversarial process
that the trial cafiriot be relied upon as having produced a just result.” tnckland v, Washmg;on,
= 466 'U..'S,:.668',f 104 8.Ct. 2052, ‘:20,64: (1984); Butler v. State, 286 'S.C. 441, 334 S.E.2d 813
The: proper measure p‘fi, performance -is. whether the. attorticy ptq&i_dgd Tépresentation’ |
- within _i_théé\_r;mgeso,f;’compé,tence' required-in criminal cases. Courts: presume that counsel rendered
| _ _-a_déﬁuété '»as_siStjanc:e;-add made all significantdecisions in the exercise of réasonable proféﬁs;i’c’mal_

‘ . Judgmenn Butler, 286 S .C; a1441,334 SE2dat 813 Applicant'must.overcome: this presumpuon

toreceive relief, Cheg_ry v. State, 300'S.C. 115, 386 S.E.2d 624 (1989)




First, Applicant must prove that counsel's performance was deficient. Under this prong,

attorney performance is measured by its “reasonableniess under professional norms.” Cherry, 300

S.C. at 117, 385 S.E:2d ai 625 (citing Stricldand, 466 U.S. at 668, 104 S.Ct. 4t 2064). Second,

counsel’s deficient performance must have: prejudiced Applicant such'that “there is-a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would: have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at.625.

Directed Verdict

“ T pplicant testified his counsel was deficient for failing 10 argue for directed verdict when |

nejther victim testified as to client being possession .of & knife. Applicant 'acknoWl’edg(:‘d the
female victim gave a-written statement after the incident findic_a_ti_ng;Ap;ﬂicanr‘hadﬂ a ,'kqifé-i'nz-'his
hand,.'but':Applicant notéd the female victim admitted at trial that, when she wrote the statement,
she was taking ;-Ib‘rtﬁb. Applicant claimed the female vietim did not observe Applicant cut the
~male. vicﬁm'.-Appl_i_cantiqlai'xﬁ’s ‘the doctor’s téSiimbny about the cut being .d;:)_ng::by:a knife was
purely speculative.

Trial counsel testified he did move for a'directed verdict on the weapon charge because it

was-the'best shot.to undermine the other.charges, Trial counsel testified the charge.only applied

to the female victim and not the male victim’s charges. The-trial transcript shows trial counsel

dxd :move:for a. di;ggtad}:‘@terdictzt;‘dﬁ;,-ﬁ;’a’pﬁc‘:aml’«s'spgssession‘..:oﬂ;_af\.weapo“n-;: charge;-but-when the.

State'pointed out that the femle victiri’s written statement was in evidenceand that'it identified.

Appiicam;{having a knife' the.night of the event; along with the doctor’s testimony asto victim’s
injuties, the Court denied the motion. (Tr. pp. 283-86.)

,Applicant-has failed to prove counsel was deficient or that hé suffered any prejudice:




i buirsel explainied, howeve

911 Call.

Applicant argued his counsel was ineffective for failing to object to-the 911 call onthe
basis that no one’s voice was ever identified on the call and the call was prejudicial to him.
Applicant claimed he had no knowledge of the 911 call prior to gding;t’oatrial.

Trial counsél noted that while his trial notes:did not specifically state that he had played
 the 911 call for Applicant, he believes he -wo#ld, have played the call for him. Trial counsel’s

notes, specifically his trial outline; indicate. he was aware the 911 call was of concern. Trial

evidence.

Apgliqant' ha,s;fai_l_‘cd’:te'?,rove counsel was:deficient or that he suffered any prejudice.

Female Victim

Applicant testified that liis attorney should have explained.to thie .»-fe'ma'gl'é victinthat she
could:use the Fifth Amendmenti‘,t»c'_prevent her from having to’ testify. =Appl'icéiﬁt' also-argued that
even though his Trial Counsel did object on the basis of spousal immunity, that he still believed
Trial Counsel was ineffective for failing;m.p_rcsarvg; the issue for appellate Teview.

Apphcam has not shown how the victim would have used the Fxfth Amendment to avoid

tesnfymg and has not offered. any proof she-would have. -volintarily used the: Flf(h Amendment to

c'qn’s_titntio‘nal »Al"i:_g'_ht"s“\vere-.

As to'the claim of spousal immiunity, the. Court of Appeals ruled-on that matter, holding
“thiat it was the trial-court’s discretion to overrule Trial Counsel’s objection. TheCourt of Appeals

decision does.not cite 1o any law suggesting it is holding Applicant’s. convictions or sentences




‘were being affirmed due to Trial Counsel’s failure to preservean issue for appe a,i_.‘ Applicant has
not presented any evidence that Trial Counsel failed to preserve the issue for appeal.
‘Expert Witness:
Applicant claims his counsel. was ineffective for not objécting to the expert witness:
testifyirig- as to his opinion that victim’s injuries could Have ‘been caused by a knife. Trial
Counsel explained he saw no reason to object because he believed the witness, having been

qualified as an expert, could testify as to his-opinion. The trial transcript shows the witness was

quaitied as

pert (T:
a knife'or by a fist. (Tr. p. 270 (*And you can get cuts from punches but you can also get cuts
from knives.as well. That seemed a falrlysmf)om ut,” which would be “fairly consistent with'a
cut with a knife.”).)
Self-Defense and Closing Argument

Applicant claims he believed trial strategy was to focus Dn self-defense, and he was
surprised by i trial counsel abandoning that argument in closing argument,  Applicant also
argues-his counsel was disloy i ;ﬂfbr }. Sléting;:i_n closing argurrient that .Applicént.»Was “guilty of
something,”

Where: trial counsel articulates a valid reason for emp'loying_ certain: trial strategy, such

V;@»\‘:ggqgucjt_;g;,hg‘ul,dfsg(g;_1;_)q:-ﬂcgmedé-;iﬁgﬁé@iyg@s;is;};;;cz'OﬁiﬁennSeg, ‘Ca ‘rmd;v;;eStata; 3385(31{)3,

525 S.E.2d 514 gzobo;’, “Cotrts must be wary of second guessing counsel’s trial tactics; and
where. counsel articulates. & valid ‘reason. for employing quch -strategy, ,'Sucﬁ__.cquuc;:' is not.
: ;,in_g_fféc_tiire assist'an;:é of counsel.™ Wh'iteheaﬁ.. S»iate*,fiﬂS.S.C., 119,417 s.l;;gdi 529 (1992).

Fiirther, a fair assessment of attorney performance requires that every effort be made o

eliminate the -distorting effects of hindsight, to reconstruct the circtimstances of ‘counsel’s




challenged conduct, and to evaluate the conduct from counsel’s perspective at the time. State v.

Butler, 286.S.C. 441, 334 S:E.2d 813 (1985) (citing Strickland v: Washington,

.104 S.Ct. 2052,

890'L.E.2d. 674 (1984)). Beciuse of the difficulties inherent in making the evaluation, a court
must-indulge a strong presumption that counsel’s conduct falls ‘within the tange of reasonable
professional assistance. Id.

-iﬁém, trial counsel- explained that he and Applicant had discussed self-defense: as a

primary trail strategy, but.as testimony developéd throughout the trial it became apparent that

what trial counsel planned to argue in closing-drgument before closing argument. Further, trial

counsel was suceessful in getting the Court to charge Assault and Battery, Third Degree, and

H_ig_hl.andg‘__\_'ggr;aya:t,e'a‘jblémre i_xis,tcad_.of Attcmpted.Murder.~~Applicaﬁt:‘has:faile%d_'to prove éounsel

- was:deficient or 1_1:12;;'&: _snff;:r'eqf_ggy :?rcjudaice.;
‘Accordingly, this Court finds Applicant has- failed to -prove: the first prong of the
_ Stpiéklahd_t_est‘:‘ that Counsél failed to render reasonably- effective .assistance under p;evailihg
professional norms. Ap;}lijéant. failed to present specific and.compelling evidence that_‘~Coun_s_él

committed-either-errors or omissions'in his-représéntation of Applicant.

is Coust also finds: Applicant bas:failed to provethe:second prong of Sirickland: that he

was prejudiced by Counsel’s performance. This Court concludes Applicant has not met his

burden’of proving counsel failed to.render reasonably effective assistance.
Therefore, having reviewed the pleadings, considered the ‘applicable law, reflected upon the :
: :testimbng, -and ‘evidence at ‘trial, ‘and considered the arguments of counsel; this Court finds

i
. Applicant is:not entitled to relief. ’ : .
' :




Overwhelming Evidence
Furthermore, any alléged erfor was harmless and therefore did ot cauise Applicant any
prejudice because of the overwhelming evidence presented against him at trial,

Where there is overwhelming evidence of guilt, representation will not be: prejudicial.

Ford v. State, 314 S.C. 245, 442 S.E.2d 604 (1994); see also Humbert v. Sta’te,;‘345' S:C. 332, 548
S.E.2d -862 (2001); Geter'v. State, 305 S.C. 365, 409 S.E.2d 344 (1991). In Ford, trial counsel

failed to request ‘an alibi ‘instruction and his representation was found deficient as a regult,

Cguilt n E_Q_:Q | :f'ivas ov;rwhelmmgand the:‘South
Carolina Supreme Court 'hel‘d.»that'vtﬁe Petitioner failéd to prove the second prong of Strickland,
) wtiifch_;réquire,s_ that an Applicant showprejudice by the*deﬁ_cicm Tepresentation.

Applicant can prove no resulting prejudice. Despite backing away from her statemefit at trial,
the: femalé victim gave.a statement: the night of the. attack-that. 1ideﬁtfiﬁédApplibént'as the-one
who attacked ber w,ilt_h‘; a knj_f#. Thg\h)aie;-viciim ~téstiﬁed Appl'icam'attackfcjd' hxm The 911 call
recordeéd the sounds of .an at't,a.ci;i from the address where .eAppl'icant«was: later arrested.
Phctqg;a'phs. and testimony by the treating: physician showed -the. éx_tens'iye: injuries to. both
vicgims;-;Appli‘c’anjt';a_lsq gavea mitts»n-_stai;emem;.;Applitant?s:. DNA.:was; found on the:hilt of the
‘knife, which was cuneczéd from the scene. |

Applican ; 48 not:prejul

was overwhelming evidence:of Applicant’s guilt.
CONCLUSION
Based on all the foregoing, this Court finds and concludes -Applicant has not established

E any.consiitutional violations:or deprivations that would require. this court to grant his application:

d-bysany-alleged-deficiency. by urialicounsel: because:theres

—

EaiilveC s e

|
i
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Therefore, this application for post-conviction relief must be denied and dismissed with
prejudice.

Tﬁi&t»Cbu:_,_t_xiOtiﬁs:s:rAppli'Cant; that he'must file and serve a notice of appeal within thirty
(30) days. from the receipt by counsel of written notice of entry of judgment to secure the:

appiopriate appellate review. See Rule 203, SCACR. Pursuant to. Austin v. State, 305.8.C.453

(1991), an Applicant has ‘@ right to an appellate.counsel’s assistance in seeking review of the.

attention is dirécted to South Carolina Appeilate Court Rule 243 for appropriate: procedures for
appeal. _
IT IS THEREFORE ORDERED:

1. That the application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. Applicant must be remanded to the custody of the Respondent.

I1'1S SO ORDERED.

el IVERDIN
Presiding Judge

1} \,.;S_out‘hsCaroliha,

| ciefic oF £OURT: OCONEE COUNTY.




A

lILLs ARIAIL, JR.

RTH IRVINE STREET, SUITE 11
SREENVILLE, SC 29601

Daniel Shearouse

Clerk of Court

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211




