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STATEMENT OF THE CASE AND ARGUMENT

This is a workers compensation case involving a work-related accident which-
occurred in November 2000 while the Respondent Leroy Bolden was employed by the Appellant
Sun City Hilton Head. The Appellant Liberty Mutual Insurance Company is the workers
compensation insurance carrier for Sun City.

On the date of the accident involved here Mr. Bolden injured his lower back while
performing maintenance work at Sun City’s golf course in Hilton Head. Following this accident Mr.
Bolden received compensation and benefits under the South Carolina Workers” Compensation Law
(“the Act”), including medical treatment and payment of temporary total compensation. An outline

* of pertinent dates and events is set forth below.

1. At the point Mr. Bolden reached maximum medical improvement with respect to
his injury and became entitled to an award of compensation for permanent disability,
the Appellants filed a Form 21 requesting a hearing in this case. A hearing to
consider that Form 21was conducted before Commissioner Lisa D. Chavis on May
8, 2002.

2. On February 27, 2003 Commissioner Chavis issued her Decision and Order
finding, among other things, that Mr. Bolden had reached maximum medical
improvement with respect to the injury to his lower back and he was entitled to
receive compensation for a 17% permanent partial disability to his lower back.
(Exhibit “A” hereto).

3. Mr. Bolden requested Full Commission review of Commissioner Chavis’
Decision and Order. (Exhibit “B”). No where in his Request for Review did Mr.
Bolden assert that any procedural irregularities occurred during the hearing held

before Commissioner Chavis or that he did not otherwise receive a fair hearing. He
argued only that the evidence presented at the hearing did not support her decision.

4. An Appellate Panel of the Commission considered Mr. Bolden’s Request for
Review. It conducted a hearing where Counsel for the Parties were allowed to
present their respective oral arguments in this case. Following that hearing the
Appellate Panel issued its Decision and Order affirming Commissioner Chavis’
rulings. (Exhibit “C”).




5. Mr. Bolden then filed a Petition for Judicial Review in the Circuit Court. (Exhibit
“D”). As part of that Petition Mr. Bolden argued that the Commission had failed to
properly evaluate the evidence presented in this case. In addition he argued that the
Commission had not adequately set forth findings of fact and conclusions of law to
support its decision. He did not assert that any procedural irregularities occurred
during the proceedings before the Commission or that he did not receive a fair and
full hearing.

6. A hearing was then held before the Honorable Perry M. Buckner, III to consider
Mr. Bolden’s Petition for Judicial Review. Following that hearing Judge Buckner
issued his Order dated March 27, 2005 (Exhibit “E”), which specifically stated as
follows:

IT IS HEREBY ORDERED that: (a) The Commission’s November
19, 2003 Order is vacated; (b) this claim is remanded to the
Commission for additional action consistent with this Order, as well
as applicable Commission Regulations; and ( ¢ ) all further rulings in
this matter shall contain not only detailed factual findings, but also
thorough explanations of the rationale underlying its ultimate
determination.

7. No part of Judge Buckner’s Order sets forth that any procedural irregularities
occurred during any hearings held before the Commission, or that Mr. Bolden did not
have a full opportunity to present his case there.

8. This matter was then remanded to the Commission. Citing Judge Buckner’s Order
the Chairman of the Commission then remanded this matter to another Appellate
Panel “to take such action and enter an Order consistent with the Court’s directive”.
(Exhibit “”’F” ).

9. Mr. Bolden then filed a Notice of Motion and Motion for Rehearing Before
Appellate Panel. (Exhibit “G” ). As part of that Motion Mr. Bolden sought only an
opportunity to rehear this matter before an Appellate Panel by way of oral argument.

10. The Appellants filed a Return to this Motion, expressing that while the
Commission’s regulations did not allow for additional oral argument, they had no
objection to the same. (Exhibit “H” ).

11. The entire Commission considered this Motion and denied Mr. Bolden’s request
by way of its Order dated January 3, 2007. (Exhibit “I"”). The Commission further
ordered that this case be remanded to another Appellate Panel to issue an order
consistent with Judge Buckner’s Order.




12. An Appellate Panel considered this matter January 24, 2007. (Exhibit “J” ).
However, the Panel’s decision, which again affirmed Commissioner Chavis’
Decision and Order, was not issued until February 23, 2007 and by way of an EMAIL
to Counsel for the Parties. As set forth in that EMAIL Counsel for the Appellants was
directed to prepare a formal Decision and Order for the Appellate Panel’s
consideration.

13. In the meantime Mr. Bolden filed another Petition for Judicial Review,
challenging the Commission’s Order dated January 3, 2007 (Exhibit “K™). Again,
no where in that Petition for Judicial Review does Mr. Bolden raise any procedural
irregularities in the proceedings before the Commission or any claim that he did not
receive a fair hearing.

14. The Honorable L. Casey Manning held a hearing for this Petition for Judicial
Review in July 2007. On January 20, 2009 he issued his first ruling in this case.
(Exhibit “L”).

15. In his Order Judge Manning again remanded this case to the Commission. This
Order, however, for the first time provided that Mr. Bolden is entitled to a de novo
hearing before a Single Commissioner, where he is allowed to present additional
evidence to support his position here.

16. The Appellants then asked Judge Manning to alter or amend his Order dated July
20, 2009. (Exhibit “M™). As part of their Motion the Appellants asserted that Mr.
Bolden had never requested such relief as part of his initial Request for Commission
Review of Commissioner Chavis’ Decision and Order, his first Petition for Judicial
Review heard by Judge Buckner or his second Petition for Judicial Review.

17. In fact it appears that Judge Manning sua sponte ordered that a de novo hearing
be held in this case.

18. For an unknown reason Judge Manning did not rule on the Appellants’ Motion
to Alter or Amend until December 15,2016, almost eight years after his initial ruling.
(Exhibit “N”).

19. The Appellants then filed a Notice of Appeal of Judge Manning’s Order denying
their Motion to Alter or Amend.

An appeal to the Circuit Court will not lie from an interlocutory order of the Workers
Compensation Commission unless such order affects the merits or deprives the appellant of a

substantial right. Green v. City of Columbia, 427 S.E. 685, 311 S.C. 78 (Ct. App. 1993).




Judge Manning’s directive that a de novo hearing in this case clearly deprives the
Appellants of a substantial right in this case. In particular, his directive now allows Mr. Bolden to
retry his workers compensgtion case 15-years after the Appellgnts had the grounds and the right to
file a Form 21 and ask for a final order in this case. Judge Manning’s decision means that evidence,
which did not exist at the time the Appellants’ Form 21 was heard, may now be considered for
purposes of evaluating Mr. Bolden’s claim.

In addition, Mr. Bolden has failed to allege or show that there is any evidence
demonstratiﬁg that the hearing held before Commissioner Chavis was conducted in an unfair
manner, that he was deprived of an opportunity to present evidence on his behalf or there was
otherwise any other procedural irregularity in the proceedings held before her. This Court has
éuggested that a de novo hearing in a workers’ compensation case, or a “new trial”, is appropriate
only when a party is denied an opportunity to be heard or is otherwise denied a right of due process.

See Adams v. H.R. Allen, Inc., 397 S.C. 652, 726 S.E. 2d 9 (Ct. App. 2012).

The Appellants will suffer great prejudice if this matter is remanded with instructions
that a de novo hearing be held. Since the hearing held before Commissioner Chavis the South
Carolina Second Injury Fund has been disbanded. See S.C. Cocie Ann. § 42-7-320 (1976). Years

“ago the Appellants had placed the Fund on notice of a potential claim for reimbursement in this
matter in the event that the award issued by the Commission reached the threshold for such
reimbursement. The Appellants have lost the opportunity for such reimbursement given the length
of time this matter has been pending without finality.

As such, and while the Appellants disagree that this matter should be remanded to

the Commission for a second time, they urge this Court to limit such a remand to a review of the




existing record by an Appellate Panel of the Commission, granting the Parties an opportunity to
appear and present oral arguments in support of their respective positions in this case.

Respectfully submitted.

T AGHT

Clarke W. McCants, 111
Nance, McCants & Massey
Post Office Box 2881
Aiken, S.C. 29802

(803) 649-6200 Ext. 3
Attorney for the Appellants

Dated: January 30, 2017






SOUTH CAROLINA

WORKERS' COMPENSATION COMMISSION

_ LeroyBoIden,

| WCC File No_:' 0019585

o -.-Isurpose of Hearing:

- :{"'.;_D_,_ecision and Order:.

‘vf.-‘_I?-iIed: :

Claimant, ) Carrier File No: WC555-537705. -
S ’ ' }-  Carrier Code No: 55 R
Vs, ) ‘Employer FEIN:
o ' )
"'_SunCrcyHlltonHead B D ; R
A Employer ED DECISION AND ORDER
and )
L )
L L1berty Mutual Insurance Co. )
e Carrier, . )
Defendants. )
Hearmg ‘ May 8 2002 in Beaufort South Calohna
':-.VAﬁpearances: 3 Andrew N Safran Esquire, Lour1e & Safran, Attomeys at Law ,
Columbla South Calohna for Clalmant o
Clarke W McCants I, of Nance & McCants Attorneys at Law
Alken South Carolina; for Defendants
.To determme those issues set forth on the. Form 21 and ‘any other

" matters whrch may have timely come before the undersrgned- :
' »Comm1ssmner '

By Llsa D Chav1s Comm1ss1oner

-'-'}?@.\DI\}\GM a/)sMé




STIPULATIONS '

L. That the purpose of the Heanng was to determine all issues pursuant to the -

| .Heaﬁng Notice and Form 21, a_rrd_any:'other matters which may have tlmely come before the

fundersrgned Cornmrssmner

2. . | That the Notrce of the Heanng was tlmely and properly served apon all partles;- |
o 3. | 'Phat the',iétaimaht‘s.eompensatiOn rate is'$451.90 ba’s'ed_ apon an average
,;‘-_.:,weekly wage of $677.82. S o | - ' :
| 4. That verrue. in Beaufort Cohnty 1s proper
| 5. That the C1a1mant sustamed an mjmy to hlS 1ower back onNovember 7 2600: :

E as a result of an accident ansrno out of and in the course of his employment Wlth the Employer |
6. That the South Carolma Workers Compensatron Commrss1on hasJunSdlcuon. '
- over this matter.

,-APA'SUBMIS__SIONS |
Claimant

- 1 , - APA. No. 1. . DHEC Patrent Care Form, 11/7/00, Page 1
2 ~ APANo. 2. Report from Hllton Head Hosprtal 11/7/00 Page 2;
3 APA No.- 3. Reports of Eugme A. Ehne Ir., D 0, Pages 3-18;
o 4 ~ APANo. . Report ofDonald R Johson, II, M.D., Pages 19 - 20;
L ’1 5 APA No. 5:- Reports ofJohn W Damel M.D., 4/11/01 Pages 21 23 ”
- 6 APA No. 6: Letter of Klm Banmster 51 1/01 Page 24 |

7 - APANo.7: Report ofDr erhamW Stewart CRC CVE 9/1/01, Pages 25 -31




S artsrng out of and in the course of h13 employment wrth the Employer. Followmo this accrdent the

Defendants

S o1 APANo. 1. Crosland Island Medrcal Center 713100 - 4/5/01; Pages 1 -29;

APANo.2. Advanced Rehab111tat10n Company, 7! 18/00 5/04/01, Pages 30 - 144

PSS

3. APAN03. _ChathamRadlologlst P.A., 11/14/00, Pages 145 - 146;

4 APANo. 4. EugmeA Ehne Jr D 0. Orthopaedrc&Splne Instltute of the Low—County, :
S , ' '12/12/00 8/27/01 Pages 147 - 172, : '

o 5 APANo. 5. DonaldR Johnson MD Carohna Sprne Instltute 2/1/01, Pages 173 - 182
) 6 - APA No. 6. Beaufort Memonal Hospttal 41 1/01 Pages 183 - 185;

7 APA No. 7. A. Joseph Borelh Jt MD HealthSouth Diagnostic Center
_ 4/24/01 Pages 186 188

8 APA No. 8. Vrdeotapes of Clalmant

STATEMENT OF THE CASE

- OnNovember 7 2000 the Claunant 1nJured his lower back as a result ofan accrdent.-' ’

- l"_Defendants paid for certaln medrcal treatment provided to the Claimant, and have also pard ‘
; 'r.'.'_'.ltemporary total compensatron to him. - . __' ’ |
This matter 1s now before the unders1gned Comm1ssmner to determme whether or
- : jnot the Defendants may stop payment of temporary total compensatlon to. the Clannant and if 50,
s _';:to deterrmne whether or not the Claunant is ent1t1ed to addrtronal cornpensatlon and benehts as part
of this matter. |
| The Defendants assert that the Clarmant reached maximum medical 1mprovement

' ;from h1s injury on May 8, 2001 T_he Defendants agree that the Clarmant sustamed some degree of




"—.V‘_f‘ ' permanent partral disability to hlS lower back as a result of the injury in question, and ask that the o
- Comrmss1on review th1smatter for purposes of issuing an award for such disability.
| The Defendants further seek a credrt for payment of temporary total compensatron S
v "_-'.to the Clalmant after the date of maxrrnum medrcal 1mprovement and as agamst any addltronalalﬁ‘"' -
{»‘corrlpensatlon due to be paid to the Clalmant as part of thrs case:

| ) The Claimant contends. that he hasnot reached maximum medical 1mprovement from |
o __'_'.'hrs injury, and that he is entitled to addrtronal medical treatment as part of this case. In the event that -~

- : the _Commrss1on determmes that he has re.ached maximum medrcal 1rnprovement the Clarmant seeks

- »;co"mpensation for a permanent and total _vdi'sabiht_y.

BIOGRAPHICAL INFORMATION
Date ofBrrth July, l7 1954
o Mantal Status / Children: Married, one minor child i
o Educatron High School D1ploma Techmcal School for auto/diesel/heavy equip. mechamcs L

Work I—hstory Equlpment operator/construcnon/mechamc s helper
EVIDENCE IN THE CASE
The Clarmant testlﬁed that he 1nJured his lower back on November 7, 2000 whrle
'-_' -performrng maintenance for the Employer at its. oolf course in Hllton Head, South Carohna The |
Claimant stated that he was attemptlng to __locate an undercrround pipe with a metal rod and pulled .
' his lower back.
The Claimant was treated for hrs 1n]ury by Eugene Eline, Jr.,D.0., in R1dge1and In~

- h1s report dated December 12 7000 Dr. Ehne stated that the Clarmant had sustained a lumbar sprain

o ’.’_;_and straln as a result of the accrdent in questron

~
J




Dr. Ehne undertool( basrcally a consewatrve course of treatment for the craimémff -
:_.'“whrch 1ncluded a serres of lurnbar eprdural sterord inj ectrons In. h1s report dated May 8, 2001 Dr o
'::-Ehne stated that the Claimant had reached maxrrnum medrcal nnprovement with regard tohisi mJury .
L _:-He further stated that the Clarmant had sustamed a lO% permanent physical 1mpa1rment to hrsspme
B _.",::_-as a result of his mjury Dr. Elrne also recommended that the Clarmant contmue to take certam o
. '- ;_4 med1cal and return for follow—up care in order to mamtarn his status atl maxnnurn medrcal '_ .

L irnprovement

' ln an addrtronal report dated August 8, 2001 and provided in response to questrons o
; -_-._-posed by Clarmant S counsel Dr Ehne stated that the Clarrnant should perforrn only sedentary work )
’[he Clarmant was referred by ‘his attorney to Donald R. Johnson ll M D an-?'l '

orthopedrc surgeon in Charleston w1th the Carolma Sprne Instrtute for an evaluatron as part of thrs |

_ case In his report dated February l 2001 Dr. Tohnson stated that the Claimant suff red from :

R degeneratrve disc drsease at the L5 S1 level of hrs spine with a probable annular tear. Dr J ohnson ,

o '-'V_:'also stated that the Clannant was not .a. surgrcal candidate and that he had reached the pomt of :

" maxrrnum medrcal 1mprovernent He further oprned that the Claimant had sustarned a 10% V-

| __:i_:-':‘permanent physrcal nnpamnent to his spme asa result of the accrdent in questron and should have ‘
" alifting 1estrrct10n of25 pounds -‘ - |

. The ClaJmant was also referred by his attorney to Dr. Bill Stewart for a vocationa_l .

. evaluatron as part of this matter In hrs report dated September 1,2001, Dr. Stewart stated that the |

‘Clarmant was illiterate and not quahﬁed for manual and physrcal work. Dr. Stewart also stated that _

B 'i_':-the Clalmant was 2 poor candldate f01 vocatronal retralnrng
The Clarmant also testrﬁed that he continuesto experrence parn in hrs lower bacl( and o

4




whlch radrates into his right leg He further stated that he is mcapable of working. -

Upon cross exammatron the Clarmant stated thathe recelved his high school d1ploma

o and rece1ved certrflcates in auto mechanlcs and dlesel mechamcs from Beaufort Techmcal Collece c

E _and a techmcal college in New York respectwely He further adm1tted to weanng reading glasses

N -malntammg a savings account and readmg the Beaufort County newspaper to look for employment '

'He also stated that he had in fact looked for work since he last worked for the Employer on May 1 1 e

01

The Defendants offered a series of v1deotape recordings of the Clalmant Specrﬁc{
: --'.,vrdeotape footage of the- Clarmant taken on- October 9, 2001 shows the Clarmant Joggmg to hrs'_ 3

N vehlcle from a General Dollar Store and v1deotape of the Claimant also shows him workmg.on:l_ns";"

_f:car»on January 19; 2002,

FINDINGS OF FACT -

1L That the Clalmant was an employee of the Employer oh November 7, 2000 '

L : on that date he sustained an 1nJury to hlS lowe1 back a 1esult of an accrdent arlSan out of and inthe

E _,_c_'ourse of lns employment further that thls injury has caused the Clalmant to expenence parn inhis -

. :’..':-r;l_g_ht,leg. '

- f}_fweekly wage of $677 82.

3. That based upon the medlcal records and reports contained in the 'rec_‘ord for

o thrs matter, -and other ev1dence presented at the heanng for this case, the Claimant _reached_'

maxrmum medlcal nnprovement from the mJury to his. lower back on February 1, 2002

2. That the_-Claimant's c_ornpensation rate is $451.90 based upon 'an}_average"




4, That the greater we1ght of the evrdence contamed in the record for this matter

. does not support a finding that the Clalmant is permanently and totally drsabled further in reachmg o

-‘ilifthls fm drng 1 have cons1dered the testnnony of the. Clarmant the Claimant’s medlcal records the , ,"-

‘_"-:’:,:_report of Dr. Stewart and the v1deo ev1dence

5. That the Cla1mant is capable of performlng gainful employment

6. That based upon the ev1dence presented as part of this matter the- Clalrnant h'as L

: 'sustamed a 17% perrnanent pamal drsablhty to h1s lower back as.a result of the accident mvolved_ o

o '_1'n- thiis case.

7. - That the Clalmant is entltled to- that addmonal medrcal treatmenti-"-

"_’f_'eeornmended'by Dr. Eline which'_would tend_‘to lessen any d1sab111ty sustained by the Clarmant

CONCLUSIONS OF LAW -

1. That pursuant to. S C Code Ann § 42- 9 lO (1976) and other apphcable law .

- and regulat1on the Defendants are allowed to stop payment of temporary total compensatlon to the

e Clarmant effective February 1 7002 further that the Defendants are entitled o recerve a cred1t for .

| :temporary compensatlon pa1d to the Clarmant after Apl'll 5, 2002 the date a Form 21 was flled in

o ‘thlS matter and as agamst addltronal compensatron due to be paid to the Cla1mant.

2. That pursuant to S C. Code Ann § 42-9-30 (1976) and other apphcable law' o |

o B and regulation, the Clannant has sustamed a 17% permanent pa1t1al disability to hlS back asa result |

L :f ._of the accident in this matter and shall be awarded benefits therefor

3. That pursuant to. S C Code Ann. §42-15- 60 (1976) and other apphcable law _

o '-1 and regulation,’ the Defendants shall be responsrble for payment for that causally related and .

: ;




g "f"'Dated Ff/b e 72‘1 M()} , e
-~ Columbia, i})uth Carohna R " R s e 5&&1\1\5
) _ ‘ T 1un“nﬂi(\_\om_&_\_\_

s copy herecl, .

- __ vauthorrzed medical treatment recerved by the Clannant for the inj ury to his lower back and untrl the N g

B Vdate of maximum med1cal 1rnprovement prov1ded however, that the Defendants shall be respons1ble o

x the Clalmant s period of drsablhty

ORDER

ITIS THEREFORE ORDERED that the Defendants shall be allowed to stop payment_vs- :
_.of temporary total compensatron to the Clatmant effective February 1, 2002, and shall rece1ve a[_ :
:_ ':_ oredrt for all temporary compensat1on pard to the Clannant after Aprﬂ 5,2002 as agamst add1t1ona1?_,-:',"‘.

"'--';compensatron due; and

IT ISFURTHER ORDERED thatthe Claimait shall receive compensatlon for a 17%

| '-’:ibermanent pa1t1a1 disability to h1s 1ower back and ; -
. ITIS FURTHER ORDERED the Defendants shall be respon51b1e for payment for _‘ o
' that causally related and authonzed 1nedrca1 treatment received by the Claimant for the1 mJury to ‘his. K
:i:.: lower back, and unt11 the date of mar(rmum medlcal unprovement provrded however that the'.} ‘_ | |
Defendants shall be responsrble for that future medrcal treatment recommended by Eu,,ene A Ehne

o f‘Jr D.O, Wthh tends to lessen the Clarmant s perrod of dlsablhty

7

| J\\JVL D QQ/\CW“?

Lisa D. _Chavis
Commissioner

SO ORDERED

it sddresead (o

: znoié

Eg!wﬁﬁa&&jkﬂaéaw. 2 g*—%}:é_.a__@
i’Cm"iulLal' uw.a Assiaant 1o e Cumimissionss

.'_'for that future medlcal treatment recomrnended by Eugene A. Ehne Jr.,D.O, Wthh tends to 1essen . o
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,80uth Carolina Workers* Con.,;ensatron Commrssron " wCCFile# 0019585 . - -

P.0:Box I715 1612 Marion Street - T * Cartier File #
Columbza South Carolma29202-] 715. A . ... CarrierCode#
(803) 737-5700 o : o -EmployerFElN
Leroy Bolden 260-92-1480 I Sun City Hilton Head Comm. Assoc. - -
Claimant's Name . 88N t-- . .>> . EmployersName i
Rt.5,513-B, Rldgela.nd SC 29936 C . . . . 1158gt William Jasper Blvd., Bluffton, SC 29910 e
Address- .- .7 . City State Zip - S Address. - - ) . City .. State” __Zi'p,‘, )
( ')f. ' () ot . Liberty Mutual . e
Home Phorie . : - Work Phone I . . Insurance Carrier -
AndrewN Safran, Esqwre - SO T 8031056-6689

. - Preparer's Name L S : o Phone # o

Request for Commlssmn Revrew by IZI clalmant l] employer (check one) ' Date of injury: «'11/7/00 '

The undersngned makes application for review- of the t' ndlngs of the: Commnssnoner in the above captloned case. The request for
review'is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each questron
presented must contain a concise statement: of one proposrtlon of law or fact Refer to ewdence by title and exhlblt number Use

addltlonal pages, if necessary).
.‘See attached '

(Check one) Oral. argument Ris Ois not requested Appellant's request for ora| argument is walved |f not |nd|cated
on th|s form : r , e ,

i certlfy that I have served this document pursuant to R 67-211 by dellverlng a copy to . Clarke W McCants, 1ll, -
: - -Name

Esqurre Nance & McCants Post Office Box 2881 Alken South Carollna 29802—2881

. . Address . . ) ‘
on the‘ 13th ' day of March . 2003 __-by E first class mail; [] personal service; E] certlf‘ ed mail.
~ | : § W? i‘. Attorney for Employee/CIalmant - " 3/12/03 b. -
: Preparer’s Slgnature : Tltle -~ - Date: 7

Check th|s box if you are not represented by an attorney g

If the clalmant appeals and is representing hlmself or herself the Judicial Department Wlll prepare the additional: copies of this form'and serve

this form.on the opposing party. R.67-701 B. Otherwise, file' the original and 4 copies of this form with the Judicial Department .The appeal must - '-

" be postmarked no later than 14 days from the date of service of the Hearing Commissioner’s decision. R.67-701.and R.67-205. Attach the filing
fee to thls form Attach a Form 32 if you are unable to pay the fi hng fee. Refer to R 67-701 through R. 67—711 for addltlonal lnformatron .

wcCFoRMf#so REV.DATE3S7. . - . 30  REQUEST FOR'CQI\'{H\HSS‘I'C:)NRE{’IEW




: ’ ;'v:l) : D1d the hearing comm1ss1oner err in fa1l1ng to find Mr. Leroy Bolden had
+ " experienced a 50% (+) permanent disability to his back when the only reasonable
x mference which may be gleaned from the ev1dence contamed in the hearing record
'clearly venﬁes this fact?

2) Did the hearing commissioner err in failing to find Mr. Leroy Bolden was -
RS illiterate when the only reasonable inference whlch may be gleaned from the evidence of
L ‘record certainly venﬁes th1s fact‘7 o

._ 3) Did the heanng commissioner: err in fa111ng to conclude Mr. Leroy Bolden o
- possessed an L.Q. of 73 when the only reasonable inference which may be gleaned from o
P the evidence contamed il the heanng record unquestronably verifies this fact? .

4) - Did the hearing. commlss1oner err in failing to find that Mr. Leroy Bolden's L Q

| o "plac[ed] . him slightly above the mentally deficient (retarded) range" when the only
“. reasonable inference which may be ‘gleaned from the evidence contained in the heanng

" record absolutely venﬁes this fact?" -

S -'_' 5) Did the hearing commissioner err in farlmg to find Mr. Leroy Bolden' s authonzed R .

. " treating physician (Dr. Eugene A. Ellne Jr.) confirmed he was only physically capable of o 3

" sustaining sedentary work activities as a result of his compensable injury and its

: consequences when the only reasonable inference which may be gleaned from the .
- evidence contained in the heanng record clearly venﬁes this fact? o

V' 6) Did the hearing comm1ssroner err in failing to find the work restrictions ass1gned :

" by his-authorized treating physician were compatible with neither his level of ,
. intelligence, educational abilities nor work history when the only reasonable inference. -
'+ which may be gleaned from the ev1dence contained in the heanng record undoubtedly
-+ verifies this fact? =

7y~ Did the hearing commissioner err in failing to find that the activities depicted i in'
.« the survelllance videotapes generated by Defendants in May, 2001, October, 2001 and-
"% January, 2002 were consistent with the restrictions identified by his authorized treating
- physician when the only reasonable inference which may be gleaned from the ev1dence

contained in the hearmg record unquest1onably venﬁes this fact?

o ) Did the hearing commissioner err in finding Mr. Leroy Bolden was "capable-of
" performing gainful employment" when this findings is inconsistent with the evidence of
.+ record, particularly the op1mons expressed by Dr. William W. Stewart relative to Mr. .~

-7 . Bolden's vocational prognosis and educat1ona1/1ntellectual levels, as Well as the phys1cal/ :
R functlonal restncuons 1mposed by Dr Eline? : -

: 9) Did the heanng comm1ssroner err in statmg M. Leroy Bolden "malntam[ed] 2
S savmgs account" without further explaining he received assistance from family members o
. inthe handling of this account when fa11ure to do so renders this statement m1slead1ng '




< 10) Did the hearing commrssmner err in stating Mr. Leroy Bolden "read. . . the

- Beaufort County Newspaper" without acknowledgmg the significant limitations Mr. -
_-.‘Bolden encountered in attempting to- read when failure to do so rendered this statement -

- misleading and inconsistent with the only reasonable inference with may be gleaned from

- “the evidence contained in the heanng record? :

.~ 14)  Did the hearing commissioner err in failing to make specific findings as to the o
~. " basis for her disability determination when this omission violates the provisions of S.C. o |
-+ Code Ann. Sections 1 -23-350 (1976) and 42-17-40 (1976), which have been construed: by _
~ . .7 our appellate courts to: (a) requlre spec1ﬁc express factual findings; and (b) proh1b1t
S conclusory findings? . .‘

. .-and inconsistent with the only reasonable inference arising from the evidence contained =
"+ "in the hearing record? . :

= 11)  Did the hearing’ comrmssmner et in stating Mr. Leroy Bolden wore "reading . -
R glasses" without further elaboratmg on the specific purpose of/fashion in which he used
‘these glasses when failure to: do so. renders this statement misleading and inconsistent - _
AR with the only reasonable 1nference whlch may be gleaned from the ev1dence contamed 1n '
- ithe heanng record? . '

12) Did the hearing commissioner err in implying a v1deotape which purportedly L ‘ o
i depicted Mr. Bolden "workmg on his-car on January 19, 2002" and "jogging to his "~ j B o
L vehicle" on October 9, 2001 indicated he was capable of sustaining gainful employment o
R " when the contents of this tape, in l1ght of Mt. Bolden's uncontradicted testimony, mdlcate .
"+ " this activity:.(a) was not inconsistent with his medical restrictions; (b) was. performed - -
- i, . rather infrequently; and (c) was hardly cons1stent with the sustamment of gamful
' employment? .

ST13) D1d the hearing commlss1oner err in ﬁndmg Mr. Leroy Bolden had sustamed only _
- a17% permanent partial disability to his back as a result of his compensable injury when
.. this determination is wholly inconsistent with the only reasonable inference which may

.. be gleaned from the evidence contained in the hearing record and grossly understates hrs
. degree of residual dlsablhty‘?

. 15) Did the heanng commlssroner err in failing to identify any portion of the ev1dence
- (including the contents of the surveillance v1deotapes) which either established his ability
-- . to be gainfully employed or contrad1cted the opinions of Drs. Eline and Stewart when = .
.- failure to do so: (a) is violative of Sectlons 1-23-350 and 42-17-40; and (b) leaves the S
- ratidnale for her dlsab1l1ty assessment to speculation? Sl

..16)  Did the hearing commissioner err in concluding Mr Leroy Bolden was only
** - entitled to compensation equlvalent to a 17% permanent partial disability/loss of use of
-, his back per S.C. Code Ann. ‘Section 42-9-30 (19)(1976, as amended) when this o
. conclusion is mcons1stent with the only reasonable inference which may be gleaned from o
" the evidence contamed in the heanng record? S




e 1 7)°  Did the hearing commissioner err in implying that Mr. Leroy Bolden. only
~acknowledged receipt of a high school diploma or instruction in auto/diesel mechanic . -~

- :work "[u]pon cross-examin_aition"-wh"én‘thé only reasonable inference which maybe . -

7 gleaned from the evidence contained in Zthé‘ hearing record verifies that he confirmed. -
*. . -these facts on direct examination? : -

_ 1 8)  Did the hearing Cdmirlisfsionef' err in failing to find Mr. Leroy Bolden's high -

. school curriculum included a number of trade courses when the only reasonable inference .~

o ‘which may be gleaned from the evidence contained in the hearing record cléarly verifies . . N
this fact? L o e o

o 19) Did the hearing commissioner err in failing to find the training Mr. Leroy Boldéﬂ .
-+ received at tech school was primarily hands on, with limited reading requirements, when. - "

_ . the only reasonable inference which may be gleaned from the evidence 'qontained inthe. . - -
. hearing record establishes this fact? o SR IR

"7 120)  Did the hearing commissioner ert in failing to find that Mr. Bolden's work history . -
"+ “was wholly inconsistent with the physical/functional restrictions assigned byhis -
. authorized treating physician (Dr: Eline) when the only reasonable inference which may C
“." be gleaned from the evidence contained in the hearing record certainly confirm this fact? -

~21) . Did the hearing commissioner-err in stating that Dr. Donald R. Johnson, I
©* indicated Mr. Bolden had achieved maximum medical improvement in 2001 when the -
- only reasonable inference which may be gleaned from the evidence contained in the
"« hearing record clearly establishes that Dr. J ohnson's opinion was conditioned upon - -
.+ whether Mr. Bolden declined to undergo an epidural steroid injection (which he, in fact,
" i proceeded to do)? E S

o 22)  Did the hearing comnﬁSsio'rier- err in failing to find Mr. Bolden remains

'_. 7. moderately symptomaticAas atesult.of his compensable injury and its consequences_.Wheﬁ_,
.~ the'only reasonable inferenée;WI:iiCh may be gleaned from the evidence contained in the .
- ';;_:f:  hearing record certainly csﬁablisheSj' this fact? - e

©°.23)  Did the hearing commissioner err in failing to find Mr. Leroy Bolden continues.to - '
. encounter difficulty bending, lifting and performing certain activities of daily living when
.. - the only reasonable inference which may be gleaned from the evidence contained in the - -
. hearing record certainly verifies this fact? - o S

e © 24)  Did the hearing commissiorier err in failiﬂg to find the events depicted on the B

. surveillance videotapes obtained by Défendants were consistent with his medical .
e * restrictions when the only 'réaéonab_le inference which may be gleaned from the evidence
e cont_aine_d in the hearing record obviously verifies this fact? - .

7.+ 25)  Did the hearing co’mihissior;er err in failing to find Mr. Leroy Bolden engaged in
.- © the event depicted on the surveillanice videotapes for very limited durations of time when -




- “the only reasonable inferéncé_‘ Wthh .may-be gleaned from the evidence contained in the |
" hearing record undoubtedly establishes this fact? o g




_sTATE :OF SOUTH CAROLINA BEFORE THE

Camer

)
) SOUTH CAROLINA S
COUNTY OF BEAUFORT Y. WORKERS COMPENSATION COMMISSION
L S
'rLeroy Bolden o
Employee )
vs ' ) - CERTIFICATE OF SERVICE .0
DT ) WCC FILE NUMBER : 0019585
Sun C1ty Hilton Head Comm. Assoc ) o e C o
)
Employer )
i ) |
L1berty Mutual, ) ‘

. Roxanne M. Joyce being ﬁrst duly swom, says that she is a legal assistant for the firm of Andrew
_ N Safran LLC, Attorney at Law, with offices at Columbia, South Carolina, that on the 13th day of .

“March, 2003 she mailed the documents listed below to the persons hsted below, by depos1tmg 1n the
_‘ Umted States mail with sufficient postage afﬁxed thereto.

_ Documents. S Form 30 with attachment '

" To: . HAND DELIVERED
The Honorable Herman B. nghtsey, Jr
ij ud101a1 Director

South Carolina Workers’ Compensat1on Commlssmn
Post-Office Box 1715
Columbla, South Carohna 29202 1715

Clarke Ww. McCants I, Esquire | |

Nance &McCants '
Post Office Box 2881 .
Alken South Carohna 29802 2881
~ This 13th day of March, 2003. - - f - (/QUL&/IUM /(JMVII CA
A S SRR Roxanne M. Joyce: _
' Post Office Box 12089 "

Columbia, South Carolina .29211 o
 (803) 256-6689







@Ippellate iBaneI
: - ooof the
South QEatnIma Eorkets @nmpensmun Q]:nmnusswn

| QBrher
| 'WCC #0019585 |
Leroy Bolden Employee CIazmant

Sun C1ty Hrlton Head Employer and Lrberty Mutual Ins Co,, Carner Defendants S

A -;-._F.u" Afﬂrmatmn :

: Appellate Panel Review held in Cohnnbra, South Carolma, on October 28,2003, per notices- tnnely and properly served , _

Clarmant/appellant represented by Andrew Nathan Safran msa663 lanl com - S
Defendants/respondent represented by Clarl(e W. McCants I mccants3 rd(a)aol com o

o Dpventien 19 2002

' Statément of «Case

' The parties were heard by Comm1ss10ner Lrsa Denese Chavrs on May 8,2002, in, Beaufort On February '
27, 2003 the commissioner issued an order ' - : .

N ‘Defendants shall be. allowed to stop payment of temporary total compensatlon effectrve o
- 'February 1, 2002, and shall recelve a credlt for all payments made after Apnl 5, 2002 “as agamst ’

- addltronal compensation due.”. .

SR Defendants shall pay the cna.mant for a 17% permanent partial disability to the. back.
S ~ Defendants shall be: responsible for ‘causally related, authorized medical treatment throught
N MMI and for future medical treatment as recommended by’ Dr Ehne and which tends to lessen the -
o clalmant’s period of disability. - L : T

- thhm the statutory period, counsel for the clatmant ﬁled an. applrcatron for review, settmg forth grounds '
___}fﬁfor appeal copies of which were furmshed to all mterested parties prior to oral argument ' : S

BTN

-~ The appellant asserts that the commtssroner erred bV

Fallmg to set forth adequate ﬁndmgs of fact and conclusrons of law; :

: Finding and concluding that the clalmant reached maximum medlcal rmprovement wrth regard to :
.- the lower back injury; '

B Deternnmng that the clalmant sustamed a 17% permanent partral dlsabllrty to his lower back and

i ; i _of é/appeﬂate panel/ssm/OQl 9585/leroy bolden




Fmdmg the clalmant is not permanently and totally dlsabled

: " Pursuant to S.C. Code Ann. 42 17-50 (1985) we, the appellate panel have rev1ewed the award welghed
. 'the ev1dence and considered all issues ralsed on, appeal The panel may make its own Findings of Fact and reach

) 1ts own Conclusxons of Law.

" After careful review in the mstant case, the appellate panel of the South Carolina Workers Compensauon

. , _.Commlssxon has determined that:

L The Findings of Fact and Conclusxons of Law as estabhshed by the hearing commissioner are correct
and, inorder to comply with Fox V. Newberry Cnty Memorial Hosp.,319 S.C. 278 (1995) 461 SE. 2d 392 are

) g adopted verbatim by the panel as though repeated herem

Further to support the heanng eommxssmner 'S decrslon this panel adds:
The v1deotape supports the decrslon of the hearmg commlssmner

C - The order of the smgle commlssxoner is: hereby AFFIRMED. All Fmdmgs of Fact. and Conclusxons of
‘ Law are mcorporated to beoome the ﬁnal Decrsron and Order of the South Carolma Workers Compensatxon

” Commlssmn

ITIS SO ORDERED!
" $.C. WORKERS' CQMPENSATION COMMISSION.—
- Sherfy Sheflly Martschink, Commissioner -
 ForthePanel o
o Full Afﬁrmatlon B
.:"‘:'»-Concur 2

GeorgeN Funderburk Comnnssmner
HarryB Gregory Jr Commlsswner

. All ch anged F mdmgs of Fact and Conclusxons of Law as contamed in the smgle commissioner's order are spec1ﬁca1]y
* referenced and included in toto in the "order” portion of this. deexsron 50 as to comply with the: requirements of Baldwin v.
. James River Corporation, 304 SC 485, 405 SE2d4, as well as the Administrative Procedures Act of the State of- South
" _-..Carolina and Sections 42-17-40 and 1-23 350 of the South Carolma Code of Laws as per D. Shipley, South Carolma

Admtmstratzve Law at 5- 109 (1983). -

CERTIF“ICATE OF SEFMCE
6 l‘hs i to certify that the unders.c'"ed hc.S thls d"ts
" served this order in the abovn eriided: aeion uson &
N parties to this cause by’ d"pO:,'ng a-ceoy hs -rsc',

postage pald in the United Slatc_. 1":.

_ur:,ssod sk L
-1' 2003‘ ’

Admin'sn'atrve Assistant to the Commissionar







s STATE OF SOUTH CAROLINA

"I;ibert}:l'Mutual Insurance Company, 1

2 IN THE COURT OF COMMON PLEAS
, ' CIVIL ACTION NO.:
COUNTY OF BEAUFORT
'Leroy Bolden,
L Claimant/Petitioner,
. _7 s.

-Sun Clty Hilton Head Comm. Assoc PETITION FOR JUDICIAL REVIEW .
Employer, '»

.- Carrier/Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Petrtloner Leroy Bolden would respectfully show unto the Court:

1) On November 7 2000 he sustamed a compensable back mJury whlle performrng

) _dutres ansmg out of and w1th1n the course and scope of his employment with Sun Clty Hllton Head

: Commumty Association.

2) After 1n1t1a11y recelvmg treatment at Hilton Head Hospital and through the company

s ~..physic_i-an, he was referred to Dr.-Euge_ne A_.,-Eh_ne, J I.,an orthopaedrc surgeon, for _fu_rther N

. evaluation/treatment

3) While treatmg Mr Bolden thlough the use of consewatlve medlcal modalmes Dr.

l_-'Ehne noted (2) complaints of low back and rad1at1ng rrght leg pam "w1th some numbness and tlnghng ;
' (b) the presence of "fairly s1gn1ﬁcant lumbar paraspmal muscle tenderness and spasmmg“ (c) an 1nab111ty '

’,to engage in repetitive bending, squattmg, tw1st1ng or hftmg activities; and (d) an antalgrc gait..

4‘) In view of these symptoms as well as the recommendatrons of an

" ) 1ndependent evaluator, Dr. Ehne recommended the performance ofan ep1dura1 inj ectlon Wthh

| " was admrmstered on Apnl 11, 2001 However when thrs procedure failed to provide any.




_’--appre01ab1e relief and he mamfcsted chmcal ev1dence of dlsco gemc pain (positive right stra1 ght .

”_leg rarse response glve way weakness of h1s nght EHL and gastrosoleous as well as his trbrahs“if
T"antenor") Dr. Eline obtained an undated MRI scan, which revealed ‘annular bulgmg [at LS Sl e
..._;wh-_lc_h_was]. .. abutting the S1 nerye_' root sjleeyes bilaterally." |
| % 5) Despite this ﬁndmg,Dr 'hline did not believe he was a surgical candidate. .
-.and recommended continued use of medrcatlon CV 1oxx “Soma and Ultram) for syrnptom controt. .. v
Addrtlonally, this phys1clan (2) detenmned he had sustained a 10% whole body/splnal
"; 1mpa1rrnent "due to his residual lower back and nght leg symptoms (b) recommended
-i contrnued medication and reevaluat1on vevery three months in order to maintain his conditron;_'-.'and~ R
.‘,".(c) ultrmately concluded‘Mr Bolden was'' only capable of susta1n1ng sedentary work act1v1t1.es‘ as: )
a result ofhis compensahle back 1nJury andllts consequences S
| 6) In th1s regard Dr Ehne srm11arly confirmed: (a) 'while Mr Bolden's pam R
'threshold may be lower than that. of other 1nd1v1dua1s hlS lumbar pathology is certarnly
- '_pro_du_cmg some level of pam, wh10h_hm1ts _h1s functronal capa01tyto sedentary wor "; and (b_j':the _
medlcal modalities he had recommended were"reasonable, medically necessary and geared :
toward lessenmg [his] .period:o_t‘ dis'ahiirtytrnaintaining his c‘urrent', "al'beit cornpromised, leyel' '
-"‘.of functron o .. | 2
| | 7)- On June 1, 2001 and August 30 2001, he was evaluated by Dr. William o
‘ --W Stewart of the University of South Carohna School of Medicine's Departrnent of
_ _Neuropsychratry and Behavioral Scrence On these dates Dr. Stewart admlmstered both L. Q and_

' edu_catlonal testing, which estabhshe_d he: (a) :had a full _scale_ I.Q. of 73, which "place[d]. . . him |




shghtly above the mentally deﬁ01t (retarded) range" and (b) possessed educatronal skrlls (readmg - a

and anthmeuc) whlch were reﬂect1ve of funct10na1 illiteracy.
8)  Inthis regard, 'vDr. Stewart explained:

Clearly, from an intelligence standpoint, Mr. Bolden o
would have to be considered an individual who, because of his low borderline
intelligence, would have pr obiems coping and dealing with his injuries, his -
inability to return to the ]Ob he considered a career (not _]llSt a jOb), and what
he mlght be capable of d01ng in the future. S

: - Itis 1mportant to remember that individuals who fall in thls s
very limited range of mtelllgence have great difficulty both understanding ©
and explaining their physrcal problems. This lack of sophistication is often. -
mlsmterpreted and,’in fact may be assumed to be evidence of symptom =
magnlﬁcatlon/exaggeratlon ‘In view of this fact, it is not surprising that Dr.
Eline originally suggested symptom magnification. However, he later .
verified Mr. Bolden's actual pathology was severe enough to limit him to no o
more than sedentary work, Whrch represent severe work restriction.

9) | Aﬁer con31der1ng his. work history ("heavy to very heavy from a
phys1oal/exert10na1 demand standpornt and unskllled to low-seml. skilled from.a sklll level'-: a
:.standpomt") in hght of the restnctlons 1dent1ﬁed by Dr Eline, Dr. Stewart determined his | o
pro.g.r:__rosm for suocessful vocatronal rehablhtatron to some k1nd of lighter, alternatrvework orj ob -
lis,c.lin_i‘te.poor. ..." Dr. Stewart likew_ise conﬂnned: |

_ .. When Mr. Bolden's physical limitations are considered.in light of his
illiteracy and borderline (retardation) intelligence level, it is highly unlikely he

will be able to find and sustain employment. And, based on his age, work hrstory o

and total 1lhteracy/low level of-education, it is-also concluded that he isnota = -
realistic vocational rehablhtatlon candidate. Consequently, I do not believea - _'
reasonably stable market exists for the types of services Mr. Bolden is physrcally,
educatronally and vocat1onally capable of performing.




10)  Inthis connection» the ,'evidence o_f. record unequivocally indicates he: (a) :

'_has always requ1red assistance in managmg hlS money and payrng brlls (Hearing Transcnpt p
- 18) (b) has dlfﬁculty reading, to the extent he took an oral test to obtam his dnver s license and

; requires help from farmly members to understand correspondence and complete JOb apphcations -

o (See Heanng Transcript, pp 8 and 10 August 24 2001 Deposrtron pp. 13 and 23) (c) took

'*primarily vocat1ona1/trade courses 1n school (Hearing Transcript, pp. 5 and 49); and (d) received o
o 'ass1stance from tutors While traimng to beclome an automoblle/diesel mechanic's helper (Hearing -. o |
..__.-Transcnp t, p. 48) ; a | |

ll) The uncontradicted eyrdence likewise establlshes he remains moderately '
,i}symptomatlc to the extent he (a) has difﬁculty sleeping (2 2 5 hours at a time) (b) takes i

' _-i_'between six and eight extra strength Tylenol on a daily basis; (c) does not engage in hﬁrng

: Aweights exceedmg twenty pounds (d) encounters problems tylng shoes and puttmg on socks; (e) ' ' _

1

.':'-noies 1ncreased low back and right leg _symptoms W_1th actrvrty; (t) has substantially limited hls__ .
| maintenance of his own vehicle (noyv only checking belts/oil beiore trips as opposed to changing
011 repairing vehlcle etc. (act1v1t1es whlch are Now performed by fnends and relatrves) |
' 12) During his period of temporary d1sabil1ty, he was placed under video B

: surveillance on.various occasrons However despite their 1epeated attempts Respondents

p obtalned no footage which was materially _inconsrstent with Dr. Eline's opinions relative to his :
| Workcapacny |
S 13) By Order dated February 27 2003, the hearing commissioner found (a)
| -'__'ithe ev1dence did "not support a ﬁndmg that. . . [he] is permanently and totally disabled" (b) he

--Wa's “capable of performrng galnful employment" and (c) his re51dua1 permanent disabihty L




) amounted to 17% of his back. Signi_ficantly,' while Respondents sought to include an adverse

-b_'ﬁ‘n_d_i.n.g relative to his.cred'ibility,- the' he‘ar’ing COmmiSSioner declined to do so.

14) Pursuant toa Form 30 dated March 12, 2003 he appealed the heanng

_‘cornnnssroner S deterrmnatlon to an Appellate Panel of the Full Commrssron cmn g various -

o :_grounds of error. Subsequently, by Order dated November 19, 2003, the Panel: (a) arﬁrmed the

B hearlng commlss1oners determmatlon in all respects (b) added a srngle ﬁndmg/concluslon to the L 3

‘._effect that "[t]he Vrdeotape supports-the_'declsmn 'ofthe heanng comm1ssroner”' and (c)A .

N essent1ally declined to address h1s except1ons mcludmg those which challenge the adequacy of

‘A;-the heanng commissioner's factual ﬁndlngs

15) - He hereby appeals the Appellate Panel s (Comm1ss1on ) demsron to the TR

’;chhland County Court of Common Pleas pursuant to the provrsrons of S.C. Code Ann. Sectlons
1 23 380 (1976) and 42-17-60 (1976 as amended) based upon the followmg except1ons |
| (a) The Commrssron erred in fa111ng to enter specific ﬁndmgs as to its
.baslslrationale for limiting Mr Boldens‘ deg.reeof drsablhty to-only 17% because the absence of -

._’Court's rulmgs in Aristizabal v. IJ Woodsrde—Dlvrsron of Dan Rtver Inc., 268 S. C 366, 234

--.S E 2d 21 (1977) Able Cornmunlcatrons Inc v, South Carolinha Public Service’ Comrnrssron

V "290 S C 409, 351 S. E 2d 151 (1986) and K1awah Propertv Owners Group V. Pubhc Servrce

.-'-Comm1ss1on of South Carolina, 338 S C 92 525 S.E. 2d 863 (1999),

() The Comm1ssron erred in farhng to enter specific findings as to 1ts o

'basi':s'/r:atiOnale for ignoring the opirnons of l‘Dr.‘_William W. Stewart because the absence of the_se_ S

ﬁndmgs violates the'Administratitfe’PrOCedures Act, as well as the South Carolina Supreme o




. Court's ruhngs in Anst1zaba1v IJ Wood51de-D1v1s1on of Dan Rrver Inc., 268 S. C. 366 234

| ._ S: E 2d 21 (1977) Able Commumcatlons Inc v South Carohna Public Service, Commrssron

- _;290 S C 409 351 8. E 2d. 151 (1986) and Klawah Property Owners Group v. Pubhc Serv1ce

| "_Comm1ssron of South Carohna 338 S C 92 525 S. E 2d 863 (1999)
S “ (©) The Comm1ss10n erred in failing to enter specific ﬁndrngs as to 1t.s}: . o
'_‘t_)’.asrs:_/r;étionale for ignoring the op_rnrOns of pr._-Eugene A. Ehne, Jr. relative to M. Bolden's: o
capac1ty to sustain work activities ?hec.ztusethe ebsence of these ﬁndings, Violates the- . :
-_'Admrmlstratlve Procedures Act, us vt'ell as the South Carohna Suprerne Court's rulings in

_.'Anstlzabal V. IJ Wood31de—D1v1s1on of Dan Rlver Inc 268 S C. 366 234 S.E. 2d 21 (1977)

'Able Cornmumcatlons Inc. v. South Carohna Pubhc Serv1ce Commission, 290 S.C. 409 351

';S E 2d 151 (1986) and Kiawah Propertv Owners Group V. Pubhc Service Commission of South

"_-Carohna 338 8.C. 92, 525 S.E. 2d 863 (1999)

(d) ‘ The Comm1ss1on erred in fa111ng to enter spec1ﬁc ﬁndlngs as to; 1ts'-' :

‘-,bas1s/rat1ona1e fori 1gnor1ng the und1sputed presence and consequences of Mr. Bolden s funcuonal

o 1111teracy because the absence of these ﬁndlngs v1olates the Administrative Procedures Act as

"well as the South Carohna Supreme Court's ruhngs in Anstlzabal V. I J. Woodside-Division of S

_ 'Dan Rwer Inc., 268 S.C. 366, 234 S E 2d 21 (1977) Able Commumcatlons Inc. v. South

- .Carohna Public Serv1ce Comm1ssmn 290 S C. 409 351 S.E. 2d 151 (1986) and Krawah

Propertv Owners Group V. Pubhc Servrce Comm1ssmn of South Carolina, 338 S.C. 92 525 S. E'.' ,: L

'__2d 863 (1999)

(e) The‘C'ommission_erred in failing to find Mr. Bolden's authorized A

| treating physician: (Dr. Eline) conﬁnned he was oniy physi_caily capabie of sustaining sedentary N




. Work activities due to the cons‘equ_errees of his compensable injury because the only reasonable:
) mference which may gleaned from the evidence contained in the hearing record unquestionable -
B i/e_ri'ﬂes this fact;

H The-Cdmm.issidnerred in failing to find the work restrictions .

- assigned by Dr. Eline were compatible wifh'.'ﬁei‘_c_her his level of intel_ligence, e_due’at_ienal abilities | L

norwork his'tor.ybecause the only're:asonabl_e }in'f.ererice whlch may be gleaned from the evideh;ee'i T
ee:ri_ra_.ijhed’in'the hearing record uhqdesti_dnabiy .Veﬁﬁe.s this facr; . |
N | (g) The C'e'm.mi'ssieh erred in faiiing to ﬁnd Mr. Bolden was illiterate_ -
| beeause the only reasonable 1nferenee whlch may be gleaned from the evidence or” record
certamly venﬁes this fact; T |
L (h) The Cor‘nm1s31on. erred in ﬁndlhg Mr Bolden was ';capable or‘
' _’performmg galnful employmen because thls ﬁndmg 1s.v1ncons1stent with the only reasonable :
.> :mference which may be gleaned frdm ;che e\rrdence contalned in the hearing recordA partlcularl.y.
the eblmons expressed‘ by Dr. Stewart :relatlve“to his vocat1ona1 prognosis and
“.educat1onal/1ntellectual levels as well as thephysrcal/ﬁmctlonal 11m1tat1ons identified by Dr.
Ehne . |

) The.Cdrhmissbieh_erred in failing to ﬁh_d Mr. Bolde_rr possessed dnly S

anIQof 73 because on the only reasr)nable inference which may be gleaned from the evideri'c:_ei' o

_-ednfairred in the hearing record unquestion‘ably ':veriﬁes this fact;
()  The Commission erred in failing to find Mr. Bolden had
.e)'{beri.énced a 50% (+) permanent diSability to his back because the only reasonable inference -

'whi-_ehhrnay‘be gleaned from the evidenee cohtained in the hearing record clearly Veﬁﬁes this fact;.




(90 The-vCommisvs‘_ion'erred_ in stating Mr. Bolden "maintain[ed]. . . a e

" savings account" without further expraining He received assistance from family members in - T .

- handling this account because the',fa_'ﬂure to '_doso renders this statement misleading and wholly | L

. 1nconsrs’rent wrth the only reasonaBle:inferene'e_ whrch may.b.e gleurred from the evidence
COntalned in the hearing record; B |
| | )] The _.Commiseiou .erred in srating Mr. Bolden "read_... . the Bea'ufort
. County Newspaper" without acknowledgirrg'the sigmﬁcant limitations he encountered in .
attemptmg to read because the'failure‘ro do'ls".'o}re:'rrdered thrs statement misleading arrd S
. mcon51stent with the only reasouaole __rl‘nfererroe_u/hieh may be gleaned from the eViderloe _ i .'
‘ contamed in the hearing record; ) | |
o (m) A The Comm1ssmn erred in ﬁrrding Mr. Bolden had sus‘ruined only ‘a'
| "_'i_’}%”loennanent partial disaorlity to’ hrsback m this’-in.stance because this determination is whoily R
' .','rncorivs'_istent with the only reesonaole irrfererree Which may be gleaned-from the eVidence
_eonralrred in the hearmg record and érossly urrdersrates his degree of residual disability;
: () The Comm1ss1on erred in fa1hng to 1dent1fy any portlon of the’ _-f-_- .- o o
evrdence (including the-contents.of tlre surrferllance vldeotape'S) Wthh either established his e
_;Iabrhty to be gamfully employed or -contradrcted the oprmons of Drs. Elme and Stewart because' |
_th1s omrssmn v1olates the Admrmstratrve Procedures Act as well as the South Carohna Supreme

h ,C'ou_rtf:s rulings in Aristizabal v. LJ. Woodside-Divi's'ion' of Dan River, Inc., 268 S..C. 366,234

‘ S.E' '-2d 21 (1977); Able Communicdtions Inc V. South Carolina Public Service Commission, -

| 290 S C 409, 351 S.E. 2d 151 (1986) and Krawah Property Owners Group V. Pubhc Serv1ce

| .jl'Comm1551on ofSouth Carolina, 338 S C 92 525 S E.2d 863 (1999)




: (o) Thef.Co'fnmiss'iori erred in failing to identify any portion of the- : » : o
_~éVi’déﬁce (including the contents of th.e.sur'\_/éilﬂ_’e:mcc 'videotapes) which either established his .

ab111ty fo be gainfully employed or cdntradi_c’tcd the opiniohs of Drs.;Eline and Stewart beéau:se, : »

th1s bir;ission leaves the basis/rationale for its disability assessment to speculation;

) TheAvarrirhiss'ioh erred in failing to find Mr. Bolde"n's.high school ';

‘curriculum included a number of trade courses because the only reasonable inference which may . - -

. bef'gleéncd from the evidence contéiﬁéd in_i't_h_e_ hearing record clearly verifies this fact;

' -"rcc'é.i'.:\'('_e‘d-at tech school was primari_ij}_"_‘hands on", Wifh limited reading requirements, because the =

. énly:r:e'asonable inference which m:a'y_:bc glcan_ed from the evidence contained in the hearing ~ o S

_'rfec'erd'; certainly establishes this fact; ..

@ ThchomIm‘i'SSi'Qn. erred in failing to find Mr. Bolden's work hist'oi?y:'. S
.-\:A}'a's;.ﬁ}holly inconsistent with thejthSiCaUﬁiﬁCtional restrictions assigned by D.r."Elvi.ﬁé becaus,‘é -

. , _t_hé only reasqnablé inference which _ma}y be gleaned from the evidence contained in the heari.ﬁgf"

' fé@@rd~bbvibusly confirms this fact; B
| (s) The Com'missio:n'erred in failing to ﬁ'nd Mr. Bolden remains -

inodqfately.syfnptomatic asa result_bf ‘his compensable injury because the only reésqnable

infef_é_nce which may be gleaned f:o'ih the evi‘dence_'contained in the hearing record certainly -

o estabhshesthls fact;

. ‘.'énc-;‘_o'unte_r difficulty bending, hftmgandperformmg certain activities of daily living because t_hbg':' '

(@  The Commission erred in failing to find the training Mr. Bolderi «

(1) TheComm1s51on e_rred in failing to ﬁnd Mr. Bolden continues tb_’ :




-_-onvil"y-tr:’easonable inference which may h_e gleened fr.om".the.evidenee contained in the hearing . -
record certainly v.en'ﬁes this fact' - .; = : | | |

Lt (v The Comrmssron ened n falhng to find the events deplcted on the
. -surve1llance Vldeotapes obtamed b)r Respondenrs were consrstent w1th hlS medrcal restncuons
'_:,:beeeu:s.e the only 1easonable 1nference whlch Inay be gleaned from the evidence contamed 1n'.the

’_‘-i'heg‘mng record obv1ous_1y venﬁes-thi_s_? -faet; e

V) Thefz(’,lor‘nmiéistivon -'en'ed in failing to find Mr. Bolden en'gaged.in_' the e

) zé-‘}éﬁt.‘s‘:‘.depicted on the surveillance »Y-ildeotdl.),es. for v.ery limited durations of time béoauSé the only -
_-:Aiiée:s.on;able inference. Wthh may be.g‘ieonedifrorn -the evidenc_e Co#‘tai.ned in the hearin g record ."' |
: ."undoubtedly establishes th1s fact; and B l

. (w) The Commrssron erred n falhng to enter specxfrc ﬁndlngs as tO“ 1';3'
.ﬂ:.baISIIS/I'atlonale for concluding the V1deotaoe supported the hearmg commissioner's dec131orl '- s

beoau_se the absence of these ﬁndmgs v1olate's_ t_h_e Admlmstratwe .Procedures Act, as well as the

'Sonth Carolina Supreme Court's rulings in Aristizabal V. I J. Woodside-Division of Dan River,

'_ Inc 268 S.C. 366, 234 S.E. 2d 21 (1977) Able Commumcatrons Inc. v. South Carohna Pubhc _

: Serv1ce Commission, 290 S.C. 409 351 S. E 2d 151 (1986) and Klawah Property Owners Group -

K R_espec . ly subm1tted

N Y. Pubhc Serv1ce Commission of South Carohna 338 S.C. 92 525 S E. 2d 863 (1999)
'::‘AndrewN Safran, Esquire

oty —
Post Office Box. 12089

" Columbia, South Carolina 29211
. _“Attorney for Claimant/Respondent. -
;Deoernber 16, 2003. S o :

10



"IN THE COUk. OF COMMON PLEAS B

'V'-STATE OF SOUTH CAROLINA -~ ‘ )
o ' FOURTEENTH JUDICIAL CIRCUIT .

".-'COUNTY OF BEAUFORT
- ALeroy Bolden

L Claimant/Petitioner,

s CERTIFICATE OF SE:RVICE’;_; -
| Slmclty Hilton Head Comm. A'ssﬁolc'i-f;f:;. .
S gt S
and - ’
| leerty Mutual,

~ Carrier/Respondents.

| o Roxanne M. Branham, belng ﬁrst duly sworn, says that she is a legal assistant for the ﬁrm of
| Andrew N. Safran, LLC, Attorney at Law, with offices at Columbla .South Carolina, that on the 16th day'
_of December, 2003 she mailed the documents listed below to the persons listed below, by depos1t1ng in.
-the Umted States mail with sufﬁ01ent postage affixed thereto

Documents: Petltlon for J ud101a1Rev1ew

To: - HAND DELIVERED
- The Honorable Elizabeth M. Smith
Beaufort Count Clerk of Court
- 100 Rlbaut Road -
, Beaufort South Carohna 29901

Clarke W McCants 1, Esquire
' 'Nance & McCants
Post Office Box 2881
Alken South Carohna 29802- 2881

The. Honorable Herman B. nghtsey, Jr.

Judicial Director

South. Carolina Workers' Compensatlon Com:rn1ss1on

Post Office Box 1715

Columbla South Carohna 29202-1715
"'”‘hls 16th day of December, 2003 P { -
: : R Roxanne M. Branham
‘Post Office Box 12089 .
Columbia, South Carolina 29211
(803) 256- 6689







EE S

. jsTATE OFSOUTHCAROLINA * - - ) INTHECOURT OF coMMorg PLE%EL' Fuc

) .
) CIVIL ACTION NO.: 03-CP-07-2318
.V'COUNTY OF BEAUFORT ) ' - ' -
_ )
_,'Leroy Bolden )
Clalmant/Appellant )
| Vs ) -
Lo R ~ORDER
Sun City Hilton Head Comm. Assoc.;: . ) o
~._..-Employer, L)
ad - )
Liberty Mutual Insurance Company, -~ .- )
* . Carrier/Respondents. )
STATENIENT OF THE CASE

"'":.:AThIS is an appeal from a November 19 2003 Order of the South Carohna Workers Compensatlon.
_ Commlssron (Commlssmn), whlch (l) afﬁrmed the hearmg commissioner’s determmatron that Appellant .
A-'Leroy.Bolden had sustained a 17% permanent partlal disability to hlS back as a result of a compensable
1n]ury occurrmg on November 7, 2000 (2) adopted the factual fmdmgs contained in the heanng '
-_‘comm1s31oner s February 27 2002 Order and (3) failed to address the issues ralsed by‘the var1ous
er(eeptrons contamed in Mr. Bolden S March 12 2003 Form 30 Request for Commrssmn Rev1ew |

Essentlally, Appellant contends the Comm1ssron S Order v1olates S.C. Code Ann §§ 1 23 350 and

42 17 40 The grourrds for Appellant’s argument are that the November 19, 2003,0rder does not contain '
sufﬁc1ently detalled factual ﬁndmgs to - enable this Court to properly review the Comnnssron S
determlnatlons that the Order fa1ls to prov1de any explanatlon of the ba51s/rat10nale for 1ts disability
assessment that the Order contams 1o analys1s relatrve to the significance/impact of materlal evrdence '
. Contarned in the hearing record, and fmally, that the Order does not adequately address the exceptrons- :

outlmed in Appellant’s Form 30




-ThIS Court agrees and I hereby vacate the Commission’s Order of November 19 2003 and
f_:._.rernand the matter for further and suffrclent frndmgs of fact, consrstent wrth thrs Order as well as
':app‘hcable Commrss1on Regulatrons | V
o B | FACTS - |

| The Appellant/Clalmant Mr Bolden has alleged as follows On November 7 2000 Bolden'
‘~vsusta1ned a compensable back 1nJury whlle serving as a heavy equipment. operator/laborer for. Co- =
-"'Respondent Sun City Hllton Head Commumty A35001at10n Thrs 1njury occurred when Mr Bolden wasf
’_ pulhng on a metal rod that was stuck in the ground and the 1nJury produced an. unmedlate "burning"

' '_: sensat1on in hrs lower back, Wthh radrated 1nto h1s legs (pnmarlly the right).

Approxrmately one month -after thrs m]ury, Bolden was directed by Sun C1ty and 1ts Carrrer
' .:leerty Mutual Insurance Company; to Dr. Eugene A. Eline for further evaluatlon and/or treatment "
DLumg the next several months, Dr Ehne noted Bolden S complamts of low back and radratrng nght leg
;paln "w1th some numbness and tmglmg," the presence of "fa1rly s1gnlflcant lumbar» paraspmal muscle.
_:'A:tenderness and spasming" (January 3 2001) Bolden S 1nab111ty to engage in repetltlve bendmg, squattlng,
'tw1st1ng or lifting act1v1tres and an antalgrc ga1t | -

.- In light of these symptoms Bolden sought a second op1n10n evaluation from Dr Donald R
Johnson Il of Carolina Spine Instrtute Dr Johnson felt that a prev1ously performed MRI scan evrdenced '
an annular tear at L5 S1 and also recommended consrderatlon of a selective inj ectron at this level

. After reviewing Dr. Johnsons fmdmgs/recommendatlons Dr. Eline concurred W1th both the
dlagnosls of an annular tear. and recomrnendatron for epidural injection, Wthh Was subsequently.
'admmlstered on Aprrl 11, 2001. However ‘when this procedure failed to provide any apprecrable relref _

land Mr Bolden manifested chmcal ev1dence of discogenic pain (positive right stralght leg rarse response




'_ grve way weakness of his right EHL and gastrosoleous as Well as his.tibialis anterior"), Dr. Ehne obtamed

an updated MRI scan, which revealed "annular bulglng [at L5-S1, which was]. . . abutting the S1 nerve.

-root sleeves bllaterally " See, April 24, 2001 report of -Dr. A. Joseph Borelli, Jr. (Defendants APA'

fSubmrssmn No. 7).

Dr Eline subsequently concluded that Bolden had reached maximum medrcal unprovement as of:' |

--May 8 2001 and the Doctor recommended contmued use of medrcatlon (Vloxx Soma and Ultram) for '
v_~symptom control. Addltlonally, Dr Ehne determmed that Mr. Bolden had sustamed a 10% whole
'body/splnal 1mpa1rment "due to hlS resrdual lower back and right leg symptoms" and he confmned that

‘ 'certarn contlnued medical modahtres were necessary in order to maintain the Appellant’s condrtron

Whrle poting the possrbrhty of symptom magmfrcatron Dr Elme further stated that Mr Bolden _

_1was most probably only capable of sustammg sedentary work act1v1t1es as a result of his compensable
.':--.back mjury and its consequences” and "Whlle Mr Boldens pain threshold may be lower than that of other

_1nd1v1duals his lumbar pathology is certamly producmg some level of pain, Wthh lrm1ts hrs functronal

.capacrty to sedentary work." See Au,crust 27 2001 questronnarre responses of Dr. Eline ( Clalmant s APA

Submrssron No 2).

o In the summer of 2001, Bolden was also evaluated by Dr. Wllham W. Stewart of the Umver31ty of

South Carolma School of Medrcmes Department of Neuropsychlatry and Behav1ora1 Scrence n

Con]unctlon w1th these evaluatlons Bolden underwent testing which confirmed he hasa full scale L Q of -

. _73, "sllghtly above the mentally deﬁ01ent (retarded) range," and very limited educatronal skrlls See :

SeDtember 1, 2001 report of Dr Stewart (Clalmant’s APA No 1). The evaluator also concluded that the

.' nature of Mr. Bolden s prev1ous work hlstory (“heavy to very heavy from a physrcal/exertronal demand _

' standpornt and.. . unskilled to low semi- sk1lled from a skill level standpoint™) was 1nconsrstent w1th the




-l'eStI‘ICtIOI]S 1dent1f1ed by Dr. Ehne that any suggestron of symptom magmfrcatron was 11kely the product
‘of Bolden S lack of sophrst1cat10n that “Mr Bolden ] prognosrs for successful Vocatronal rehabrlrtatron to A'
_'some krnd of hghter alternatlve work or _]Ob is qurte poor™; and that no reasonably stable market exrsted-:

,n“for the types of services Mr Bolden 1s physrcally, educatlonally and vocationally capable of performmg g

Notvnthstandlng these oplmons Respondents marntamed that Mr. Bolden s educatronal ab111t1es

' -i_exceeded the level established by standardlzed testlng, that Bolden had prev1ously engaged 1n actryrtres
'H_-(obtalnmg high school dlploma recervmg .mechamc cert1f1cates through techmcal schools. revrewmg :
.;‘classrfred ads in newspaper etc) whlch were reﬂectrve of a higher level of hteracy, that Vrdeo footage;
';iobtarned through extended surverllance of Mr- Bolden was mdrcatrve of an ab111ty to perform gamful

-' employment ona regular basis; and that Bolden ‘was not a credrble wrtness

By Order dated February 27 2002 the hearmg commrssroner found (a) Mr. Bolden had sustarned

.a 17% permanent partial d1sab1hty to hrs back (b) determmed he was not entrtled to recerve a 50% (+)
.ratmg m view of her belief “the evrdence [d1d] not support a ﬁndlng [that he was] permanently and
.:totally drsabled” and (c) awarded Bolden add1t1ona1 medlcal benefrts Shortly thereafter Mr Bolden .
'ralsed numerous exceptrons to th1s rulmg by the f111ng of a Form 30. Subsequently, by Order dated'

’ ‘-November 19, 2003, an Appellate Panel of the Full Commrssron affirmed the hearmg commrssroner $

' .Order 1t is entlrety This appeal followed

e "LEGAL AN’ALYSIS

LA  STANDARD OF REVIEW CESSITY OF SPECIFIC FACTUAL

FINDINGS




S C Code Ann. §1-23- 350 prov1des that the final dec1sron of an admrmstratlve agency "shall

: --1nclude ﬁndmgs of fact... accompamed by a concrse and exphcrt statement of the underlymg facts '

supportmg the f1nd1ng Sectlon 42 17 40 31m11ar1y prescnbes that the Commlss1ons award 1nclude

.A "fmdmgs of fact, rulings of law and other matters pertment to the questions at issue..

Addltlonally, S.C. Code Ann § 1- 23 380(6) Wthh governs Judlcral review in thrs context states

| m pertlnent part:

> .= " The court shall not substltute its ]udgment for that of the agency as to the LT
-+ weight of the evidence on questions of fact. The court may affirm the decision of the " -

.+ +-..-agency or remand the case for further. proceedmgs The court may reverse or modify the

" decision if substantial rights of the appellant have been pre]udlced because the

B "ff,admlmstratlve findings, 1nferences conclusions or-decision are:

(@  inviolation of constrtut1ona1 or statutory prov181ons

" (c) made upon unl'anul prOcedure e
(d) - affected by other error of law;.
(e)  clearly erroneous in view of the rehable probatlve and substant1a1
evidence on the whole record; or
® arbitrary or capricious or characterized by abuse.of drscret1on or
clearly unwarranted exercise of discretion.

A review of the latter statute__' conﬁrm_s that admmlstratrve agencies, including- the Cornmission,

» __"are_'l, afforded wide latitude in mak-ing'-decisi_ons"‘ and "the writing of orders without sufficie‘r_it detail or

analysrs coupled with this. .. deferential"standard of review can make their decisions as a practical rnatter‘

A unassallable on appeal.” Heater of Seabrook Inc V. Pubhc Service Commrssmn of South Carohna 503‘ '

,S E 2d 739 742 (1998). Recogmzmg this potent1a1 for "arbrtrary or capncrous" action on the part of the

agency, our Supreme Court has "repeatedly emphasrzed the need for specificity in admlnlstratlve orders

B In this context, the fact fmdmg duty lmposed by Sections 1- 23350 and 42—17 40 "requrres not

lo. [that] ﬁndrngs of fact be made upon the essent1a1 factual issues, but that they [also] be




' 'suffrcrently definite and detailed to enable the appellate court to properly determme whether the fmdrngs

vl'piof fact are supported by the ev1dence and whether the law has been properly apphed to those frndmgs "

| "Drake v. Raybestos- Manhattan Inc 127 S.E.2d 288 292 (1962) Hill v. Jones, 178 S. E2d 142 144 |

| __'(1970)

It is also ax10matlc that if “a materral fact is contested.. [the Commrssron] must make a spe01ﬁc |

':.'express finding on it." Arlstlzabal v I J Woods1de Division of Dan Rlver Inc.,, 234 S.E.2d 21 23 (1977)

"Furtherrnore conclusory ﬁndrngs of fact are 1nsuff1c1ent Baldwrn v. James River Corporatlon 405

_ S E 2d 421 422 (Ct App. 1991).. A “recrtal of conﬂrctmg testlmony followed by a general conclusron is

patently insufficient to enable a rev1ew1ng court to address the issues," Able Commumcatrons Inc V.

'V'South Carohna Public Service Commlssron 351 S.E.2d 151, 152 (1986) and "implicit fmdlngs of fact

[11kew1$e] not sufficient." Bravbov V. Clark Heatmg Companv Inc., 409 S E.2d 767 768 (1991)

- j-;}:_B.  ABSENCE OF ADEQUATE FACTUAL FINDINGS OR EXPLANATION

OF RATIONALE UNDERLYING RULING

; As prev1ously noted the record before the Court contains the following: (a) Dr. Ellne 's statement

' relatrve to Mr. Bolden ] mabrhty to sustain more than sedentary work activities; (b) Dr. Elme S
-acknowledgement that Bolden S lumbar pathology produces some level of pain which would lrmrt Bolden
¥ in thls fashion; (c) vocatlonal evrdence mdlcatmg Mr. Bolden’s aptltude/ablhtles are 1ncons1stent w1th th1s .
'_'Erestnctlon (d) video survelllance footage whrch purportedly - reflects hlS work capac1ty, | and (e) .'

_.crrcumstantral evidence whrch Respondents beheve is indicative of a greater vocatlonal potent1al

Whrle our Appellate Courts have repeatedly sought to “requlre the admlmstratlve agency to- make

‘spec1frc fmdmgs of fact and explam 1ts ratronale ? the Commrsswn s Order fails to adequately

analyze/address any of this ev1dence while effectrvely limiting its assessment of Mr Bolden s residual -




_-_-ldrs'ablh.ty, a hotly. contested 1ssue to the conclusory statement that he “has sustalned a 17% Ipermanent
;_r'partlal dlsabrhty to his lower back.” Porter 507 S.E.2d at 338

. » As a meamngful con31derat10n of th1s evrdence — mcludlng an appralsal of Mrv Bolden s
."'cred1b111ty, ie., the welght afforded to hrs testlmony is essentral to the resolutlon of the drsputed 1ssues,
:--the absence of specrﬁc fmdlngs on the materral facts makes it unpos31ble for th1s Court to.revrevv the
: 'Cor.nm.lssmn s ruling “since the reasons underlyrng the decrsron are left to speculat1on ” Abte 35 1 S E :
'2d 152 Kiawah Property Owners Group V. Pubhc Serv1ce Commlsswn of South Carohn 525 S E. 2d |
..:863 865 (1999). |

An appellate court “will not accept an admmrstratlve agency s dec1s1on at face value wrthoutf

‘requlrmg the agency to explam 1ts reasonmg Able supra; Kiawah Property Owners Group, supra As »_

'the"Commrssron S conclusory ﬁndmgs pr0v1de no explanatlon for its ruling, the November 19 2003
: "Order is hereby Vacated Accordmgly, _ _. B A - _

| IT IS HEREBY ORDERED that (a) the Commrssron s November 19, 2003 Order is vacated (b) |
. _thrs clarm is remanded to the Comm1ssron for add1t10nal action consistent wrth this Order as well as
__".a.pphcable Commission Regulatrons. and (c) all further ruhngs in | this matter shall contarnl not only_
detarled factual findings, but also- thorough explanations of the ratronale underlymg 1ts 'ultrrnate

: determ1nat10n

| N The Hohofable Perry M. Buckner, II
Pres1d1ng Judge for the Beaufort County
. Court of Common Pleas

'.Dated th1577 2 Jay of March, 2005
-at Walterboro South Carohua







FULL COMMISSION ORDER
. OFTHE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

~~W.C.C. FILE NO. 0019585

- LEROY BOLDEN, o © EMPLOYEE/CLAIMANT,
SUN CITY HILTON HEAD COMM. ASSQQ., - S EMPLOYER, S

" LIBERTY MUTUAL INSURANCE COMPANY, - ~ _CARRIER,

~ ORDER .

--;'_C_;‘;l_éimant represented by Andrew N. S:éfra'n, Esquire, of Columbia, South Carolina. -

' V_..[jléfendants represented by Clarke W.'»MCCants, 11, Esquire, of Aiken, South Car,olii_hﬂa. o | |




~ This matter came before the South Carolina Workers Compensatron Full

Commrssron on December 18 2006 on the Order of Remand of the Honorable Perry M

Buckner I, Judge Buckner rssued hIS Order dated March 27, 2005, holdlng

ITIS HEREBY ORDERED that (a) the Commission’s
‘November 19, 2003 Order is vacated; (b) this claim is
remanded to the Commrssron for additional action consistent

with this Order, .as” well as apphcable Commission
Regulations; and (c) all - further rulings in this matter shall
contain not only- detarled factual findings, but also thorough

explanations of the ratronale underlyrng
determrnatron _

its ultlmate“ :

AT IS, THEREFORE ORDERED thrs matter be and hereby is, remanded".}f__. '

e :-..',.to an Appellate Panel consrstrng of Commrssroners George N. Funderburk Charrman

ffDavrd W. Huffstetler; and Andrea Pope Roche to take such action’ and enter an Order._; :

) .>~';:Consrstent with the Court's dlreC’ﬂVe

~ ANDITIS SO ORDERED

. . :'Columbra South Carolina
N D 2007

‘gLCOAQURmNG
-~ Commissioner Susan S. Barden S
= Commissioner George N. Funderburkl_»'-_'f'.

~_fComm|ssroner G. Bryan Lyndon ‘

..~ ‘Commissioner J. Alan Bass L
Commrssroner Andrea Pope Roche Lo

(2:\0019585.fc.remand) -




CERTIF|CATE OF SERVICE

_,'jj'fl"above captroned action upon alI partles to thrs cause by depositing a’ copy hereof t" irst
.' fclass postage pard or if mdrcated below by certrf ed mail, return recelpt requested |n_-,

e ‘j’the United States mail addressed to the attorney or attorneys for said partres
By M .

Marion Buraczynski, Paralegal - -

i'Afh'_drew N. Safran, Esquire -
~'P.O. Box 12089
'-',.-f‘_'Columbla SC 29211

:'-.':'ClarkeW McCants i, Esqurre
- P.O. Box 2881 S
. Aiken, SC 29802

This is to certrfy the undersrgned has thrs date served thrs order |n the .







STATE‘ OF SOUTH CAROLINA . BEFORETHE

Carner/D efendants.

) .
) S SOUTH CAROLINA :
COUNTY OF BEAUFORT ) WORKERS COMPENSATION COMMISSION'V.'
R ) . WCCFILENUMBER: 0019585 = =
LeroyBolden ) o R
: _-‘-"‘-_VEmploye_e/Clairnant, )
(SR 3 Sy - NOTICE OF MOTION AND
Sun City Hilton Head Comm. Assoc., ) - MOTION FOR REHEARING -
ST S N  BEFORE APPELLATE PANEL
"~ "Employer, )
and - 0
Liberty Mutual, )
)
'_}) o

TO | CLARKE W. MCCANTS III ESQUIRE ATTORNEY FOR DEFENDANTS

- You WILL PLEASE TAKE NOTICE that Clalmant Leroy Bolden, by and through ms - _' o
'unders1gned counsel, hereby moves the South Carolma Workers Compensatlon Comrmss1on for an
-Order (a) schedulmg this cla1m for rehearmg before anewly constltuted Appellate Panel in order to ‘
| ~comply W1th the March 27 2005 Order of the Honorable Perry M Buckner 7, a:nd (b) allowmg
subm1ssmn of revrsed Memoranda as well as. add1t1onal oral argument to the new Appellate Panel

In support ‘of this Motion, Mr Bolden would respectfully submrt (a) Judge Buckner deterrmned
“the .absence of spec1ﬁc findings on the matenal facts make 1t 1mposs1ble for this Court to review the - :'
Cornmrss1on s ruhng since the reasons underlﬁng the decision are left to speculatlon”’ (b) he therefore
remanded this cla1m to the Commrsslon for addrtlonal action con31stent ‘with hrs Order, “as Well as
apphcable Commission Regulat1ons” (c) a rev1ew of Commrssron Regulations 67-701, 67- 704 67 706- »

| 'and 67 708 venfy aright to oral argument before the Appellate Panel @ glven the plam language of .

Regulatron 67-706, oral argument 1s certamly warranted under the present crrcumstances (See Tnska V ‘

' Department of Health and Env1ronmental Control 292 S C. 190, 355 S.E. 2d 531, 533 (1986)




BEFORE THE.

sTATE' OF SOUTH CAROLINA 2

g
) SOUTH CAROLINA ‘
COUNTY OF BEAUFORT ) _WORKERS COMPENSATION COMMISSION
)y WCC FILE NUMBER: 0019585
Leroy Bolden )
)
Employee/Clannant )
s ) " CERTIFICATE OF SERVICE " - =
Sun Clty Hilton Head Comm. Assoc )
Employer )
_L1bertyMutua1 )
Camer/Defendants Y ‘
o ‘)

S Roxanne M. Branha.m belng first duly sworn, says that she is a legal assistant for the firmof .
Andrew N. Safran, LLC, Attorney at Law, with offices at Columbia, South Carolina, that on the’ 13th day
‘of September, 2006 she mailed the documents listed below to the persons listed below, by depos1tmg in-

' _Athe Umted States mail with sufﬁ01ent postage afﬁxed thereto. -

Documents: o Notlce of Motlon and Motion for Reheanng Before Appellate Panel

To: Ms. Ashley ] acobs
' Judicial Dlreotor
South. Carohna Workers Compensa‘aon Commission.
Post Office Box 1715
Columb1a South Carolina 29202 1715

Clarke.W. McCants, I[I, Esqulre
Nance & McCants -

~ Post Office Box 2881

' Alken South Carohna 29802-2881

This 13" day of September, 2006. G /62%&,4/&% %M/

Roxanne M. Branham
Post Office Box 12089 )
Columbia, South Carolina 29211 S
(803) 256-6689 :
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' SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION.

WCC File No: 0019585 .- . -

Carrier File No: WC555-537705. -

- Carrier Code No: 55 e
Employer FEIN: '

: Leloy Bolden,
e - Claimant,

" VS.

o _-_:.;;Sun City Hilton Head o A o
o Emplo}’er RETURN TO MOTION
and

}'A-_L1berty Mutual Insurance Co. - ;
Carrier,
Defendants.

Comes now the _._"D:ef‘e11(_i:éntjs>.in--.the .ahqvefr.efe'rehced, filing their rethfh"- to the
."'_'-,:(‘-:Jixl_ein'lan‘t’sl Motion, and respecthl_l_ly Sheh)ing to the -Cemmis'sioh:
| 1. The Defelildante,‘e'fﬁl;matively. assert that the cited_,regula’tidn-'_d_oes not
speciﬁca;lly pl'ox_}ide for the relief requested by the Claimant in this rhatter. -
2. To the;; e"_ﬁeht th;djt: ‘[-he‘.(jomn‘li'SSinn determines that any additiehai_ Qré_ll 5

argument may aid it in reaching a decision in this matter, the Deféhdan,ts :

have no objection to participating in such additional oral arguments. .~

" NANCE & McCANTS
. % .
v -
Clarke W. McCants, III Esqulrh
P.0O.Box 2881

 Aiken; SC 29802-2881_ |
~ . Counsel for Defendants

4"'-._. '_'_._‘D'_ated: September 19, 2006




CERfriFICATE_ OF FILING AND SERVICE

I HEREBY CERTIFY THAT I HAVE this date ﬁled the attached document(s) w1th
B ’-:fthe South Carolina Worke1s Compensatlon Comnnssmn Post Ofﬁce Box 1715, Columbla South -’
o _- ‘Calohna 29202 and served a copy of sa1d document(s) upon the followmg, by ﬁlSt class maﬂ w1th

R sufﬁment postage afﬁxed the1 eto to msule propel dtheW

- Andrew N. Safran, Esquire
- Andrew N. Safran, LLC .
‘Post Office Box 12089
- Columbia; SC29211 "

NANCE & McCANTS

ClarkeW McCants 11, Esﬁf{_ S
P. O. Box 2881

Aiken, SC 29802
(803)649-6200

i:;.;‘_i]D:'_"é_ted: September 19, 2006 L







) FILE - |

FULL COMMISSION ORDER
- OF THE ’
. SOUTH CAROLINA WORKERS' COMPENSATION COMMlSSION

; S  W.C.C. FILE NO. 0019585

LEROYBOLDEN, .~ EMPLOYEEICLAMANT,

| SUN CITY HILTON HEAD COMMASSOC o ~ 'EMPLOYER, =

- LIBERTY MUTUAL INSURANCE COMPANY, - CARRIERIDEFENDANTS. . - -

. 'ORDER

;Clalmant represepted by Andrew N Safran Esquwe of Columbla South Carollna

) "'-‘.Defendants represented by CIarkeW McCants i, Esqwre of Aiken, South Carolma




‘ Thrs matter came before the South Carollna Workers Compensatlon Full‘-_:_
"';":'Comm|SS|on on December 18 2006 on Clalmant's Motion for Rehearing - before'; .
':-‘Appellate Panel. The Commlsswn has revrewed the Motion for Rehearlng before |

-.~A__.;~'f'AppeIIate Panel the reply thereto and the entlre record- in this matter Based on thlS:_ :

-:;""-'rewew we enter the followmg t" ndlngs of fact and conclusmns of Iaw

FINDINGS OF FACT -

1. ThlS matter was’ heard on May 8 2002 and an Order was rssuedv‘_" s

on February 27, 2003. S .
S 2. On March 12 2003 Claimant filed his Form 30.

.3. | The appeal was heard on October 28, 2003 and the Order»-_;: o

- afflrmlng the Slngle Commlssmner was lssued on November 19, 2003..

o 4. CIalmant appealed and the Honorable Perry M. Buckner III |ssued-:" |
::'hIS Order, dated March 27 2005 Judge Buckner ordered the Commlsswns Order of-__'?f

'f,_“--:"November 19, 2003 be vacated and remanded to. the Commrssron for addltlonal actron'_-‘:w

;-conSIstent with the Order. -

"5. On September 14 2006 the Clalmant filed hIS Motlon fOl'E_"_"_

Rehearlng before Appellate Panel The grounds for the Motlon are as follows:

o a) Clalmant moves the Commission for an Order schedullng the claim
' ,-}for reheanng before a new Appellate Panel to comply with Judge Buckner's March 27,

' .._-_2005 Order and allowing submls3|on of rewsed Memoranda as well as oral argument.

R b) Clalmant submlts Judge Buckner determined ‘“the absence of _
'-specrflc findings on the material facts ‘make it impossible for this Court to review the
e Commlssmn s ruling ‘since the reasons underlymg the decision are left to speculatlon o

RS c) .Judge . Buckner remanded this clarm to the CommISS|on for
._._':‘_'i,addltlonal action con3|stent WIth hIS Order ‘as. well as appllcable Comm|s3|on

_~Regulat|ons "

d) A reVIew of Commlssron Regulatlons 67 701, 67- 704 67 706 and

- ,:'.‘:67 708 verlfy a right to oraI argument before the Appellate Panel.




S e) Given the. plaln language of Regulatlon 67-706, oral argument IS-
gcertalnly warranted under the present crrcumstances : S '

e f) The need for oral argument is clearly helghtened by-the absence of:_'_‘.
lf_ two of the three previous Panel members : _ _ o

6. Defendants flled thelr ResponSe on September 202006

. '»‘:.__'._:'_Defendants responded as follows

' Lo a) Defendants affrrmatlvely assert the cited regulatlon does not S
-__;spemﬁcally provrde for the rellef requested by the Clalmant in this matter '

b) To the extent the Commrssron determines that any add|t|ona| oral.i*-" o

| _-:.argument may aid it in reachlng a decision in this matter, Defendants have no objectron
to partrcrpatlng in such: addltlonal oral arguments : : '

y 7. . The Motlon for Reheanng before Appellate Panel is dlsmlssed '
.’ .':.':'-E:,Judge Buokner remanded the matter to the Commission prlor to the Motlon belng flled
o 8. Thrs matter is remanded to a new Appellate Panel by separate’,i_: 3
L - Based upon the fndlngs of fact are the foIIowmg

CONCLUSlONS OF LAW '

o . 1.. The Commlsswn does not enterta|n motlons on the ments of a
f’i_'.»‘:’:case See Regulation 67- 215 ' | '
| | ORDER | S
i IT IS, THEREFORE ORDERED the Motlon for Rehearlng beforef-,
' f'-'f,_-'{-Appellate Panel be and hereby |s dlsmlssed -

AND ITIS SO ORDERED

s A_C'olumbia, South Carolina ..




iif;{CONCURRING N
- . Commissioner Andrea Pope Roche

~ Commissioner George N. Funderburk..-""_' -
- .:Commissioner G. Bryan Lyndon - B

- = Commissioner Susan S. Barden
*~""I\Comm|SSIoner J. Alan Bass

(2:\0019585.fc. réhearing) .+




CERTIFICATE OF SERVICE

Thrs is to certlfy the under3|gned has thls date served thrs order in thev}, o

- :" above -captioned’ actron upon aII partles to-this cause by deposmng a copy hereof fi rst-_‘f‘.

.'class postage pald or if lndlcated below by certified mall return recelpt requested rn,"A

;.the Unlted States mall addressed to the attorney or attorneys for said partles '
_This 32@ day of S(QAN | 2'007 L

Marlon Buraczynski, Paralegal

4_;.-“'AndrewN Safran Esquire
- 'P.O. Box 12089

i'.f;Columbla SC 29211

‘-;':ClarkeW McCants III Esqurre

. P.O. Box 2881

. Aiken, SC 29802
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. Subj: Leroy Bolden vs. Sun Clty Hllton Head Comm Assoc (WCC 001 9585)
_- Date: 2/23/2007 12:52:53 P.M: Eastern Standard Tlme _ ,
: From - BCheeseboro@wce.sc.gov- -
“Torwr  MCCANTS3RD@AOL. COM
- msab631@aol.com RN

"‘AFe ] ruary 23, 2007

’ ":HEARING DATE: Remand Hearlng on. 1/24/07
' ~"WCC FILE NO. 0019585 o

.‘,CLAIMANT Leroy Bolden

-~ EMPLOYER: Sun City Hilton’ Head Comm Assoc
:'CARRIER Liberty Mutual Group

ATTORNEY(P) Andrew N. Safran f o

':-ATTORNEY(D) Clarke W. McCants III

| DIRECTIVES"

"Attorney MCants please draft the order cons1stent w1th the below findings:

lPlease prepare a proposed order in thls case afﬁrmmg the findlngs of the Smgle Commlssmner
..»Please draw this order in conformance w1th the order from Judge Buckner

. If you have any questions, please do not hes1tate to call o

-AAndrea P. Roche, Commnssxoner
- (803) 737 5678

: Barbar‘a DB Cheeseboro
sewee
-+ +(803).737-5678

Saturday, February 24, 2007 America Online: MCCANTS3RD







lN THE COURT OF COlVllVION PLEAS

. STATE OF SOUTH CAROLINA
o C | CIVILACTIONNO

- COUNTY OF RICHLAND -~ -
: fv-._LeloyBolden a
Cla1mant/Pet1t1oner

g

| Sun Clty Hilton Head Comm, Assoc o PETITION FOR JUDICIAL
Employer

.' L1berty Mutual Insurance Company, fl S

el g ]

e R 9y
| :tlaos’fv_,vwa

.'_ 'Camer/Resp ondents

. Pet1t10ner Leroy Bolden would 1espectfully show unto the Court

- | l) On November 7 2000 he sustamed a compensable back mJury Whlle performmg

o dutles a1‘1s1ng out of and wrthm the course and scope of h1s employment w1th Sun Clty Hllton Head |

| ’::Commumty Assoc1at10n : : . . - . -

| o : 2) After 1mt1ally recervmg treatment at Hllton Head Hospltal and tbrough the company B

| ‘::}phys1cran he was referred to Dr Eugene A Ehne Jr an orthopaed1c surgeon for ﬁlrther EE

'evaluatron/treatment | B | | - N |
v '3)" Wlule treatmg Mr Bolden through the use: of conservatlve med1cal modal1t1es Dr
: Ehne noted (a) complamts of low back and rad1at1ng nght leg pam with some numbness and tmghng"

' :(b) the presence of "fa1rly srgmﬁcant lumbar parasplnal muscle tenderness and spasnung” (c) an mabrhty

to engage 1n repet1t1ve bendlng, squattmg, tw1stmg or l1ftmg act1v1t1es. and (d) an.antalgrc gaJt |

B 4)‘ In V1ew of these symptoms as well as the recommendatlons of an -

. ‘mdependent evaluator Dr Elme recommended the performance of an ep1dural mJ ectlon whrch |

y Was adrmmstered on Apnl 11 2001 However When thls procedure fa1led to prov1de any o e




E apprecrable rehef and he mamfested chmcal ev1dence of dlscogemc pam (pos1t1ve rrght strarght

_ B leg rarse response grve way wealmess of hrs nght EHL and gastrosoleous as well as hlS trbrahs_':: o

antenor") Dr Ehne obtamed an updated MRI scan, whlch revealed "annular bulgmg [at Ls- Sl

,-'Awh10h was] abuttmg the Sl nerve root sleeves brlaterally "

5y Desplte this ﬁndmg, Dr Ehne d1d not beheve he was a surglcal candeate o

- and recommended contmued use of medlcatlon (V 1oxx Soma and Ultram) for symptom control. _
_ ;"Add1t10nally, this physlclan (a) determmed he had sustamed a 10% whole body/spmal

: nnparrment "due to his re51dual lower back and rrght leg symptoms" (b) recommended

_.gcontmued medrcatron and reevaluauon every three months in order to mamtam hlS condrtron and f o

- ,'4 (c) ult1mate1y concluded Mr Bolden was "only capable of sustannng sedentary work actrvrtres as

e a result of h1s compensable back mJury and 1ts consequences

. 0) h Inthrs regard Dr Ehne 51m11arly conﬁrmed (a) "whlle Mr Boldens pam . j' L

| threshold may be lower than that of other 1nd1v1duals h1s lumbar pathology is certamly

producmg some level of pam whlch 11m1ts hlS functlonal capac1ty to sedentary wor n and (b) thej_ L

} i-medlcal modahtres he had recommended were "reasonable medrcally necessary and geared

' "toward lessenmg [hlS] penod of d1sab111ty/mamta1mng hlS current albe1t compromlsed level o

' Aof‘f_unctlo.n. L

. 7 On June 1 2001 and August 30 2001 he was evaluated by Dr Wllham

| _W Stewart of the Umversn;y of South Carolma School of Medrcme 8 Department of ‘_

| -'-‘Neuropsychlatry and Behavroral Sc1ence On these dates Dr. Stewart adrmmstered both I Q and -V '

= educatronal testmg, which estabhshed he (a) had a full scale L Q of 73 whroh "place[d]




‘ shghtly above the mentally deﬁc:1t (retarded) range and (b) possessed educatlonal skills (readrng' }

and anthmetrc) whrch were- reﬂect1ve of funchonal 1lhteracy

o 8.), - In this regard Dr Stewart explamed

o intelligence, would have problems copmg and deahug with his i injuries, his - B ,-
- inability to return to the job' he cons1dered a career (not ]llSt a ]ob), and what L
‘he mlght be capable of domg m the future I : Do

: Clearly, from an 1ntell1gence standpomt Mr. Bolden .
_would have to be considered-an individual who, because of his low borderline -

It is 1mportant to remember that 1nd1v1duals Who fall inthis

‘very llmlted range of intelligence have great dlfficulty both understandmg

| " and explaining their physrcal problems This lack of sophlstlcatlon isoften

misinterpreted, and, in fact, may be assumed to be ev1dence of symptom

- ‘magmﬁcatlon/exaggel ation. -In view of this fact, it is not surprising 1 that Dr

Eline originally suggested symptom magnlficatlon However, he later

' .verlﬁed Mr. Bolden s'actual: pathology was severe enough to limit him to no : e
- more than sedentary work whlch I epresent severe Work restrlctlon _ '

'. ' 9) _ Aﬁer con31denng hlS work h1story ("heavy to very heavy from a _

- :-'phys1cal/exert10nal demand standpomt and unskllled to low semi slqlled from a Sl{lll level

' standpom ") in light of the 1estr1ct10ns 1dent1ﬁed by Dr Ehne Dr Stewart determmed his o R
N _ ."pro gnos1s for suecessful vocat1onal rehablhtatlon to some kmd of hghter alternatlve work or _]Ob BT

S '_1_s c_lu1te poor. .

R Dr Stewart l1kew1se conﬁrmed '

: When Mr Bolden s physwal l1m1tat1ons are cons1dered in hght of his
1111teracy and borderline (retardation) mtelhgenee level, it is highly unlikely he -

S will be able to find and sustain employment. And based on his age, work h1story

and total 1ll1teracy/low Jevel of education, it is also concluded that heisnota -

- realistic vocational rehabilitation candldate Consequently, Idonotbelievea -

reasonably stable market ex1sts for the types of services Mr. Bolden is physrcally, '
educat1onally and vocat1onally capable of performmg :




©10) In thrs connectron the ev1dence of record unequlvocally 1nd1cates he: (a)

' E has always requ1red assistance in managmg h1s money and paymg bllls (Heanng Transcnpt p
.. 18), (b) has d1fﬁculty readmg, to the extent he took an oral test to. obtam his dnver s hcense and |

: requ1res help from. famlly members to understand correspondence and complete JOb apphcatrons .

o _H(See Heanng Transcnpt pp 8 and 10 August 24 2001 Deposmon pp 13 and 23) (c) took o

y pnmanly vocatlonal/trade courses 1n school (Heanng Transcnpt pp 5 and 49) and (d) recerved B :

T assrstance from tutors Whrle trammg to become an automob1le/d1esel mechamc s helper ( ﬂeanng s

_. ‘_Transcnp p- 48)

N 11) _ The uncontradlcted ev1dence hkew1se establlshes he remarns moderately

symptomatlc to the extent he: (a) has d1fﬁculty sleepmg (2-25. hours ata tlme) (b) takes

'ibetween 51x and el ght extra str ength Tylenol on a. darly bas1s (c) does not engage n: hfnng

o . welghts exceedmg twenty pounds (d) encounters problems tymg shoes and puttlng on. socks (e)
_-'notes 1ncreased low back and nght leg symptorns w1th act1v1ty, (t) has substantrally hrmted hlS L

A mamtenance of lns own Vehrcle (now only checkmg belts/o1l before tnps as opposed to changmg - |

011 repamng vehlcle etc (act1v1t1es wh10h are now performed by fnends and relat1ves)

12) Durlng hlS penod of temporary dlsabrhty, he Was placed under v1deo e

L ’.'surv,'ei_ll__anc'e' on various occas1ons.,However, 'desprte.thelr rep.eated attempts, Respondents _

obtamed nio footage which was rnateri._ally'_inc’onsi_s'tent w1th Dr Eline's opinions relative to his '. ke

- work capacity.

| 13) By Order dated February 27 2003 the heanng commrss1oner found (a)

o .'the ev1dence d1d "not support a ﬁndmg that [he] is permanently and totally d1sab1ed" (b) he E S

- _was "capable of performlng gamful ernploymen " and (c) h1s re51dual pennanent d1sab111ty




amounted to 17% of hlS back. Slgnlficantly, thle Respondents sought to lnclude an adverse .

: :I{findmg relatlve to h1s credlblhty, the hearlng commissioner dechned to do $0. .

14): Pursuant to a Form 30 dated March 12 2003 he appealed the hearmg

' .--comm1ss1oners determ1nat10n to an Appellate Panel of the Full Comrmssmn crtmg various S

_' __.' grounds of error. Subsequently, by Order dated November 19, 2003 the Panel (a) afﬁrmed the __:'-v -

" _.,heanng comrmssroner s determmatron m all respects (b) added a smgle ﬁndmg/concluswn to the L .. =

. effect that "[t]he v1deotape supports the de0151on of the heanng comrmssmner" and (c)
.- _:essentllally declmed to address hlS exceptlons mcludlng those Wthh challenge the adequacy of 1 o
» :the hearlng comnnssmner 's factual ﬁndmgs o | | |
B - .-15)_ | By Petrtlon ﬁled December 17 2003 Mr Bolden sought Jud101al review of
| the Comm1551on 'S rulmg Among other thmgs he challenged (a) the adequacy of the - |
Corrmnssmn s factual ﬁndmgs mamtammg the Order falled to prov1de any explanatlon of the
._bas1s/rat10nale for 1ts dlsabllrty assessment (b) .the absence of any .analysrs relatlve to the:

- o slgmﬁcance/unpact of matenal evldence contamed in the heanng record (med1ca1 hm1tat10ns
.educat1onal/vocat10nal deﬁcns and credlblllty) and (c) its fa1lure to address Vanous 1ssues ralsed -
:;byhls Form 30 : - | » »_ | S :
| . | l6) Subsequently, by Order dated March 27 2005 (ﬁled Apnl 7 2005) the | )
) - Honorable Perry M Buckner 1]1 vacated the November 19 2003 Order and remanded Mr B
_ Bolden s clalm to the Comrmss1on for further actlon In thlS regard he (a) spec1ﬁcally 1dent1ﬁed
: ;-'several ev1dent1ary cornponents Wthh Were part1cularly relevant to the assessment of Mr .
: -A 'Bolden s re31dual dlsablhty, (b) concluded “meamngful cons1derat10n of thlS ev1dence.— -

o 'mcludmg an appralsal of Mr Bolden ] cred1b1hty, _1 e the Welght afforded to h1s testlmony— is -




essentral to the resolutlon of the dlsputed 1ssues” (c) mstructed the Comm1ss10n to take
add1t10na1 act1on cons1stent with th1s Order as well as applicable Comrmss1on Regulatrons
and (d) held that “all further rulmgs m thls matter shall contain not only detarled factual ﬁndmgs
.but also thorough explanatlon of the ratlonale underlyrng [the Commlss1on s] ultlmate
detennmatlon

17 Pendmg rea551gnment of th1s claimtoa newly constltuted Appellate Panel
(due to the fact two of the three onglnal members were no longer servmg as Comm1ss1oners),
Mr Bolden, by Motlon dated September 13 2006 sought to submlt revrsed legal memoranda as~
well as addltronal oral argument to the. Panel In support of thls Motlon he (a) argued
Comrmssron Regulatrons 67- 701 67 704 67 706 and 67- 708 venﬁed a rrght to oral argument
before the Appellate Panel (b) malntamed the plam language of Regulatlon 67- 706 (“Each party
1s perrmtted ten mlnutes for oral argument The appellant is permrtted three mlnutes for reply ”)
entltled h1m to reargue his pnor appeal (as enhanced by J udge Buckner s. Order) and (c) further
subm1tted “the need for oral argument is clearly helghtened by the absence of two of the three
prevrous Panel members

18 By Orders dated J anuary 3 2007 the Comrmssmn (a) des1gnated an
Appellate Panel whlch mcluded two new members (b) dlsmlssed hlS Mot1on and (c) ruled the
Motlon Wthh was wholly con31stent w1th Judge Buckner s d1rect1ve addressed “the ments of
[the] case

19 In view of the Comrmssmn s detennmat1on that thls Motlon affected the
ments of thls pendrng cla1m as Well as hrs understandmg the J anuary 3 2007 Order deprlves h1m

of the oral argument mandated by Regulat1on 67 706 Mr Bolden hereby appeals the




":"Comm1ss10n s dec1s1on to the chhland County Court of Common Pleas pursuant to the |
. A_E:prov1s1ons of S C Code Ann Sect1ons l 23 380 (1976 as amended) and 42 17 60 (1976 as
- ';'_'-.amended) based upon the followmg except1ons | | v
> | A ' Mr Bolden hereby re1terates Exceptmns A W as outlmed mhrs
.':‘December 16 2003 Pet1t1on for Judrclal Rev1ew as ﬁllly and effectrvely as 1f restated verbatlm '
. -" ' B. . . The Cornrmssron erred in. fa1hng to allow Mr Bolden the opportumty to N
__‘_present addmonal oral argument in connect1on W1th J udge Buckner s remand because (a) a I |
rev1ew of 1ts pertment regulatrons partrcularly 67 7 06 venﬁes h15 absolute nght to oral
, ~'.argu'ment in connectlon w1th proceedmgs before the Appellate Panel and (b) Judge Buckner S
" TIC.)rder .spec1ﬁcally mstructed that any actlon on remand be not only cons1stent W1th the contents
iof h1s Order but also apphcable .Commlsslon. .regulatlons N | | B

C.' '; The Comm1ss1on erred 1n fa1hng to allow Mr Bolden the opportumty to :' -'

- "'present add1t10nal oral argument in connectlon W1th Judge Buckner 8 remand because (a) a o

| '»: rev1ew of its pert1nent regulat1ons partlcularly 67 706 venﬁes hrs absolute nght to oral

argument in connectlon W1th proceedlngs before the Appellate Panel and (b) our Supreme Court

_' 'has held an admmlstratlve agency must also follow 1ts own regulatrons in carrylng out the : o :

- .legltrmate purposes of the agency.” Tl’lSke V. Department of Mental Health and Env1ronmental N

'. Control 292 S C 190 355 S E 2d 531 533 (1987)
D _ The Commrssmn erred in falhng to allow Mr Bolden the opportumty to '
N prcsent add1t10nal oral argument in connectlon w1th J udge Buckner S remand because (a) a

: rev1ew of its pertlnent regulatlons partlcularly 67 706 venﬁes h1s absolute nght to oral

argum_ent 1n~;connect10n with proceedlngs befo_re the_'Appe.llate Panel; and (b)_ oral argument W_as .




) :pamcularly 1mportant m the current context g1ven the nature of issues requlrlng resolut1on as

: well as the fact two of the three Panel members were totally unfamﬂlar W1th the ments of thrs B e

‘_'_ outhned in the apphcable regulatlons

' clalm o .;

. L.  The Cornrnission erred'rn_impiicitlyconc_lud'ing_ Mr. Bolden;_s request for

' -forﬂ-éréurrient was somehow incon'sistent with'Judge Buclmer’-s ruh'ngs because: (aj his Motion o o
o *spemﬁcally referenced the partrcular nature of the Court 8 remand ( as well as apphcable

_ Com’rmssmn regulatrons "); and (b) srmply sought to take advantage of the procedural nghts Lo ,
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STATE OF SOUTH CAROLlNA )
) : CIVIL ACTION NO.: 07-CP-40- })84
COUNTY OF RICHLAND ) 7
. )
Leroy Bolden )
) o
Clalmant/Appellant ) -
VS ) SRR
Sun Clty H1ltonHead Comm. Assoc )y - ORDER Z E o
Employer ) S"Or-;x‘ ES_ : F"_ :
Ltberty Mutual Insurance Company, ) ?:é _'._ :
DR =
Carrler/Respondents )
)

STATEMENT OF THE CASE

Th1s is an appeal from the J anuary 3, 2007 Order of the South Carolma Workers Compensatron

_ Comm1ss10n (Commission), whlch (a) demed Appellant s, Leroy Bolden’s, Motion for Rehearmg, wrth

: oral argument in compliance w1th the remand mstructrons conta.rned in the Honorable Perry M Buckner :

' _' lIl’s Aprrl 7, 2005 Order and (b) prermsed thls demal on the fact Mr. Bolden’s Motlon was ﬁled

' -subsequent toJ udge Buckner’s Apnl 7 2005 Order as well as its determmatlon the requested relief
’.mvolved “the ments of [thls] case | | -
-4 Essentrally, Mr. Bolden contends (a) the Comm1ss1on s refusal to afford addrtronal oral argument

,‘ is A‘vrolatrve of the “apphcable Comm1331on regulattons referenced inJ udge Buckner s Order (b) 1ts ,
' actrons on remand parhcularly an. attempt to delegate an essent1al element of the Court s mstructrons |
' _(pro\ude “thorough explanations of the ratlonale underlymg its ultrmate deterrmnatlon 1nclud1ng an

appralsal of Mr Bolden S cred1b1hty, 1. e the welght afforded to his test1mony’ ) to one of the 11t1gants was
». _wholly 1ncons1stent wrth Judge Buckner S mandate that the Commrsswn explam . [the] reasomng

: ’_behmd any decision on the merrts of thls cla1m and (c) as the Commrssmn had never prevrously

N THE COURT OF COMMON PLEAS ~ -

SO

‘Alanoa‘ an



_'addressed the credibility issus, its farlure to provrde counsel w1th any ratronale for the purported

| determlnatlon of this issue not only 1gnored Judge Buckner s rather emphatrc ruhng, but also

1nappropr1ately delegated the obhgatron to “deterrmne [a]ll questrons arising under” the South Carolrna ‘

_Workers Compensatron Act 1mposed by S C Code Ann Sectron 42- 3 180 (1976, as arnended) Iagree
fvacate__the Cornrmssron s determrnatrons and remand this case for further action 1n accordance wrth the
terms of this Order._ : E | | |

 FACTS |

: “;-'{A. . INJURY AND INITIAL N[EDICAL TREATMENT

K On November 7, 2000, Mr. Bolden sustarned a compensable back injury whrle performrng his’job

'dutres for Respondent Sun Crty Hrlton Head Commumty Association. After initially receiving treatrnent

-_through a local hospital and the company phys1c1an he was referred to Dr. Eugene A. Elrne J r,an -
| ',_orthopaedw surgeon for further evaluatron

’f:f"f -f'__*B. ~ DRELINE

. While treating Mr. Bolden through the use of conservatrve medical modahtres Dr. Elme noted (a) _

l.-complamts of low back and radlatrng rrght leg parn "wrth some numbness and trnglrng" (b) the presence
1. '_-of "falrly significant lumbar paraspmal muscle tenderness and spasming"; (¢) an inability to engage 1n '
-l__':'repetrtrve bendmg, squattmg, twrstrng or hﬁmg act1v1t1es and (d) an antalgic gart

o | ~ In view of these syrnptoms as well as the recommendatrons of an mdependent evaluator Dr

,“=_»_‘E11ne recommended the perforrnance of an epldural mjectron, which was administered on Apnl ll

| 2001 However when this procedure farled to provide any apprec1able relief and Mr Bolden manrfested

clrnrcal evrdence of dlscogemc parn (posrtrve nght strarght leg raise response g1ve way weakness of his

A' nght EHL and gastrosoleous as well as his trbrahs anterior"), Dr. Eline obtained an updated MRI scan, -



1

'whmh revealed "annular bulgmg [at LS Sl Wthh was] abutting the S$1 nerve root sleneyge's RS
b11aterally -

Desp1te this finding, Dr. Elme d1d not beheve Mr Bolden was a surglcal candrdate and
recommended continued use of med1cat1on (V10xx, Soma and Ultram) for symptom control v
Add1tronally, this physrclan (2) determmed he had sustamed a 10% whole body/ spmal 1mpa1rment "due g A
to hrs res1dual lower back and right leg symptoms" (b) recommended contlnued med1catron and |
reevaluatlon every three months in order to malntam h1s condltlon and (©) ultnnately concluded Mr
Bolden-Was "only capable of sustarnmg sedentary Work act1v1t1es as a result of hrs compensable back
R mJury and its consequences. SO In thls regard Dr Elme srrmlarly conﬁrrned “whlle Mr Bolden s pam -

' threshold may be lower than that of other md1v1duals ‘his lumbar pathology is certamly producrng some k b-
: .level of pam which lnmts his ftmctronal capac1ty to sedentary work ..... | |

c ‘ VOCATIONAL EV]])ENCE

g On June 1, 2001 and August 30 2001 Mr Bolden was evaluated by Dr. W1lham W Stewart of
_the Umvers ty of South Carolma School of Medlcme 8 Departrnent of Neuropsych1atry and Behavroral .

' '::'Scrence On these dates, Dr. Stewart admlmstered both L.Q. and educat1onal testmg, wh1ch estabhshed
:he (a) had a full scale 1 Q. of 73, whlch "place[d] . him shghtly above the mentally deﬁcrent (retarded) ‘
| 'range" and (b) possessed educa‘nonal skrlls (readlng and anthmetrc) Wthh were reﬂecuve of funcuonal |
| 1lhteracy | . |

Intlns regard Dr. Stewart explamed |

_ Clearly, from an mtelhgence standpomt Mr. Bolden would have to be
..+ considered an individual who, because of his low borderline intelligence, would
* . /7 have problems ¢ coping and. deahng w1th his injuries, his inability to return to the

L i jobhe considered a career (not Just a Job) "and what he m1ght be capable of domg '
. .ointhe future.




Co Itis nnportant to remember that mdrvrduals who fall in this very limited
-. - range of intelligence have great dlfﬁculty both understanding and explammg their
; o physrcal problems. This lack of sophlst1cat1on is often misinterpreted, and, in
-+~ fact, may be assumed to be evidence of symptom magnification/exaggeration.. In
_-_'_"Vlew of this fact, it is not surpnsmg that Dr. Eline originally suggested symptom
- . .magnification. However, he later- verified Mr. Bolden's actual pathology was
- severe enough to limit him to no more than sedentary work, which represent
- -_severe work restrictions. :

B "; _;-"‘ After considering his work hrstory (”heavy to very heavy. from a phys1ca1/exert10na1 demand

'_standpomt and . unskilled to low-semr skllled from a skill level standpomt") in hght of the ‘_. o

o restnctlons identified by Dr. Ehne D1 Stewart determmed his “prognosrs for successful vocatronal .

_ :_rehabrhtanon to some kind of hghtere 'alternatry_e work or job is qurte poor. . .." Dr Stewart hkewrse y
o COnfnrned:

AR When M. Boldens phys1ca'1 limitations are con51dered in light of his.
e 1111teracy and borderline (retardatron) intelligence level, it is highly unlikely he
~+ ~will be able to find and sustain: employment. And, based on his age, work hlstory '
~ -+ and total illiteracy/low level of education, it is also concluded thathe isnota =
"+ realistic vocational rehablhtatron candidate. Consequently, I do not believe a -
. reasonably stable market exists for the types of services Mr. Bolden is physrcally,
SO educationally and vocatlonally capable of perfornnng

»p.. INITIAL LITIGATION BEFORE CONHVIISSION

L Durmg a May g, 2002 hearrng before the s1ng1e commlssroner Mr. Bolden testified that he (a)

,had always requlred assistance in managmb h1s money for paymg bills (HearmJgr Transcript, p 18) (b)

B encountered drfﬂculty readmg, to the extent he took an oral test to obtam his dnver s license and

n requlred help from family members to understand correspondence and complete _]Ob apphcatlons

(Heanng Transcnpt pp- 8, 10); (c) took pnmanly vocatronal/trade courses in school (Heanng Transcnpt -




mechanrc s helper (Hearrng Transcnpt P 48) He lrkewrse described the various physical symptoms and B
functronal limitations produced by his compensable back 1nJury |

. Conversely, Sun City Hilton Head and co-Respondent L1berty Mutual Insurance Company; _
mamtamed (a) Mr. Bolden’s educatlonal ab1l1t1es exceeded the level estabhshed by standardlzed testrng,; .
’(b).he had prevrously engaged in certam act1v1t1es whrch were retlectrve of a higher level of hteracy, (c)
v1deo surve1llance footage was mdrcatrve of an abrhty to perforrn gainful ernployment ona regular bas1s -_ .
'Iand (d) Mr Bolden was fot 2 cred1ble w1tness -
| By Order dated February 27, 2003 the hearmg commlssroner found: (a) the ev1dence d1d not-' B
support a ﬁndmg that. : [Mr Bolden] is permanently and totally d1sabled” (b) his residual perrnanent |
drsabrhty amounted to 17% of his back and (c) Mr Bolden was entitled to additional med1cal beneﬁts B
However she did not specrﬁcally assess the 1ssue relatlve to his cred1b111ty
o Shortly thereafter, Mr. Bolden rarsed nurnerous excepttons to. th1s ruling per Form 30 dated | A
March 12 2003 Subsequently, by Order dated Novernber 19 2003 an Appellate Panel of the Full
Commlssron affirmed the hearing comrmssroner s Order in 1ts ent1rety

f_ E. JUDGE BUCKNER’S ORDER

By Petition filed December 17 2003 Mr Bolden sought Jud1c1al rev1ew of the Commlssmn S
ruhng Among other things, he challenged (a) the adequacy of the Commission’s factual ﬁndmgs
.- malntammg the Order failed to prov1de any explanatlon of the bas1s/rat10nale for 1ts dlsabrhty
. 'assessment (b) the absence of any analy31s relat1ve to the srgmﬁcance/rmpact of matenal evrdence
contarned in the hearing record (medrcal hrmtatrons educat1onal/vocatronal deﬁ01ts and cred1b1l1ty)

_ -('c) its .farlure to address various 1ssues _ralsed b_y his Form 30.




Subsequently, by Order dated March 27 2005 (ﬁled Apnl 7, 2005), Judge Buckner vacated the
_November 19, 2003 Order and remanded Mr Bolden s claim to the Commrssmn for further actron In
tlns regard he () spec1ﬁcally 1dent1ﬁed several evrdentrary components which were partrcularly
relevant to the assessment of Mr Bolden s resrdual d1sab1hty, (b) -concluded “meanmgful consrderatron
of thls evrdence — 1nclud1ng an apprarsal of Mr Bolden s cred1b111ty, i.e., the weight afforded to lns
test1mony-— is essential to the resolutron of the drsputed issues”; (¢) mstructed the Comrmssron to take : B
“addrtronal action consistent with thls Order as well as apphcable Comrmss1on Regulatlons and (d)
held that “all further rulmgs in thlS matter shall contain not only detalled factual ﬁndrngs but also
thorough -explanations of the ratronale underlyrng [the Comrmssmn s] ultimate determlnanon

= F COMMISSION ACTION ON REMAND

Pendmg reassignment of this clalm to a newly constrtuted Appellate Panel (due to the fact two of )
. the three original members were no longer servmg as Comm1sswners) Mr. Bolden, by Motlon dated
September 13, 2006, sought to subrmt revrsed legal memoranda as well as addltlonal oral argurnent to -
the Panel In support of this Mot1on he (a) argued Commlssron Regulatrons 67-701, 67-704, 67- 706
'and 67 708 venﬁed a right to oral argurnent before the Appellate Panel; (b) marntamed the plam
language of Regulat1on 67-706 (° ‘Each party 1s perrnrtted ten minutes for oral argurnent The appellant is- .
o permrtted three rrnnutes for reply. ”) entrtled hrm to reargue his pnor appeal (as enhanced by Judge | |
' Buckner s Order) and (c) further submrtted “the need for oral argument 1s clearly helghtened by the o
-absence of two of the three prev10us Panel members o
| By Orders dated J anuary 3 2007, the Cornrmssron (a) de31gnated an Appellate Panel whlch

' "mcluded two new members; (b) drsrmssed h1s Mot1on and (c) ruled the Motion, Wthh was wholly

'conslstent with Judge Buckner’s drrect_rv_e,' addresse_d “the men_ts of [the] case.” Addrtronally, desprte




the- perfectlon of this appeal one of the Panel members forwarded defense counsel an e- ma11 Wthh (a)

. 1nstructed h1m to prepare a proposed Order afﬁrmmg the 1n1t1a1 ruhng, and (b) provrded no mdrcatron of

the ratronale for this purported ruhng, mstead leavmg 1t to counsel to address the issues 1dent1ﬁed by -

J u'd_g_e_ Buokner.

- LEGAL ANALYSIS

' A STANDARD OF REVIEW/NECESSITY OF SPECIFIC FACTUAL

FINDING

S C Code Ann. Sectlon 1-23 350 (1976 as amended) provrdes that the ﬁnal de0151on of an:

adrmmstratwe agency "shall include ﬁndlngs of fact accompamed by aconcise and exphclt statement_' '

of the underlymg facts supporting the ﬁndmg " S C. Code Arm Sectlon 42-17- 40 sumlarly prescnbes

that the Commlssron s awards 1nclude "ﬁndmgs of fact, ruhngs of law and other matters pertment to the

quest1ons at issue.

S C. Code Ann. Section 1- 23 380 (A)(S) (1976 as amended) which governs Jud1c1a1 revrew in .' _

th1s context states in pertment part

e The court shall not subst1tute 1ts Judgment for that of the agency as to the
_f-;"werght of the evidence on quest1ons of fact. The court may afﬁrm the decision of the -
- agency or remand the case for further proceedmgs The court may reverse or modify the .
" - decision if substantial rights of the appellant have been prejudiced because the
o '.admlmstratlve findings, inferences, conclusrons or decision are:

(2)

(c)
(d)
(e)

KoR

1n v1olat10n of constltutronal or statutory prov1srons

made upon unlawful procedure
affected by other ertor of law;
clearly erroneous in view of the reliable, probatwe and substantral

" evidence on-the whole fecord; or :
. arbitrary or ¢apricious.or ‘characterized by abuse of discretion or

clearly unwarranted exercise of discretion. -



Addltlonally, it is axiomatic that where as here ‘a case that has been appealed and remanded by

the [C]ourt to the [W] orkers’ [C]ompensatron [C] omission 1 with spemﬁc drrectrons the [C]ormss1on must_ :

proceed in ) accordance with those dlrectrons ” Bobo v. Marshane Corporatron 302 S.C. 86,394 S E 2d 2

4 (Ct App 1990). As further conﬁrmed by the Court of Appeals, the. C1rcu1t Court: (a) “limits the
authonty of the [C]omlssmn when it nnposes/outhnes remand dlrectrves and (b) techmcally mamtams
_]ul’lSdlCthI‘l of the matter “while it awarts the [C] ommrssron $ comphance with the Order of remand 5
(l_ ) |

As prev1ously noted, Judge Buckner S remand mstructrons spec1ﬂed (a)“a meaningful -
consrderatlon of [various portions of the evrdence] mcludmg an appralsal of Mr. Bolden S cred1b111ty
ie. the ‘We1ght afforded to his testrmony —=1s essent1a1 to the resolutlon of the dlsputed 1ssues” (b) all
} further rulmgs in this matter shall contam not only detalled factual ﬁndlngs but also thorough |

' explanat1ons of the rat1ona1e underlymg [the Commlss1on s] ultimate determmatlon and (c) the

Commlssron was obhged to ta;ke “addrtlonal act1on con51stent with thls Order, as well as apphcable '

Cor_nmlssmn Regulations. . . .” (Emphas1s added)

: . f Slgmﬁcantly, a review of the pertment Commlssmn regulatlons reveals: (a) Regulatron 67 ’[01
(A)(4) 1nd1cates oral argument w111 be conducted upon the request of either party; (b) Regulatlon 67 706
estabhshes the amount of time afforded to each party for oral argument (© Regulatrons 67- 701 (A)(4)(a)
and 67 708 (C) identify the 01rcumstances Wthh g1ve rise to Walver of the right to oral argument and (d)
Regulatlon 67 709 (E)(3) similarly addresses one- of the hmlted exceptrons (certrﬁcatlon of 1ssue to
remarmng Commissioners where “the Panel cannot agree on modlfymg the Hearing Comrmssroner s

decrsron”) to the general right of oral argument (exphc1t1y statmg ‘[o]ral argument is not perrmtted” m-

th1s context)




- “The words of a regulatron must be given the1r plain and ordinary meaning W1thout resort to subtle

or. forced constructlon to 11m1t or expand the regulatlon s operatron ? Bverlv V. Conner 307 S. C 441 4l 5-

S. E 2d 796 799 (1992) Addltlonally, Where any quest1on ex1sts as to the 1ntended effect ofa regulat1on '
our Appellate Courts have not hesrtated to apply trad1t1onal rules of construct1on See, Dorman v. .

Department of Health and Envnonmental Control 350 S. C 159 565 S E.2d 119, 124 5 (Ct: App 2002) "

(Applymg rule that amendment is presumed to “make a change in the existing law”)

i 'The plam and unamblguous languaoe:of ‘the above—crted regulatlons clearly establishes: (a)."a -
general noht to oral argument in connectlon w1th the review hearmgs before the Full
'Comrrussron/Appellate Panel; and (b) the Cornrmssmn has delmeated the particular except1ons to its _ -_' _.
| standard procedure However assurmng arguendo, a questlon exrsted as to the presence of thls procedural -
requrrernent application of the relevant rule of constructlon removes any doubt. -

| Spec1ﬁcally, “[a] well—establrshed rule of statutory construc’uon is ‘expressio unlus est esclus1o |
altenus which means that the enumerat10n of partlcular things excludes the idea of sometlnng else not

| _mentloned 7 Pennsvlvama Natronal Mutual Casualty [nsurance Cornpanv v. Parker, 282 S. C 546 320

S E 2d 458 463 (Ct. App 1984) Essentrally, thls canon of constructlon recognizes [t]he enumeratron
of exclusrons from the operation of a statute mdrcates that the statute should apply to all cases not

specrﬁcally excluded ” Hodges v. Ramey, 341 S C. 79 533 S E.2d 578 582 (2000); Rlverwoods LLC v.

Countv of Charleston 349 S.C. 378, 563 S E. 2d 651; 655 (2002)
Revrew of these particular regulat1ons clearly confirms the Commission identified the
01rcumstances where oral argument was e1ther deemed to have been waived or.“not permitted.” leen '

thas fact in light of the language of Regulatrons 67- 701 and 67- 706 it must be presumed the Commrssmn




(). interlded to establish a general nghtto oral "ar'gument; and (b) is required to receive this argument in -
conjunction with any review hearing unless prohibite'd by one of the speciﬁcally enumerated exce'ptions.i _-

It is ax1omat1c that an adrmmstratwe agency must follow its own regulatrons Trrska A

Department of Health and Envrronmental Control 292 S.C.'190, 355 S E.2d 531,.533 (1986) As the -
Comm1ss10n was required to afford Mr Bolden oral argument per both Judge Buckner s Order and 1ts

- own regulatlons fallure to do so constrtuted legal error

Lk Further S.C. Code Arm Sectronl -23- 320 (1976 as amended) provides that “all partles must be -
afforded an opportumty for hearmg after notlce of not less than thlrty days in contested cases. Th1s E '- |

| _ _statute sumlarly “afford[s] all part1es [the o]pportumty to respond and present evidence and

argument on all issues involved.”

Wlnle the e-marl correspondence from the new Appellate Panel references aJ anuary 24 2007
heanng date inspection of the record (mcludmg the Comrmssron s claim file) reveals the respectlve
partres were nelther notlﬁed of this heanng nor allowed to present evrdence and argument. . .”. In thrs
regard I further conclude the adJudlcatlve procedure ut111zed the Appellate Panel: (a) does not. comply
w1th J udge Buckner’s explicit remand mstructrons (b) violates the prov1s10ns of Section 1-23-320; and
(c) hkewlse constltutes an “unlawful procedure as Well as an “error of law” within the meamng of
Sectron 1-23-380.

Although this Court reco gmzes the determmatron as to w1tness credibility is ultrmately reserved
- 'for the Appellate Panel, inspection of the record ﬁrmly estabhshes (a) the ev1dent1ary hearmg whrch
' spawned the current 11t1gat10n took place more than 6.5 years ago (b) neither the heanng comrmssroner
" nor the rnrtlal Appellate Panel (allof whom are no longer servmg on the Comrmssron) addressed the 1sst1e

' 'relat1ve to Mr. Bolden s cred1b111ty, (c) the new Appellate Panel sumlarly sought fo defer (an/or delegate)

10




thrs deterrnlnatlon and (d) the law of thlS case (r e. Judge Buckner s Order) recognrzes ‘a meanrngful
consrderatron of [the]. . . evidence —,1nc1ud1ng an apprarsal of Mr. Bolden’s credibility. . . —is essentral to |
the resolutlon of the disputed issues. . ’ g | |
.‘ Grven these circumstances, I conclude the interests of justice will be furthered by a remand
procedure which mcludes (2) ade noyo eV1dent1ary hearing before a smgle commrssroner (b) entry of an
_Order contarnlng detailed factual ﬁndmgs Whlch thoroughly explarn “the rationale underlymg [any]
deterrmnatron and (c) a srrmlarly detarled/analyzed assessment of the single commissioner’s ruhngs - |
the event elther party seeks review before the Appellate Panel.
| ACCORDINGLY IT IS HEREBY ORDERED that the Commlssmn s] anuary 3, 2007
ruhng is vacated ITIS FURTHER ORDERED that thls matter shall be remanded to the
‘Comrrnss1on for the purposes of: (a) conductrng a de novo evidentiary heanng before the smgle B
comrmss1oner (b) allowmg con31deratron of the current record as well as any add1t10na1
eyrdence subrmtted by the respectrve partres by the smgle commrssroner (c) entry of an Order |
by the smgle commissioner, which contains not only detailed factual ﬁndmgs but also a’
thorough explanatron of the rationale underlymg any rulings; and (d) an Appellate Panel review,

whrch comphes with the prevrously referenced regulatrons as Well as all governing 1egal

authorrtres in the event of an appeal by erther pa.rty

IT IS SO ORDERED
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L State of South Carolina o o ) ~ Inthe Court of Common Pleas

' -_-_.,1_'_C01'Jnty of Richland - ... 1) Civil Action No. 07-CP-40-784
o _.Leroy Bolden, - . : )
IR Clalmant/Petltloner ) NOTICE OF MOTION AND MOTION
- ) TO ALTER CR AMEND
Vs. )
: z_"-»Sun City Hilton Head Comm. Assoc )
D Employe1 L )
)
and )
’ ‘;.leelty Mutual Insurance Company, -
~ Carrier/Respondents, )

| PLEASE TAKENOTICE tna_t the Defendants, thrcugh the undersi gned ccunset, will R
. move before the Court, at sucn time and niace as is hereafter directed, notice cf which will .b'e 'gi\ten :
; to )tOLl foran orde1 pursuant to Rule 59(e) SCRCP altermg and/or amendm g its Order ﬁled J anuar, y
8 »_}-21 2009 The undersigned recelved wrltten notice of the entlv of this Order on January ’)6 2009. j__
‘ As part of its Or_der thlls_,' Ccurt mled that the Clalmant is entitled to a w and .-
. -bzén;ti‘rely.new hearin g before a Sm gleiC-_omm‘i.ssioner and should be allowed to retry '_t_he issues 1n "th'i.s | |
: case ‘This relief was 'ne-ver requested bythe Claimant as part of his Request'fcr Full Commi_'ssion' '
::.Re:i/‘iew of the Single Commisstdner’s vini_t'ial deciston, hts first Petition for Judicial Review heald o
by ] udge Buckneror the P;etition-'_fcr__Judicta] Review heard by th-»is Court.! In nis Petition:cui‘r‘ently- -
: - before this Court the Claimant'has'cnl_y. 1‘ecittested that he be given another oppc_rtunit-y to p1~es-§'r,:t.ct‘a.l
. _- J'-é-étjment to the Full Commisstcn on thc iSsue_of the adequacy of tne Commisston"s existin g’f‘i ndm gs :

. of fact and conclusions of law for this case. .

) ! Judge Buckner, in fact, remanded thlS matter to the Commlssmn initially for the sole N
: putpose of allowing the Commission to more thoroughly explam its ruling i in this case, and not to '
- Vconduct any additional evidentiary. heaungs , :




As part of it Order for thrs matter thrs Court did not address the applopmteness otf L
- the Cla1mant ] entrtlement to such extraordmary rehef or the Defendants ar gument that any- remand" o

..of thrs matter should be limited, at most to addltlonal oral argument before an Appellate Panel Thrs'~ |

" j-'I'Court further has not grven gurdance to the Commrssmn as to the whether or not any de novo hearm.g-'.:
o ':.sheuld be limited with regard to the presentatlon of testrmony o.rl other ev1dence "7 |
~ For these 1easons the Defendants would 1espectfully submit that the Order of thrsﬂ"_.: .‘
8 ;}Coiurt dated J anuary 21, 2009 be altered and/or amended to provrde that any hearm gin th1s rnatter -_
: ”:’upen remand to the Comm1ssron ‘should be lrmrted te addmonal oral argument before an Appel]ate A
"-j:":Panel of the Commrssron o | | |
| | | The Defendants uvould alse respectfully request to have the opportumty to present oral -
| _~.A:_a1 gument to this Court on the 1ssues plesented in this MOthH | |

NANCE MCCANTS &MASSEY o

Clarke W. McCants, IIT
Post Office Box 2881 .. . "~ = = .
Aiken, South Carolina 29802 ...
(803) 649-6200, ext. 21 U

- Counsel for Employer/Carrier . -+ =~

- February 4, 2009




CERTIF ICATE OF SERVICE

I HEREBY CERTIFY THAT I HAVE this date served a copy of the attached

document(s) upon the followmg, by flrst class mall w1th sufflclent postage afflxed thereto to 1nsu1 e

.,p1 Oper dehvery

Andrew N. Safran, Esquire A |
Andrew N. Safran, LLC

Post Office Box 12089

Columbia, SC 29211

NANCE McCANTS & MASSEY

5? wc

Clarke W. McCants, III, Esquhe i
P. O. Box 2881
Aiken; SC 29802 T |
(803)649-6200 ‘

Dated: February 4, 2009
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TATE OF SOUTH CAROLINA

'y INTHE COURT OF COMMON PLEAS
o - ) CIVIL ACTION NO.: 07 CP-40-984"
'COUNTY OF RICHLAND ) B /I%((
_ )
Leroy Bolden DR _
Clalmant/Appellant oy ERR
_ Sun Clty Hllton Head Comm Assoc IO ORDER e
.4 e : 2 E =
Sy P o
Employer ) - o R =
.‘a.nd B ) NG B =
Liberty Mutual Insurance Company, -~ ) Tari =g
-+ Carrier/Respondents. ) el

Pursuant toa Petmon for Judlclal Revrew ﬁled February 2, 2007 Appellant Leroy Bolden :
sought rel1ef from the South Carolma Workers Compensat1on Comm1ss1on $ (Comm1ssron s) J: anuary |
3 2007 Order, mamtarmng this rulmg vrolated the Honorable Perry M. Buckner, III's Apnl 7 2005
‘remand instructions in several respects ln conJunctron with this appeal Mr Bolden submltted a July 11,
2007 “Memorandum in Support of Petmon for J udlc1al Rev1ew which: (a) analyzed the legal erTors
, contamed in the J anuary 3, 2007 Order ( b) 1dent1ﬁed other portions of the appellate record part1cular]y
| .-_ a February 23,2007 e- mall generated followmg his perfectlon of this appeal, that were srmrlarly
_ 1nconsrstent with not only Judge Buckner s rulmgs, but also S C. Code Ann. Sectlon l -23- 320 (1976 as |
_"amended) and (c) prayed for alternat1ve modes of rehef including “a de novo heanng before the smgle '

“CQIHIIIISSIOHCI‘

By Order dated January 20 2009 thrs Court vacated the January 3, 2007 Order, whrle rernandmg :

: '-»thrs matter to the Commlssron for the purposes of




AT (a) conducting a de noOVO ev1dent1ary hearxng before the smgle -

- .. commissioner; (b) allowmg consrderatlon of the current record, as well as any ,

T if-’;addrtlonal evidence submitted by the respective parties, by the single

- “commissioner; (c) entry of an Order by the single commissioner, which contains

: ‘not only detailed factual ﬁndrngs, but also a thorough explanatron of the rationale

= underlying any rulings; and (dyan Appellate Panel review, which complies with. .
.7 - [regulations referenced w1th1n the body of the Order], as well as all govemlng

S legal authorities, in the event of an appeal by erther party '

o ,'._"';'-,Subsequently, per Motlon dated February 4, 2009 Respondents Sun Clty Hrlton Head

,Commumty Association and Lrberty Mutual Insurance Company, requested the Court to amend rts pnor '

Order m accordance with the provrslons of S C.R.C.P.Rule 5 9 (e) Essentlally, Respondents contend
"..the Court s remand i 1nstructrons (a) exceed the scope of relref prevrously sought by Mr Bolden and (b)
| do lnot indicate “whether or not any de novo hearmg should be lxmrted w1th regard to the presentatlon of
.testrrnony or other ev1dence ” | : e | ‘ | o
As prev1ously noted, followmg entry of the January 3, 2007 Order Mr. Bolden appropnately _

| challenged the Commrsswn ] fallure to afford h1m addltlonal ora] argument in accordance wrth Judge

.Buckner $ rullng, which compelled compllance w1th all appllcable Commlsswn Regulatlons . o

'mcludmg those provrslons govermng oral argument Addltlonally, upon dlscovermg evrdence

'_ conﬁrrmng the Comm1sswn s attempted utrllzauon of a “unlawful procedure w1th1n the meamng of

: 'S C Code Ann. Sectlon 1-23 380 (A) (5) (c) (1976 as amended), notwrthstandrng the d1vest1ture of

. Jurlsd1ct10n produced by the February 2 2007 appeal Mr Bolden (a) timely rarsed thls issue to the

. Court (b) suﬂicrently analyzed the 1nva11d1ty of ﬂ'llS procedure and (c) amended. hrs prayer for rehef

A.(Sce, Jul 11, 2007 Clalmant’s/A

_ellant s_Memorandum in Support of Petition for J udlcral Revrew) l
'..-"consequently conclude this Court s January 20 2009 remand instructions are cons1stent w1th Mr

| _Bolden s altematlve requests for rel1ef




-. / »Further mspectlon of thlS Court’s Order reveals authonzatlon for the single commlssroner to '

o een51der “the current record, as well as any add1t1onal evidence submltted by the respectlve partles -

‘ In thle regard I conelude (a) the cnrrent crrcumstances esnemally the length of tlme whlch has .
"transplred since the May 8, 2002 ev1dent1ary heanng and the issues (mcludmg credlblllty) whlch must be . |
-:addressed warrant a de novo hearmg before the smgle comm1ssroner and (b) this Court s January 20
-l:'l')009 Order adequately estabhshes the parameters relatlve to the mtroductmn of ewdence e

| ACCORDINGLY IT IS HEREBY ORDERED that (a) Respondents Motlon to Alter/Amend '

1s demed and (b) this Court’s January 20 2009 rulmg is wholly reafﬁrmed R

IT IS SO ORDERED

_i.‘f’fhe Honorable .Casey Mannmg : 4
. Presiding Judge for the Richland County

.‘_j"f._Co_un of Common Pleas .~ -




 THE STATE OF SOUTH CAROLINA
. InThe Cour_t of Appeals

APPEAL FROM RICHLAND COUNTYAIKEN COUNTY
'~ The Honorable L. Casey Manning
Trlal Court Case No. 2007-CP- 40 00784

' ...,"prpellate _Case..No.- 201'7—000'087» | JAN302317

Leroy Bolden, Respondent, N
Sun Ci-t'}‘z.:'I;.Ii'lton:Head Comm A_sSod, Etnployer / _Appellant,

. Liberty‘MutualliI:nsurance Cornpany, Carrier / Appellant, .

* PROOF OF SERVICE

I certify that I have served a copy of Appellants Memorandum in Support of

‘:Allowmg Appeal on counsel for the Respondent Andrew N. Safran, Esquire by depositing a copy .

. of it in the United States Mail, postage prepald on January 30,2017 addressed to AndrewN Safran
S __ Esqu1re Andrew N. Safran, LLC P. 0. Box 12089 Columb1a SC 29211. o

,'_‘.

"_-,-"Ja_nuary 30,2017

~ - "Clarke W. McCants; IIT
"P.0.Box 2881
© - Aiken, SC 29802-2881
T (803) 649-6200
. Attorney for Appellants




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTYAIKEN COUNTY
The Honorable L. Casey Manning
Trial Court Case No. 2007-CP-40-00784

REcE
Appellate Case No. 2017-000087 IVEB'

JAN 30 201 7
Leroy Bolden, Respondent, SC COUTZ‘ of Appeais

V.
Sun City Hilton Head Comm. Assoc., Employer / Appellant,
And

Liberty Mutual Insurance Company, Carrier / Appellant.

PROOF OF SERVICE

I certify that I have served a copy of Appellants’ Memorandum in Support of
Allowing Appeal on counsel for the Respondent, Andrew N. Safran, Esquire by depositing a copy
of it in the United States Mail, postage prepaid, on January 30,2017 addressed to Andrew N. Safran,
Esquire, Andrew N. Safran, LLC, P. O. Box 12089,Columbia, SC 29211. /

January 30, 2017 %ﬂ/@

Clarke W. McCants, Il |,
P. O. Box 2881

Aiken, SC 29802-2881
(803) 649-6200

Attorney for Appellants




Nance, McCants & Massey
218 Newberry Street, S.W.
Aiken, South Carolina 29801
Telephone (803) 649-6200

James D. Nance, LLC Post Office Box 2881
Clarke W. McCants, I11, P.C. Aiken, SC 29802-2881
A. Shane Massey, LLC Telephone: (803) 649-6200
Amy Patterson Shumpert FAX: 803-649-5566

MCCANTS3rd@aol.com

January 30, 2017

The Honorable Jenny Abbott Kitchings

RECEIVED)
Clerk of Court - S.C. Court of Appeals

Post Office Box 11629 JAN 30 2017
Columbia, S.C. 29211 SC Court Of Appeals

In Re: Leroy Bolden v. Sun City Hilton Head Comm. Assoc.
Appellate Case No. 2017-000087

Dear Ms. Kitchings:

Pursuant to the Court’s directive dated January 20, 2017 please file in the above-referenced
matter the enclosed Appellants’ Memorandum in Support of Allowing Appeal in this case.

Also enclosed is proof of service upon Counsel for the Respondent.
Thank you for your assistance in these regards.

With best regards, [ am

Vv ruly Yours, 4% ——

Clarke W. McCants, III

CWM
Enclosure -

cc: Andrew N. Safran, Esquire




