-

THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS -

© APPEAL FROM GREENVILLE COUNTY RE CEWED'

COURT OF COMMON PLEAS
| FEB 02 2077

SC Court ot Appeqls

12014-CP-23-03197

Letitia H. Verdin, Circuit Court Judge

Appellate Case No. 2016-001425

Natasha Turner | Respondent-Appellant
’ V.

Michael T. Kellett and Carmen Kellett - Appellants-Respondents

APPELLANT’S IN'IT][AL BRIEF OF THE RESPONDENT—APPELLANT

Joseph M. Plaxco (SC Bar No. 100975) ' R. Frank Plaxco (SC Bar No. 4476)

Joseph M. Plaxco, LLC . : 925 Cleveland Street; Unit 59
707 East North Street ‘ ' Greenville, South Carolina 29601
Greenville, South Carohna 29601 ‘ (864) 232-9828

(864) 240-9112 - Attorney for Respondent-Appellant
~ (864) 232-7707 (facsimile) v _
Attorney for Respondent-Appellant



TABLE OF CONTENTS AND CASE'S
Table of Contents

Content§
Statement of Issues on Appeal
Statement of the Case
Statement of facts_
~Argument |
Questioﬁ I
Qﬁestion o
Question III

Conclusion

Table of Cases and Laws
Cases

Crary v. Djebelli ' _
329 8.C. 385, 387,496 S.E.2d 21, 23 (S.C. 1997)

Genay v. Norris
© 1SC3, 1 Bay 8 (1784)

Lister v. Nations Bank of Delaware _
329 S.C. 133, 494 S.E.2d 449 (S.C. App., 1997)

Mackela v. Bentley
365 S.C. 44, 614 S.E.2d 648 (S.C. App., 2005)

Townes Associates, Led. v. City of Greenville,
266 S.C. 81, 221.S.E.2d 773, 775 (S.C. 1976)

- 10

11

8,9



Statutes

SC Code Ann. § 15-32-520(e) (1976)
S.C. Code Ann.'§ 15-37-10 (1976)

S.C. Code Ann: §§ 39-5-10 et seq. (1976)
S.C. Code Ann. § 39-5-140 (1976)

S.C. Code Ann. § 39-5-160 (1976)

Rules

Rule 52, SCRCP



* STATEMENT OF ISsﬁEs ON CROSS APPEAL
L Is a business com@itting an unfair trade preicﬁce 'li.ablcj for reasonable attorhey fees under -
the South Carolina Unfair Trade Practices Aét, S.C. Code Ann §8 39-50-10 et .seq., when suc;h |
' fees weré sought in the complaint? '
A. Weré attorney fegs soughi in the complaint?
B. Are attorney fees limitéd to willful unfair trade practices; or do‘th’ey apply to all
violations, whethc;r willful or not?. |
Bt | Is the Respondent-Appellant entitled to puniti\}e damageé for willful conversion or fo;

willful fraud and deceit?

II. - Isthe RespondentQAppellant entitled to costs?

1
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STATEMENT OF THE CASE
| This case was commenced on June 10, 2014, in the Court of Common Pleas fof

Greenville County, SC. The Respondépt-Appelllant, Natasha Turner ("’Tﬁrner”), sough:t_ damages -
for breachlof contraét, conversidn, fraud and deceit, aﬁd violations of the Unfair Trade Practices |
Act (“UTPA”), all alrising fro_m the Appellants-RespOndents ’I(“Kelletts”) breach of a;l agreement
to repair an automobile. There were three answers, the last of which pled'a general de;nial. :

The case was tried nonjﬁry before Honorable Letitia H. Verdin on November i9, 2015.
On December 11, 2015, Judge Verdin issuéd an order awafding Tumer treble damages of
$10,567.86 for willful violation of the Unfa_ir Trade Practices Act (“UTPA”). The order did not |
address the causés of action for willful conversion and fraud and deceit; nor did it address
Turner’s claim for attorﬁey fees under the UTPA.

On January 7, 2016, Turner‘ rhoved under Rule 52,.SCRCP for an amendrﬁeﬁt of the order
‘to separately state ﬁﬁdings of fact and conclusions of law, to award attorney fees under UTPA,
and to aWa_rd punitive d;images under fhe common law causesiof_.' actioﬁ.

‘ Oﬁ June 7, 2016, Judge Verdin iséued én émended ord(;r, 'sei)arately stating ﬁn_dihgs of

- fact énd conclusions of law. The order denied attorney fees and costs on the ground that Turner
had.not soﬁght them jn\the complaint. Althoﬁgh the amgnded order found willful conversion and
fraud and decei;t to ﬁave been committed by the Kelletts, punitive 4d'amage.s were deniea on the
ground that the couff decli'ned..to make a cumulative award. (Am. Order § 14, p. 6, R p. 31)

On July 1, 2016 the Ke;llétts served theif Notice O,f Appeal; and on July 6, 2016, Turner

served her Notice of Appeal. -
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| STATEMENT OF ]FACTS
| With few exceptions', the trial court’s Findings of Fact are,-unchalie_nged; and therefore set
out the facts of the case, loinding on all parties. “In an action at law, on appeal of a case tried |
without a jury ... fetctual findings of the trial judge will not be disturbeti on appeal unless a
review of the record discloses tltét there is no evidence which reasonably sttpborts the judge's
findings.” Crary v. Djebelli, 329 S.C. 385, 387; 496 S E.2d 21, 23 (1997) (citing Townes
Assoczates Lid. v. City ofGreenvzlle 266 S. C 81,221 S.E.2d 773, 775 (1976))

Buddy’s Garage was an umncorporated automobile repair busmess owned by the Kelletts
Vas eqoal partners. (Tr. 129:17 - 129:23; R. p 166) Neither‘ was active tn the daily‘operation of the
business, and their only employee, Mr. Fincltem, was the managet, estimator, mechanic, body

_ repaibrer and representatiVe for the BusineSS. (Tr. 130:7 - 130l:20; R.p. 167) In the ordinary ‘
course of business, customersdealt solely with Fiﬁchefn; and tltis was true in. all respects in Ms.
Turner’s deahng w1th the busmess up to the time Mrs. Kellett contacted Ms. Turner and adv1sed
that repairs had been completed and her car was ready to be pleCd up. (Tr. 19:7 =17, R. p. 56;
Tr. 163: 11—11 R. p. 200; Tr. 172 5-173:1,R. p. 209 - 210; Tr. 19:7 — 16; R p 56)

On May 7, 2013, Ms. Turner took her car to Buddy’s Garage for repairs resulting from an
accident (Tr.. 22:15 - 2357; R. p. 59 - 60) A few days later, Finchem told Ms. Turner that both‘
bumpers and the transmissioh needed. replacement. (Tr. 21:13 - 22:5 ; R. p 58 - 59) He showed
her a work_ order (PL’s Ex. 1; R.24_3.), indicating that the cost would be $3,867.69, and he advised

" that payment mus‘tbe received before repairs were made. (Tr. 20:14 - 23:14; R vp. 57 - 60) Ms.

Turner accepted the work order, ,ano éigned a statement on it that she'did not know of any ot}ter

repairs that were needed at that time. (Tr. 46:1 — 46:20; R.p. 83) She borrowed the amount of
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her collision insurance deductible, $2,500 (Tr. 23:3 - 23:1 1; R p. 60); _and Finchem _request_ed
from the insurer and received $1 ,815.26, $447.57 more than the afnount of the work order. (Tt.:
24:11 -25:17; R. p. 61 - 62) Ms. Turner’s payment was delivered seven days after receiving the -
work order. (PL.’s Exhibi; 2; R.p. 244) Both payments were depbsited in Buddy’s.‘checking . |
account, vx;hich was under the sole coﬁ&ol of the Kelletts. (Tr. 174:6 — 175:9; R p. 211 - 212;
Kellett Dep. 18:23 —20:23; R. p. 259 - 261) |

There is no satisfactory explanation for th¢ additional $447.57 charge. Mrs. Kellett
claimed it was for storage becausé tﬁe car had been stored at Buddy’s for such a -long time
pending payment and parts. (Tr. 181:14 — 181":23; R. p 21.8) But, Ms. Turﬁer was nevervtolld by
the §vork order or otﬁerWise that mere would bé a charge for storage and the .time between the
estimate and Ms. Turner’é payments was only seven days. This would result in a per diem
‘ charge of $63.94, a strange améunt i_n'déed.‘v |
- The work order provided for réplacement of the transmission with a used one having
-’22.,000'r‘niles. (Pi.’s Ex. 1;R.p. 243) On dl;rect examination,.Mrs. Kellett stated fhat th_ese were
the number of miles on a transmission Buddy’s had or had' located (;l“r. 131:23 —132:4; R. p. 168
- 169) Necessarily this would mean that the trangmission was at Ieasf loéatéd by the tiﬁe of the
wqu ofder, May 7, 2013. But on cross examination she said the trahsmission had been hard to |
locate, and thaf Finchem had finally found one in North Carolina after Ms. Turner's éar wasv -
. d¢1iver.ed‘ to .Buddy"s Garage. (Tr~; 180:1 — 12; R. p. 217) Mrs. Kellett testified that éhe gave cash |

to Finchem from Turner’s payments to buy. the transmission. (Tr. 178:12 - 24; R. p. 215) Butif

! The notation of a storage charge was not on the work order when Ms. Turner agreed to it before
‘payment. This is necessarily true because the notation is in Mrs. Kellett’s handwriting and refers to
fourteen days (Tr. 183:13 — 15; R. p. 220) No such time had passed when Ms. Turner reviewed and

. approved the estimate.
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this was true, the transmission was necessarily located affer Turner’s payments. There is no
record of any pziyment by the Kelletts for a transmission. (Tr. 179:19 - 21; R. p. 216)

After making payment, Ms. Turner iﬁquired several times about the progress of repairs,
and was told Buddy’s was waiting f(;r parts. (Tr. 25:21 -26:5; R. p. 62 - 63) Finally, on July 15,
2013, Mrs. Kellett éontacted Ms. Turner and advised the car was ready to be picked up. (Tr.
28:12 — }16; R. p. 65) She went to Buddy’s, met Mrs. Kellett and looked at the car. (Tr. 28:22 — |
29:7, Rv. p. 65 - 66) She saw that neither bﬁmper had been replaced. (Id.) As to the front
bumper, Ms. Turner was told that Fincham had taken the parts, and that she would have to pick
them up from him. (Tr. 28:17- 21 R. p. 65) Mrs. Kellett tendered a check for $130.00 for an
apparent refund for labor, $32.50 less than Ms. Turner had paid for that labor (PL’s’Ex. 5; PL.’s. - |
Ex. I; R. p. 246 and 243) As to the back bumper, Mrs. Kellett told her she was belng too picky,
and that it d1d not need to be replaced, though it had been included in the work order and had
been péid for. (Trans. 35:11 - 23; R. p. 72; PL.’s Ex. 1; R. p. 246) In claiming Ms. Turﬂer was
entitled oniy to a refund for installation of the front bumper, Mrs. Kellett represented that all
other work had been properly performed. (Trans. 28:13 — 16; R. p. 65; Tr. 76:14 — 22; R.p. 113)

The' discuésion became heated,. and Mrs. Kellett’s language beéame abusive, to the point
that Ms. Turner became apprehensive for her safety. (Tf. 37:25-38:9; R. p. 74— 75; Tr. 73:19 —
75:3; R.p. 110 - 112) Ms. Tumér took the $i'30_.00 check to end the discussion, but never cashed
it. (Tr. 37:12— 14; R. p. 74; Pl’s Ex. 5; R p. 246)

Afte.r leaving Buddy’s, Ms. Turner noticed that the transmission was not functioning
normally. (Tr. 39:9 — 19; R. p. 76) She had the car inspected by an éxpert, the witness Stanstell,

and leafned the car still had its original transmission, unrepaired. (Tr. 4.0:1 -7;R.p. 77; Tr. 87:10
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’— 88:21; R. p. 124 - 125;'Tr; 91:18 - 25; R. p. 128) The lower pah had been wiped clean,
.perhaps to make it appear it had been replaced (Tr. 89:5 - 15 R p 126) |

When Ms. Turner brought suit in maglstrate s court, the Kelletts answered, alleging that
their employee, F inchern, and not they, had committed the wrongful acts. (Tr. 42:3 - 42: 17; R. p.
79; PL.’s Ex 6:.;‘R. p. '247) The rhagistrate.’s court case was disrhissed without prejudice before
trial, and su1t was brought in common pleas court allegmg conversion, fraud and violation of the
- Unfair Trade Practices Act. (Compl. filed June 10, 2014 R.p. 1) Pumtrve damages were sought
on the couversron and fraud counts; treble damages and attorney fees were sought on tho unfalr

. trade practices count. .(Id.) Costs provided by law were sought on all counts. (Id.)

ARGUMENT

L | Is a business commlttmg an unfair trade practice liable for reasonable attorney fees
under the South Carolina Unfair Trade Practices Act S.C. Code Ann. §§ 39 50-10 et seq.
when such fees were sought in the complaint?

‘Note: The matter of attorhoy fees was also addressed in the Kelletts’ Initi‘al Brief; and.
| accordrngly we dealt with the issue in our response brief. However, since the issue is one ou '
-. which we seek reversal, Wwe present our argument again here.

There are two facets to this spociﬁc question. First, was the'lower court correct in
denying attorney feos batsed on a finding that they had not be sought in the complaint? Second,
are attomey fees awarded only for willful violationb of the' Unfair Trade Practices Act? . |

First, the lower court was plainly mistaken in finding the oomblaint did not seek attorney

fees. The complaint, "in"paragraph 40, alleges that Ms. Turner is entitled to attorney fees, and
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section D of the préyer seeks “treble damage.s, attorney fees énd costs” for violation of the South
Carolina Urifair Tradé Practié¢s Act. (Compi.; R. . 7 |
Aside from the sufﬁcienéyléf the complaint, S.C. Codé Ann § 39-5-140 ( 1976) proyides,
“Upon the finding by the court of a violation [of the Unfair Trad¢ Pra;:tices Act] the court shall
‘award.. .reasongble attorney feés and costs.” (emphésis added.) Thé point is that the mandate fo,rv
- attorney feés in an unfair trade practices case does not require ariy allegatidn of entitlement in the
complaint.
Without question, thé court’s recital was simply an dversight. 'But'it must be corrected.
| Second, attorney fees are not limited to ‘willful violations of the Act, but must be awarded
. for all violations, Q_vhether willful or not.

Though not separ'afely designa_ted, paragraph (é) of S.C. Code Anﬁ. § 39-5-140 actually
has three distinct.pané. First, ap injured pa@ is entitled\to actual damages 'for a Vibiation of the
Act. “Any peréon. ..who suffer;. ..loss...as a result of [an unfair trade practice] may bring an
| -action ....td rec;,over ac-tual daniages.” Secoﬁd, treble damages apply if the vidlatién was
intentional: “If the...[act] was a willful or knowing violation of [the Act] the court shall awérd
three times the actual damages.. . ."’ Third, attorhey fees and costs must be awarded in all ééses
for violation of the Act, not just those involving willﬁl or knowing condﬁct: V“Upo'n. ..a Violétion |
of. ..the Act. .. the court Shal_l awa;d. ..reasonable attorney’s fees and costs.” | |

The lower court haé found that the Kclletts knowingly committ'ed ﬁnfair trade practiceé,
and We believe that finding will be susfained. But their intention is -not'r'evleVant to the issue of
attorney fees. Whether théy_.intended to or not, Ms. Turner was the Victirn of an unfair trade

practice and is entitled to reasonable fees.
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1. | Is the Responden't entitled to punitifve damagés? ”
~In a&ditioﬁ to the unfair frade practiée éount ‘the' Respondent also sought punitive

damages for the Appellants’ willful conversion of the money she baid (Compl. First. .cau‘.se of -
actién, R.p.4), and alsio fér the fraud and deceit i)racticed by the Appellants (Compl. Second
- Cause of Action, R. p. 4) | | |

| The facts plaiﬁly support punitivve damages. The lower court found thét the.Kelletts
intentionally and willﬁﬂly converted Ms. Turner’s money. (Am. Order q 6, p. 4 '; R.p.29) The
evidence supporting the finding 1s clear and cbnvinéing and the Kelletts dp pot challenge it.
Indeed, fhey admit c;)hversion and‘ fraud, claiming it Was by their erhployee_ and not them.2

But it was they, not their employee, who “willfully and intentionélly retained” Ms.
Turner’s.funds. Th-ey have persisted in thé conversion for more thén th;ee years.

"The lower court élso found that the Kelletts were guilty of éll thé elements of common
law .fraud'and deééit. (Am. Order {9 & 10; R. p. 36) Again, th¢ e_.videncé fully supporting the
finding is clear aﬁd con_vincing; and the Keilétts_ have not excepted.

It follows that the standards for a puni;ive damage award have beén met.

Punitive damages have long Eeen.accepted in this state. In fagt, Sputh Carolina was the
first of 'tHe American étates to authorize them. In Genay v. Norris, 1 SC 3, 1 Bay 8 (1784), thé
Court awarded “vindictive” damages for an intentional _atténipt to injure.

: Puniti'\./e»damages'are allowed iﬁ both conversion gnd fraud aﬁd deceit cases. In Mackela

V. B'entle); 3.65 S.C. 44, 614 S.E.2d 648, 651 (2005), the Court said, “Punitive damages are

2 In 4§ 26 of their second answer in common pleas court, they say Finchem ;‘Willfully and intentionally retained” Ms.
Turner’s funds, “knowing they rightfully belonged to the plaintiff until the agreed work was done” and that
“Finchem did not perform the work as agreed and yet maintained said funds for himself” (R. p.18) '
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reco~verab1e in conversion c¢ases if the éefendant’s acts have been willful, reckleés, and/ér
committed with conscious iﬁdiffercnce to the rights of others.” The Céurt enumeréted several
factors to be considered in determining the propriety of puﬁitive damageé. These include the
defendant’s degree of culpability, the duration of the conduct, the defgndant’s’ awareness or
concealment, the likelihood the award will deter others, and whéther thé award is réasoﬁably
related to the harm likely to result from the conduct. /d. Substantially the same standards are
contained in S.C. Code Ann. § 15-32-520(¢) (1976).

More recently, a punitive damage award of 26 times the actual damages .wa‘s affirmed by
this Cpurt. In Lister v. NationsBank of Deléware NA., 3298.C. 133,494 SE.2d 449. (SC App.,
1997),.a car 'rental company made an unauthorized charge against the plaintiff’ s credit card for

' damage‘to é car. The Court affirmed a punitiQe Award of $200,000 in addition to actuél damages
of $7,700, saying,
- Although_there is no evidence in the record of similar past conduct, the punitive
~ damages award should strongly deter future conduct by [t_hc defendant] and others. _
The award is reasonably related to the hard likely to result from this conduct....
‘The need for protection and deterrence is heightened by the enormous difficulties
the Listers experienced in dealing with [the defendant’s agent].
(d, at 150-151, 458-459) (embhasis added).
| In this case, 1ike the Listers, Turner too experienced enormous difﬁcu'ltieé dealing with .
Buddy’s Garage and its agent and éwner. |
An a\yard under the Unfair Trade Practices A;t does ﬁot preclude punitive dafnages. SC
Code Ann. § 39-5-160 (1976) providés, “i‘he powers and remed_ies'prqvided by thié article shall '

be cumulative and supplementary.to all powers and remedies otherwise provided by law.” _
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In our case,‘t.he lower coﬁrt recognized that relief qndér the UTPA is supplémental and
cumulative to other rights of recovvery. (Am. Order 8; p.7; S:C. Code Ann. § 39-5-140 (1976()
and S.C. Code Ann. § 39-5-160 (1976). But, tﬁé lower court declined to make a cumulative
award, apparently considering that the treble damages award was sufficient punishment. Perhaps
s, subject to the qualification that, if the treble damage award is not sustained, then \;ve' are
surely entitled to punitive damages. Fér that reason, in our Rule: 52, SCRPC motion, we sought
an amendment to providé punitive démages as an alternative to treble damages under UTPA.
(P1.’s Notice and Motion for Amended of Order filed Jan. 7, 2016 ; R. p. 24)

In short, we are not asking for two bites of the apple; but we are asking for one full bite.

III.  As the prevailing party, was Ms. Turner was entitled to costs?

The lower court’s‘order denies costs. “Plaintiff is not entitled té costs otherwise allowed
- by Iaw.” (Am.-Order, § 13, p. 5; R. lp. 30) -

But S.C. Code Ann. § .15-37—10 (1976) provides, “In every c.ivil éction...'excepf éases in
chancery...such costé [shall] Be ‘allowed as of course...against the»losing pgrty. In cases m
chancery the same rqle as to costs shall prevail unless otherwise ordered by the court.” (emphasis
added.) This ‘is a case at lgw, and the lower court did not haye reason or discretion to deny costs
in contravention of the law.

The denial of costs was probably inadvertent. But whether deiiberz_ite or inadvertent, the

lower court should be reversed on this issue.
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. CONCLUSION
We respectfully submit the lower court’s order should be modified (1) to allow attorney
fees in an amount to be determined; (2) to allow costs provided by law; and (3.) to awérd_pun_itive

damages in an appropriate amount alternative to the award of treble damages.

' vRespectfully submitted:

OM//%/ZW

Jose;% WPlaxco (SC Bar No. 100975)
Joseph M. Plaxco, LLC

707 East North Street

Greenville, South Carolina 29601
(864) 240-9112
joseph.plaxco@plaxcolaw.com

R. Frank Plaxco (SC Bar No. 4476)
. 925 Cleveland Street; Unit 59
Greenville, South Carolina 29601
(864) 232-9828 -
rfplaxco@gmail.com

February 1, 2017
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