THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY RECEWEH o

COURT OF COMMON PLEAS
| - FEB 02 2017
2014-CP-23-03197 e '
- : ~ SC Court of Appeals
Letitia H. Verdin, Circuit Court Judge '
Appellate Case No. 2016-001425
Natasha Turner ‘ B N Respondent—Appéllant
' v '
Michael T. Kellett and Carmen Kellett | , A Appellants-Respond'ents

RESPONDENT’S INITIAL BRIEF OF THE RESPONDEN T-APPELLANT

Joseph M. Plaxco (SC Bar No. 100975) , : R. Frank Plaxco (SC Bar No. 4476)

Joseph M. Plaxco, LLC : - 925 Cleveland Street; Unit 59 -
707 East North Street : Greenville, South Carolina 29601
Greenville, South Carolina 29601 o (864) 232-9828 .
(864) 240-9112 ' _ Attorney for Respondent-Appellant

(864) 232-7707 (facsimile
Attorney for Respondent-Appellant



TABLE OF CONTENTS AND CASES

Table of Contents
Contents | _ o ' ’ A ' | Pége(s)
Statement of Issues - - ‘ : | B
Statement of the Caée o o - o ; 2
Argument | | o ' 'A 3
Queétioni | _ | - o 3
Question II o | | : T 4
QuestonIl I o _'7

" Conclusion ‘ - o » 9

Tab'le of Cases and Laws
Cases

Crary‘.v. Djebelli _ : . _
329 S.C. 385, 387; 496 S.E.2d 21, 23 (S.C. 1997) Ce L s

Daisy Outdoor Advertising Co., Inc. v. Abbott N : - o
322 S.C. 489,473 S.E2d47(S.C. 1996) : e 56,7

Statutes
S.C Code Ann. §§ 39-5-10 et seq. (1976) - Y
$.C. Code Ann. § 39-5-20(a) (1976) | S s

S.C. Code Ann § 39-5-140 (1976) . - ' . _ 8



STATEMENT OF ISSUES

I.  Didthe Appéllants—Respondents breach théi.r contract With the Respondent-Appellant by
- failing to fepair Respondent-Appellant’s car? | |
I Did the Appellants/Respondents"écts constitute an unfair trade practice under the South
Cafol'ina Unfair TradchractAice.s.Act, S.C. Code § 39-5-10 et seq (1976)?
I11. is a.busiﬁess co;nmining an unfair trade préctice liable for .reasbnable attorr_ley fees under
the South Carolina Unfaif Trade Practices Act when such fees were_soﬁght in the complair;t?

A. Were attorney fees sought in the complaiht?

B. Are attorney feés limited to willful unfair trade :pfactices; or do they apply to all

" violations, whether willful or not?
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STATEMENT OF THE CASE
Turner ﬁas set forth her Statement of the Case in her Appéllant’s Initial Brief ‘of the
Respondent-Abpellant. However, she wishes to clarify some factual allegations the Kelletts
assert in their Initial Brief that afe in need of corfe;:tion.
F ﬁst, three answers were filed by the Kelletts, one in magistrate’s court and two in the
common pleas court.
Second, while Mrs. Kellett tesﬁﬁ'ed that F inchefn was involved in an insuraﬁce fraud,
there is no evidence that Ms. Turner was involved: (Tr. 45:4 - 25; R. p. 82; Tr. 105:16 - 20; R. p.
142) |
| Third, the Kelletté are mistaken in saying Ms. Turner sued Wfthout first complaining that
the car had not béen repaired. (Tr. 73:19 - 74:3; 74;13 - 75:3; R. p. 110 - 112) Also Ms. Tufner
tesﬁﬁed that her calls to Buddy's Garage were not fruitful, as the teleph,one line had been
 disconnected. (Tr. 41:14 - 41:21; R. p. 78). |
| Fourth, Ms. Turner signed no memorandum that all repairs were satisfactory when she
. picked lip her car.-fro"rrll Buddy’s Garage. (Tr. 46:1 - 46.:20; R.p. 83)-
| F i'fth, Ms. Turﬁér’s Motion For Amendment of Order sought an }awiard of puniﬁve
darriages a‘lterna;cive to the award of treble damages under the Unfair Trade Practices Act, m
addition to sepérately stated findings of facts and conclusions of law, and an award of attorneys
feesA and costs (PL.’s Notice and Motion fér Amended of Order ﬁled Jan. 7,2016; R. p. 24)
' Finally, the Kelletts are mistaken in sa&ing Ms. Tumer’s co'mpiaint did not seek a[ttorney
fees. In Paragraph 40 of her Complaint, Ms. Turner alleged she was entitled to attorﬁey fees;

and in Paragraph D of the relief prayer, she sought them. (Compl.; Rp.6-7)
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ARGUMENT!
L Did the A'ppellants-Respodndents breach their contract with the Respondent
Appellant by failing to repair Respondent-Appellant’s car?

In their second cornmon pleas answer, the Kelletts admitted Buddy’s Garage had
committed conversion and fraud. In Paragraph 26 of their answer, they alleged: '

Defendant Finchem, acting as agent of the defense as part of his ongoing scheme

-of fraud, theft and deception perpetrated on the defendants; as well as a number of
customers .of Buddy's Garage, willfully and intentionally retained the funds

deposited by the plaintiff knowing they rightfully belonged to the Plaintiff until o

the agreed work was done. Acting outside the scope of his employment, without

* the knowledge or-consent of the defendants, Finchem did not perform the work as
agreed and yet mamtalned said funds for himself.
(Answer, Counterclaim and CrossClaim, R. p. 18) Shortly following, the Kelletts employed .
another lawyer, and a general denial was alleged by Amended Answer.

Throtigh alt pre-trial proceedings and sworn testimony in the trial itself, the Kelletts have
persrsted in their claim that all repairs other than installation of the front bumper had been made;
that they had done nothrng wrong and owed Ms Turner nothmg Now more than three years
after the event and through the intervention of an honorable attorney they adm1t in their Brief
- that the work was not done and that they kept the money belonging- to Ms. Turner. (They .
overlook that the work order also provided for replacernent of the rear bu‘mper. We assume this
to be an ove‘rsight.)

The Kelletts apparently argue. the Court should excuse intentional and willful conversion, -

fraud and deceit, and unfair trade practices because they now acknowledge that their

representations to Ms. Turner were untrue.

" 1 For purposes of factual references see Turner’s “Statement of Facts” contained in Appellant’s In1t1al Brief of the
: Respondent-Appe]lant
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They are too late. Three years heve passed, during wh_ich they have continued to keep
Ms. Turner’s money; and during which -she ‘lost her car because she could not afford to pay a
second time to have it fixed. She has hnd to employ attorneys ‘and an experf; and incuf_ the costs
of litigation. | ’
The Kelletts inake a novel argument, but \ne submit fhey have earned no right to such
charity. | | | |
The facts establish beyend any doubt that the Kelletts teok Ms. Turner’s money and
failed to deliver, falsely claiming that they had, even to the extent of sworn testimony in
| deposition and trial. They falsely alleged that it wés their emp‘loyee, Finchern, who cdnyerted

Ms. Turner’s money, when they knew the conversion was by them alone. By their conduct, they

knowingly committed unfair trade practices, which were of a character capable of repetition.

II. Did the App_ellants-Respondents’ acts constitute an unfair trade practice under the

South Carolina Unfair Trade Practices Act, § 39-5-10 et seq (1976)?

In the initial Order, the lower court found in favor of the Plaintfff “as t'o. her clairns of -
conversion of funds, fraud mlsrepresentanon and v1olat10n of the Unfair Trade Practlces Act
against all Defendants” and awarded treble damages. (Order of Dec. 11, 2015 R p- 22) In the
Amended Order, the court held, “The Defendants’ conduct constituted unfair and deceptive acts
, in the anto;nobije repair bu_sines_s which were capable of repetition. This entitled the Plaintiff to
treble damages under the Unfalr Trade Practices Act resulting in damages‘of $10 567 86.” (Am.

Order, Conclus1on4 R. p. 31)
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But the tKelletts argue that the acts committed were not capable of being repeated because
Finchem was fired on July 13, 2013, and also because ‘the Kelletts ended up closing Buddy’s
Garage after Ms Turner retrieved her unﬁxed automobile there. (App s Brlef) The Kelletts also |
assert that the acts committed were not capable of affectlng the public interest smce “[t]he failure _
| of Buddy’ s.Garage to replace a transmrssron.and not install a front bumper 1nvolves only Natasha
‘ Tumer and Buddy s Garage a srnall automoblle repair shop and “no other mernbers of the
public [were] affected” (Argument II, App. ’s Briet)
The Kelletts construe the langu_age of the Unfair Trade Practices Act (hereaﬁer, “UTPA”)

.  far too narrowly. S.C. Code Ann. § 39-5-20(a) (1976) provides, “Unfair methodsof competition

| and unfair or deceptive acts or practices in the conduct of any trade or comrnerce are hereby |
declared nnlawful. ... Unfair or deceptive acts or practices have an impac_t upon the public
interest if the acts or practices have the potential for repetition.” Craiqy v. Djebelli, 329 S.C. 385,
387, 496-S.E.‘2.d'21, 23 "(.1998). Generally, a plaintiff may prove potential repetition in two ways: | '
(a) “hy showing the same kind of actions occurred in the past, thus-making it likely they will |
continue to occur absent deterrence” and ®) ‘;by showing the company's proc_edures create a'
potenti'al for repetition of the unfair and deceptive acts.” Daisy Outdoo-r'Advertising Co. Inc. v.
Abbott, 3228.C. 489, 49.5;A473 S.E.2d 47,5 (1996). However, these are not the only two means
for showing potential for repetition. Daisy, 322le.C.. at 496-497, 473 S.E.2d at 51-53. The . |
Supreme Court “expressly reject[s] any rigi'd, bright line test that delineates in‘r‘_ninute detail
expressly what a plaintiff mustshow to.satisfy the potential for .repetition/public imp’act prong of

the UTPA test...Rather, each case must be evaluated on its own merits.” /d.
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The Kelletts é}iparently argue that the Act only aipplies to large busine_sses.- But there is

. no basis fo»rA iheir argument. Despite the size of Buddy’s Garage and the humber of its e'mployees _
and customers, ii is clear froin the record that the conducl complained of affected the public
interest, and was thus capable of potential repetition.. The test is nol whether the plaintiff can
prove repetitive acts of bad conduct; it is whether the conducl is of a type that there is a potential
for repetition. /d. It i$ hard th imagine a clearer exémple of an .unfair_ trade practice than taking
money to maké repairs, and tli'en not only failing to make them, but claiming, even tlirough the
trial of the case three yearslater, that they had 'been.made. |

In fact, the Kellett’é culpability for unfaii trade practices dioeAs‘ not d¢p¢nd onlyvon»the '
potential for .repetition. Ironically, the Kelletts themselves establish aétual repetitidn. In their -
brief irl this Court, the Kelletts say tlleir employee, Finchem, was involvéd ina fraudulént scam,
one that they were aware of. (App.’s Brief) In the magistrate’s court, the Kelletts admitted
liability in theii answer, but not to the full amount, bécause ‘;they wei'e taking action against
[Finchem] for fraud.” (Tr. 42:3 - 42:17; P1.’s Ex. 6; R. p. 247) |
- After the case was ,removéd to commi)n bleas and the Kelletts filed vthgir _se_:cond ailswe_r

there, they alleged F inl:hem was théir agent and dealt éxclusively Witli Turrler in the transactions
alleged in the Complaint; (Second Answéi, 1] 23,R.p. 18) and‘ that, acting as “agent of the |
Defendants, and as parf of his ongoing sclieme of fraﬁcl, theft, and deception perpetrated ... on a
number of custorilers- of Bud(ly’.s Garage, Willfully and intentionally relained the funds deposited
by the plaintiff kiiowing that théy rightfully. belonged to thePlaintiff until the work was

done.” (Sei:ond Answer; R. p. 18)
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Ms. Kellett also testified as to her knowledge of Finchem’s scheme; that Finchem was
engaged in a scam in which he claiméd to have reported to the authorities two cars left for
repairs at Buddy’s Garage were stolén, when in fact they were not. (Tr. 138:4 - 139:15; R. p. 175,
176) She also testified that she fired Finchem upon learning that he was involved in a scheme
ordering parts that were paid for by Buddy’s 'Garage, but not provided to customers. (Tr. 161:3 -
161:7; R. p. 198)

’ She testified, “[i]n other céses, [she had] become aware that Mike Fincﬁem was getting
parts and not putting them in cars,” the exact same schéme concerning the repairs for Ms. Turner.
(Tr. 195:7 — 195:13; R. p. 232) |

The evidence here meets the standard set for proving potential repetjtion in Daisy, supra.
There is ample evidence supporting the léwer court’s finding and conclusion fhat the Defendants’
conduct had the potential for repetition, and that in fact it had been repeated, such that it affected
the public and was thus in violation of the UTPA.

The lower trial court’s of an award under UTPA should be affirmed.

HI. Isa business_commit_tiné an unfair trade practice liable for reasonable attorney fees
under the South Carolina Unfz;ir Trade Practices Act when such fees were sought in the
complaint?

Note: The matter of attorney fees is an issue we are seeking on re\'/ers<al, and itis
addressed in the Appellant’s Initial Brief of the Respondent-Appéllant. However, since the issue

is addressed in the Kellett’s Initial Brief, we present our response here.
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There are two facets to this specific question; First, was the lower eourt correct in
denying attorney fees based on a finding that they had not be sought in the complaint? Second,
are attorney fees awarded only for wilt‘ful vidlatione of the Unfair Trade Practices Act?

First, the lpwer court was plainly mistaken in ﬁnding the complaint did not seek attorney
fees. The compldint, in p'aragrnph 40; alleges that Ms. Turner is entitled to attnrney feee, and
section D of the prayer seeks tnem. (Compl.; R. p. 40, 41)

- Aside ﬂom the sufficiency of the complaint, S.C. Code Ann. § 39-5-140 (1976) provides,
“Upon the finding by the court of a violation [of the Unfair Trade Practlces Act] the court shall
award.. reasonable attorney fees and costs.” (emphas1s added. ) The po1nt is that the mandate’for
attorney fees in an unfair trade practices case does not require any allegatlon of entitlement inthe
- complaint. -

Without‘,question, the court’s recital was simply-an oversight. But it must_be corrected.

Second, attorney fees are not limited to willful violations of the Act, but mnst be anvarded
for all violations, whether willful or not. | |

Thongh not separately designated, paragraph (a) of SC Code Ann. § 3945-140 actually
has three distinct narts. F irst,.an injured party is entitled to actual damages for a violation of the
‘Act. “Any nerson. ..who suffers.. loss...as a result of [an unfair trade practtce] may bring an
action ...to recover actual datnages.” Second, treble damages apply if the violation was
intentional: “If the.. .[act] was a willful or knowing violation_‘of [the Aet] the court snall avx'fard
three times the actunl damages.. . .}” Third, att_orney fees and costs must be awarded in atl cases
fot violation of the Act, nnt just those involving Willful or knowing conduct: _‘;Up(l)n. ..a violation

“of...the Act... the court shall award.. .reasenable attorney’s fees and costs.”
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The lower court has found that the Kelletts knowingly committed unfair trade practices,
and we believe that finding will be sustained. But their intention is not relevant to the issue of
attorney fees. Whether they intended to or not, Ms. Turner was the victim of an unfair trade

practice and is entitled to reasonable attorney fees.

CONCLUSION
In conclusion, Turner requests that this Court affirm the lower court’s ﬁndmg that (a) the
Kelletts violated thexr contract with Turner, (b) that the Kelletts acts constituted an unfalr trade

practice, and (c) that Tumer is entitled to reasonable attorn_ey fees.

Respectfuily submitted:

/MQM Dpostr—

Joseféh M. Plaxco (SC Bar No. 100975)
Joseph M. Plaxco, LLC

707 East North Street »
Greenville, South Carolina 29601
(864) 240-9112

-and -

R. Frank Plaxco (SC Bér No. 4476) |
1925 Cleveland Street; Unit 59

Greenville, South Carolina 29601
(864) 232-9828

February 1, 2017
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