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Elson McKanic, Jr., #182215
Perry Correctional Institute
430 Oaklawn Rd. / Q1

Pelzar, SC 29669

pate: A ~RA/ — . 2016

Clerk of Court
Post Office Box 703
Union, SC 29379

R2: Elson McKanic, Jr. v. Statz

Dear Clark:

Enclosad please £find my original petition <for wWrit Of
Mandamus, Memorandum of Law in support of petition Lor wWrit of:
Mandamus, Summons, and Proof of Sarvice for filinyg wita your
office.

I nave also anclosed a self-addressed envalopes ([far your

return to ma clock-stampad copies of thee documencs L[or my
records.

Sinceraly,

glson McKanic, Jr.

Cc: PFile

DEC 282016

Refenred tea 2 6

Answered

3 BEEIVED




Elson McKanie, Jr., #182215
Perry Correctional Iastitute .

430 Oaklawn Rd. / Q1

Pelzer, SC 29669

Date;/gk'“ Ek/ - ' 2016

Mr. Allen Wilson .

S.C. Attorney General
Post Office Box 11549
Columbia, SC 29211-1549

Re: Elson McKanic, Jr. v. State

Dear Honorable wilson:

Enclosed please find copies of my pétition for Writ ~of
Mandamus, Memorandum of Law -in supgort of Writ of 'Mandamus;

;s Symmons. and. Proof..of service for same..._. .. ... cocsooococeso oo

L o JLTTE LRIt 2 M e g g e

Sincerely,

Elson McKanic, Jre.

~ Cec: File



STATE OF SOUTH CAROLINA IN COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF UNION

Elson McKanic, Jr., #182215 C/A NO:

Petitioner,
SUMMONS
State of South Carolina,

)

)

)

)

Ve )
)

)

)

Respondent. )

)

To the above Respondent, you are nareby suminoned and raquired
to serve upon the petitionesr, whose address is listed below, an
answer to the petition for Writ of Mandamus, whicn is nerawitn
served upon you, within thirty (30) days after service of this
summons upon you, 2xclusiva of tha day of servica. If you £ail to
do so, judgement by default will oe taken againstc you for the

relief demandad in the petition for Writ of Mandamus.

Respacctiully submitted,

Daca: 12"‘ N~ 20/(0 (éza /772&/@1;

Greaaavilla County Elson McKaaic, Jr., Fls22ib
Parry Correctional Instituce
430 Oaklasn Rd. / Ql
Palzar, 3C 22060Y




STATE OF SOUTH CAROLINA IN COURT OF COMMON PLEAS

COUNTY OF UNION SIXTEENTH JUDICIAL CIRCUIT

Elson McKanic, Jr., $182215 C/A NO:

Petitioner,

Ve
PETITION POR WRIT
Stace of South Carolina, OF MANDAMUS

Respondant.

sl N gt VP s N Nt N Nl ot

COME NOW, the above-named petitioner do2s nereby petition the
Honorable Court for an issuance of a Writ of Mandamus to relesase
him - from his unconstitutional conviction and sentence as set
forth in his attachad Memorandum of Law in support of nis

patition.

Respectriully submitted,

Vd
sries JR= D 1= poll Eers 775Dyt
Greanville Councy elson ¥Madanlc, Jr., #14221Y
Parr/ <orcaccianal Inscicuce
430 Oaklava Rid. / Ql
Pzlzzsr, 3C 23009



STATE OF SOUTH CAROLINA IN COURT OF COMMON PLEAS

Tt Wt

COUNTY OF UNION SIXTEENTH JUDICIAL CIRCUIT

Elson McKanie, Jr., #182215 C/A NO:

Petitioner,

MEMORANDUM OF LAW IN
SUPPORT OF PETITION FOR
WRIT OF MANDAMUS

v.
State of Soutn Carolina,

Respondant.

Vst S Vg Vst g Vgt S Cacntt Nyt Vo

COME NOW, tne above-named petitionar to nereby preseat nis
Ma2morandum of Law in support of his petition for wWrit of Mandamus
and would show th2 following unto the Honorable Court.

STATEMENT OF THE CASE

Tne petitioner pled guilty on Marca 15, 1971, co Argamed
Robbary in Spartanpurgy County without waving nis rignts ©o
counsal, or having a counsal appointed to r2prassnt nim in said
proceédings. He was, thereafter, sentencaed to five (5) yéars, on
the service of one (1) year: the resmainder to b2 served on
probation.

Tne petitioner was indicted at the Septembar 1975 term of tne
Union County Grand Jury for Armad robbery (1975-GS-44-0177). Jack
S. Flyan, Esq. rspresented him on tna chargas. On Septambar 13,
1975 applicant went to trial and was found guilty as iadiccead.
The Honorables Clarence E. Singlecary santenced nim to twanty-fiva
(25) years. A timaly appeal was filed on patitionsr's bznhalf. Tne
S.C. Supreme Court affirmad his conviction and santence; State v.
McKanic, OP. NO. 76-21 (S.ct. filed March 16, 1976).

The petition2r was indicted at tne Augusc 1931 carm Oof tne
Union County Grand Jury £for Arwmad Robbary (1991-GS-44-0557),
‘Assault and Battery with Intent to Kill, and Possession of a
Firearm or Knife During che Commission of a Violenct Crime



(1991-GS-44-0558). Josepn wWorkman, Esg. representaed nim on cne
charges. On Septsmber 26, 1991, the jJury found niim guilcy of
Armaed Robbery, Assault and Bactery of a High and Aggravated
Natura, and Possession oL a Firearm or Knife During ta=2
Commission o©f a Violent Crime. Tne Honorable H. Dean Hall
sentancad nim to confinemant for a period 2f lif= wsitnout parole
for Armad Robbery and ten (10) years for Assault and Battery of a
High and Aggravatad Nacura. Applicant did not appeal nis
convictions and seatences.

STANDARD OF REVIEW

(A) To obtain a wWritc of dandamus reyuiring tne parforwanca of an
act, the patitioner must show (1) a ducy of the opposing party to
perform the act; (2) the ministerial nature of tne act; (3) che
. specific legal. rignt £for which discnarge of <tne. duty .is
nacassary; and (4) a lack of any other legal ramedy. S22 Portar
v. Jadziniak, 512 S.E.2d 497 (1994):; Anderson v. Scata, 527
S.B.2d 497 (1994).

{B8) In addressing a Miscarriage of Justice claim, the S.C.

Suprem2 Court has n=2l1d that finality must be r=2alized at somg
junctura to achiave a sa2mblance of 2rfactivenass in dispeasing
justice; at some juncture raviaw must sSctop wWitn only cna very
rarest of axception, "wnan to continue a paticioner’'s
imprisonment without a raview (9f th2 wmarits) would amouat to a
miscarriaga of justice." S22 Aic2 v. Stata, 409 S.E.2d 392

(1991). fhe imposition of a sentence in excass of S.C. statutory
and constitutional 1laws snould Qqualify as a wiscarriage orf

justice to excusa a procadural bar.

ARGUMENT

The court snould entartain tn2 merits of tnis Writ of

Mandamus to corract tn2 amiscarriage of justice regarding

patitioner's unlawful Life Santence for ctnree (3) armsad

robbary coavictioas.




In th2 applicant's casa, tna record snows cnat he was
convicted of his first armed robbary in 1%71l. Ha was aygain
conviccted for arma2d roooery in 1975, and ne was Einaliy conviccad
of his current armad robbsry in 1991l. Aftar his coanviction for
the last armad robbery offance, tne judys santencad nim to a lifa
sentence under tha "Habitual Offend=r Law" set forth under tne
1986 Omnious Crime Bill and Safe Str=at Acc."

Accordingly, in 1986 the S.C. Lzgislators snacced cne Omnibus
Crim2 Bill whicn denied parols eligibility for all prison2rs wno
committad a violant crime subsayuent to the passage of tnis Bill.
Howavar, tnere was no provision in tnis Bill tnac aatnorizaed a
judge to imposs a santenc2 bayond tna scacucory maxiaum, as ha
did in p2citionar's case, by unlawfally sentancing nim t©o an
illegal lifs sentance for armed robbary.

Morgover, with rsgard to any procadural opar, che petitioner
submits that his unconc2alad 1971 armed robbary was employed Cto
anhance his sa2ntence to life without parola wJnicn still persiscs
to entitle nim to a raview on tne ma2ricts of nis claim. S22
McDuffie v. State, 277 S.E.2d 595 (S.cC. 198l); Jackson v. State,
489 S.E.2d4 415 (1997).

In addressing an sxcassiva sentencs suca as thac allegyad oy

petitionar, tna S.C. Suprawma Courc nas nald cnac if cthe Courc
unyieldingly anforces post-conviction rali2f as tne only avenu2
of ralief in his case, tnera2 exists a r2al chreat that cn2
patitionear will unlawfully continus td> ramain ia prison b2yond
his life sesxpectancy [£a. 1]. Tnus, wuandar suchn 2xcaptional
circumstances, tha Court neld that 3 casa such as patitionar's
should b2 r2mandad to ta2 circuit gourct for rsszncancing. S22
2.J., Stata v. Johnson, 510 S.E.2d 423 (5.C. 1993).

[En. 1] In 1990, cha maximua santence for amnad ropboary was twanty-five (25)
72ars, wnich was not parolabls under cn2 Omious Crine B8ill.



In conjunction, tna petition2r suomits cnact ic <cannot
seriously be denied that his unlawful life santence for armad
robbery does nobt amount to a gross wmiscarriage of justica to
foreclose an evideatiary reviaw on ta® mericts of nis claiaed
violations set fortn above. Aica, Butlar, and Johanson, =t supca.

CONCLUSION

Wnerafore, for thz foragoingy reasons, tnis Honoraols Court
snould grant an evidenciary nearing to corcsct a fundamancal
miscarriags of justice sufferad by ctne pecicioansr.

Raspectfully submitted,

e JA= R/ — 2006 o, 77E

Grezznvills County ‘Elson McKkanie, Jr., #182215
- : earry Correactional Insticute
430 Oaklawa rRd. / Q1
Palzzr, 3C 29869




SPATE O 30UTd CAROLINA ) Id CoOURT OF COMMOW PLEAS

— s

COUNTY OF UNION SIXTEENTH JUDICIAL CIRCUIT

Elson MexKanie, Jr., #132215 /A tiJ:

Paticionar,
J.
PROOF OF SERVICE
Scatce of Soutn Carolina,

Respondznc.

R N N N N )

A%éév‘ E. [)YZQWzir ¢+ pursaaat to Rulzs 4 and 5, SCRCP,

39 nesraby cactify tnac I parsonally szrvsd Pzcition for wWrit of

Mandainus and Suandon3 upsn ta2 R23pondsat on osnall of psticioner

£lson Mekanic, Jr. oy carcifiad wail, addressed to: Allea wilson,

S.C. Acctornzy Genaral; ©.0. Bog L1549, Columoia, 3C 2921l
I furtn2r cartify ctnac I an Aot a party Or attornay ¢O cnis

acciosn, tnat I am ovar signc2an (13) yaars of aga.

s 12los L e

Greenvillz County Rooert E. Diilard, #220045
Parry Corrsctional Insticucea
43V Oaklawn Road epgq?/’
Pelz2r, ST 29009

SR 10 AND SBIRIBAD befora ne, this

tbtafy Pulic for Souktn Carolina ’ EQ :: R
¥y Connission Exoirss: _/-23.2594 EC v -L:L
212005



TS L gszes ‘
/4,7;“1 fQZ L L4 //5/,4,-«{:@? v

e

- el
L}';f/ Cja ,4%@!’/1-‘&7/ leears #
st o Hiee B USH7

Colum e, 50 C. 2921U- 1547

lI!;*ijlj}s};;i;lg:i;g!??!?Et3!;lll!;!iii;jlil!}}i}il}i’t;;’;;l”

L e B e e

oty




