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James A
SCDCNO i

for: post-con

Abrilk 21, 2014. Respondent fmede ité_

appllcatlon‘f summarlly dlsmlssed

tratlve Purpose J. Mark HayestI f,,r

@ for Adm nls
Code Ann § 17 27 70(b)

Judxc1al C1rcu1t pursuant to S C.

Condltlonal Order adv151nq Appllcant of the Court s 1nten i

rejudlce unless Appllcant providésw

dlsmtss the Appllcatlon with P

al or legal why his Appllcatlon ahould notf

SpECsflC Leasons factu

‘be dlsmlssed 1n 1ts entirety.

Appllcant was granted twenty -(ZG) days from,~the? défej 6

serv1ce of the Order upon "him to show why the Order should no

yed the Order on January 28,.201

become flnal Appllcant recei

and *hls memorandum of -Ordem.oﬂb

law in OpDOSltlon to the
(=2

'qrate follows.

Reason s Why The Order should No

t*Become Fina@w

Argument I




Code fAnn - § :L7f27—45(aﬁ§ Page 3-4 of

"When>con31der1ng the State s motlon for summary dlsmlssal of an
ng:. has been Hel

ﬁllcant are true and v1ew those facts 1n the llght most

Court further held 1n MCCOX: supra, that.'

<proh1b1t10n agalnst successxve appllcatlons and those facts

J

_ br.a questlon of | fact is raised whlch can only ‘be resolved by
'ring.“ See 737 S.E2@ 624 n. 1- 2. .

e _.“_. - ST e e

’;,;_s.@; Code Ann 5 17 27410-160 - (SuppL

MCCoy y.feta;e,;737 545;26?623,(5,0; 2013), the

;,applicatlon for post-conviction 'relief, ‘where no evidentiary.
a i d, the~ Judge ‘must: assume facts presented by

post conv1ct10n appllcant -alleges facts 'that would"

.not. ‘conclu51vely refuted . by the .record- beforej the ctrial.

+1In thié Cese1 appllcant has’ alleged facts that establlshes an

suecessive appllcatlons and those facts are not’ conclu51vely

'féfhted1by the‘recoﬁd before the trial eourtvena enly can be

'resolved by a hearlng

The current clalms 1n Browns new appllcatlon has not be7rAJsed

i —— &=
o ‘ Pl
- in hls preVlous appllcatlon and are newly dlscovered and cad be
i <.oomo

R U
P . -
i - : . -
[ :

exceptioh@td the statute of llmltatlons and proh1h1 1en agalnst

1 = m v
brought before the court pursuant £t § 17- 27 Aﬁ(c) ‘Seé. MCCoyi T




Supra; Franklin v. Maynard,

588 S.E.2d 664, 606 N.7 (sS.C. 2003).
The State has not demonstrated the substance of Brows previous

claims, and if the State does,

i+ would be found “that those
claims, are not these claims,

which Brown only discovered after

his earlier applications. Therefore.,

the Order should not be
granted.

Argument II

In this matter, the Court states’ that?

“the current allegation could raised in prior
proceedings based on applicant's prior application for
post—conviction "relief, and thus the current application is
lﬁﬁncpeﬁﬁil@:@ﬂgﬁbaEﬁ%Q:@ﬂ?EFMSJC*ACOdgﬂ§#A7ﬁ£?:99:W&RPliCQEFWhaS
failed to establish suffiéféhfﬂ'fégébn’:ﬁﬁ?””ﬁé”fccuid"*hbt#“H€Vé*L
raised his current allegations in his previous application...;
rherefore, he has failed to meet the burden imposed upon him. the
Court c¢iting Land V. State, 274 5.C. 243, 262 S.E.2d 735
(1980);Ace v. State, 409 S.E.2d 392 (1991}): Arnold v.State/Plath
v. State, 420 S.E.2d 843 (1992).

have been

This specific languish is the same 1is

sued by the lower Court
in MCCoy., at 626. However,

the s.C. Supreme Court at 626-627,
held tﬁat the lower Court overlodked the discovery rtrule in §
17-27-45(c) which allow one year after the discovery of "material
facts not.ﬁreviously presentea and heard that required Qacation
of the conviction. And the trial Court is not té answer the
discovery questioh without a hearing. o
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STATE OF SOUTH CAROLINA B IN THE COURT OF COI\/IMON PLEAS

)

COUNTY OF SPARTANBURG -~ ) FOR THE SEVENTH JUDICIAL CIRCUIT

James A.‘Browxd, © y . .CaseNo: 2014-CP42-1662 - = w5 LT -
S.C.D.C. No. 282981, )
Applicant, )

) FINAL ORDER OF DISMISSAL
V. ) .

‘ )
State of South Carolina, )
‘ )
Respondent. )

)

This matter comes before the Court by way of an application for post-conviction relief

(PCR) filed April 21, 2014 Respondent made its return on or about October 14, 2015, requesting

be summarlly dlsn'nssed based upon the explratlon of the statute of limitations,

‘the ‘preSutnptmn agamst successwe . PCR apphcatlons and the failure ; e a prima facie"'

showmg of newly dlscovered ev1dence

Pursuant to thlS request >and after rev1ewmg the pleadtnés in ‘thlS tnutter uud ‘allltof the
records attached thereto, this Court issued a Conditional Order of Dismissal signed Jahuary 20,
2016, and filed January 20, 2016, provisionally denying and elismissing thi’s action, while giving
the Applicant twenty (20) days from the date of service of said Order in which to show why the

" dismissal should not become final. Atfached 10 th_q Final Order and 1ncor'porated herein by

N o

reference is an Affidavit of Service dated February 11, 2016, serving the above-mentioned

Condmonal Order of Dismissal on the Applicant. , =

—

o 18

<

Applicant filed a document titled “Memorandum of Law in Opposition Condltronalrgrder'_. B

f'"\ [

of Dismissal” on February 15; 2016, in which Applicant argues his Application sho'hld ﬁBt be""-h |

distissed due to newly discovered evidence..
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This Court has reviewed Applicant’s responses to the Conditional Order of Dismissal in

their entirety, in conJunotion with the original pleadings, and finds a sufficient reason has not

“been shown why the Conditional Order of Dismissal should not become final

This Court notes the Applicant was convicted and sentenced on March 27, 2002, and the
Remittitur was issued on September 30, 2003, in his appeal. As this action was filed on April 21

2014, it was clearly filed well outside the explratlon of the statute of lumtatxons See S.C. Code

Ann. § 17-2745(a) (Supp 2003). This is the Applicant’s third apphcat1on for post -conviction

relief. This Court notes successive PCR applications are disfavored. See Land v. State, 274 S.C

243, 246, 262 S.E.2d 735, 737 (1980). This Court finds the Applicant had the opportunity to

htlgate all issues related to his case at the evxdentlary heanng for his ﬁrst PCR apphca’uon on

Apnl 5,-2005, at the Spartanburg County Courthouse (’7003 CP 4’)-0296) See Odom V. St

337 S.C. 256, 261 523 S.E.2d 753, 755 (1999). (“[Aln Applicant is entitled to a full adjud'lcatlon

'

on the merits of the original petition, or ‘one bite at the apple.’™)

[Remainder of page left blank]
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' within thirty (30) days of the

IT IS THEREFORE ORDERED that, for the reasons set fqrth in the Couit’
Condmonal Order of Dlsm1ssa1 the Ap

plication for post conviction relief is hereby denied and
d1smxssed w1th prejudice. ‘

This Court hereby advises the Apphcant that he must file and Serve a No’ﬁée of ‘Appeal

e semce of this Order to secure appellate rev1ew See Rule 203,
SCACR Apphcant s attention is directed to Rule 243 SCACR., for the pr

ocedures follong the
filing and service of the notice of appeal

4

30

/

AND IT IS SO ORDERED this,” & ffﬂé‘:/ gy
eé ‘ ;
.4’ / . .

#
s

J/” MAR/K H}‘(YES I 7

/Chlef Administrative J udgé
/ Seventh Judicial Circuit

’ S{:Ix }}( [ ML*\/%)J South Carolina.

v J40H
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) 2014-CP-42-1662
)
James A. Brown, )
S.C.D.C. No. 282981, )
~ )
Applicant, )
) CONDITIONAL ORDER OF DISMISSAL
V. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed by James A. Brown. (Applicant) on April 21, 2014. Respondent made its Return,
requesting the application be summarily dismissed.

L PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Spartanburg County. Applicant waé indicted at
the February 2001 term of the Spartanburg County Grand Jury for murder (01-GS-42-296). He
was represented by J. Michael Bartosh, Esquire. On March 25 - 27, 2002, Applicant proceeded to
trial after which he was found guilty as indicted. The Honorable Donald W. Beatty sentenced
him to confinement for life.

A timely Notice of Appeal was filed on the Applicant’s behalf, and an appeal was
perfected. The South Carolina Court of Appeals affirmed the Applicant’s'conviction pursuant to -

Anders v, California, 386 U.S. 738 (1967). State v. Brown, Op. No. 2003-UP-516 (S.C. Ct. App.

filed August 27, 2003). The Remittitur was issued on September 30, 2003..

i — e
f/ 05 :C Hd 021N i

Page 1 of 6




2003-CP-42-0296
Applicant subsequently filed his first PCR application on September 23, 2003, in which
he alleged that he was being held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel; and
2. Subject matter jurisdiction.

An evidentiary hearing was convened at the Spartanburg County Courthouse on April 5,
2005. Applicant was present and represented by David M. Collins, Jr., Esquire. Molly R. Crum,
Assistant Attorney General, represented Respondent. By written order dated May 9, 2005, the
Honorable John M. Milling denied and dismissed the application with prejudice.

A timely Notice of Appeal was filed on the Applicant’s behalf and a Johnson Petition for

Writ of Certiorari was submitted by the South Carolina Office of Appellate Defense. On
February 14, 2007, the South Carolina Supreme Court denied the Petition. The Remittitur was
issued on March 5, 2007. |
2007-CP-42-1238

Applicant filed his second PCR application on April 4, 2007, alleging he was being held

unlawfully for the following reasons:
1. Lack of Subject Matter Jurisdiction

Respondent made its Return and Motion to Dismiss on or about August 15, 2007. An
evidentiary hearing into thé matter was convened on November 5-6, 2007, at the Spartanbuirg
County Courthouse. Applicant was present at the hearing and was represented by Kenneth P.
Shabel, Esqﬁire. On August 16, 2010, the Honorable Roger L. Couch filed an order denying and

dismissing Applicant's application with prejudice for being successive, filed beyond the statute

Tarr gy

/%P 0S:C {14 Qe wvr %10z
A : ,
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of limitations, and without merit.




A timely Notice of Appeal was filed on Applicant’s behalf by Kennth P. Shabel, Esquire.
In a written Order, dated October 5, 2010, the Supreme Court of South Carolina dismissed
Applicant’s appeal for failure to show an arguable basis for asserting that the determination by
the lower court was improper. The Remittitur was issued on October 22, 2010.
Current Application
In his third and current application for post-conviction relief, Applicant alleges he is
being held unlawfully for the following reasons:
I, Ineffective Assistance of Trial Counsel
a. Failure to quash the indictment
b. "Failure to motion for a directed verdict that Brown acted in
self-defense..."
2. Newly Discovered Evidence
Before this Court are the records of the Spartanburg County Clerk of Court Records, Applicant's
prior PCR and appellate records, Applicant's records from the South Carolina Department of
Corrections, Applicant's PCR Application and Respondent's Return and Motion to Dismiss.
I1. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Successiveness
The Court finds that the current Application for post-conviction relief must be summarily
dismissed because it is successive to the previous application for post-conviction relief. S.C.
Code Ann. § 17-27-90 (1985) states:
All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence, or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which,

for sufficient reason, was not asserted or was inadequately raised in the Aori.g.in‘a_l,l
supplemental or amended application, : . o

A\ 085 K B2 T 902
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Successive applications are disfavored and the burden is on Applicant to establish that

any new ground raised in a subsequent application could not have been raised by him in a

previous application. Foxworth v. State, 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305

S.C. 448, 409 S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834

(1992).

This Court finds that the current allegations could have been raised in prior proceedings
based on Applicant's prior application for post-conviction relief, and thus the current application
s successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish sufficient
reason why he could not have raised his current allegations in his previous application for post-

conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State,

274 S.C. 243, 262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amnold v. State/Plath

v. State, 420 S.E.2d 834 (1992).
Statute of Limitations

The Court finds that this Application for post-conviction relief must also be summarily
dismissed for failing to comply with the filing procedures of the Uniforfn Post-Conviction
Procedure Act. S.C. Code Ann. §17-27-10 to -160 (Supp. 2003). S.C. Code Ann. §17-27-45(a)
reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the

sending of the remittitur to the lower court from an appeal or the filing of the final

decision upon an appeal, whichever is later,

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquinv. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Remittitur from Applicant’s unsuccessful direct appeal was issued on September 30, 2003:'

05 :C Hd CZWiF S0l




This Application was filed on April 21, 2014, which was well after the statutory filing period had
expired.
Summary dismissal of a PCR application is appropriate when the application is filed after

the statutory filing period. Leamon V. State, 363 S.C. 432, 611 S.E.2d 494 (2005). In addition,

S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a motion by either party for.

summary disposition of [an] application when it appears from the pleadings . . . that there is no
genuine issue of matefial fact and the moving party is entitled to judgment as a matter of law."
Therefore, Applicant failed to file within the time mandated by the Post-Conviction Procedure
Act and Applicant’s post-conviction relief application must be summarily dismissed.
Newly Discovered Evidence

This Court finds that Applicant’s claim of alleged "newly discovered evidence" is fails to
make a prima facie showing that he is in actual possession of such evidence or how that evidence
likely would have changed the outcome at trial. While under S.C. Code § 17-27-45(c), a newly-
discovered evidence claim can be timely raised within one year of actual discovery or within one
year of when, by the exercise of due diligence, such evidence could have been ascertained,
Applicant claims his allegations constitute newly discovered evidence because he recently
discovered the issues of ineffective assistance of counsel as it relates to quashing the indictment
and moving for a directed verdict. This Court finds that Applicant has failed to set forth a
legitimate reason why such alleged evidence was not readily discoverable at the time of trial,
direct appeal, previous PCR actions, or previous PCR appeals. Before the Court will hold an

evidentiary hearing, the Applicant must make a prima facie showing that he is entitled to relief.

Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.:State_,,245 S.C. ,3‘8,5,,’,;

140 S.E.2d 784 (1965). Applicant has failed to make such a prima faci&gt}gwti%g Emgt 13.?\ iﬁﬂl

\ ’

Ui
PageSof/6 v




entitled to relief based on. the information set forth and, therefore, he is not entitled to an
evidentiary hearing in the matter. Accordingly, this allegation must be summarily dismissed with
prejudice.
CONCLUSION

Pursuant to S.C. Code Ann, §17-27-70(b), the Court intends to dismiss this Application
with prejudice unless Applicant provides specific reasons, factual or legal, why the Application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Spartanburg County Clerk of Court and shall serve

opposing counsel at the following address:

Office of the Attorney General
Patrick L. Schmeckpeper
PCR Division

P.O. Box 11549

Columbia, SC 29211

AND IT IS SO ORDERED this 20 day of

/

N _,,/Z/ s

ReFmrrisLLY A es | |
Chief Judge for Aﬁ?n‘igs\tr%{;e Purpt%elsq
.,Seventh Judicial Circuit
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é"spartanhurg County

Spartanburg County Court House
180 Magnolia Street

P. O Box 3483

Spartanburg, 3C 29304-3433

Phone (364) 596-2591
Fax (864) 596.2239

M. Hope Blackley
Clerk of Court

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

Q,(Wﬁ_ﬁlm ’ 7™ JUDICIAL CIRCUIT
‘Applicant X ‘;%aqgj CASE m@\ Lol DN

% CERTIFICATE OF SERVICE

Respondent
| certify that, on this date, | served a copy of th Djxc\lﬁ‘fﬂh}& 67-({ D\O/ng
In this action dated 20 ;& { pon ) -2\ —1| Ln

By mailing to him/her, at his/her last known address, by depositing it in the U.S. Mail, in an envelope with
sufficient postage affixed, addressed as follows:

(h/a ,\\Le MQJS«M

me@y@m‘m\_

Tl Qm» \m/

(Datg) (Sign ature)
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