IN THE STATE OF SOUTH CAROLINA
In the Court of Common Pleas

APPEAL FROM SUMTER COUNTY

Court of Common Pleas RECEW&

R. Ferrell Cothran, Jr., Circuit Court Judge
JAN 31 2817

Case No. 2012-CP-43-2030 .-SC Court of Appeals

Appellate Case No. 2016-000774

WD MYttt s Appellant,
: V.

Tuomey Healthcare System......c.cccoevvvecirieniininnininiiie s Respondent.

MOTION FOR APPELLATE COURT TO ALLOW CITATIONS
TO UNDERLYING TRIAL AND APPELLATE DOCUMENTS IN LAZERSON

Tuomey hereby moves, pursuant to Appellate Court Rule 240, to cite Trial Court
Orders and other underlying Appellate Court documents filed in the South Carolina Supreme

Court library for the decisions of Lazerson v. Hilton Head Hospital, 312 SC 211, 439 SE2d 836

(1994). The arguments raised by Appellant Myat are virtually identical to issues raised and ruled
upon by the South Carolina Supreme Court in Lazerson. These documents to which Tuomey
seeks to cite are not properly identified in Record on Appeal as factual documents, but rather are
underlying documents which shed light on the Supreme Court decisioﬂ in Lézerson. Tuomey

submits that Appellant Myat’s arguments, in essence, seek to overturn the reasoning of Lazerson

and that the documents listed below are critical to efficiently addressing the legal precedence of




Lazerson. Tuomey seeks authority to cite the following documents that were retrieved from the
S.C. Supreme Court library (microfilm). By copy of this motion, the following documents are
being provided to the Appellate Court and opposing counsel. The documents are as follows:

Hilton Head Health Services Corporation IRS letter;

Hilton Head Hospital Center IRS letter;

Hospital Association Amicus;

Motion for Reconsideration and Motion to Declare a Statute Unconstitutional
(Zimmerman v. Bujenovic, etal);

Trial Lawyers Amicus;

Order (Zimmerman v. Bujenovic, etal) dated 6/15/92;

Order (Zimmerman v. Bujenovic, etal) dated 8/8/92;

Order (Bennett v. Bujenovic, etal)dated 12/30/91; and

Corporations, 2000 South Carolina Laws Act 336 (S.B. 732).

b

A SR A

RESPECTFULLY SUBMITTED,

DAVID C. HOLLER
Federal ID: 5608
ATTORNEY FOR THE DEFENDANT
126 North Main Street
Post Office Box 580
Sumter, South Carolina 29151
January 27,2017 (803) 778-2471
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COMCLUBION
For the foregoing reasons, the Association urges this

Court to révarse the court balow,

CALLISON TIGHE ROBINSON
& AMASTASTON' L7
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effact to the former mlohe.

164 &.C. 115, 1?2, 161 S.B. 869, 872 (193%}; Stone ¥,
Traynham, 278 S.C. 407, 297 §.E.2d 420 (1982).

Here, Qa are not even dealing with the same statute.
Section § 13~55~200(n) marely provides s definition for a ters
ugsed in § 33--55~21§ and the constitutionality of ths latter
section has alréady been uph¢ld by this Court. Fothing
roquires that the limitation of liability for charitabls
institutions be struck down as a result of the legislature’s
allaged failure to constitutionally define that wvhich (s &
charitable organization.

The Association is convlmced that § 33-55-200(a) is &
legitimatae, rational and t:-onttituti_onml exarcise of
leéislative power and thaerafore urgss this Court to reverse
the court below; ﬂbﬂavar, if this Court finds to tha
contrary, than nothing preventa this Court from severing the
definition of a charitable organization from the limitation of
liability for such an organization that this Cof,xrt has alyaady

found to ba conatitutional.

18




costs in this country will reach the §1 t:ril;:io‘n wark. Id.
The burden on fadsral tax rsvemics rwatim; from this
astronomical increass in heaith care costs ls- vecoxning
overuhe;ninq. For fiscal year 1952, ‘federal wmedicaid coste
roge 29% to 367.8~b11110n.‘ Id. at K10. Of courss, states

share the coat of n@diu&id and South Carolina‘'s share for

fiscal 1993 waa $224,939,411.00. 1992 Appropriation Act, Act

No. 501, § 38A.

The sveeping decision of the court bslow will only add to
the already nearly overvhelxing coet of hsalth care in thia
State and unnecessarily so.

The court below posed itsslf the following gquastion after
finding that § 33-55-200(a) Q&I unconstitutional, “doss tha

whole limitation [§ 33-55~210) pass away, or im it atill

within the province of the judgs and jury to hava to make &

determination baged upon whather or mnot in tact the
[Appellants are} charitable orq&mlzgilon(gw' The court balow
concluded that "the *"whols 1limitation*® wmust ®*pass away.”
Record on Appeal at 000019. This wvas clearly error.

When one part of a statute is unconstitutional, while

another part is not, the latter may ‘ba sustiained if: ¢ 1)' the

constitutional . part of tha antatute is capable of bemq
severed; (2) striking out the unconstitutional portion of the
statute will not frustrate its legiglative purpose; and (3) it

is not necessary to insert vords or termp to ssparate the

constitutional part from the unconstitutionil part and to give

i s e waoimeog e am e




these, thirty-four (34) are charitable organizations under the
statutory scheme held to be unconstitutional by the - lowsr
court. ‘ '

The sweeping changs of the lav pronounced by the court
below would affect all wembers of Ausociation. The meubir
hospitals considered to b; charitable o:g;aianéiand undey §
33«55-200(:).§ou1d be dir-ctly aftected by the resoval of the
danages "cap,* while all masber hospitals would ba affscted by
the increased coast of operation of -all hospitals resulting
from the loss of the damngem “cap® to the gharitable
hogpitals. -

While it ia difficult to guantify the cost of litigation
to charitable hospitals, thare can be no doubft that (i} such
costs exist and arfect the operation of all charitabls
hospitals and othck health care providers; jing (2) health cara
costs generally have skyrocketed.

In 1992, 13.4% of the qxoas national product of thia
country was spent in health care gostaz Pena;aoq, J., Graging
America: A in Wealth, D in Leisure, The State, April 14, 1993,
at 6A. This amounts to a total ocutlay of soae $838.5 billion.
pear, R., Health-Care Costs Up . ' '

Threat, N.Y. Tiwes, January 5, 1993 at Al, It is projected

that thia amount will incroquc'uqnc-lzt tbag.ycar fur a total
autlay in 1993 of an estimated $93-9.\’9 billion. JXd.

The cost of health cars is sxpacted to continue to rise
between 12% and 15% over ths next r;va~($$ years. If this

projection is accurats, then Ai early a8 1994, hggi;h care

13




Court hav

33-65-200(a) violates

thie Court and the United States JSupronse
pondents’

Fortunately,
e given clear guidance as te hew the Res

claim must be evaluated.

Pirst, it is clear that ths Raspondsnte sssortion that §
sdue procesa® is a claiw of & danisl of

substantive duas process. Equally clur is that upon

application ot the appropriats
Accordingly, the lower court's

constitutional test, § 33~35-

200{a) is constitutional.

decision should be revarsed.
II.

the lower court srred in oonocluding that
becauss the defisition of u sharitabls erganization
(a) (LaAw Co~

oontlinod in 8.C. Code Ann. ¥ 33~383~200
op 1990) was unconstitutional, the partial {muunity
from  tort 1lability  sfforded gharitable
organisations under 8.C. Code Aun. $ 33-85-210 (Lavy
Co-op 1990) was also ungonstitutiozal.

In concluding that § 33~5%-200({a) was unconastitutional,

. the court below decided that the entire ocheme of partial
y from tort liability for charitabls orgainizations

ijmmunit
sstablished by § 33-55
This Court has already heid

~-210 was equally unconstitutional.
that § 33+55-210 ssrves the

legitimate legislative purpose of encouraging the formation of

charitable organizations, prowoting charitable donations and

preserving the resources of charities. DoR, RNRIR.

The Association is a nqn-fpiogit. organization, organized

and existing pursuant to the laws of the State of South

carolina, and is conposed of bath public and private hoapitals

operating in the State of South Carolina. The Association has

ninety-six (96) wenber hospitals scross ths state, and of

12
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other states, seeing the logic emd rationality of

dafining charitable organizations as those exenpt from

‘taxation under the IRC, have enacted legislstion similar to §

13-55-200(a). See 9.9, MNd. Code Ann. Cts. & Jud. Pro. § L1

309.2(a) (2) (Michic 1989); Hiss. Cods Ann, § 95-9-1 {Law Co=0p

1992); Mo. Ann. Stat. § 537.117 (Vernon Supp. 1992); W.M.
Stat. Ann. § 57-22-3 (Nichie 1992); W.Y. Civ. Prac. L. & R.
71-y (McKinney 1992}; N.C. Gen. Btat. § 1-539.11 (Michie
1992); N.D. Cant. Code § 32~-03-44 (Supp. 1991); R.T. Gen. Laws
§ 5-53-3 (Michie 1987); §.D. Codifisd Laws Ann. § 47-23-28
(Michie 1991); Tex. Civ. Prac. & Rem § 64.003 (West Supp.
1891); Utah Code Ann. § 78-19-3(3) (Michie 1852); Vt. State
Ann. tit. § 12-5781 (Supp. 19%3); and Va. Coda Ann. § 8.01-
220.1 (Michie 1592). Each of these u,t.at;utgs from sister
states refers to 2 gaction of the IRC as & definition of a

charitable . ozgan,iaation.' gach creates a lsgidlative

clagsification which is a# ratienal and thus as permisgible as’

that created by § 33-55-200{a) .
" 6. Conclusion.

The lower court erred when it declared that § 33-35-
200(a) violated the strictures of due priocess. The lower
court appears to have fallen prey to BNenjamin Cardoza's
observation that courts, "bred in the compon lawv rvadition,
view statutes with a distrust which ve sy deplore ‘_but: not
deny.% B. W. cardozo, Jhe _Paradoxes O "

(University Press, 1928) at page 9.

Il
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_the operation of the statute those wmultiple employer self-
insured health plans which, amnq othar things, are associated
with ‘an organization exexpt from taxation under IRC §
501(c) (6). Section 8~11-92(3), which is part of a statute
which allows payroll deductions to bas made from the salaries
of State eumployees ftor donationx to non-—pi:ptit cﬁuit&big
organizations, defines charitable organizations as, anony
other things, thoss which are tax exsspt in accordance with
IRC § S501(cy(3). PFinally, § 8;-1‘3-43'{50(5) of tho EBthica {(n
Goverrnment Act, defines a charitable organization as that
which is describad i IRC § 170{c). |

Each of these code Jections creﬁte,s an ™irrebuttable
presumption®, Jjuat like § 13-565-200{a), that & charitabje
organiza;:ion is one that is tax sx:qnpi: or otherwise definsd by
the TRC. FEach ie & raticnal and efficient Wnisn tor the
legislature to use in craating, as it muat, classirications to
promote and accomplish lagitimate legislative purpdus‘.’

, 5. Other states have adopted similar definitions ot
charitable organizations.

s Statutes other than onses dealing ‘with charitable
organizations create similar rational, yet “irrebuttable*
presumptions. For example, virtually all- profossional licensing
atatites create the irrebuttable presumption that only those
graduates of "accredited”.schools ars compatent to:practice their
profesgsiona in this State. Hes £.d, § 40-9-40 (chiropractors); §
40-15-140, (dentists); § 40-12-100, (embalwsrs/funeral directors);

40-21-180 (engineers); § 40+21-190 (enginssra fn training); § 40~

21-200 (land surveyors); § 40-23-9¢ (snvironmental systems
operators), § 40-28-110, (landscaps architects);: § 40-33-530,
(nurses); § 40-35-30, (nursing homs adminietraiora); § 40-37-90,
. (optometrists), § 40-43-50 - (pharpacists); afd - South Carolina
Supreme Court Rule. 402{c) {lawyars) . :

10




conclusive of its character, kinti or purposeé, and {2) the
organization's true nature might be shown fros the manner in
which it conducted its business ap well as from its articles
of incorporation.. Eigerhardt. auRIa.

further, the corporate. statutory definition did not
# provide any additional quidanco gection 33-55-20(1), defines
‘ s charitable organization as one which i@ or holds itself out
to be benevolent, educational, philanthropic, husane, patriot,

or eleemosynary. |
In enacting § 33-55-200(a), the Houth Carolina
legislature made the rational decision to look to a body of
law and regulation which contains an exhaustive analyeis of
what is and is not a charjitable organization. Py adopting the
: 5e definitional sachens undar sttack, the I.agislatm simply
changed the common law to provids a spscitic, definitive and
rational basis for bestowing '§ 33-55-210's limited iwmunicy
from tort liability upon\ particulur charitable or:ga_mj.zations.

4. Sgction 33-55-200{a) u only one exampla of the
rational classifications sade alnost dsily by the Lagislature.

As pointed out in ¥landig, on »jrrebuttsble presusption”
ig nothing more than a leéisntﬂvaly creatad classification.
Viandis, 412 U.S., 4862 (Burqcr. CoJey diaaontinq)

As Chief Justice Burgay tuu:'thur pointqu out, there are
thousands of state statutes vhich cyeate clusaifications
which, while not perfect, do not violate dup process. 1d.

The SOuth carolina Code is no excuption. For exasple, §
38-41-20, which is part of a statute which deals with
spultiple employer self-{nsured health plans*,6 exempts from

9




By,
716 (1955).

formation, donations and resources ws vwish to encourage and
preserve. ' Organizations which weet the rigorous tests set
forth in the IRC and its Regulations are those upon which the
Léqislnture clearly vished to bestow jimited tort lmmunity.
Thus § 33-55-200(a} is rationslly related to its purposs and
therefore is conntitutional.

2. Section 33-55-200(a) provides far better gquidance and
certainty about what is a charitsble crganization thar did the
common law.

Prior to the enactment of § 33-55-200(a), tha issua of

whether or not an organization was ®charitabie®, and thus

entitled to the protection of the& doctrins of charitable

immunity, was one of fact. Risgrhar
, 238 5.C. 305, 111

S.E.2d 568 {19%59).

However, prior case law in thig Stata provided little
guidance as to what was a *charitable institution.®

One class of organirzation was definitely not charitabls.’
On the othsr han&, few organigations were definitely
charitable.* Prior to the gnactuent of § 33-55-200{a), the
only general guidance the common lav gave Lim;qants regarding
what was or was not & charitable Lnutitutigm’Qgs the general

pronouncement that (1) the charter of a corporation was not

3 Electr;cal cooporatives vers not charitable organications,
. ;ng, 226 B.C. 442, 85 S.E.z2d

‘ The Boy Scouts of Amserica and Columbix Bbupital of Riuhland
County wers charitable, Terry Y. Boy Seoul . $71
F.Supp. 28 (D.S.C. 1978), aff'd 598 F.2d 616 (dth Cir. 1979), and
k .. x 9& S c' 25 81 WcBo

512 (1914).

i
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organization truly is charitable in accordance with §§
501(c)(3) and 501({q). ,

. Por exampie,:s 1.501(c) {3) =1 provides that iglnrdar for
an organiiation to be sxempt under § 501({c¢)(3), it must meet,
both the “organizational® and "oper&tionsal® tests get forth
therein. |

The norganizational* test says that the misﬁpt:i.oa-'s'mkiw
entity must have articles of oéqnnizution which limit tha
purposes of the organization to ona or mo¥e exempt PUrposss.
and do not expressly empower the orxganization to engagsa in
activities which, in themsaives, are not in furtherance of ong
or morae axempt purposaes. Ths.quulétjon then continues at
some length further defining the *srganizational® test and
datailing with great speciticity Hh&t. vill and will not meet
the "oiganizatipnal test. ™ _

Similarly, the “operational¥ test bpegins with the
statement that an organization will be regarded as “operated
exclusively” for ons or wmora exewpt purposas Qaly if it
engages primarily in activitien'uhiqh accomplish an exsapt
purpose; Thereafter, the Regulation procesds to detail, again
with great specificity, thoss activitiee which will and will
not meet the organizational test.

The legitimate laqislativqn purpose Of_ § 33-55-210 is to
encourage the formation of Tcharitable o¢rganizations, to
promote charitable donationa and to preserve the resourcaes of
charitable organizations. Therefore, tha purpogé of § 3355~

200 (a) must be to define thoss charitable organizationa whose




1, Even a cursory sxamination of the Internal Revenus

Code sections referred to in § 33-55-200{a). will reveal tha

rational relationship of that statute te its legislativa
purpose.

As this Court has said, the clear and lsgitimate
lagislative intent of § 33~55-310 ia to encourage tha
formation of charitable organizations, to prosmote charitabls
donations - and to prqaorvev the rsaocurces 6: charitable
organizations, Dee, supra. . The guestion, therefore, is
whether or not § 33-55-200{a)'s detinition of a charitable
organization is rationally related this legislative purpcse.

Section 33-55-200{a) refers to twe subsactions of the
Internal Revenue Code (IRC}. Bection 501(c) {3} of the IRC

lists as “exempt* organizatipns “corporations and any

- comﬁunity chest, fund or foundation, o;quniuéd and operated

exclusivgly for religious, chagitab}p, scientiric, testing for
public safety, literary, or educational purposes, . . . ., *
Saction 501(d4), of the IRC' defines ap exempt

organizations *“religious or apostolic pasociations or

corporations, if such associations or corporations have a

common treasury or community treasury . . . .®

.-These IRC definitions are further refined by Treasury '

Regulations § 1.501(c}(3)~1 and § 105.1(d)-1.
These Treasury Reéulationa provide exhanstive tests and

analysis for tha determination of whether or not an

i
i
i
i
i
i




In support of their position, Respondenta cite Yiandis v.

Kling, 412 U.5. 441 (1973), for the proposition that a statute
which creatas an *irrsbuttable presumption*’ denies due
pfocasso‘ As pointed out in then Hr. Justice Rehnguist's
dissent, the Court's holding in Ylandis “rslies bea§ily on
notions of substantive due process....% 4312 U.S., 463.

Here, the offending statute dafines all *§ 501(c) {3) and
(d)* organizations as charitable. It is this “presumption” or
more precisely "classification,® of which the Respondents
complain. Thus, the issue raised by the Raspondents is one of
substantive, not procedural, due proeaaﬁ,

4. The appropriate tsst to bs applied o the
Respondents' substantive due process claim is whether the
offending statute is ratjonally related to a lagitimate
legislative purpose.

Concludlng’that:that of which the Respondents coxplain
is a denial of substantive rathsr than procedural due process,
the next question'is; What test is to be applied to § 33-55-
200(a), to déte:nina its constitutionality?

That tast is whethar or not the statyte is rationally
related- to what is concededly a legithpﬁce lagislative
purpose, Doe gupra, Hamilton V. Board of T¥ustees of Qconse
County, 282 S.C. 519, 319 S.E.2d 717 (Ct. App. 1584}, and

gtate v, Kizer, 288 5.C. 441, 343 S.E.2d 29% (1986).

addreas®

? In Ylandig the "irrebuttable prasumptipn® struck down was
a statute which provided that anyons who did not have a “legal
in Connacticut ona year prior to Matriculating to a
connecticut institution of higher lsarning woulil, forever after, be
considered a nonresidént and thus be subject tip higher tuitien.

5



arbitrary reasonﬁ, no watter what the process or procedure

utilized to effect the deprivation. Ance, Ing. v, South

8.C. 432, 388 S.E.28 780 (19289}.

An examination of the Respondents arguggcnt raveals that
their true complaint is onhe of substantive due process. They
asgsert that they have Dbean deprived of tha oppoftunity to
litigate the issue of the charitable nature of organizations
which are exempt from federal taxation. They do not, nor can
they, complain regarding the probals by which the legislature
enacted the offending statute.! What they complain about is
their inability to litigate an additiona} issue, that being
wvhether or not the Appellants sare charities under the fofner .

common law 6f this State,

Respondents have not besen denied notice, & reasonable
opportunity to be heard, or a fair hearing before a lavtullyﬂ
conatituted and impartial tribynal. They have access tc 311

" of these in this case. What thay ausert thay h@va~bgen danied

is the opportunity, because of an act of tha South Caroiina g
legislature, to put bafore a jury the issue of vhechar ay not
the Appellants would have been congiflersd charitable - .
organizationé under the conkon law of this Skate as it existed

prior to the enactment of § 3355200 (a).

—————

'  The elements orf procedurnl dua pracann do not apply teo.
legislative acts. tover, 922 F.2d 1152

(4th cir. 1991). * T N .
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210. §See Brief of Respondent at page 5. Indeed, Respondents
could only challenge this cap by asking this Court to overrule

.ﬁ9é_x;_Ansx1;nn_Bad,sxnan;ﬁlggduﬁs:xing;. 297 5.C. 430, 377

S.E.2d 323 (1989).

2. What thslnospondsntuAdm'contend.

The Respondents assert that § 33-55-200(a) denies thes
sdue procaess¥ by creating an “1xxnhUttlth:nraunnptiQh' that
certain.orqanizations which are Qxcnpt'tros'tadaral taxgtion
are charitable and thus partially imsuns from tort liabilivy.
The Respondents contend that this. violates both the U.S5,
Const. amend. V and XIV, and 8.¢. Const; art. I, § 3.

3. The "due process™ allegedly danied the Respondents is
subgtantive, not procedural, due process.

' This Court applies the dams atandard for anslyzing clalmes
under the state constitution as federal courts do in analyzing
claims under the United States Constitutjon. Houth Carolina

Public Service Authorjty v, Citizens and Souther
Bank of South garolina, 300 &.CQ. 142, 386 5.B.2d4 775 {(1989).

Procedural due process is nothing wors than the process

by which decisions affacting the life, liberty or property of

pecple are made. Procadural due process is made up of thres

'aloménts: (1)'notica; {(2) a ru&nonabla apportunity to be

heérd; and (3) a falr hearing before a lawmully constituted
and impartial tribunal. gouth Depirtaent . ith
Mﬂmmznnl_mnm_lmns 203 s.c. 202, 389
S.E.2d 302 (Ct. App. 1987),

Substantive dues process, on the other hand, protects a

. pergon from being deprived of lifas, 1ibarty or property for

3




STATEMENS OF FACTE

§.C. Code Ann. § 33-55-210 (18390), provides & “cap® of
$200,000.00 for tort damages recoverabls against = tcharitable
organization." Saction 3i-38=<208{8} d&Zinss & Aehar itabhle
organization® as ons which is axampt from federal vaxation
under either 26 U.5.C. § 501{c)(3) or § 501 (4) {1988} .

The court balow ruled.that the definition of “charitable
organization® contained in § 33-55-200(a) dani&d, the
Respondents “due process™ by forsclosing tham frox lithating
the issue of whether or not the Appellanta ware “cnaritable
organizationa® within ths meaning of the pripr comson law of
this State. The court went on to hold that since § 33-85-
200(a) denied the Reapoﬁdents due process, the partial
immunity from tort liability afzprdndvcharitablé‘orqaniz;tionj
by § 33-55-210 is unconstitutional. "

on February 17, 1993, this Court granted the South
carolina Hospital ﬁssbciation's (Association) Motion fox Leave

to File an Amicus Curie Brief.

I,

The trial court errsd im ruling tkat 8.C. codo
Ann. § 33-55-200(a) (Law Co-op 1990}, violated the
dus process clauses of the United ﬁtatﬂs and south

Caxolina CQnatitutioas.

1. What the Reapondents gdo not challange,

The Raspandents do not challenge the constitutionality of
the damages cap afforded charituble organizgtions by § 313-55-
2




STATEHENT OF IBHURS OF APPEAL
‘ 1.

The trial court erred in ruling that 5.C.. Code
Ann. §§ 33-55-200(a) (Law Co-op 1990), vioclated the
due process clauses of the United States and South
Carolina Constitutions. :

a. The issue presentsd by the lower court's
holding 1is ona of  substantive, rather than

procedural, due process.

b. S.C. Code Ann. § 33-55-200(a) (Law Co-op

1990) satisfies the reguirements of substantive due-

process since it ia rationally related to a
pernigsible legislative objective.

1.

The trial ocourt earred in concluding that
because the dafinition of a charitable organization
contained in S.C. Code Ann. § 33-55-200(a) (Law Co-
op 1990) was unconstitutional, the partial imaunity
from tort liability afforded ~charitabla
organizations under 5.C. Code Ann. § 33=55-210 (Law
Co-op 1990) was also unconstitutional.
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" STATE OF SOUTH CAROLINA )

- CORPORATION, and COASTAL

i
X
ot
i
i3
2

COURT OF COMMCH PLEAS
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NO. 9%1-CP-07-1580

v

SHARON BENNETT ZIMMERMAN, as
Personal Representative of
the Estate of LAURA JEAN
BENNETT, Deceased,

Plaintiff,
HOTION . FOR RECONSIDERATIOR

AND MOTIOR TO DECLARE A
STATUTE UNCONSTITUTYONAL

Vs,

STEVEN BUJENOVIC, M.D.,
PHILIP NICOL, M.D., THE
HILTON HEAD HOSPITAL,
HILTON HEAD HEALTH SERVICES

EMERGENCY SERVICES OF
COLUMBIA, INC.,

Defendants.

e et ™ Nt ot Nkl N Dt Nkl Nt gt Nt ot Nt W g? Nyl Nt Sm?

TO: COUNSEL FOR THE DEFENDANTS ABOVE NAMED AND JOSEPH BARKER,
ESQ., COUNSEL FOR THE DEFENDANTS HILTON HEAD ROSPTPTAL AND
HILTON HEAD HEALTH SERVICES CORPORATION

PLEASE TAKE NOTICE THAT the Plaintiff will zove before the

Honorable Thomas E. Kemmer;in, Jr., within ten days from the date -

hereof, ‘or as soon thereafter as counsel may be heard, upen the
following Motions: '

(1) Reconsideration by the Honorable Thomas E. Kemmerlin, Jr.
of his Order dated June 15, 1992, granting Defendant Hilton Head

Hospital’s Motion to Limit Liability to $200, 000,

(2) Review and determination as to whether §,.C. Code Ann,‘s_

‘33-55-210, and specifically the defihitienal‘_prcvisions of a

“charitable organization” under §5.C. Code Ann. § 33-5%-200{a), is

unconstitutional as being violative of the Fifth and Fourteentl.

Amendments of the U.&. Constitution and Article 1, Section 3 of the

South Carolina Constitution.

060271




The grounds for these Motions are as follows:

Order of June 15, 1992 limits.only &ctual damages against
Defendant Hilton Head Hospital to $200,000 or limits

total damages againat Defendant Hospital to $200,000;

2. The Court did not . address in its oOrder the
constituticnality of §.¢, Code Ann: § 33-55-200(a).

These Motions 4re based on the grounds set forth in
Plajintiff’s Memorandum in support of Motion For Reconsideration and
Memorandup in support of Motion to Deelare Statute Unconstitutional
dated June 23, 1992, all of which are attached hereto and
incorporated ‘herein by reference. Please be present to oppose said
Hotion if you are s¢ sminded. -

- _ ' HcNKIR/LNW FIRM, P.A.

S (/pﬂ
iy . Y
Aégfgaxﬁ?/>3/. e

Bonald E. Rowell
N : . 140 East Bay Street
_ Post Office Box 1431
Charleston, SC 29402
{803) 723-7831

- ' ATTORNEYS FOR THE PLAINTIFF
dune 7, 1592 :

Charleston, South Carelina

060272

1. Plaintiff wonld askX for clarification as toIWhether the
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11,

Conclusion

F. The Public Policy Interests QFf Allowing Full
Compensation For Injured Perscons, P wment Gf

unist
Wrongdoers, And Collecting Taxes Nh ch Hawve Been

Hegligently, Falsely Or Fraudulently Wirhheld

Are Best Served By Allowing Inguiry Intc An

.organization’s Right To Protection From

Liability pased On B Grant OF $0k{c) (3} amd

(dy Status . . | . sy e e s S
S.C. CODF Aﬂh §§ 33-55-200, g% seg. (1990}
SHOULD ALSO BE FOUKD UNCORSTITUTIONAL UPON THE
GROUNDS OF FQUAL PRUTECTION e e e e e 17
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STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN RULING THAT S.C.'CQDE;ANH. )
33~55-200, et sed. (1990), VIOLATED THE DUE PROCYESS
LINA

CLAUSES OF BOTH THE UNITED STATES AND SOUTH CARDL
CONSTITUTIONS?

DOES THE EQUAL PROTECTION CLAUSE OF BOTH THE UNITED
GTATES AND SOUTH CAROLINA COWSTITUTIONS PROVIDE AN
ADDITTONAL SUSTAINING GROUND FOR THE FPIRDING OF THE TRIAL

L1950}

COURT THAT S5.C. CODE ANN. §§ 33-585~-200, gt EBB8G.
ARE UNCONSTITUTIONAL?
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STATEMENT OF THE CASE -

This case arises out of Hilton Head Hospital’s appeal ol af
ordex issued by The Honorable Thonas B. Kemmerlin, J¥. dared
october 8, 1992 in which. he heid that 8&.C. rode ADNG. §¢ 33-55-
200(a) et sed. were unconstitutional on the ground chat tr violared
plaintiffs' rights to procedural due process ynder bkoth the Ghate
apd Federal constitutions.

on oOctober 14, 1993, The South cayolina Trial Lawyers
Association ("SCTLA") filed its Moticn for Leave tQ Fiie %n amiCUE
curiae Brief 1in support of Respondent Suzanne razerson. The SOTLA,

inter alia, 1equcsted permxssion to brief igsues relared IO ene

constitutional deficiency of the starute upon Rl proTect 08

grounds as well as proc;du1al dug Process
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Appellant filed ohjections 10 SOTLASS MO
Brief on octaober 15, 1993, and raised pnly. The u;} ction that the
abpeal'should not be delayed. N ohbijecticn wad raised §0 3?:1& 5

request to brief the issue of Fqual Protectieh. The MotionR TO O€
allowed to file an Anmicus Curia# Brief was granted by tae South

carolina Supreme Court on October 21. 1993 .




STATEMENT OF #HE FACYS

The Lazerson case involves claims that Ms. Lazerson suffered

injuries as a result of torticus acticas or isactions atuributable
to Appellant, Hilton Head Hespital, Inc. which are alleyed to Le In
excess of $200,000.

Hilton Head Heospital alleged by Affidavit that it was granisgd

tax exempt status by the Internal Revenue Service as 3 charitable

¥

organization under 26 U.3.C. § 501{c) (3}, .Due o its § 501¢c) i3
classification, Hilton Head Hospital eﬁjayg limited liability in
tort actions only under S$.<. Cede Ann, § 33~-55-2310, The limivatioesn
on liability of charitable organizations is set by the statuve at

$200,000, The limitation does not apply te breachas of implied or

express warranty, breach of coptract, or statuterily credtad cauges

of action.
- This appeal derives from the Order f The Hongrakle fhoomas

92 i whaich §,¢. ode &nm. § 33—

[
ve)

Kemmerlin, Jr. dated Octeber §,

LHE-200, et seq., was found te ke a deprivation of Respondeats:

constitutionally protected rights to due process.

LB e e e+ e et
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ARGUNENY

I. THIS TRIAL COURT PROPERLY RULED THAT S$.C. CCDE ANH. §§ 33-55-
200, et seg. (1990) VIQLATED THE DUE PROCESS CLAUSES OF THE
UNITED STATES, AND SOQUTH CAROLINA COKRSTITUTIONS BECAUSE THE
DEFIRNITION OF V“CHARITABLE ODRGANIZATIONY CREATED BY THE
LEGISLATURE CREATES AN IRREBUTTABLE PRESUMPTION WHICH DERYES
RESPONDENT THE RIGHT TO A HEARING GN THE T1SSUE OF WHETPHER
APPELLANTS ARE IN FACT CHARITABLE ORGANIZATIONS.

A. Introducticn.

The briefs of the Appellant, Respondents, and Amicus Curiae,
The South Carclina Huspital Association {(“SCHA®Y, all discuss the
gquestion of whether or not a plaintiff’s right e challenge a
defendant’/s Internal Revenue Service grant of ﬁ@%{c}{}} SCATHS 18
protected by the constituticnally guaranteed yight of proceduratl
due process. The Final Brief of Respordent Sharcn $Penners
Zinmerman, fully addresses the harm of an irrebuttable presumptiorn

and well explains why plaintiffs, under the statutory schese of' |

5.C. Code Ann. §§ 33-55-700, et sed. are denred a reasopable notice
“and opportunity to ke heard on whether thelr Autdqo izsts should
have protecticons from liability. Those arguments will ner be

repeated herein-(but are incorpeorated by veferencel, rather, Tihds
section of this Brief will address the mechanics of obtaining

¢) (3) status by an organization, the ease of obtaiping such
status, anq will provide exazples to the Court of instances whavs

L01(c){3) status was improperiy oktained by an

Q
*~
N3]
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T

T
&

°

Finally, the public purpese to be served by grasting plaintiifs
theilr procedural due process to attack 5¢l{c} {3} status will be
discussged.

B. Plaintiff Recognizes "dl:Q Eroupds Tq Profect Ihe Asserns
Of ‘Pruly Charitable Orqan17at‘on




The procedural history of this acticn is Iipextricably

interwoven with the procedural history of sharon Bennetl Zimmersan

v. Steven Buijenovic, M.D., et al,, and although that action has nov
been settled, the Orders leUuﬂ by the Special Circoult CTourt Judge
in that action, have relevance to thi present action. Judge

Kemmerlin had a great deal of difficulty in reashing his ultigate

decision in these cases as is evidenced by his various Grdsrs, andg

most importantly by a foothote to his Order of Jane 1%, 1992 in
which he had reversed hinmself and detercined that the limiraticon ch

liability was valid and enforceahle., In footnote @ to this Order,

My heart is not in this decision. I s
agree with Fmerson when he says ip hi
"Self-Reliance® that one ¥ . , , must ng
hindered Wy the name of goodness, byt :
explore if it be goodness.,' {R.C.& p. I8}.

Thare arv many good reasons for conveying a rax exewpt status

to organizations who serve charitable, religiocus, edutaticnal amg-

certain other purposes, and such exsnptionys have been present singe
N .
the earliest days of lfederal incoeme tax law. 2 @.G., Act of

October 3, 1913, ¢. 18, IY, G, 38 Svat. 172; Trinidad v. Sagrada

orden, 263 U.%. S78, 281, 44 S.Ct. 204, 68 L.Bd, 438 ({1324); and

st.. Louis Trust Co. v. United Srates, 374 ¥.2d 427, 437 (8tR Cir.
1967) .

n numwroﬁ& circumstances, the GSoverrnsent, and iﬁreed e
public, is compuensated for the joss of tax revenies caused by the
ekemption, by its (Government’s) relief from the fiﬁaaeial burden

which would otherwvise have to be met by the apprepriation of public

o

i
H
-1




i funds to accomplish the same, or a similar general welfare j
. - No good citizen doubts the merits of granting tax exempt status to
organizations who truly promote "goodness® for the bette rment of

the community, and who are pure of heart in their pursuit of such

L3 e e
s, t . .

i laudable goals. Respondent Lazerseon, in this action, merely seeks
'ﬁ t ¢ 1

By’

ny

the right to "explore it if be goodness" that } on Head Mosplital,
Inc. enjoy not only a tax exenpt status granted axﬁast twe Jdecades
490, but that it also enjoy a limitation on damages, when it has in

fact been negligent and cavsed sericus injury tec a cltizer sf the

State of South Carolina.®
C. "Exhaustive Tests" hpnd "Heavy Burdens® g Qrgsnirarvions
Are_Only Factors If The Right ro u%aw* Tabie Status is
Cha;lenqed And Ave hot Hurdles %o Overcoms in Order To Be

The Amicus Curiae Brief of SCHA ipends a3 great deal of affore
in Section I b.l., pp. £~8, to refarence the “eXhaustive leste®
inposed upgn an organization in order ro be &harité%;e:uwger %
SOL{C) (3) and {d). ELxamples are citeﬁ.by SCHS wath reference Lo
Treasury Regulastion § 1.301{c}{3}~1 and Treasury Regulaticn g
105.1(d)y-1. Thae Appellant’s Brief agssumes (withour ClTation or

authorities) a "strong showing® must ke made to the IRS to receive

o -
% 501(C) (3) status and that the IRS audits 501(c 1i3Y's on some Dasis
a3

e . . : . . . R

'ﬁ to assure continued compliance {again, without vitation to any

authority). Appellant’s ¥inal Reply Brief, B 5.

g ‘For purpcses of arguments in.chis appeal, the Court should

K assume that the Agpellant has in fact been pegligast, and that the

- Jlu‘ntle'he pondant has zoffered damages in excess of $2040, 0o,

" which  would e fuily collectible against a nof-cnaritable

’ defoendant. in this 1ight, the stamute- will receive its wmose
-careful scrutiny by the Tourt,




T

"filing a form 1023 with the IRS. An organization simply

What is painstakingly not stated in either of those briefs, is

the ease with which one is initially granted charitable status. In

the case of § 50i(c)(3), the nexhaustive® test is met by simply

pd

geds one

e

<8

individual willing to certify and represent in a Forp which minic

s

the language of the statute itself, that the organization is
entitled to the status of a charitable organization, The ease of
fraudulently obtaining this status is clearly feund in Ereedons

=

Church of Revelations v. United States of mmerica, 588 F. Bupp. £33

(D.$.C. 1984).

In the Freedom Chureh case, & fragdulent scheme wis granted

i
&
53
(14

501(c) (3} status by the. Internal Ravenue gervigve with the =
filing of .a Form 10823, i1d. at &iJ, The fraud {n that case
revolved around a scheme Yo organize on paper a reliqieué
organization which in fact merely gserved tb provide anyong applying
to:it with a certificate that they were a minister of the Froedom
Church of Revelaﬁions such that they could <laim their gerﬁeéaz
residences as parsenages, and use othay Tax exemptigns. The
vexhaustive testis}" and "heavy burden® referenced in SCHA's Brief,
are exhaustive.tests and heavy burdens which only come inzo play

when the charitable organization is challenged. They are uot Lests

which are exhaustively appl:ied at the time an applica#icn i filed
(En the form of Form 1023) so as to obtain charizable statué.

The denial of procedural dué process to plaintiffs seeking to
re;over from 661(3)(3) and (&) Grqanizatidns.iﬂ Soguth Carelipa

reats in the faulty irrebuttable presumsption c¢reated Dby the

~d
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statute’s blanket of immunity for anyocne who has ever been granted

%01 (c) (3). or (d) status, and has not been audited by the IRS, This

is virtually 99% of all organizations which bhave ever scught
501(c){3) status. Plaintiffs should be allpwed teo reqiire
organizations who have caused them injuries in excess of $200, 0032
to demonstrate that they can necet vith the “exhaustiwe YLests®
describedvby SCHA in its brief and they arg not sham organizations
such as the Freedom Church of Revelations. | |

Under Appellant’s theocry and § 31-5%-E00 eY se§;, A peEreen
injured by the negligence of a false minister in & Yalse parsonage
of the First Church of Ravelations would ke deprived a full
recovery even 1f the IRS were in a fignt to revoke 81 jCill)
status at the time of the plaintiff’s trial.

A businesses akility to wmaintain 5G:{c){3) status 1s fragiie
and precarious. A pusinesses failure to satisfy Jjust che of che
statutory reguiréments for tax exemplt status causes the 'i,::z-mp.kece

logs of the exemptiocn. seorvion H0Yiciixy; smes aluce, Haraung

Hospital,. Ape,. v, United States ol iperica, %0% P.2¢ 106§ (éth Cir,

1974).
D. Tha Recognized Trend Qf Increaged cawmat‘c=on In The Jale
i Medical Services Is Ind:cat1Ve That Many iHespita 318 Who
Were Qual)t)ed For Julrc\fj; n ?rimr ¥e aks, Are Ko
Longer Qualified Fox Such Status Abd Malntain Such Status

only. Begause They Have Mot Buen audived.
some historical perspective on the creatian of Sovernmental
protections for chavitable and Tertain other organizations. is

relevant to an understanding of = plaintifr‘s present need for an

ability to ohallenge  tax exeupt status for health car

o




This Court noted in Fitzer v. Greater Greenvilie

or¥ganizations.

South Carolina Young Men's christian asssociatjen, that the early

grant of charitable immunity in the common law was essentially

ﬁremised upon the lack of the availability of insurance to protect

these institutions from the verdicts which might be renderad.
against them for their negligence. This need for lmmwunity
suits fell when insurance became readily dvaiiau-' |

Economic incentives are often utilized by Jowverament Yo

provide its citizens with basic needs. These econoals inceativas

range from tax incentives for certain expenditures such us hiring
the veterans who are about to be t
low interest lecans for the construction ot perceived needed

facilities or renovations of histeric sIructuyes. I

federal funds were nade available for construction o7, Jounty
hospitals which were built throughout the United States, sacladieg

the State of South Carolina. As the 305 gave way To e 1588 s,
many of thege county~-owned hospitals, which had nad Thely ¢osts of
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censtruction funded

adecquate ccunty coffar resources, to vaintain the funding necessary

to update the facilities and purchase the diagnastic IJZuhdfﬁ

a3y

necessary te Keep pace in the hospital world shat had evoived over

period of tine. The county goveranments had neither

a thirty year

4]

the funds to run these hospitals in the red nor (ne expercise T

e

run them profitably.

Conglomeratoes such as Hational Medical Enterprises. [ac.,
Cthrough jts subsidiary .M. E. Hospltats, Ind, peganl purohasing




these, in many instances, declining facilities, wmodernized them and

vent into competition for health care dellars with charivadle and

non~charitable institutions. Cf., Steuver & lLatham, P.2A. ¥.

National Medical Enterprises, Ing., 672 F. Supp. 148% {(D.S.C. 19587

{(discussing, in part, that the gecgraprlc market in Jhi 1 Cherokea
Mermorial Hospital competes pust inglude at least the hospitals-in
Spartanburg, 5$.C. and that Ya preoperly defined marker shouald

include the three nearby North Carolina hespitalg {Crowley Memeorial

(Boilling Springs, .C.), Kings Mountain Memorial Hospital {Eings
Mountain, M.C.) and Cleveland Memorial Hespital (Shelby H.C.t, 14,

at 1514), affr'd. 846 F.2d 70 (4th Cir. 1988); Jefferscn Parisb

Hospital bDistrict MNo, 2 v. Hyde, 466 U,8. 2, 31¢4 3.¢%, 15%%i, 80

O

L.Ed.2d 1 (1984} {referencing coxpetition among Thospltals
generally).,

It cannot be disputed by the Respondents that so long as they
maintain a charitable organization status, they hold a commarcial
advantage over those bo:;lta in the State of Sourh Caraiins %he
do not hold a charitable aratus. Thely insurance costs wWill be

. P
e84, A hsxpnital

P

less pecause their exposure to liabilivy is

providing out~-patient servides on its presises, which are the sare

services as those offered by pri vate physicians who do pot hold the

ospital’ cldrxtable status, are again placed at a commercial

advantage over the private physician because their exposure fc

liability., arnd therefore theilr cast of insurance, is lass. *henu

<
:‘L
m
N
o

i

conmercial dvantages should not he tri

ignaored by the Court.




Physicians who bhave lost exclusive rights tc provide certaln

>

services to patients or other physicians nin-hepuse®, or whc haye

o

had their mwembership in a group who provides ‘such  servicdes

terminated, have brought suits to argue that they nave lgst

economic benefits from such relationships. See _e.5., SLEUEL,

supra, and, collins ¥. associazed pathologists, Ltd,, 1987-1 Trade

]

cas. (CCH) ¢ 67, 603 at 60, 609 {C.D., Ily. Feb, 11, 198%;
favailakle on WESTLAW, DCT databasel]. tn short, the practice of
medicine has become nighly commercial and compatitive. Medicine in

ierce competition

Eiad)

the 1‘380':5'211111 1990/, 18 A m,}.r)ietplz-:c& of
petween hospitals for patients and health care dollars.

This competition is discussed in David W. Ball’s articis,
"Charitabl_e Hospitals’ Tax Exempl graktns &t Risk,® for 3[oulh

carolina Lawyer, Ho. 25 {1952 . Comperition, which was already on

the rise, increased as a result of Medicareis change of © its
reimbursement method for hospitals in "1983. The new payment
system, discussed in the Ball arviele, has forced haspitals YC<

admit more patients and release thesm more quickly. Because

hospitals receive most of their patienys as vreferrals from private

-

cught 1o establ yahy stronger

15

practice physicians, liospitals have
physician relationships to insure a greater physiclian raferrat
srream. Houpitals have entered into jeint .ventures and other
arrangements with physigians to ‘pond’ tha physivians toe the

hospitals.” td, at 25. {(R.0.A. at. 4%8j} .




E. The IRS In Releasing GCH 39862 _ Evidences _ The
Arbitrariness And False_ _Reliance Of Relving Up
501(c)(3) As A Measure That Heslth Care Drganizations Are

Truly Charitabie.

The Internal Revenue Service has itself determined to give

cozy hospital=physician exclusive relaticenships a more oareful

scrutiny. The release of its General Counsel Memcrandum 39362

(December 1951) ("GCMY) has put health care grganizatiens on notice
. g

that many <f the compon practices present teday in hospltal-

physician relaticaships will threaten their tax axespt starys.

GCM 39862 is most noteworthy for the reversal of the Internal
Revenue Service’s prior favorable treatwent of relztionship
between hespitals and physicians. In three sgyamples iprivage
letter rulings) cited in the Ball article as having been granted
favorable rulings by the IRS prior to GOM 33863, téa presant
General Ceounsel Memporandux finds each ©f the LransacLiohs to
jeopafdize a hospital’s tax axempt étatqs ne uEe they albliow
Lprivate inuremsent, confirm wmore thﬁnA incidental benefits on
private intercst, and may well vioclate the Fedaral Anti-Kiokbaok
Law (42 U.S5.¢. § 1320(ay={7) (b}).*

Each of the three privare letter ruling gxaﬁples invaive the

sale of a revenue stream from the hospital Lo a hospital-physician

e south Carolina Legislature recognized significant abuse
by health care providers and physxulaﬁ s yeterral of pusiness To
entities in which they hold an interest in H.336k, entitled & BILL
TO AMEND THE COBE™ CF LAWS OF SOUPTH CAROLIRA, 1976, BY ADDING
CHAPTER. 113 70 TITLE 44 350 AS TO ENACT THE PROVIDER SELF-REFPERRAL
ACT; TO PROHIBIT HEALTH CARE FROVIDERS FROM REFERRING PFATIENTS T0
FACILITIES AND SERVICES R WHICH THE PROVIDER HAS A FINANCIAL
INTEREST UNLESS CERTAIN CORDITIONS th MET: TQ Pkuv ‘DF PEWALTIFS;
TO DIRECT THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL CORTROL T
GALHER- DATA AND TO REPORT 70 THE GFNhRA’ ASSEMBLY

12




joint venture business enterprise. More specifically, each of the

private letter ruling exanples had an element of a hospital seeking

to increase its "bonds® to a physician or physician group by either’
the sale of, or a sharing of income streams, for typical hospital

services,

In one example, the net revenue streams of the ocut-~-patient

Y

surgical program and gastroenteroclogy laboratory was sold to
private physicians so as to offer a finpancial incentive to the

physicians to increase their usage of the nhosp
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According to Ball, "The IRS concluded that the spie of the revenue
streams was indistinguishable from paying dividends en stogk. Ths
IRS looked at what tﬁe hospital received in return for the benefit
conferred on physician~investors. The conclusisn that is central
to the holding is stated:

here, therc appears to ke little accomnplished

that directly furchers che nospi ‘
charitable purposes cf promoting health. Ho
expansion of health Care resources resuli; no
new provider "is created, o improvement in
treatment medalities or reduction in ousts is

foreseeable.
The IRS concluded that a sale of alt or parv of a hospiltal‘s

revenue gtream to lts medical staff physicians per se resulis o

private inurement. It i3 clear aiter GOM 19867 thal any vax exenps

hospital that carves cut a portion of its services and sells or

status in jecopardy by violating the private inurement reguirement.®

Td. at 26. (R.D.A. at 448).
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The concept of hospital funds inuring to the wenefit of

private physicians and thus precluding 501{c){3) status is neithe

novel, nor new. In Harding Hospital, Inc. v. United States of

America, 505 F.2d 1068 (6th Cir. 1974), the sixth Cireunit Court of

Appeals affirmed a District Court finding that Harding Hospital,
Inc., which had been granted 501(c){3) status by the IRS in 1962,
was properly denied that status by the IRS in late 1968 because of

the private benefits derived by the physician assocliation

associated with theé hospital. See _also Sonora Commupity Hospital

v. Commissioner, 4G T.C. 519 (1966), arf’d., 397 F.2d 8§14 (¥th Cir.
) i \

1968) ; Maynard Hospital, Inc. v, rcommissioner, %2 T.C. 1098 {1969,

when businesses elest to nave charitable status, they are ncot
necessarily required to present the IRS with any hard evidence that
they are in fact charitable, rather theg merely file a forwm wnlch
mimics the language of the statute asserting that they are éntitied
to charitable status. There is no evidence in this Record cited Ly
any party that corroborates a claim that all, or even most,
501 (c) (3) organizaticn are tested or challignged. h} any RS
procedure to guarantee they are entitled to the status when it is
granted.

In many instances, organizations which have Clained oy Tne
filing of the form, charitable status, and have been qraﬁted the
atatus without review, have later been found to not gualify for the

o

status. See e.q,, Hardipg Hospital, inc. v, United States of
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1963); Freedom Church_ of Revelation V. United States of America,

588 F. Supp. 693 (D.S.C. 198&); Lowry Hospital . Associstion V.

commissioner of Internal Revenue, 66 T.C. 850 {1%76); and Sonora

Community Hospital v. Commissioner of Internal Revenue, <& T.C. 51%G

(1966). Also organizations which were initially entitled to the

charitable status, through later changes in their manney of doing

business may be found to no longer be entitled to- the charitable

status. Lowry Hospital Associatjon v. Commissioner Revenue

4P

gervice, supra, at 850; Stevens Bros, Foundation, XYnc., 3% ¥.C. a3

{1962), aff’d. 324 F.2¢ 633 {8th Cir. 1963}, gart. denjed, 376 U.5.
969 (1964).

our known facts regarding Milton Head Hospital, Inc. which
‘would: jeopardize thair 501(c)(3) status are !i@ited: hecauss o
discovery was allowed in this case. Howevey, the Record dses
contain fac;ual allegations that the operations -of Hilton Héaﬁ
Hospital "have inured to the penefit of privace individual5.5
These facts are as foellows: 1} Hilten Head Hospital has hired
Hospital Corporation of america, a prefit corporation, o manage
the hogpital for them; and 2) Hilton Head Hospital has contragted
with Coastal Medical Energency services, another  profit

corporation, to staff its Emergéncy Roon. {R,O,A. at 533} .

4

The foragoing indicates that were injured plainpififs toe ke
allowed a reaschable opportunity to be neard and to argue whether
or not a particular health care institution which had inijured thew

was entitled to tax exempt. status, the resulilt would, in scme

instances, alnpost assuredly result in full compensation to the




injured plaintiff upon the determination that the entity was no

longer entitled to 501;(c) (3} status, and indeed, may never have

- been entitled to such status had a proper inguiry been made when

the application for the status was initially filed.

F. The Public Policy Interests Of Allowing Full Coppensation
For _Injured FPersons, Punishment QFf Wrongdosrs, Angd
Collecting Taxes Whigh Have 5een heqixqen2114 Fa‘sriy or
Fraudulently Withheld Are Best. Jerveq,sy Al]QWlnq I[gw\zv
Into En Organization’s RLth‘To Frggegt;on From, Llab;ll*"

sed On A Grant Qf Sﬁllcﬁr )_and_{d) Status.

The Appellants and SCHA painstakingly avolg any reference to

the benefits to be derived by allowing plaintiffs o attack a

[

defendant’s claim to 501{c){3) svratus. Those benefits would no

gLy

s

only include a full recovery by an injured plaintiff ror
injuries, but would alsc result in the tax evader being "found out®
and thereafter paying taxes which were righttully due to the South
Carolina State Treasury as well as the IntérnaL Revenue Seyrwvice,
All citizens of both this State and the United States would, teo
some degree, benefit from such actions Iy 3 plaintifd, who in those
circumstances, would operate as a private attorney genersal when
this Court properly upholds the ruling of Judge RKemmperiin, the
Legislature, should it decide to re-visit this issue, can easlily
set out parameters to identify in a constitutienal manner; formalas
to be met by charitable oréanizations, 80 as to enjoy the
protection.of a cap on damages awards. |

It cannot reasonably be argued that the Legislature intended
to provide a shield from liability to a hospital such as that in

Harding Hospital, Inc,, supra, which was not in fact entitied to a

charitable status. However, all of Appellant’i arqurents are to

16
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the effect that a Harding Hospital could injure a South .Carolina
plaintiff beyond $200,000 in actual damages and not be called upon
the fully compensate the injured party if the status were revoled
by the IRS after the plaintiff’s case had endgd. The foregoing
clearly demonstrates that hospitals such as Eardinq Hespital, are
in fact granted charitable status under 301{c) (3}, when they were
never entitled to such status. A plaintiff is denied proeedural
due process when he or she is not allewed to challenge & Harding
Hospital‘’s status as 531(5)(3).

The foregoing demonstrates the arbitragriness and falss
reliance in choosing S01ic)(3; status as a yardstick for nhe
creation of an irrebuttable presumption to protect charitable

organizatlions.

II. EOURL PROTECTION.

In Doe v. Anerican Red Cross Blood servxcesr 28? S.C., 430, 377

S.FE.2d 323 {1989), this Court found that § 32-5%-210 did not
violate egual protection. The. Court praperly recognized rthat an
equal protection analysis requlres that three fagilors be
considered. Of these three factors, the Courtfs consideration of

Tegual treatment of cClass members  in the pPoe ¢ase shguld be

reconsidered. The Court held in Boe that

Equal protection alsc reqguires ghat th&
members  are  treated alike under BS%LE
circumstances ahnd onditio“q.

We find that although the impact of a $200,000
damage judgment may vary according to the sirze
of the charitable organ\zdtlon, varying. impact
does not violate the egual protection clause.

(Citation omitted), Moreover, we find that
potential plaintiffs are not treated
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Const. Law, § 7H6. ipposition of burdens, pp. 9234-92¢

disparately because the sane moneta;y cap
applies equally to the entire class of
plaintiffs,.
The Court’s analysis of equal ﬁreatment in the poe case is flawed
because it fails to carefully consider and ldentify the persens who
are members of the class, It is respectfully assertad that the
classification is misidentiried or “under-analyzed" by the Court.
There is in fact an unegual treatwment of the iarger class of
plaintiffs which includes all pérsons injured by actions or
inactions of charitable organizations pecause thpse whose injuries
are inflicted tortiously are treated differently than those who arve
injured by breaches of warranty or contraect.
Legislatures are free to create classifications of rersons far
special treatment under a staﬁutary schemne . However, "Ia order for
a clussification to meet the reguirements of Ccnstituiionriitu
must include or embrace all persons who naturally beleng Lo the
class." 16 A. aAn_Jur. 2d, Const. Law, § 57, PR.B45, ijamnt cases
cited thereinj. Although the legislature 4ges net ﬁaye Tty address
\]

all aspects of a perceived “evi

3
rs

exercised and distincet

[

ons  musSt have soke reasonable  basis,

International Harvester Ceompany ¥. Missouri, 234 U,5. 199, %8 L.Fd.
1276, 34 5.Ct. 859 (1914). The Constitution prohibits unegual
burdens being placed on persons wvho are similarly situated and are

not in fact treated the sane. See_qgenerally, 6 A. Am., Jur, g

1

(5

Examples may best show the similarities of the circumstanc

of the class of persons who have been injured by a charirable



organizaticn, but vyet who are treated differently under the

statutory scheme of 5.C. Code § 33-55-200, et sed.

Example 13 A patient contracts with =
hospital for the receipt of hospital services
and is admitted to the hospital, puring the
course of their admittance, vhe hospital
preaches its contract, does not provide
services contracted for, and causes damage and
injury to the patient in excess of $200,000.
This plaintiff is entitled to & full recovary
for its damages under applicable contract law
because § 33-55-200, et sed. does AoT pronibit
or 1limit the damages available under a
contract theocry.

Example 2: A patient referred to in Bxapple 1
above, is visited by a spouse who 1is injured
during the time of the vigit by a hospital
enployes who has been negligent. The injury
is in excess of $200,000. This vislting
spouse, merely by nher designaticlh 3s & visitoer
with no contractual relavionship 1o whe
hospital, is unable o fully compensated for
her injury.

where a set of facts will

1]

The law recognizes many instanacs
constitute both a cause of action for a breach of coptract, and a

In such a clrounstances

I

cause of actioen for negligence.

ann. § 33-55-200 ot sed. places a yimivation cn the acvtual Jdamayes

of the perscen injured nagligently, bat does not
the assets of the charitabie organizaticen, the ostaensipie purpose

¥

pf the staturory schema under DReg, from suit under the breach ©

cantract cause of action,

other examples of disparate treatment of the class St pe
who have b#an injgred by charitable organizatigns are easf to
imagine. For eyample, hospitals routinely seil gowds o Thair

patients includina medications, fgod and, in

clothing. The hospital

15

giftt shop seils toys for children anpd
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delivers flowers to rooms., Injuries caused by these activities, in
nany’ instances, may constitute causes of action for breach of an
‘implied or express warranty regarding the sale of a good. In thase
instances, the plaintiff harmed is not precluded from a recovery of
damages in excess of $200,000. The sane hospital gift SéOp whick
has sold a toy which causes injury in excess of $200,008, 13 nov
protected from that liability under the breach of varranty theory

however, the same gift shop does have a limited liapility in the

citrcunstance where the

0
Yoo

ape esployee who sold the good which

injured plaintiff under bLreach of warranty rhecry, iaiures g
visitor in the gift shop due to negligenze. There is wme. ravional

basis for distinguishing between tnose persans Wnoe sue t©
their injuries which were negligently caused, and those
sue for thelr }njuries which were caused by breaches 0f‘£nntract or
breaches of warranties,

The issue identified above related to an improper analysid
. : N

)

the class of laintiffs was not- addressed in Do
p

08, Best rikely

A,
it

because the issue was not raised in that antinn. {The ¢
makes no reference to the issue being raised),

T™he disparass and

unequal treatment of persons in the same ©lass

PR R ram 3 e
! g, thart glass R L

persons injured py charitable orgamizations, fails the

egual protection, and should be corrécred now. . k




CONCLUHION
For the foregoing reascns, $.C. Code Ann., §§ I3-55-24804a) and

§ 33-55-210 should be declared uncoustitutional,'and the decision
of Judge Kemmerlin affirmed.

Respectfully submittsed, .

LEWIS, BRABCOCK & HAWRIKS

1513 Hampton Strest

Pogt Office Box 11308

Columbia, South Carolina 29011-1205
(803} 771-8000

EY g ‘:"Yrﬂ"‘h‘a' —B«!"“;‘;;‘F 0 [P
Daryl Gy Haukins .
Federa: Court T.D. ¢ 17&1
SC Bar # 2844

b »
Atvormadys for The South farclinz
21 JUCR- R T aaxs - - S = .
Trial Lawyers Asgssooiabtion

Columbia, South Carolina

e, Tt

October _ - ¢ 1991
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STATE OF SOUTH CAROLIRA } IN THE COURT OF CCHMOR PLEAS
)
COUNTY OF BEAUFORT } CIVIL ACTION NO.: J1-CP-G7-1585%

o zmogeas

SHARON BENNETT ZIMMERMAN,
as Personal Representative
of the Estate of LAURA JEAR
BENNETT, Deceased,

RNV PRSI

Pla Lntiff,

STEVEN BUJENGVIC, M.D.,
PHILIP NICHOL, M.D., THE
HILTCN HEAD HOSPITRL,
HILTON HEAD HEALTH SERVICES
CORPORATION and COASTAL
EMERGENCY SERVICES OF
COLUMBIA,

Defendants,

e n et Mt i W e T et M boam gt e s et Vg At g S St

on August 29, 1991, the Deafiendants Hilwan Head
Hospital and Hilton Head Health Services Corporation {hevain-
after referred to as the Defendants) moved for an Urder raduciag
the prayer of the Plaintsff's Complaint against thexm to |
$200,060.00 actual damages. The Motion was based upon the |

grounds that the Defendants are charitabje arganizartions

Wwithin the definition set forth in Sectipn 33-55-200, iﬁlﬁ ]
Code of Laws of South Carolina, as amerded, in that the

Defendants are corporations which are exeapt from taxaticn . g
pursuant to Secrtion 501 (<) (3} of Titie 26 of the United

States Code and as such, they are sntitled to the benefits :

o - } v ‘ )
of Section 33-55-210(A) which limits the liability of charitable!
organizations in tort acticms to a maximum of $308,000 actusl

damages.

??figu
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the Motion was supported by:
1. The Affidavit of William I. Bethea, Jr., a Member

cf Directors of the Defendant Hilton Head Hospital,

€.

cf the Bear
indicating that the Hilton Head Hospital is exempt from taxation
purscant to Rule 501(c) (3) of Title 26 of the United States Code;

I. Correspondence from Michael J. Murphy, District
Director, Internal Revenue Seyxvice, confirming the exempt status
of the Defendant Hilton Head Health Services Corporation pursuant
to Sectsion SGL{c) (3} of the Internal Revenua Code; and

3. A copy of the case of Geocrge Thomas Wood, M.D. V.

f#ilton Head Hospital, Inc,, 356 S.E.2d4 841, in which the State

Supreme Court noted that Hilton Head Hospital is a private f

Morion of the Deferdants was premature in that the Plaintiff
had not had_an oppertunity to conduct discovery on the charitable

.

s of the Defendants in order to determine if

)
5
£~
e}
e

.

)
L
¢t
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there were facts which woutlé deprive the Defendants of their
snatus as charitable organizatrions and, thexefore, of their xight
te the protecticon of Section 33-55-210. On December 20, 1991,

v .ssued an Order permitting the Plaintiff o conduct discovery

rrhELr motton to iimit liability when discovery was completed.
y copy =f thiat Crder is attached hereto.
wew, the Defendants have moved to have me reconsider

=y December %, 139% CGrder. I have done so and I am convinced

r}, L.
T, (A

o !




The South Carolina Legislature, by snactisng §33-55-

200 (a) provided the courts of this state with & clear, unambig-

o o

wous definition of entities that qualify as “charirable
organizations® for purposes of limiting ths liability exposure

in actions guch as the one &t hand. This definition iz as

follows:

{a) 'Charicable Qrganizaticn' [eans an
erganization, ingvitution, assoplation,
society or corporation whigh is exempt from
taxation pursvant to Section 50%{c{3) or
501(d) of Title 26 of the Cniteg States Code
as amended, or Sectjon 12-7-330 of the Code
of Laws of South Carolina, 3976, 3. C. gode
Ann. §33-55-200(a}. o ‘

| In conjunction with its enactment of §33-55-200,

T oo e g
CATRL L NE

o3

! tre Sout tagislavurd also established §33-33%

i
[l wnich provides in pertinent part the following:

N (R} Any person sustaining an iajury or dying
’ by reason of the tortious act of
‘commission or omission of an employes of
a charitable organization , . . may only
i : re*aver in any action brought against the
: : naritable organization foy the actuat
damagea he may sustain in 4n amournt not
exczeding $200,000,

N

i In adopting these two {2} code sections, the Legis~ |

lature could have provided any definirion it deemed appropriate

for purposes of lmpesing limits on fiaghiljry. The Legislarurs

POTSRN

chose to use the 501(c) {3} szatus given to organizations pur-
suant to the Internal Revenue Code of Title 26 of the United
ScatesHCoae. The result is that South Caguiiaé Cbarﬁs sust
rely &pon;the Internal Revenue Service's datermination of

which organizations qualify for 301{c) {3) tax exempt statys,

What the South Carelina Legislature has dome is to papmit

R

those organizaticons which qualify for 56%{c){% tax-exempt

33

A
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status under the Internal Re?enue Code as determined by the
Internal Revenue Service [hereafter ;Inssl, (an administrative
agency of the United States Government charged with the
responsibility of enforcing the guidelines and requlations of
the Internal Revenué Code}, to recsive the benefit of limited
liability exposure for the tortious conduct of their.employees.
The South Carclina Legislature, not the IRS or the federal
governmént, provided this limitation on liability for 501 (c)
(3) orgénizations. The Legislature simply chose to take the

éasy way out by using the IRS's determination of 501{c) (3)

tax~exempt status as its requirement for such a privilege- ;
. o !
Obviously, the South Carolina Legislature had enough faith |

in the determination process and regulations imposed by the IRS:

1
P feanfing

on those orgnization§4§raﬂteé initial and continuing 501{c) (3)
status, to rely upon the IRS's Rulings for purposes of its

own statute,‘§33-55-210(A) limiting liability in negligence
actions. As long as 'the statute is constitutional I cannot
take it upon ﬁyself to say that the Legislature. used the wrong
guidemark andtHereby make my own independent determination of
an organization's right to the limitation of liability permit-

ted under §, €. Code Ann. §33-55-210(A)}. To do so would be to

totally disregard the clear, unambiguous wording of the statute
However, thils is exactly what I earlier did.

I apologize to all parties for the time and expense
I have caused them based upon wy fo;mer erroneous ruling.

Looking back, trying to analyze how I fell into error, I can
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only conclude that I did sc because I thought and still

think that the Legislature has done a foolish thing in

abrogating what weuld otherwige be a2 ‘South Carolina Court's

determination and allocating the vit

<

& Washington appointed tax cellector. the

In my opinion
not. n deed, the very viger of the

to fnguizry

d

L deglsion to he made hv

see it, stggests the poss:bii;ty of skelergns in cleseLs.
But, after all, just a few years agc # charitable instifution
if indeed it was cna -.ccould pot be sued at all in & S1TVATIT
like the one here, so the Legiglatbre can allow the sult on
any terms including what 1 beligve to be the foolish ones
here imposed.

The Plaintiffs again call my attenticn o  Laughlin
v. Parkinson, __ S.C. _____, 493 S,E.2d 1J% (1931}, Thac
case is not valid authority because Section #4-71-5¢ fode

as amended, 1s the statute that wa

of Laws of South CaroLina,

applicable 3a there. Sectién $44-7-50 was enacted in the wale
of Brown v. Anderscn unty Hospital, 68 5.2, 43%, 234 B.E.Z
873 in 1377 to conferx llmit&d\liabiligy {up voe $18Q,330.340) o
"char:ztable hespitals or medical facrlivies” or cthsr medival
facilicvies cperated or funded by the State. Unlike Secticn
33-55-208, Section 44-7-50 contained no definizion for
"charitable houspitals or médical facilities*, noy 4id it
sgecifically state asg 33~55-210 does, that charitable hospita
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or medical facilitiés which meet the prescribéd definition
Wwould be entitiled to limited liabiliey. Instéad, Sectiaon
44-7-50, specificaily states that it is simply modifying
the doctrines of charitable and severeign immuhity as they
related to hospital and other medical facilities in the
State. A |

Section 44-/-~0 did not change the old well-

established rule that the status of a defendant as a charltable

organization is a factual issue to be litigated like any

cther. 7This was once true, of course, if the particular

defendant was possessed of a corporate charter as a charitable

or el eemosynary coxporation.

The charitable character of a ccrporation
depended upon the facts and the existence of
a charitable charter was not conclusive.
Eisenhardt v, State Agqricultural and
Mechnical Society of South Carolina, 235
S,C. 305, 111 S.E.2d 5é68. :

But §ections 33-55-200(a) and 33-55-210 dec change
the ¢ld well-established rule. Therefore, my Order of
fecember 20, 199! :s set aside and I grank the Defendants’
Motion :5 Limit liability to $200,000, which, of course

stoms any further inguiry in this case in this Court into

whether tne fact the Defendants are charitable organizations.1

2
4
5

a‘w/-:“"-_‘"""."." //:— '('L"/k—--....._ C—:L/) <

Themas Kemmerlin, Jr., Master In
Fquity and Special Circuit Judge
o . For Beaufort Common Pleas

Beaufort, 5. C.

June 15 , 1592, .

1 My heart is not in this decision. I still agree with

Emerson when he says in his essay "Self-Reliance”, that one
*, . . wust not be hlndered by the name of goodness, but must

explore if 1t be goodness.”
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SHARON

Personal Representative of
the Estate of Laura Jaan
Bennett, Deceased,

V.

STEVEN
PHILIP
HILTON
HILTON

CORPORATION, and COASTAY,
EMERGENCY SERYICES or
COLUMBIA&, INC.,

UF SCUTH CAROLINA

3 ¥ TV NI YT, e e SN TR v e
) IN THE COURT Wy COMMON FLEAS
3.
~ TSI TR AOTYON =iy . G e D DT S
CF BEAUFORT } CIVIL ACTION w0, - FLTLE-UF-13858

BENNETT ZIMMERMAN, as

Plaintif¥,

BUJENOVIC, M.D.,
NICOL, M.D., THE
HEAD HOSPITAL, ang
HEAD HEALTH SERVICES .

Bafendants,

Corporation, Inc. and Hiltan Head Hospitgl
Order reducing the Prayer «f the Comglaine
$200,000 pursuant te Section 3

aws, 1876. Such

——

organization” as that term ig def

Code of Laws of South Carolina, 197&, can

4 =BC. muved fore oan

[
i

o
*-f}f»:?

1

ode Sectign provides that 3 *char,

an amount not in excess of $30G,000. Tha

organization” is defined in Section 33-55-2041

. LN
26 of the United States Code. . The Defendants Hilton He

Hospital and Hilton Head Health Services Corporaci

o




have the required tax exempt status, so that, nothing nore

appearing, it is obvious that the statutes block a Plaintiff
from a recovery of .ore than $200,000 from each of them.
This métion was met by the Plaintiff's assertion
that, if they wecre allowed to continue discavery, they
could likely show that the Defendants were in fact not
charitable orgarizations. By Order of December 20,- 1991, I
denied the Defendants' motions. A copy of that Order is
attached hereto and incorporated by reference to tﬁe extent
that it help§ explain the course of this litigation.
Thereafter, upon motion of the Defendants to
reconsider my Decewber 20, 1991, Order I again heard arguments
and "reversed" the December 20, 1991 Order by an Order dated
June 13, 1992. A copy of that Order is also attached heretg
and incorporated by reference to the extent that it helps
&x;lain the course of this litigation. Inithis Order I took

1

the. simplistic view™ that the Legislature can give and there-

fore it can take away[ Aftexr all, the abolighment of charitable -

immunity was not upon Constitutional grounds. See Fitzer V.

‘Greater Greenville, $.C. Young Men's Christian Association,

“277 8.C. 1, 282 S.E.2a 230 (1981}. It was simply, that

: G _
hiz time had come to abolish charitable immunity because

charitasle organizations could now share the risk of a large
verdict by means of insurance whereas at the time the Doctrine
of Charitable Immunity arose, insurance not being available,

And perhaps the correct view; I'm not certain.

L
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one large'verd;ct couid wipe out a charitable organization
and thereby deprive thousands of the benefits of its chari-
table care. The abolishment of charitable immunity could have
been accomplished by legislative enactment as well as by a
Court decision. |

I concluded:

As long as the statute is constitutional
I cannot take it upon myself to say that
the Legislature used the wrong- guidemark
and thereby make my own independent
determination of an organization's vight
to the limitation of liability permitted
under 8. C. Code Ann. §§33-55-210(A} and
13~55-200(a), (Emphasis Added] .2

Leaving open the constitutional hele, not surprisingly, the
Plaintiffs seeﬁ to drive their claims through it by a
motion to have me reconsider upon the grounds that the
limitations contained in the Code Sections considered are
unconstitutional. |

The statutes under consideration create an irrébutt~
able presumption of charitable status, The Plaintiffs héd
no input in that determination, i,e., they have never had
an opportunity to point out to the IRS or to anyone that
‘the Defendants cloaked with immunity status are in fact not
charitable by even the IRS definition.

Due process is nothing but fairness. The concept
is so simple and basic that even the United States Supreme
Court speaks of it in playground terms of "fair play." At

the time the South Carolina Supreme Court handed down Fitzer,

supra, it created a "fair play" playing field. A plaintiff

2 order of June 15, 1992. Noaon1y
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could sue and recover if he proved negligence, regardless

of whether the Defendant was or was not a charitable organiza-
tion. A fair set of referees was in place, the judges and
‘uries of the State of Sotuh Carolina, awaiting the game.

But the Legislature created a pre-game super referee in

the form of the statutes under consideration which take awﬁy
even before the game starts the right to play on the fair
Eié}u. The'Leqislature has taken something away from a
citizan withouQ nis chance to be heard. This is a denial

crf due process. To allow a statute to conclude without

an opportunity for one to challenge the presumption that
it is a charitable organization is a violation of the

Praintiff's due process rights. Due process requires that

Lersens be glven notice and an opportunity to be heard before

being deprived of their rights. See Amstax Corporation v. S5/85

., 431 P. Supp. 328 (d. Md. 1977), aff'd, 664

24
£

24 $04 i4th Cir. 1981). Statutes such as Section 33-55-
2001a) -and 33-55-210 which presume facts not necessarily
rrue and create presumptions which deny an opportunity to

rebut dp not afford . due process. See N.L.R.B. v, Heyman,

541 F. 2d 79é (9th Cir. 1976).
{\ ) .
1 do not question the -Legislature's right to
putr limirvations upon recovery against charitable organizations,

dezermination of ‘what is and what is not a charitable

e
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o
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crganization must be a faiy one, not one pre-determined by that
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STATE OF SOUTH CAROLIKA ) "IN THE COURT OF COMMON PLEAS Y
COUNTY OF BEAUFORT ) CASE NUMBER: 89-Cp~07-1639
RICHARD L. BENNETT, IIX, ) ,
as Pergonal Representative ) of
of the Estate of LAURA )
JEAN BEXNNETT, Deceased, )
' )
Plaintifeg, )
) )
v, } ORDER _ ©
} ~ X
STEVENR BOIENGYIC, M.D., }
PRILIP NICOL, K.D., TUE }
BILTON KEAD HOSPITAL )
and HILTON HEAD HI‘.‘}‘.L ) ]
SERYICES CORFORAT -Dh, ) Y
)
Defendants, )
)
) |
The defendants Hilton Head Health Services
Cerporation, Inc. and Hilron Head Hospital, Inc. have moved
fer an Order rsducing the prayer of tha Complaint against ‘
' _ ®
thex ©o $294,000 pursuant o Se lcn 33-55-210, South
|
CTarziina Code of Laws, 1976,. The grounds are stated in %
the motion as follows! w
These motions are based on the grounds
that Hulton Head Health Service, Inc., 3
& craritable organization”, is exempt !
from ta xatian pursuant to Section 501 .
1c¥ii3} of Title 26 of the United States
Code, that Hilton Head Hospxtal Inc., - )
a “crnaritable organization” 13 exXempt
from o taxation pursuant. to Seption 501
{1 (¥ of Title 26 of the United States
Code and achordingly, both are "charitable .
cryenizations® 4s that term is defined- '
in B.C, Code Ann. $33-55-200(a) and as - @
used in Section J3-55-210. . ,
Atrached ts motion in suppert thereof are the affidavit of
William &L. Bethes, Jr., a director of Hilton Head Hospital -
and 'letters from the IRS confirming the 501 (c) (3) status
.QV .
W O o
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of Eoth zmoving defendants.

Plaintiff

13

The Plaintiff!
5§ letter~brie?f

With regard to

Pore

s pos
of December 11, 1381:

Rutledge Young's Motion

tion is summed up in the

to limit liability of Bilton Head

s
3
3
)
!
£
i
3
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H
i
u
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Hospital and Hilton Head Bealth Servicas
Corporation, pleass find sncloged copies
of the following cases, statutds snd discov- :

ery documents
that a ruling
this time is p
that I have no

in s;pno*t of =y poslitian
in the ac;p;*a 8 favor ax
remature due to ghe faer

t begn akle to raceive

respenses te ay discovery reguasts, 5ox

have I had an

appropriate off

opportusity to daposa th
lcén ac Rilton Head
regards to the charitablse

Hospital with
immonity status of Hilton Head Hospital |, .

I suspect that I or scme other judge wWill

reveal that there is a vonspiracy o concsal the fagr that

the defendants each make several =millioa dollars a wvear .

miyht reveal scme other scesario which woulg deprive
the moving defendants of thely stabtus as gharitable

Lot

1 e
naoAyg

50 state,

\ — \ o . i
The case of La ugn idge, erc., vs. Parkinson, et al. '

:
o. 73368, IFiled April! 1, 19%% by the South Carolinal
;
urel) suggests that status as a charitable grgani- ;
i
- . N - . + 2y s '3 H
a factual issue to be litigated like other issues, ;
§
sonething falt accompli merely upon a mation 1o
:
{
- - v . . L]
as the moving Pefendants would have me ruls. 3
] i

- g S
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I therefore deny the Motion at this ¢time with

" leave to the moving Defendants to renew the Motion when

discovery 1s completed.

‘-/9 .fw—/-C/""‘\. Q/L/

Thomas Kemmerlin, Jr., Master
In Equity and Special Circuit
Judge for Beaufort Common

Pleas
Beaufort, Scuth Carolina
December s . 1991,
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CORPORATIONS, 2000 South Carolina Laws Act 336 (S.B. 732)

2000 South Carolina Laws Act 336 (S.B. 732)

SOUTH CAROLINA 2000 SESSION LAWS
REGULAR SESSION

Additions and deletions are not identified in this document.
Vetoed provisions within tabular material are not displayed.

Act 336
S.B. No. 732
CORPORATIONS

AN ACT TO AMEND CHAPTER 56, TITLE 33, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO THE SOLICITATION OF CHARITABLE FUNDS ACT, SO AS TO REVISE THE CONTENT BY, INTER
ALIA, ADDING CERTAIN DISCLOSURE REQUIREMENTS, DEFINITIONS OF AFFECTED SOLICITORS,
CRIMINAL AND OTHER PENALTIES FOR VIOLATIONS, AND TECHNICAL CHANGES.

Be it enacted by the General Assembly of the State of South Carolina:

Solicitation of charitable funds _
SECTION 1. Chapter 56, Title 33 of the 1976 Code is amended to read:
CHAPTER 56
Solicitation of Charitable Funds

<< SC ST § 33-56-10>>
Section 33-56-10. This chapter may be cited as the “South Carolina Solicitation of Charitable Funds Act”.
<< SCST § 33-56-20>>

Section 33-56-20. As used in this chapter, unless a different meaning is required by the context:
(1)(a) “Charitable organization” means a person, as defined in item (7):

(i) determined by the Internal Revenue Service to be a tax exempt organization pursuant to Section 501(c)(3) of the Internal
Revenue Code;

(ii) that is or holds itself out to be established for any benevolent, social welfare, scientific, educational, environmental,
philanthropic, humane, patriotic, public health, civic, or other eleemosynary purpose, or for the benefit of law enforcement
personnel, firefighters, or other persons who protect the public safety; or

(iiii) that employs a charitable appeal as the basis of solicitation or an appeal that suggests that there is a charitable purpose
to-a solicitation, or that solicits or obtains contributions solicited from the public for a charitable purpose.

(b) This definition does not include: X .

(i) a bona fide religious organization or group affiliated with and forming an integral part of the religious organization where
no part of the net income inures to the direct benefit of an individual and its conduct is supported primarily by government
grants or contracts, funds solicited from its own membership, congregation, or previous donors, or fees charged for services
rendered in furtherance of its tax-exempt purpose; or

(i1) a candidate for national, state, or local office or a political party or other group required to file information with the
Federal Election Commission or State Election Commission.

(2) “Charitable purpose” means a purpose described in Section 501(c)(3) of the Internal Revenue Code or a benevolent, social
welfare, scientific, educational, environmental, philanthropic, humane, patriotic, public health, civic, or other eleemosynary
objective, including an objective of an organization of law enforcement personnel, firefighters, or other persons who protect
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the public safety if a stated purpose of the solicitations includes a benefit to a person outside the actual service membership
of the organization.

(3) “Commercial co-venturer” means a person that regularly and primarily engages in trade or commerce for profit that, for the
benefit of a charitable organization, may raise funds by advertising that the purchase or use of goods, services, entertainment,
or other thing of value benefits the charitable organization, if it is offered at a price comparable to similar goods or services
in the market. :

(4) “Contribution” means the promise, grant, or pledge of money, credit, assistance, or property of any kind or value. It does
not include bona fide fees, dues, or assessments paid by members of an organization if membership is not conferred solely as
consideration for making a contribution in response to a solicitation, and that membership does not bestow only a right to.vote.

(5) “Educational institution” means an organization organized and operated exclusively for educational purposes, which
usually maintains a regular faculty and curriculum and usually has a regularly enrolled body of pupils or students in attendance
at the place where educational activities are regularly conducted. The term “educational institution” also includes the following
persons, entities, or institiitions if their fundraising activities are not conducted by professional solicitors as defined by this
chapter: . ‘

(2) an educational institution that is an eleemosynary junior or senior college in South Carolina whose major campus and
headquarters are located within this State and which is accredited by the Southern Association of Colleges and Secondary
Schools; and .

(b) a person or an entity performing sanctioned fundraising activities on behalf of the educational institutions referenced in
subitem (a) above, its foundations, or related or affiliated funds.

(6) “Parent organization” means that part of a charitable organization which coordinates, supervises, or exercises control over
policy, fundraising, and expenditures, or assists or advises one or more chapters, branches; or affiliates in this State.

(7) “Person” means an individual, an organization, a trust, a foundation, a group, an association, a partnership, a corporation,
a society, or a combination of them.

(8) “Professional fundraising counsel” means a person that for compensation plans, conducts, manages, prepares materials
for, advises, or acts as a consultant, directly or indirectly, in connection with soliciting contributions for or on behalf of a
charitable organization, but that actually does not solicit contributions as a part of these services. A bona fide salaried officer or
employee of a charitable organization maintaining a permanent establishment within this State, or the bona fide salaried officer
or employee of a parent organization certified as tax exempt, is not a professional fundraising counsel.

(9) “Professional solicitor” means a person that, for monetary consideration, solicits contributions for or on behalf of a
charitable organization, either personally or through its agents, servants, or employees who are specially employed by or
for a charitable organization and who are engaged in the solicitation of contributions under the direction of that person.
“Professional solicitor” also means a person that plans, conducts, manages, carries on, advises, or acts as a consultant to a
charitable organization in connection with the solicitation of contributions but does not qualify as “professional fundraising
counsel” within the meaning of this chapter. A bona fide salaried officer, unpaid director, a bona fide employee of a charitable
organization, or a part-time student employee of an educational institution is not a professional solicitor. A paid director or
employee is not a professional solicitor unless his salary or other compensation is paid as a commission computed on the basis

" of funds actually raised or to be raised.

(10) “Solicit” and “solicitation” means to request and the request for money, credit, property, financial assistance, or other
thing of value, or a portion of it, to be used for a charitable purpose or to benefit a charitable organization. A ‘solicitation takes
place whether or not the person making the request receives a contribution.

<< SCST § 33-56-30>>

Section 33-56-30. (A) Except as otherwise provided in this chapter, a charitable organization which intends to solicit
contributions within this State or have contributions solicited on its behalf must file a registration statement with the Secretary
of State, on forms prescribed by the Secretary of State, by July first of each year but in all cases prior to solicitation. The
registration forms and other documents prescribed by the Secretary of State must be (i) signed by the chief executive officer
and chief financial officer of the charitable organization, (ii) certified as true, and (iii) filed, along with a fee of fifty dollars.

(B) The statements must contain:

(1) the name of the organization;

Vb

WY © 2016 Thomson Reuters, No claim to original U.8. Gevernment Works. 2
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(2) the purpose for which it was organized; )

(3) the principal address of the organization and the address of offices in this State. If the organization does not maintain an
office, the name and address of the person having custody of its financial records;

(4) the names and addresses of the chief executive officer, chief financial officer, directors, trustees, officers, and board

members;

(5) the names and addresses of chapters, branches, or affiliates in this State; (6) the place and date the organization was legally

established and the form of its organization;

(7) whether the organization intends to use a professional fundraising counsel, professional solicitor, or commercial co-
venturer or hire individuals to solicit and, if so, their names and contact information;

(8) a copy of any determination letter recognizing the charitable organization's tax-exempt status from the Internal Revenue
Service and any changes, amendments, or revocations to that letter unless those documents have been previously filed with
the Secretary of State;

(9) the general purpose for which the solicited contributions are to be used;

(10) whether the organization is authorized by another local, state, or federal governmental authority to solicit contributions
and, if so, a list of each;

(11) whether the organization is or has been the subject of a legal or administrative action concerning a charitable solicitation,
fundraising campaign, or campaign with a commercial co-venturer by another local, state, or federal governmental authority
including, but not limited to, registration or license revocation or denial, fines, injunctions, or suspensions, and an explanation
of all actions; )

(12) whether any of the organization's officers, directors, trustees, or board members have been the subject of a criminal
conviction, including guilty or nolo contendere pleas, involving any charitable solicitations act, franud, dishonesty, or false
statement in a jurisdiction within the United States and, if so, a description and date of any such conviction;

(13) the charitable organization's Federal Employer's Identification Number (EIN);

(14) the name and address of the registered agent of the charitable organization, if incorporated;

(15) an annual financial report for the immediately preceding fiscal year filed on forms prescribed by the Secretary of State
or on the Internal Revenue Service Form 990, 990EZ, or 990PF, unless that report already has been filed with the Secretary

* of State; '
(16) a statement as to the relationship of any of the charitable organization's officers, directors, trustees, or board members
by blood, marriage, or adoption to: - ' :
(a) each other; or
(b) a director or an officer of a professional fundraising counsel or professional solicitor under contract with the charitable
organization.
If so, the names and addresses of the related parties.

<<SCST § 33-56-40>>

Section 33-56-40. The Children's Trust Fund of South Carolina as established by Section 20-7-5010 is required to register
with the Secretary of State but is not required to pay the annual registration fee provided for in Section 33-56-30.

<< SC ST § 33-56-50 >>

Section 33-56-50. (A) The following are not required to file registration statements with the Secretary of State if their
fundraising activities are not conducted by professional solicitors, professional fundraising counsel, or commercial co-venturers:
(1) an educational institution which solicits contributions from only its students and their families, alumni, faculty, friends, and
other constituencies, trustees, corporations, foundations, and individuals who are interested in and supportive of the programs
of the institution;
(2) a person requesting contributions for the relief of an individual specified by name at the time of the solicitation when all
of the contributions collected, without deductions of any kind, are turned over to the named beneficiary for his use, as long
as the person soliciting the contributions is not a named beneficiary;

jos}
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(3) a charitable organization which (a) does not intend to solicit or receive contributions from the public in excess of five
thousand dollars during a calendar year, or (b)(i) does not intend to solicit or receive contributions from the public in excess of

twenty thousand dollars in a calendar year and (ii) has received a letter of tax exemption from the Internal Revenue Service, if.

all finctions, including fundraising activities, of the organization exempted pursuant to this item are conducted by persons who

are compensated no more than five hundred dollars in a year for their services and no part of their assets or income inures to

the benefit of or is paid to an officer or a member. If the contributions raised from the public, whether or not the contributions
are actually received by a charitable organization during any calendar year, are in excess of these amounts, within thirty days
after the date the contributions exceed these amounts, the organization must register with and report to the Secretary of State
as required by this chapter;

(4) an organization which solicits exclusively from its membership, including a utility cooperative;

(5) a veterans' organization which has a congressional charter; and '

(6) the State, its political subdivisions, and an agency or a department of the State which are subject to the disclosure provisions
of the Freedom of Information Act.

(B) A charitable organization claiming to be exempt from the registration provisions of this chapter and which solicits charitable
contributions must submit annually to the Secretary of State, on forms prescribed by the Secretary of State, the name, address,
and purpose of the organization and a statement setting forth the reason for the claim for exemption. If appropriate, the Secretary
of State or his appropriate division shall issue a letter of exemption which may be exhibited to the public. A filing fee is not
required of an exempt organization.

<< SC ST § 33-56-55 >>

Section 33-56-55. The provisions of this chapter do not apply to a parent-teacher association affiliated with a school or to a
local chamber of commerce. Reportmg of fundraising activities or other reporting pursuant to this chapter is not required of
a parent-teacher association or a local chamber of commerce whether or not they would be considered exempt organizations
under Section 33—56—50, if none of the fundraising activities are conducted by professional solicitors.

<< SC ST § 33-56-60 >>

Section 33—56-60. (A) A charitable organization soliciting funds in this State, whether individually of collectively with other
organizations, and not exempt pursuant to Section 33-56-50, shall file in the office of the Secretary of State an annual report
of its financial activities, on forms prescribed by the Secretary of State or on Internal Revenue Service Form 990, 990EZ, or
990PF, certified to be true by the organization's chief executive officer and chief financial officer. The report must cover the
preceding fiscal year and must be filed within four and one-half months of the close of the organization's fiscal year unless
a written extension has been granted by the Secretary of State. To receive an extension, the organization must file with the
Secretary of State a copy of the extension request submitted to the Internal Revenue Service.

(B) The annual financial report must include:

(1) specific and itemized support and revenue statements disclosing direct public support from solicitation, indirect public
support, government grants, program service revenue, and other revenue, The report must disclose the amount of direct public
support received from direct mail solicitation, telephone solicitation, commercial co-venturers, door-to-door solicitations,
telethons, and all other itemized sources; .

(2) specific and itemized expense stateinents disclosing program services, public information expenditures, fundraising costs,
payments to affiliates, management costs, and salaries paid; and ’

(3) balance sheet disclosures containing total assets and liabilities.

(C) If a charitable organization is required or elects to file a completed Internal Revenue Service Form 990, 990EZ or 990PF,
the organization may file the form with the Secretary of State instead of the report required by subsection (A); however, the
form may exclude the information which the Internal Revenue Service would not release pursuant to a Freedom of Information
request.

(D) An organization which fails to file a timely annual financial report required by this section may be enjoined from further
solicitation of funds in this State in an action brought by the Secretary of State and is ineligible to renew its registration asa
charitable organization until the required financial statements are filed with the Secretary of State. An organization which fails to
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file a timely annual financial report required by this section may be assessed by the Secretary of State administrative fines of ten
dollars for each day of noncompliance for each delinquent report not to exceed two thousand dollars for each separate violation.

<< SCST § 33-56-70 >>

Section 33—56-70. (A) A contract or agreement between any professional fundraising counsel, professional solicitor, or
commercial co-venturer and a charitable organization must be in writing and filed, along with a Notice of Solicitation form,
with the Secretary of State at least ten days before the professional fundraising counsel, professional solicitor, or commercial
co-venturer begins any solicitation activity or any other activity contemplated by the contract or agreement in this State.
Solicitations or services pursuant to a contract may not begin in this State until the contract has been filed with the Secretary of
State and until both the charitable organization and the professional solicitor or professional fundraising counsel are registered
properly with the Secretary of State. »

(B) A contract filed pursuant to this section must disclose the following, if applicable:

(1) legal name and alias name, address, and registration number, if any, of the professional solicitor, professional fundraising
counsel, or commercial co-venturer;

(2) legal name, address, and registration number of the charitable organization;

(3) name and residence address of each person directing or supervising the contract solicitation services;

(4) description of the event or campaign;

(5) date the solicitation or campaign commences;

(6) date the solicitation or campaign terminates;

(7) statement of the guaranteed minimum percentage of gross receipts to be remitted or retained by the charitable organization,
excluding the amount which the charitable organization must pay for fundraising costs;

(8) statement of the percentage of gross receipts with which the professional solicitor, professional fundraising counsel, or
commercial co-venturer is compensated, including the amount the professional solicitor, professional fundraising counsel, or
commercial co-venturer must be reimbursed as payment for fundraising costs; and

(9) if applicable, the maximum dollar amount that will benefit the charitable organization.

(C) Every Notice of Solicitation form filed pursuant to this section must disclose: ‘

(1) legal name and alias name, address, and registration number of the professional solicitor, professional fundraising counsel,
or commercial co-venturer; : ' ’ "

(2) legal name, address, and registration number of the charitable organization;

(3) date the solicitation activity commences and terminates;

(4) name and residence address of phone room directors for any solicitation activities;

(5) location, including physical address, and telephone numbers from which the solicitation activity, including telephone
solicitations, is conducted; ) -

(6) description of all solicitation activity; and

(7) the terms of remuneration for the campaign or event pursuant to the contract.

(D) Within ninety days after a solicitation campaign has been completed, or within ninety days after the anniversary of a
solicitation campaign lasting more than one year, the professional solicitor must file with the Secretary of State aj'oint financial
report for the campaign, including gross revenue, an itemization of expenses, and the amount paid to the sponsor. This joint
financial report must be completed on the form prescribed by the Secretary of State, signed by both an authorized official of
the professional solicitor and an authorized official of the charitable organization, and certified to be true. A ‘

(E) A professional fundraising counsel, professional solicitor, or commercial co-venturer failing to comply with this section is
ineligible to renew its registration or continue solicitation activities or campaigns until the required information is filed and is
liable for an administrative fine not to exceed ten dollars for each day of noncompliance, with a maximum fine of two thousand
dollars for each separate violation.

<<SC ST § 33-56-80 >>

Section 33—56-80. Registration statements and applications, reports, professional fundraising counsel contracts, professional
solicitor contracts, or commercial co-venturer contracts, and all other documents and information required to be filed pursuant
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to this chapter or by the Secretary of State are public records in the office of the Secretary of State and are open to the general
public for inspection at a time and under conditions as the Secretary of State may prescribe. The Secretary of State shall publish
and make available to the public and to persons subject to this chapter explanatory information concerning this chapter, the
duties imposed by this chapter, and the means for enforcing this chapter.

<< SC ST § 33-56-90 >>

Section 33—56-90. (A) Upon oral or written request of the solicited ‘party, a professional solicitor must disclose its status as a
“professional” solicitor. The professional solicitor also must disclose the registered true name of the professional fundraising
organization for which it works and the registered true name, location, and purpose of the charitable organizations for which
it is soliciting. Upon oral or written request of the solicited party, a professional solicitor also must disclose the percentage

" of gross receipts with which the professional solicitor is compensated including the amount the professional solicitor must be
"reimbursed as payment for fundraising costs. The professional solicitor also must disclose the guaranteed minimum percentage

of gross receipts to be remitted or retained by the charitable organization excluding the amount which the charitable organization
must pay for fundraising costs.

(B) Upon oral or written request by the solicited party, the professional solicitor must deliver to the solicited party within
fifteen business days of the request a:

(1) financial statement of the charitable organization disclosing assets, liabilities, fund balances, revenue, and expenses for
the preceding fiscal year. This financial statement must be the most recently submitted annual financial report pursuant to
Section 33-56-60; and

(2) copy of the professional solicitor's or charitable organization's current registration certification from the Secretary of State.
(C) A professional solicitor that fails to comply with the provisions of this section is liable for an administrative fine not to

exceed two thousand dollars for each separate violation.
(D) An offense committed in violation of this section is considered to have been committed at the place where the solicitation
either was initiated or was received.

<< SC ST § 33-56-100 >>

Section 33-56-100. In accordance with the regulations promulgated by the Secretary of State, a charitable organization,
professional solicitor, professional fundraising counsel, or commercial co-venturer subject to the provisions of this chapter must
keep the true fiscal records as to its activities in this State. The records must be retained for at least three years after the end
of the period of registration to which they relate.

<< SCST § 33-56-110 >>

Section 33-56-110. (A) A person may not act as a professional fundraising counsel or professional solicitor for a charitable
organization subject to the provisions of this chapter without first having registered with the Secretary of State. Registration
includes filing of a complete application and filing fee. An application for registration must be in writing under oath or
affirmation in the form prescribed by the Secretary of State. The application for registration by a professional fundraising
counsel or professional solicitor must be signed by its chief executive officer and chief financial officer, certified as true, and
accompanied by an annual fee of fifty dollars.

(B) The application for a professional fundraising counsel or professional solicitor must include the:

(1) legal name of the applicant;

(2) principal address of the applicant and address of officers and directors of the applicant;

(3) list of employees, whether full time, part time, or contract, and their job titles;

(4) form of the applicant's business;

(5) names, addresses, and titles of all current principal officers, directors, 1nd1v1dua1 owners, or partners, and those for the
preceding three years;

(6) list of the full names and addresses of each state in which an applicant is registered currently as a professional fundraising
counsel or professional solicitor;

(7) list of charitable organizations with which an applicant contracted in this State for the previous three years;
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(8) registration fee of fifty dollars;
(9) statement as to whether the applicant, or its directors, principal officers, individual owners, or partners is or has been the

subject of a legal or administrative action, including an injunction, concerning a charitable solicitation, fundraising campaign,
or campaign with a commercial co-venturer by another local, state, or federal governmental authority including, but not limited
to, registration or license revocation or denial, fines, injunctions, suspensions, or voluntary agreement to discontinue any
charitable solicitation activity and, if so, a written explanation of those actions;

(10) statement as to whether the applicant, or its directors, principal officers, individual owners, or partners has been the
subject of a criminal conviction, including guilty or nolo contendere pleas, involving any charitable solicitations act, fraud,
dishonesty, or false statement in a jurisdiction within the United States and, if so, a description and date of any such conviction;

(11) applicant's Federal EIN if incorporated or Social Security number if acting as a sole proprietor;

- (12) list of individuals who serve as couriers or employees to personally collect contributed funds from solicited parties, as
applicable; and

(13) statement as to the relationship of any of the officers, directors, trustees, or board members of a professional fundraising
counsel or professional solicitor to:

(a) each other; or
(b) a director, officer, agent, or employee of a charitable organization under contract with the professional fundraising
counsel or solicitor.
(C) At the time of application, a professional solicitor must file with and have approved by the Secretary of State a surety bond,
and a list of all professional solicitors operating under the bond. The applicant or its employer must be the principal obligor in
the sum of fifteen thousand dollars, with one or more sureties that are satisfactory to the Secretary of State and whose liability

- in the aggregate as the sureties at least equals that sum, and must maintain the bond in effect so long as a registration is in effect.

A deposit of cash in the amount of fifteen thousand dollars may be accepted instead of the bond. The bond shall run to the
State of South Carolina for the use of the Secretary of State or his appropriate division and a person who has cause of action
against the obligor of the bond for losses resulting from malfeasance, nonfeasance, or misfeasance in the conduct of solicitation
activities or any violation of this chapter. A partnership or corporation which is a professional solicitor may file a consolidated
bond on behalf of all its members, officers, and employees. '

(D) Each registration is valid throughout the State for one year and may be renewed for additional one-year periods upon wrltten
application under oath in the form prescribed by the Secretary of State and upon payment of the fee prescribed in this chapter.

(E) A professional solicitor or professional fundraising counsel that fails to comply with the provisions of this section is liable
for an administrative fine of ten dollars for each day of noncompliance, not to exceed two thousand dollars for each separate
violation.

(F) A professional solicitor or professional fundraising counsel that has been convicted of or pled guilty or nolo contendere
to a crime involving charitable solicitation activities or a felony involving fraud, dishonesty, or false statement in a jurisdiction
within the United States in the past five years may be ineligible for registration as a professional solicitor or professional
fundraising counsel in the State of South Carolina.

<< SC ST § 33-56-120 >>

Section 33-56-120. (A) In connection with the solicitation of contributions for or the sale of goods or services, a person shall
not misrepresent or mislead, knowingly and wilfully, a person by any manner, means, practice, or device.

(B) A charitable organization, professional fundraising counsel, or professional solicitor shall not use or exploit the fact of
registration so.as to lead the public to believe that the registration in any way constitutes an endorsement or approval by the
State. However, the use of the following statement is not considered a prohibited exploitation: “Registered with the Secretary
of State as required by law”. Registration does not imply endorsement of a public solicitation for contributions.

(C) In connection with the solicitation of contributions or the sale of goods or services for charitable purposes, a person
shall not represent to or mislead a person by any manner, means, practice, or device to believe that another person sponsors
or endorses the solicitation of contributions, sale of goods or services for charitable purposes, or approves of the charitable
purposes or a charitable organization connected with it when the other person has not given written consent to the use of his
name for these purposes. A member of the board of directors or trustees of a charitable organization or another person who
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has agreed either to serve or to participate in a voluntary capacity in the campaign is considered to have given his consent to
the use of his name in the campaign. ]

(D) A person shall not make any representation that he is soliciting contributions for or on behalf of a charitable organization
or shall not use or display any emblem, device, or printed matter belonging to or associated with a charitable organization for
the purpose of soliciting or inducing contributions from the public without first being authorized to do so by the charitable
organization.

(E) For the purpose of soliciting contributions from a person in this State, 2 person shall not use the name of another person
except that of an officer, a director, or a trustee of the charitable organization by or for which contributions are solicited, without
the written consent of the other person. A person is considered to have used the name of another person for the purpose of
soliciting contributions if the latter person's name is listed on any stationery, advertisement, brochure, or correspondence in
or by which a contribution is solicited by or on behalf of a charitable organization or if his name is listed or referred to in
connection with a request for a contribution as one who has contributed to, sponsored, or endorsed the charitable organization
or its activities.

(F) Nothing contained in subsection (E) prevents the publication of names of contributors, without their written consent, in an
annual or other periodic report issued by a charitable organization for the purpose of reporting on its operations and affairs to
its membership or for the purpose of reporting contributions to contributors.

<< SCST § 33-56-130>>

Section 33-56-130. If a charitable organization, professional fundraising counsel, proféssional solicitor, or commercial co-
venturer soliciting contributions from people in this State and having a principal place of business outside the State, or organized
under and by virtue of the laws of a foreign state, is subject to the provisions of this chapter and does not otherwise appoint
a registered agent for service of process, that charitable organization, professional fundraising counsel, professional solicitor,
or commercial co-venturer is considered to have appointed irrevocably the Secretary of State as an agent upon whom may
be served summons, subpoena, subpoena duces tecum, or other process directed to the charitable organization, professional
fundraising counsel, professional solicitor, or commercial co-venturer or a partner, principal officer, or director of it in any
action or proceeding brought pursuant to this chapter. Service of process is made by delivering to and leaving with the Secretary
of State, or with any person designated to receive service at the office of the Secretary of State, duplicate copies of the process,
notice, or demand. The service is sufficient service if notice of the service and a copy of the process are sent by the Secretary
of State to the charitable organization, professional fundraising counsel, professional solicitor, or commercial co-venturer, by
registered or certified mail with return receipt requested, at the address provided for in the registration form required to be
filed with the Secretary of State pursuant to this chapter or, in default of the filing of the form, at the last address known to
the Secretary of State. Service of process is complete ten days after the receipt by the Secretary of State of a return receipt
purporting to be signed by the addressee or a person qualified to receive the registered or certified mail, in accordance. with the
accepted practices of the United States Postal Service or, if acceptance was refused by the addressee, ten days after the return
to the Secretary of State of the original envelope bearing a notation by the postal authorities that receipt of it was refused.

" << SC ST § 33-56-140 >>

Section 33-56-140. (A) Upon his own motion or upon complaint of any person, the Secretary of State may investigate any
charitable organization, professional fundraising counsel, professional solicitor, or commercial co-venturer to determine if it
has violated the provisions of this chapter or has filed an application, or other information required by this chapter, which
contains false or misleading statements. The Secretary of State may subpoena or audit persons and require the production of
books, papers, and other documents to aid in the investigation of alleged violations of this chapter. '

(B) If a charitable organization, professional fundraising counsel, professional solicitor, or commercial co-venturer fails
to file a registration application, statement, report, or other information required to be filed with the Secretary of State by
this chapter, or otherwise violates the provisions of this chapter, the Secretary of State must notify the delinquent charitable
organization, professional fundraising counsel, professionai solicitor, or commercial co-venturer of this fact by mailing a notice
by registered or certified mail, with return receipt requested, to its last known address. If the required registration application,
statement, annual report, assurance of voluntary compliance, or other information is not filed, or if the other existing violation
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is not discontimued, within fifteen days after the formal notification or receipt of the notice, the Secretary of State may assess
an administrative fine not to exceed two thousand dollars for each separate violation against the charitable organization,
professional fundraising counsel, professional solicitor, or commercial co-venturer.

(C) In addition to other actions authorized by law, the Secretary of State, if he has reason to believe that one or more of the
following acts or violations listed below has occurred or may occur, may bring an action to enjoin the charitable organization,
professional fundraising counsel, professional 'solicitor, commercial co-venturer, or other person from continuing the act or
violation, or doing any other acts in furtherance of it, and for other relief as the court considers appropriate:

(1) a person knowingly and wilfully operates in violation of the provisions of this chapter;

(2) a person knowingly and wilfully makes a false statement in any registration application, statement, report, or other
information required to be filed by this chapter; ’

(3) a person fails to file a registration statement, annual financial report, or other document required to be filed by this chapter;

(4) a person is using in the solicitation or collection of contributions any device, scheme, or artifice to defraud or to obtain
money or property by means of false pretense, representation, or promise;

(5) the officers or representatives of a charitable organization, professional fundraising counsel, professional solicitor, or
commercial co-venturer refuse or fail, after notice, to produce records of the organization; or

(6) the funds raised by solicitation activities are not devoted to the charitable purposes of the charitable organization.

(D) Any registration application, statement, report, or other information required to be filed with the Secretary of State pursuant
to this chapter by a charitable organization, professional fundraising counsel, professional solicitor, or commercial co-venturer
which contains false or misleading statements may be rejected by the Secretary of State and returned to the submitting party
without being filed.

(E) A person that is assessed an administrative fine or enjoined from any solicitation activity for any violation of this chapter, or
that is denied registration has thirty days from receipt of certified notice from the Secretary of State to pay the fine or request an
evidentiary hearing before an administrative law judge. A person who fails to remit fines or request a hearing after the required
notice is given and after thirty days from the date of receipt of certified notice has elapsed may be enjoined from engaging in
further charitable solicitation activities in this State and may have its registration suspended pending final resolution. A person
may appeal an adverse ruling from an evidentiary hearing to the circuit court. An appeal to the circuit court is governed by the
standard of review provided in the Administrative Procedures Act and case law interpreting that provision.

(F) The Secretary of State may exercise the authority granted in this section against a person that operates under the guise or
pretense of being an organization exempted by the provisions of Section 33—56—40 or 33—-56-50 but is not in fact an organization

entitled to the exemption.
<< SCST § 33-56-145>>

Section 33-56—-145. (A) A person that knowingly and wilfully violates a provision of this chapter with the intent to deceive or
defraud an individual or a charitable organization is guilty of a misdemeanor and, upon conviction for a first offense, must be
fined not more than five thousand dollars or imprisoned not more than one year, or both. For a second offense or subsequent
offense, a person is guilty of a felony and, upon conviction, must be fined not more than ten thousand dollars or imprisoned
not more than five years, or both. '

(B) A person that knowingly and wilfully gives false or misleading information to the Secretary of State in a registration,
filing statement, or report required by this chapter is‘guilty of a misdemeanor and, upon conviction for a first offense, must be
fined not more than two thousand dollars or imprisoned not more than one year, or both. For a second offense or subsequent
offense, a person is guilty of a felony and, upon conviction, must be fined not more than five thousand dollars or imprisoned
not more than five years, or both.

(C) A person that is convicted or pleads guilty or nolo contendere pursuant to subsection (A) or (B) forfeits the bond described
in Section 33—-56—110 to the Secretary of State and is prohibited from serving as a professional solicitor or fundraising counsel
in this State for a minimum of five years from the date of the conviction.

(D) A violation of this chapter involving a solicitation is considered to be committed at the place where the solicitation was
either initiated or was received.
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<< SC ST § 33-56-150 >>

Section 33-56—150. There is created in the office of the Secretary of State a Division of Public Charities which, under the
direction and control of the Secretary of State, shall perform the duties imposed upon it by the provisions of this chapter. The
executive and administrative head of the division is the Director of Public Charities designated by the Secretary of State.

<< SC ST § 33-56-160>>

Section 33—56-160. The first two hundred thousand dollars in administrative fine revenue received pursuant to this chapter in
a fiscal year may be retained by the Secretary of State to offset the expenses of enforcing this chapter. All administrative fines
collected pursuant to this chapter in excess of two hundred thousand dollars in a fiscal year must be transmitted to the State
Treasurer and deposited in the state general fund. All fees collected pursuant to this chapter must be transmitted to the State
Treasurer and deposited in a fund separate and distinct from the state general fund and used by the Secretary of State for the
purpose of administering the provisions of this chapter.

<< SC ST § 33-56-170 >>

Section 33-56-170. For purposes of Section 33—56-180:

(1) “Charitable organization” means any organization, institution, association, society, or corporation which is exempt from
taxation pursuant to Section 501(c)(3) or 501(d) of Title 26 of the United States Code, as amended.

(2) “Employee” means an agent, servant, employee, or officer of a charitable organization.

<< SC ST § 33-56-180>>

Section 33-56-180. (A) A person sustaining an injury or dying by reason of the tortious act of commission or omission
of an employee of a charitable organization, when the employee is acting within the scope of his employment, may recover
in an action brought against the charitable organization only the actual damages he sustains in an amount not exceeding the
limitations on liability itnposed in the South Carolina Tort Claims Act in Chapter 78 of Title 15. An action against the charitable

" organization pursuant to this section constitutes a complete bar to any recovery by the claimant, by reason of the same subject
matter, against the employee of the charitable organization whose act or omission gave rise to the claim unless it is alleged
and proved in the action that the employee acted in a reckless, wilful, or grossly negligent manner, and the employee must be
joined properly as a party defendant. A judgment against an employee of a charitable organization may not be returned unless a
specific finding is made that the employee acted in a reckless, wilful, or grossly negligent manner. If the charitable organization
for which the employee was acting cannot be determined at the time the action is instituted, the plaintiff may name as a party
defendant the employee, and the entity for which the employee was acting must be added or substituted as party defendant
when it reasonably can be determined.

(B) If the actual damages from the injury or death giving rise to the action arose from the use or operation of a motor vehicle and
exceed two hundred fifty thousand dollars, this section does not prevent the injured person from recovering benefits pursuant
to Section 38—77—160 but in an amount not to exceed the limits of the uninsured or underinsured coverage.

<< SC ST § 33-56-190 >>

Section 33-56-190. The Secretary of State may enter into agreements with the appropriate authority of another state for
the purpose of exchanging information with respect to charitable organizations, professional fundraising counsel, professional
solicitors, and commercial co-venturers.

<< SC ST § 33-56-200 >>

Section 33—56-200. The provisions of this chapter are severable. The unconstitutionality of one section or clause does not
affect the constitutionality of the entire chapter.

Time effective
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SECTION 2. This act takes effect upon approval by the Governor.
Ratified the 31st day of May, 2000.

Approved the 6th day of June, 2000.

SC LEGIS 336 (2000)

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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