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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

Court of Common Pleas
Benjamin H. Culbertson, Circuit Court Judge . FEB 03 2017
Case No. 2016-CP-26-0166 - ' SG COUﬂ Of App sals

Appellate Case No. 2016-001499

Jeanne Beverly; Indiifidually and on behalf of others similarly situated, ............. Appellant,
v.

Grand Strand Regional Medical Center, LLC .....cccccoceevinerreneennenncnne oo Respondent.

RESPONDENT GRAND STRAND REGIONAL MEDICAL CENTER, LLC’S
MOTION TO STRIKE

3y

,Responden‘t .Grand S;trand Regional Medical Center, LLC (“Grand Strand”), by and’
thrOugh:its undersigﬁed counsel, hereby movés the Court, vpursuant to Rules 208(b)(4), 210(h)
and 260(a) of the South Carolina Appella“te Court Rules, to strike selected portions of Appellant
Jeanne Beverly’s Initial Reply Brief for failure to comply‘ with the South Carolina Appelléte
jCOurt Rules. | |

“[T)he South Carolina Appellate Coﬁrt Rules are not mere technicalities but provide the

parties and th[e] Couft with an orderly mechanism through which to guide appeals in this State.

It is incumbent upon counsel to provide material that complies with the Rules and facilitates
appellate review.” Henning v. Kaye, 307 S.C. 436,437, 415 S.E.2d 794, 794 (19925.

| The Court shall nbt éonsider any fact which does ndt appear in the Recbrd on Appeal,

and the Record on Appeal shall not include matter which was not presented to the circuit court.
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Rule 210, SCACR. Additionally, it is improper for the Court to consider legal arguments that
are raised for the first time in an appellant’s reply brief. Bochette v. Bochétte, 300 S.C. 109, 112,
386 S.E.2d 475, 477 (Ct. App. 1989); see also Divine v. Robbins, 385 S.C. 23, 44 n. 4, 683
S.E.2d 286, 297 n. 4 (Ct. App. 2009) (declining to address an issue raised for the first time. ina
reply brief). |
Beverly’s Initial Reply Brief- does not comply with the South Carolina Appellate Court
Rules, because it contains numerous facts that were not bresented to the circuit court and
arguments that were neither raised to, nor ruled updn, by the circuit court. See Jackson v. Bi-Lo
Stores, Inc., 313 S.C. 272, 277, 437 S;E.2d 168, 171 (Ct. App. 1993) (“[A]n appellant cannot
make new arguments for reversal in a reply brief.”). |
The circuit court granted Grand Strand’s Motion to Dismiss and issued its ruling eﬁtirely
based upon the allegations in the Complaint and the incorporated coﬁtractual documents (the
;‘Instituiional Agreement”). Any fact outside of the Complaint and the Institutional Agreement is
| inapprobriate for this_ Court to consider in determining whether the circuit court erred in granting
Grand Strand’s Motion to Dismiss. Specifically, the foilowing factual ailegations ‘were not
presented to the circuit court and should be stricken from Beverly’s Initial Reply Brief:
(a) “There is no way to  square Grand Strand’s litigation stance with the
representations it made to Ms. Beverly and the following representatior-ls it
continues to make to the public to this day:

. “If you are insured, a claim will be sent to yéur insurance
company.”

o “If you have insurance or other coverage, we will expect you to
pay your copayment, coinsurance and/or deductible . ...” Beyond
that, Grand Strand recognizes that “the insurance company pays

uS kb

o ‘Grand . Strand professes a commitment to “pricing transparency.”
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“About Our Pricing Commitment,” Grand Strand Health, available at

http://grandstrandmed.com/patient-financial/?page name=about (last visited Jan.

11,2017). (Initial Reply Briefp. 1).
(b) See “About Our Pricing Commitment,” Grand Strand Health, available at

http://grandstrandmed.com/patient-financial/?page _name=about (last visited Jan.

11, 2017) (advertising to its insuréd patients that “[t]he prices for your services
are based on the contract terms negotiated by your insurance company with the
hospital”). (Initial Reply Brief p. 4).

() - Blue Cross wrote nearly 44.7% of all accident and health insurance business .in
-South Carolina'for the year, 44.25% for 2014, and over 43.5% for 2015. No other
insurer controlé more than 9% of the South- Carolina private health insurance

market. “2013 Complete Market Share Réport” at 41. South Carolina Department

' of Insurance, available at http://doi.sc.gov/DocumentCenter/View/7800. 2014
“Accident and Health (All Lines) Premiums” at 1. South Carolina Department of

Insurance, available at http://doi.sc.gov/documentcenter/view/8410;  “2015

Complete Market Share Report™ at 41. South Carolina Department of Insurance,

available at http\'://doi.sc.,qov/DocumentCenter_/V iew/8853. (Initial Reply Brief p.
16 n.3). |
Additionally, the following argument was neither raised to, nor ruled upon by, the circuit
court and is inappropriate for this Court to consider:
(a) “Grand Strand need. not promise by contract to provide medical treatment to
emergency room patients like Ms. Beveﬂy because | mandatory treatment of
emergency room paﬁents is already guaranteed by federal law. Pursuant to the

Emergency Medical Treatment and Labor Act, Grand Strand ‘must provide’
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medical treatment to-‘any individual [that] comes to the emergency department.’
15 U.S.C.ll395dd(a).” (Initial Reply Brief p. 9). Beverly’s argumeAnt' regarding
the application of the Emergency Medicall Act was not previously raised to the
circuit court or in her Initial Brief and should be stricken from her Initial Reply
Brief.‘ In addition to the fact that Beverly has not pre\}iouSIy raised an argument

' related\to the Emergency. Mediéal Act, Beverly’s application of the Act is
erroneous. The Emergeﬁcy Medical Act does not require Gfand Strand to render
‘medical treatment to every person who seeks medical treatment. The Emergency
Medical Act only requires “necessary stabilizihg‘treatment for emergency medical
conditions” or for the transfer of the individual to another medical facility if the
person has been stabilized. 15/ USC § .13\9_5(a)-(b). If a patient is in a stable
condition, then Grand Strand is notv required to provide freatment ﬁnder the
Emérgency Medical Act. 'Accordihgly, ‘the Court should strike Beverly’s
argument involving the Emergency Medical Act because it was not previously
raised and is erroneous.

It is. improper for the Court to consider_ either facts that are not in the record or afguments
that were raised fdr the first time in an appellant’s reply brief. Sée Glasscock, Inc. v. US. Fid. &
Guar. Co., 348 S.C. 76, 81, 557 S.E.2d 689, 692 (Ct. App. 2001). Accordingly, the Coﬁrt should
strike the aforementioned facts and arguments from Beverly’s Initial Reply Brief.

CONCLUSION

WHEREFORE, having fully shown that the newly presented facts and the unpreserved
argﬁments raised by Beverly should bé excluded from the Final Reply Brief, Respondent Grand

Strand requests that the Court grant its Motion to Strike so that the Record will not be confused
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by the numerous facts and arguments that would be improper for it to consider in resolving this

action.

February 3, 2017
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Respectfully submitted,

he 2Dy,

James Lynn Werner/
William R. Thomas
Katon E. Dawson Jr.
Parker Poe Adams & Bernstein LLP
1221 Main Street, Suite 1100
Post Office Box 1509 (29202)
Columbia, South Carolina 29201
Tel:  803-255-8000

Fax: 803-255-8017
jimwerner@parkerpoe.com
willthomas@parkerpoe.com
katondawson@parkerpoe.com

Attorneys for Respondent

Grand Strand Regional Medical Center, LLC



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

FEB 03 2017

Case No. 2016-CP-26-0166 SC Court of Appeals
Appellate Case No. 2016-901499

Jeanne Beverly, Individually and on behalf of others similarly situated, ............. Appellant,

V.

- Grand Strand Regional Medical Center, LLC ..o Respondent.

- AFFIDAVIT OF JAMES LYNN WERNER, ESQUIRE

)».

Personally appeared before me James Lynn Werner, Esquire, who after being duly sworn,
deposes and testifies:

1. He is of sound mind and body and is competent to testify as to the matters herein

set forth.
2. . Heis a partner in the law firm of Parker Poe Adams & Bernstein LLP and was

retained by and served as counsel for Grand Strand Regional Medical Center, LLC (“Grand
Strand”) in the above-referenced matter.

3. He is authorized to rﬁake this afﬁdavbit on his own behalf and of his own
knowledge.

4. He was present during the April 26, 2016 hearing on Grand Strand’s Motion to

Dismiss.
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5. He has reviewed Appellant Jeanne Beverly’s Complaint, Memorandum in
Opposition to the Motioﬁ to Dismiss, and Motion to Alter or Amend the Court’s Order Granting
Grand Strand’s Motion to Dismiss

6. At no time during the hearing on the motion to dismiss or in Beverly’s written
submissions to the circuit court did she present the facts that the Motion to Strike requests be
stricken ‘from Beverly’s Initial Reply ﬁrief.

7. At no time during the hearing on Grand Strand’s Motion to Dismiss or in
Beverly’s .Written submissions to the circuit court did Beverly introduce an argument related to
the Emergency Medical Act, 15 U.S.C. § 1395. :

8. This affidavit is submitted pursuant to Rule 240(0)(3),» SCACR, because the
Record on Appéal has not been filed and the fact_s.cited in Beverly’s Initial Reply Brief are not

eligible to be included in the Record on Appéal.

!

J ﬁ{né%Lynn Werner! Esquire

"AFFIANT SAYETH FURTHER NOT.

February ’& , 2017

Sworn to and subscribed before me
this\the 3=M:¢l-dy of February 2017.

| . s
Netary Public for Qoedh C

My Commission Expires: &gx‘t‘x&y 30,2026
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge SC COurt Of Ap
» Y APpeals

Case No. 2016-CP-26-0166
Appellate Case No. 2016-001499

Jeanne Beverly, Individually and on behalf of others similarly situated, ............. Appellant,
\2
Grand Strand Regional Medical Center, LLC .........cccooviviiniinnieniieinieeienne, Respondent.
PROOF OF SERVICE

The"undersigned hereby certifies that on Februa?y 3, 2017, he served the foregoing
RESPONDENT GRAND STRAND'REGIONIAL MEDICAL CENTER, LLC’S MOTION
TO STRIKE on all counsel of record by placing a copy in the United States Mail, first class .
postage prepaid, addre_séed as follows:

John G. Felder, Jr.

McGowan, Hood & Felder, LLC
1517 Hampton Street

Columbia, SC 29201

Chad A. McGowan

Jordan C. Calloway

McGowan, Hood & Felder, LLC
1539 Health Care Drive
.Rock Hill, South Carolina 29732
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Roy Harmon

Sidney L. Major, Jr.
Harmon & Major, P.A.
PO Box 8954
Greenville, SC 29604

Jeff C. Chandler

The Chandler Law Firm
Bank of America Building
2501 Oak Street

Myrtle Beach, South Carolina 29577

Attorney for Appellants

%wipm/ Z/.

James Lynn Werner
William R. Thomas
Katon E. Dawson Jr.

2-3-1%

Parker Poe Adams & Bernstein LLP

1221 Main Street, Suite 1100
Post Office Box 1509 (29202)
Columbia, South Carolina 29201
Tel:  803-255-8000

Fax: 803-255-8017
jimwerner@parkerpoe.com
willthomas@parkerpoe.com
katondawson@parkerpoe.com

Attorneys for Respondent

Grand Strand Regional Medical Center, LLC
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Parker.Poe

Katon E. Dawson, Jr. Atlanta, GA
Associate Charleston, SC
Telephone: 803.253.6854 Charlotte, NC
Direct Fax: 803.255.8017 ) Columbia, SC

Greenville, SC
Raleigh, NC
Spartanburg, SC

katondawson@parkerpoe.com

February 3, 2017

RECEIVED

- FEB 03 2017
The Honorable Jenny Abbott Kitchings ' 1
Clerk, South Carolina Court of Appeals i eals
1015 Sumter Street SC COUn 0 App
Columbia, SC 29211

Via Hand Delivery

Re: Jeanne Beverly Individually and on behalf of other similarly situated v. Grand
Strand Regional Medical Center, LLC; Civil Action No. 2016-CP-26-0116

Dear Mrs. Kitchings:

Enclosed please find an original and six (6) copies of Respondent Grand Strand
Regional Medical Center, LLC’s Motion to Strike, an Affidavit of James Lynn Werner, the Proof
of Service, and our firm check in the amount of $25.00 in the above-referenced lawsuit. Please
file the originals and return a file-stamped copy to my courier.

By copy of this letter, | am today serving the Respondent Grand Strand Regional
Medical Center, LLC’s Motion to Strike, Affidavit of James Lynn Werner, as well as the Proof of
Service on counsel for the Appellant.

Thank you for your assistance and please do not hesitate to contact us if you require any
further information.

Sincerely,

%of/ Zﬂu/i«

Katon E. Dawson, Jr.

KED:bg
Enclosures

cc: John G. Felder, Jr.
Chad A. McGowan
Jordan C. Calloway
Roy Harmon
Sidney L. Major, Jr.
Jeff C. Chandler
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