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Hervery Young, Esq.,
Appearing for the Defendant.
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State of South Carolina v. Male Dwayne Curty R 3
Case Nos. 2012-GS-04-00079, 00080 and 2011-GS-39-01650, 01651, 01679
Hearing of August 15, 2013 )
Before The Honorable J. Cordell Maddox

PROCEEDIN G‘S
(2:45 P.M.)

(NOTE: PLEAS FOR FOUR DEFENDANTS WERE TAKEN AS A
GROUP. THE FOLLOWING TRANSCRIPT IS PREPARED FOR MALE
DWAYNE CURRY ONLY.) |

THE COURT: Okay, what we got? Generally.

MR. CAMPBELL: May it please The Court?

THE COURT: Yep.

MR. CAMPBELL: Your Honor, before you is Well Mane
Cur- (sic) -- Well (sic) =-- Dwayne Male Curry on, uh -
uh, he’s pleading on indictment number 2012-GS-04-79,
it’é a attempted armed robbery; and 80, uh, attempted
armed robbéry. Um, those are the two counts of Anderson.

He’s also waiving presentment of three couhts -
it’s all the same incident, uh, time ﬁeriod out of, um,
Pickens County. Those charges are 2011-GS-39-1650 for
attempted, um, armed robbery, 1651 kidnapping, and 1679
possession of a weapon.

Uh, there is a negotiated sentence of fifteen years.
This is an agreement with the Pickens County Solicitor’s
Officé and Mr. Hervery, uh -- Mr. Young has worked out,
um, regarding this. | |

I also hand up his waiver of rights in which he is,
uh, allowing the Pickens County cases to be heard in this

jurisdiction, Your Honor.
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And credit for seven hundréd and sixty-four days.

THE COURT: ©So fifteen years is the recommendation?

MR. YOUNG: 1It’s a negotiated sentence, Your Honor.

THE COURT: Okay, so fifteen years, okay.

(After long pause) So some of these are waivers,
right? |

MR. CAMPBELL: Yes, sir.

THE CdURI: Okay. Yes, sir?

(WHEREUPON, INDICTMENTS FOR DEFENDANT CHRISTOPHER
LEON BALLENTINE WERE PRESENTED TO THE CQURT BY SOLICITOR
JOSHUA B. ALLEN.)

| (WHEREUPON; INDICTMENT FOR DEFENDANT ANGEL JEANETTE -
COMPTON WAS PRESENTED TO THE COURT BY SOLICITOR JOSHUA B.
ALLEN.)

- (WHEREUPON, INDICTMENTS FOR McCARTHY STEWART
ADDLEMAN WERE PRESENTED TO THE COURT-BY SOLICITOR AUSTIN
C. McLAIN.)

THE COURT: ‘All right, I need all of you to raise
your right hand.

(WHEREUPON, MALE DWAYNE CURRY, CH§ISTOPHER LEON
BALLﬁNTINE, ANGEL JEANETTE COMPTON, AND McCARTEY STEWART
ADDLEMAN WERE JOINTLY DULY SWORN  AND TESTIFIED AS
FOLLOWS:) | -

THE COURT: All right, I'm gonna ask you some

questions. I don’t mean to disrespect, but I have to
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State of South Carolina v. Male Dwayne Curry ) 5
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1point to you so we can keep it straight on the record.

First, Mr. Curry, um, several of your cases -- I
guess maybe the Pickens County cases =-- have not been
sent to the Grand Jury. Do you understand you have a
right to have your cases sent to the Grand Jury?

MR. CURRY: Yes, sir.

TEE COURT: And are you waiving that right?

MR. CURRY: Yes, sir.

THE COURT: You also have the right to have, um, the
Pickens County cases heard in Pickens County. - That's
your right of venue. Do you understand that?

MR. CORRY: Yes, sir. |

THE COURT: And are you waiving your right to have
these cases heard in Pickens County? |

MR. CORRY: Yes, sir.

THE COURT: Okay. And you don’t have any problem
with us doing them all at once here in Anderson?

MR. CURRY: No, sir.

THE COURT: Okay. All right, any of you had any
drugs or alcohol within the last twenty-four hours?

MR. CURRY: No, sir.

MR. BALLENTINE: No, sir.

MS.XCOMPTON: rNo, sir.

MS. ADDLEMAN: No, Your Honor.

THE COURT: Okay. Any of you been threatened in any
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way or promised anything to get you to plead guilty?

MR. CURRY: (After pause) No, sir.

THE COURT: Okay, that’s all right; you napping on
me? |

MR. CURRY: No, sif.

THE COURT: All right.

MR. BALLENTINE: No, sir.

MS. COMPTON: No, sir.

MS. ADDLEMAN: No, Your Honor.

THE COURT: Have all of you had plenty of time to
speak with your lawyer and you’re satisfied with their
services? |

MR. COUORRY: Yes, sir.

MR. BALLENTINE: Yes, sir.

MS. COMPTON: Yes, sir.

MS. ADDLEMAN: Yes, Your Honor.

THE COURT: All right. Do all of you understand you
have to waive your constitutional rights, including your
right to a jury trial, your right to remain silent, your
right to confront the witnesses that would testify
against you, and your right‘to put up a defense? Are you
giving.up all those rights?

MR. CURRY: Yes, sir.

MR. BALLENTINE: Yes, sir.

MS. COMPTON: Yes, sir.
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MS. ADDLEMAN: Yes, Your Honor.

THE COURT: Now, except for Mr. Curry -- Mr. Curry,
you understand on a negotiated sentence that, uh, I have
to either accept the fifteen years or I’ll allow you to
step down. Do you understand that?

MR. CURRY: Yes, sir.

THE COURT: Okay. The rest of you, do you
understand that there are recommendations that I don’t
have to accept? I can take your plea and sentence you to
the maximum allowable by law. Do you understand that?

MR. BALLENTINE: Yes, sir.

MS. COMPTON: Yes, sir.

MS. ADDLEMAN: Yes, sir.

THE COURT: Okay. And you'ré all satisfied with
your lawyers? I may be reﬁeating myself and excuse me.

- MR, CURRY: fes, sir.

MR. BALLENTINE: Yes, sir.

MS. COMPTON: Yes, sir.

MS. ADDLEMAN: Yes, Your Honor.

THE COURT: And have all the attorneys had plenty of
time to speak with your clients? Do you think they
understand the elements to the charge and the waiver of
constitutional rights?.

MR. YOUNG: (As to Mr. Curry) Yes, sir.

MR. TAVERNIER: (As to remaining three Defendants) I
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have, Your Honor and believe they do.

THE COURT: Okay. Do eacﬁ of you want to plead
guilty to the chargés against you and are you guilty?

MR. CURRY: Yes, sir. | |

MR. BALLENTINE: Yes, sir.

MS. COMPTON: VYes, sir.

MS. ADDLEMAN: Yes, Your Honor. ‘

THE COURT: All right, I'm gonna accept all the

pleas and find them freely and voluntarily made based

jupon the advice of Counsel.

And I find that Mr. Curry, uh, has waived his right

lto Jjurisdiction and venue in Pickens County on the

|Pickens County cases.

Uh, and . that each party has walved their
constitutional rights khowingly and voluntarily.

Yes, sir?

MR. CAMPBELL: May it please The Court. Your Honor,
the Pickens County and the Anderson County. cases all stem

out of a same chain of events. Uh, it was July 13, 201l.

Um, Mr. Curry approached a -- a Cauley Friedman
(phonetic) —-- this is the Pickens County charges.
And -- and for the record, Anderson County also

charged for the same victim which we are dismissing that
charge——-

THE COURT: Okay.
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MR. CAMPBELL: ——-um, for the crime that came over
here.

Um, he approached her in a parking lot of, um, Bi-Lo
in Clemson. At some point he approéched her, got into
the cai with her, uh, had a -- presented a hand gun, told
her to drive to Anderson, came to Anderson, made her go
to a ATM machine where she withdrew a hundred fifty, uh,
dollars, and then had her drive to. Anderson near the

Mall -- to the Waffle House near the Mall. He called

someone, uh, he dropped her off. Uh, she dropped him off

there. At that point he actually, according to the case
file, apologized to her.

Then, um, while deputies with the Sheriff’s Office
in Pickens County and also .the deputies in Anderson

County were starting to work that, they got another call

|regarding, uh, attempted armed robbery in the Ingle’s

parking lot here downtown, uh, on Main Street in which,

um -- this is the Anderson County cases -- in which he
approached, uh, two ladies -- young girls —-- that were in
a car. Um, presented a weapon but they ran off and at

that point he left.

Um, the officers at, uh, I believe it was the
Clemson Police Department, once they got a description
from Ms. Friedman, um, kinda -- I think they saw him or

knew -~- saw him earlier that day, he matched the
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description, they brought him in, eventually he gave a

confession regarding these, uh, acknowledged that he was,

um, on crack I believe it was at the time.

Mr. Curry, um, we attempted to get this case ready
for trial. He had Mr. Potter as an attorney, he had
Mr. Tavernier as attorney, and now Mr. Young represents
him. Mr. Young has been able to facilitate agreement
between Pickens County, uh, Solicitor’s Office and our

office and we have met with all the victims in the case

that wanted to cooperate and -- and are in agreement

with, uh, the fifteen yearé.

THE COURT: Okay.

MR. CAMPBELL: = And I have also talked +to the

prosecutor who’s handling the Pickens County. He’s in

agreement also.

THE COURT: All right, so this basicallyA wraﬁs
everything up and ends it?

MR. CAMPBELL: Yes, sir, it ends. And as a result,
we afe actﬁaily dismissing the two firearms. charges and
the attempted armed robbery -- or, the armed robbery
chafge that we had pending dealing with the same victim.

THE COURT: Okay. All right, Mr. Curry, do you
agree with all those facts?

MR. cbnnx: Yes, sir.

THE COURT: Okay. Yes, sir?
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MR. YOUNG: Your Honorx, if it please The Court,

we -- we’re Jjust asking that you accept the

recommendation -- or, the negotiations. Uh, we believe

it’s a fair and just settlement of the entire case.

And, uh, Mr. Curry and I have had many conversations
about his options and everything and, um, we believe this
is the best resolution for everyone.

THE COURT: Okay. Mr. Curry, what happened to you
that day? You just were on crack and you kinda went
crazy? |

MR. CURRY: Yes, sir.

THE COURT: Okay. All right, I'm gonna accept your

|plea and I'm gonna accept the negotiated sentence.

Um, the sentence on each of these to run concurrent
with credit for seven hundred and Vsixty-four days 1is
fifteen years.

Good luck to you, okay -- good luck. Thank you,
Mr. Young, I appreciate your help today.

MR; YOUNG: You’re welcome.

THE COURT: Okay, Mr. Ballentine.

(WHEREUPON, CIRCUMSTANCES OF INDICTMENTS REGARDING
MR. CHRISTOPHER LEON BALLENTINE WERE PRESENTED TO THE
COURT, PLEAS ACCEPTED AND SENTENCING COMPLETED.)

(WHEREUPON, CIRCUMSTANCES OF INDICTMENT REGARDING-

MS. ANGEL JEANETTE COMPTON WAS PRESENTED TO THE COURT,
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PLEA ACCEPTED AND SENTENCING COMPLETED. )

(WHEREUPON, CIRCUMSTANCES OF INDICTMENTS REGARDING
MS. McCARTHY STEWART ADDLEMAN WERE PRESENTED TO THE
COURT, PLEAS ACCEPTED AND SENTENCING COMPLETED.)
| (WHEREUPON, HEARING ENDED AT 3:00 P.M.)

*¥***x*x*END OF REQUESTED TRANSCRIPT**#**%%%
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STATE OF SOUTH CAROLINA)
) CERTIFICATE OF REPORTER

COUNTY OF ANDERSON )

I, THE UNDERSIGNED VIVIAN H. CROSS, OFFICIAL COURT
REPORTER FOR THE TENTH JUDICIAL CIRCUIT OF THE STATE OF
SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A
TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF THOSE
PROCEEDINGSkREQUESTED AND EVIDENCE INTRODUCED IN THE TRIAL -

OF THE CAPTIONED CASE, RELATIVE TO APPEAL, IN THE COURT OF

| GENERAL, SESSIONS FOR ANDERSON COUNTY, SOUTH CAROLINA, ON

THE 15™ DAY OF AUGUST 2013.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL NOR INTEREST TO ANY PARTY HERETO.

'VIVIAN H. CROSS, COURT REPORTER

TENTH CIRCUIT AT LARGE

SEPTEMBER 25, 2014




' Cues ) 20 /- CP <04 -3J93
Full name and prison number (i sny) oprpt;'eam . /o 7 S

; E:‘::’.“. T ' C’_
v. ) l\) L _ ;':f.'
) Arrmcuron F_gn
) o b
State of South Carolina ) rosr-contvigt;ommm
; 55 =4 m
)

INSTRUCTIONS B READ CAREFULLY
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Since every application must be swom under oath, any false statement of a material fact therein
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the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
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1.  Place of detention _ 20 \ : )

2 Name and locatlon of Court which imposed sentence mm_
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13.
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State concisely and in the same order the facts which support each of the grounds set out
in (10):

Prior to this application have you filed with respect to this conviction:

()  any petition in a State Court under South Carolina Law?__ A Jp

(b)  eny petition in State or Federal Courts for habeas corpus or post-convictions
relief? _\ 4

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? __N\_J

(d). .. any other petitions, motions or applications in this or any other Court? WD

If you answered Ayes@ to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:

i

if,

iv, |

(b)  the name and location of the Court in which each was filed:
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ii. :
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iv.

(c) thedisposition thereof:
5

iv.
(d) thedate of each such disposition:

i A
\

(&) ~ ifknown, citations of any written opinions or orders entered pursuant to each such

disposition:
i, L_)l A
(13 r
ii.
iv.

Has any ground set forth in (10) been previously presented to this or any other Court,

* State or Federal, in any petition, motion or application which you have filed?
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If you answered “yes” to (14) identify:

(@)  which grounds have been presented:
i, m\'ﬁ

B

(b) theproceedings in which each ground was raised:
i BP

i,
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@
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STATE OF SOUTH CAROLINA

)  INTHECOURT OF COMMON PLEAS
COUNTY OF ANDERSON g TENTH JUDICIAL CIRCUIT
Male D. Curry, ; C.A. No. 2014-CP-04-1293
S.C.D.C. No. 151935, ) :
Applicant, g
\ ; RETURN
) (Appointment of Counsel has been requested)
State of South Carolina, ; '
Respondent. §

Respondent, making its Return to the application for Post-Conviction Relief (PCR) filed

June 20, 2014, would respectfully show this Court: |
L

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitmen_t of the Anderson County Clerk of Court. Applicant was indicted by the
January 2012 term of the Anderson County Grand Jury for two counts of Attempted Armed
Robbery (2012-GS-04-0079; -0080), Kidnapping (201 i-GS-39-165 1), Attempted Armed
Robbery (2011-GS-39-1650) and Possessioh of a Weapon during the Commission of a Violent
Crime (2011-GS-39-1679). Applicant was represented by Hervery Young, Esq. On August 15,
2013, the Applicant pled guilty to two counts of Armed Robbery.! The Honorable J. Cordell
Maddox, Jr., sentenced Applicant, pursuant to recommendations, to an aggregate term of
imprisonment for fifteen (15) years. Applicant did not appeal his conviction or sentence.

Attached herewith and incorporated herein are the records of the Anderson County Clerk

of Court regarding the subject conviction(s), Applicant's records from the South Carolina

! Pursuant to negotiations, Applicant waived presentment of indictment numbers 2011-GS-39-1650; -1651; and -
1679.

- Page 1 of 5 (Responsive Pleadings)
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Department of Corrections and the guilty plea transcript. Respondent reserves the right to amend
 this Return upon receipt of any relevant materials.
1L

In his current Application, Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. Ineffective Assistance of Counsel
a. “Counsel’s  deficient  performance in
representation”

2. “Denial of Fifth, Sixth, and Fourteenth
Amendment[s] U.S.”
a. “Rights were not protected due to Counsel’s
errors”
3. Denial of Due Process
a. “Applicant will amend the Applica[tion] once
Counsel is appointed”

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at‘ an evidentiary hearing, and the State will seek summary dismissal of
vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendments should
be made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

/
IIL

Respondent submits plea counsel rendered effective assistance of counsel. In a post-
conviction relief action, Applicant bears the burden of proving the allegations in their
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). ‘Where the application alleges
ineffective assistance of counsel as a ground for relief, Applicant must prove that "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct.

2052, 2064 (1984); Butler, 334 S.E.2d 813.

Page 2 of 5 {Responsive Pleadings)
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The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. Applicant must overcome this presumption in
order to receive relief. Cherry v. State, 300 S.C. 115, 336 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, Applicant must prove that counsel's performance was deﬁcient.
Under this prong, the court measures an attorney’s performance by its "reasonableness under
professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced Applicant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the_ proceeding woul& have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, but for counsel's alleged
errors, he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart,
474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). |

Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of counsel probably raises questions of
fact that the record does not conclusively refute. Accordingly, Respondent requests an
evidexitiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983).

Iv.
Applicant also alleges that he was denied due process of law. Applicant's allegation

claims infringement of his rights under certain amendments to the United States Constitution.

Page 3 of 5 (Responsive Pleadings)
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~ Applicant claims the Court and State failed to fulfill its part of a negotiated plea agreement. The
- Uniform Post-Conviction Procedure Act requires that Applicant must "... specifically set forth
the grounds upon which the application is based." S.C. Code § 17-27-50 (2003). In an
application for post-conviction relief, it is incambent upon Applicant to make at least a prima
Jacie showing which would entitle him to relief before an evidentiary hearing will be scheduled

and held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245

S.C. 385, 140 S.E.2d 784 (1965). Since Applicant has failed to make even a prima facie
showing, Respondent would submit that this allegation should be dismissed for failing to meet
the requirements of the Uniform Post-Conviction Procedures Act.
V.
Each and every allegation contained within the applic‘ation not hereinbefore either
expressly admitted, qualified or explained is hereby denied.
VL
WHEREFORE, having made its Return, the State requests that an evidentiary héan'ng be

held.

(SIGNATURE BLOCK ON NEXT PAGE)
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Respectfully submitted,.

ALAN WILSON

Attorney General

JOHN W. McINTOSH:

Chief Deputy Attorney-General

KAREN C, RATIGAN

Senior Assistant Deputy Attorney General
WALT WHITMIRE

Assistant Attorney {General.

By: :/ﬁ,/af/

ATTOR.PfEYS FOR RESPONDENT

Office: of the Attorney General
Columbia, SC 29211
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON

| | . 2014-CP-04-1293
MALE DWAYNE CURRY, #151935

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF-SQUTH CAROLINA,

Respondent.

1. I am an employee of the Respondent in.the above-captioned-action.

2. Regular communi¢ation hy mail exists throughout the State: of South Carolina and that
this is a-proper circumstance of service by mail.

3. I have this day served a copy of the Return ‘on the above-captioned matter on the
following person bydepositing same in the United States mail, postage prepaid:

Mr. Hugh Wingo Welborn, Esquire
PO Box 173
Anderson, SC 29622

DATED this 25" day of June, 2015.

Ashley Hawqfth, Legal Assistarnit
For Resporident
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State of South Carolina

County of Anderson

Male Dwayne Cyrry,

Applicant, 2014-CP-04-1293
-VS- ' September 1, 2015
State of South Carolina,

Respondent.
Transcript of Record

NN TP TR T DT

BEFORE:
The Honorable Frank R. Addy, Jr., Judge

APPEARANCES:

Hugh Wingo Welborn, Esquire
Attorney for Applicant

John Walter Whitmire, Esquire
Attorney for the State

Diane L. Marcengill, RPR, CRR
Circuit Court Reporter
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In the Court of Common Pleas
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Male Dwayne Curry v. State of South Carolina 2014-CP-04-01293

I NDEX
Witnesses

MALE DWAYNE CURRY
Direct Examination By Mr. Welborn
Cross-Examination By Mr. Whitmire
HERVERY YOUNG -
Direct Examination By Mr. Whitmire
Cross-Examination By Mr. Welborn

Reporter's Certificate

, Exhibits
For the Applicant:

Marked ’ Description I.D.

1 Waiver 10

For the Respondent:

Marked Description I.D.

None offered.

Admitted
11

Admitted
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Male Dwayne Curry v. State of South Carolina  2014-CP-04-01293

(WHEREUPON, court convened with all barties
preSent and the following proceedings were had
commencing at approximately 2:27 p.m.)

THE COURT: This is, I believe, if we may, we'll
go ahead and go on the record. This is case
14-CP-04-1293, Male Dwayne Curry versus the State of
South Carolina. '

Gentlemen, are we ready to proceed on this matter?

MR. WHITMIRE: Yes, your Honor.

THE COURT: Véry good. I did have a chance to
review the pabket which was e-mailed to me yesterday,
and, apparently, Mr. Curry is imprisoned on a 15-year
sentence as the result of a plea of guilty, I believe
it was, to attempted robbery or armed robbery, rather,
and kidnapping.

MR. WELBORN: Two counts of attempted armed
robbery and kidnapping.

THE COURT: Very good. Glad to hear your case,
Mr. Welborn.

MR. WELBORN: Your Honor, may it pTe%se the Court.
On behalf of Mr. Curry, he has asked a while ago that I
get this matter continued. 1I'11 be glad to explain to
the Court why he wants to do that. I have had this
case for some time. I have corresponded faithfully.

When he would send letters, I would promptly respond.
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Male Dwayne Curry v. State of South Carolina 2014-CP—04-07 293 ) 4

And we talked over the phone a couple of weeks ago, and
he has a new issue about whether or not he was properly
indicted, and he explained that this case, three of the
cases for which he agreed to have transferred to
Aﬁderson, that it was his understanding that he‘had not
been indicted on those three cases. And there's
actually some colloquy in the transcript that dischsses
with Judge Maddox whether or not he had been indicted,
and I think there was a suggestion he probably had not
been indicted. However, my client told me later that
he had signed a waiyer, and I just looked at it in
Pickens where he had actually been indicted on the
various same three charges, I would assdme. Ahd SO we
came here. Then there's some colloquy about he's
waiving indictment of those three charges for which
he'd already been 1nd16ted. And he then signed,
although he said that fhere was some doctoring of the
documents on the sentencing sheet. But he signed the
sentencing sheet where he waived indictment, and
there's from*thg Pickens cases three checkmarks bY'some
type of typewriter, computer, et cetera, thét he waived
indictment. He thinks there was some monkey business
with that, that it wasn't correct. And for some reason
he says that he never would have pled guilty to these.

I've tried to explain to him that basically he's
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Male Dwayne Curry v. State of South Carolina  2014-CP-04-01 293

arguing about a distinction without a difference. It's
sort of like saying you have got six or a half a dozen.
He was indicted and he waived indictment but signed off
that he waived it, so I don't quite understand his
position, but he's debated that with me pretty
vigorously, says I'm not prepared and has asked that
this matter be continued ;o-that I can be prepared to
argue his position on this.

I'm prepared to go forward. He does not want me
to go forward. He wants to be continued. And if.the
Court would 1ike to question him about his concerns'on
that, I'm sure the Court can do that. I'11l do whatever
the Court says. But that's his concern, for some
reason that this was some monkey business. He never
would have pled had he known there was -some monkey
business.

THE COURT: A1l right. Which indictments are you
referring to? 4

MR. WELBORN: Pickens. And I'11 name the numbers,.
It's indictment case number 1650, indictment number
1679, and indictment number 51 -- 1651, yes, sir.
That's correct. And I have the sentencing sheets that
I sent him by mail to explain that I thought his
position didn't have the merit he hoped 1t had. They

had been checked as "waive indictment,"” but he wants to
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Male Dwayne Curry v. State of South Carolina  2014-CP-04-01293 : _ 6
Male Dwayne Curry - Direct Examination by Mr. Welborn

1!|debate that with the Court and says I'm not prepared.

THE COURT: Solicitor, I do not know that I
received copies of those particular indictments. Do
you have those? They're not in my packet, and I don't
'know that I remember seeing them yesterday -- oh, wait.
Hold on. I stand corrected. They are in the packet.
Hold on. I'm inclined to go forward. _

If there's something that is presented by way of -
testimony or that gives the Court any kind of cause for
concern or pause or hesitatiqn, thé Court always has
the option of leaving the matter open and addressing it
at a later point in time, but we have everyone here to
proceed. So to the extent that we are able and to the

"extent that we can address any issues that have merit,
I would prefer to move forward. And, certa1n1y; if
there is evidence presented warranting additional time,
the Court would be more than happy to leave the record
open and revisit this again at a later point in time.
But I would much rather move forward;and see where we
stand, especially since we have inconvenienced a number
of people today. So I'm going to deny your motion for
a continuance but with those caveats. |

- MR. WELBORN: May it please the Court, may I call
my first witness?

THE COURT: Please.
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Male Dwayne Curry v. State of South Carolina  2014-CP-04-01293 ;
Male Dwayne Curry - Direct Examination by Mr. Welborn

MR. WELBORN: Call Male Curry.

THE COURT: Sir, if you will come up, please, and
be sworn.

MALE DWAYNE CURRY,

BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:

THE CLERK: Please state and spell your name for
the reporter.
| THE WITNESS: -Male Dwayne Curry, C-u-r-r-y.

MR. WELBORN: May I approach the bench -- I mean
the witness?

THE COURT: Please,.

DIRECT EXAMINATION

BY MR. WELBORN:
Q Mr. Curry, I'm approaching you to hand you the
materials that we looked over a little while ago in
case you want to look through some of those as I ask
you some questions, and I'm going to ask you some
questions about this entire case. You are Male Dwayne
Curry; is that correct, sir?
A Yes, sir.
Q And you are incarcerated having pled guilty to the
following matters: Two counts of armed robbery; is
that co}rect?

A Yes, sir.

Q0 And there was some charges that you waived
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Male Dwayne Curry - Direct Examination by Mr. Welborn

indictment on, and actually some of these charges came

out of Pickens County as well; is that correct?

A No, sir. I didn't waive no indictment, no, sir.
Q Okay. We11J lTet me rephrase the question. You
agreed at one point in a guilty plea hearing -- you did

plead guilty to these; is that correct, sir?

A At one point I did plead guilty, yes, but myl
attorney has sat there and told me I was indicted. So
that 1ed me to go ahead and plead guilty.

Q And you pled guilty to these charges on or about
the 15th of August 2013; 1is that correct?

A Yes, sir.

0 Now, in pleading guilty, theﬁ, during that
particu]arlhearing, do you remember the Court asking
you some questions about waiving the presentment of
threé Pickens County charges, waiving presentment to
the Grand Jury and going ahead and pleading guilty
here? Do you remember those questions?

A At the time, at the time I sat there and I thought
that Judge Maddox was referring to the waiver of the
jurisdiction and venue that I signed. That's the only
thing I signed. I_did not know nothing about no Grand
Jury. ' ‘

Q Okay. Now, when you say waiving jurisdiction and

venue, then you thought you were not pleading guilty to
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what ultimately you ended up pleading guilty to here;
is that correct?

A Yes, sir.

Q Now, ‘how did that come about? How did you end up
pleading to things that you just told the Court you
weren't going to plead guilty to, that you thoﬁght you
were simply waiving the right courthouse in which to
have these things heard?

A I had three different attorneys that all 1ed‘to
Mr. Harvey (sic) Young. And I asked him several times,
"Have I been indicted for the chafges in Pickens
County?" And from him to the solicitor and everybody
saying yes, I had been indicted. On August the 15th,
2013, when I went in front of Maddox, right before I
went in front of Judge Maddox, they brought me a piece
of paper with the waiver of rights and venue stuff and

on there clarify that I was indicted.

Q You have that with you today, don't you?

A Yes, sir.

Q Can I see that for a moment?

A Yes, sir.

Q I'm Tooking at -- and I'11 show it to-opposing.

counsel and the Court in a moment -- case number 1630
and case number 1679 in County of Pickens where you

waived jurisdiction of venue, presence of appointed
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Male Dwayne Curry v. State of South Carolina 2014-CP-04-01293 10
Male Dwayne Curry - Direct Examination by Mr. Welbom

counsel, and it was checked that you were indicted in
Pickens County on these charges. Did you sign this

piece of paper, sir?

a Yes, sir.

Q Have you got that signature with you, that second
page?

A Yes, sir.

Q Let ﬁe see that as well.

So on the 15th of August -- this is when this was
signed and dated -- was this done in Anderson County or
was this done in Pickens County?

A It was-done in Anderson County.

Q So what you just gave me, even théﬁgh it says
County of Pickens, it refers to Pickens éases, but- you
did it right here in Anderson?

A Yes, sir, about ten minutes before I went in front
of the judge.

MR. WELBORN: Your Honor, I would 1ike for a copy
of this to be made and put into the record if the Court
would?

THE COURT: Without objection?

MR. WHITMIRE: Without objection, your Honor.

- THE COURT: Very good. We'll méke a copy of fhat

for the record, and it will be Applicant's 1.

(WHEREUPON, Applicant's Exhibit Number 1 was
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Male Dwayne Curry v. State of South Carolina 2014-CP-04-01293
Male Dwayne Curry - Direct Examination by Mr. Welborn

marked for identification.)

MR. WELBORN: I move into evidence, your Honor.

MR. WHITMIRE: Without objection.

THE COURT: Very good. That will be Applicant's
1. Give it to her.

(WHEREUPON, Applicant's Exhibit Number 1 was

admitted into evidence.)
BY MR. WELBORN:
Q So you were in Anderson and you pled guiity in
Anderson to a couple of charges, and you ended up
pleading to three Pfckens County charges the same day,
same time; is that correct?
A Yes, sir.
Q Now, tell the Court your complaint about why you
felt that you should not have béen pleading guilty on
the Pickens charges?
A Well, I wouldn't have pled guilty to the Pickens
charges if I never found out that I actually wasn't
1ﬁdicted. I would have taken the Anderson County
charges to trial for the attempted armed robbery. And
here, once I found out that I was indicted afterwards,
after the judge sat there ané said this and that, I
didn't quite understand him. And I asked Mr. Young
afterwards, "Why did you allow me to plead guilty to

charges that I wasn't indicted on?" He's saying
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Male Dwayne Curry - Direct Examination by Mr. Welbomn :

that -- he told me that tﬁey can bring an indictment
any day, any time, but that wasn't the point. I kept
stressing to evéry‘attorney. public defender that I had
that led up to him that I wanted to go to trial with
the Anderson County charges for the two attempted armed
robberies bécause of the victim statements and because
one of them wouldn't have never been attempted armed
robbery, it would have been a strong armed robbery
which would have been lesser anyway, so I would have
never pled guilty to a total of over 15 years for a
charge that carries 20 years. :
Q ‘Now, you also pointed out and I will provide for
the Court to reference, I'm referring to three
sentencing sheets. That's Pickens versus Dwayne Curry.

And those indictments, 1650, 1651 and 1679, if the
Court is ready I'11 proceed in discussing. that.

THE COURT: Go ahead, please.
BY MR. WELBORN:
@ ~ Now, Mr. Curry, you told me in looking at these
sentencing sheets which I sent to you in the mail
showing that it had been checked off that you waived
presentment to the Grand Jury of your Pickens Couhty
cases -- /
A Uh-huh.

Q -- you told me a while ago, "Well, all this
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Male Dwayne Curry - Direc{ Examinalion by Mr. Welborn

writing is filled in after the fact," that you simply
signed your name and the judge then fills in the
sentencing stuff; which is essentially éorrect.

A Uh-huh. .

0 So you told me, I believe, your position is that
through some inadvertence or mistake that you, 1t was
put on here that you waived indictment and you really
had not done that. 1Is that what you tried to tell me?
A Yes, sir.

Q@ - Is it your position, then, that the Sentencing
sheet, since it goes to the judge after you signed it,
he writes in here the sentencing, is it your position
that there was some scrivener's error or mistake that
it got checked off that you waived indictment of the

Pickens County cases to the Grand Jury? Is that a’

mistake?
A Yes, sir.
Q Now, you're asking for a new trial. Tell the

Court very precisely why you want a new trial on this.
A I want a new trial for the simple fact that the
Anderson County charges, 1like I said, I would have went
to trial with them because I felt that I could have
beat the Anderson County charges. Okay. They scammed
up the Pickens County charges, so I choose to just go

ahead and take the 15 year plea, get all of it




40

© W 00 ~N O O s~ W N =

-

Male Dwayne Curry v. State of South Carolina  2014-CP-04-01293 14
Male Dwayne Curry - Direct Examination by Mr. Welbom . '

resolved. But, 1ike I Said, if I knew I wasn't
indicted for the charge of Pickens County, I would want
to take Anderson County charge to trial.

0 Since they had taken such a long time to even
bring this to indictment or waive it here in Anderson,
like two years, were you thinking perhaps you're never

going to be indicted and it would go away anyway?

A . Yes, sir. I felt I never would have been
indicted.

Q Did you talk to your lawyer, Mr. Young, about any
of that?

:\ Yes, sir, I did.

Q And what did you tell him and what did he tell
you?

A He told me I was indicted. The same date

August 15th, the hearing, he told me I was indicted and
led me to sign this here.

Q Now, you've alleged in your application that your
lawyer had deficient performance. and representation. I
think the State believes that's a T1ittle vague. What
do you mean by that? o

A . What I mean by that there is that -- I mean he
didn't properly fully investigate my case, my case and
stuff, and he wasn't really prepared for my trial. I

mean, I had Kurt Tavernier before him, and I had
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Male Dwayne Curry - Direcl Examination by Mr. Welborn

Mr. Young not even three, four weeks, and I felt that
he wasn't prepared for my case.

Q What specifically caused you to feel that way?
What questions did you ask him that he couldn't answer,
as an example?

A I asked him, kept asking about the Pickens County
indictment. Can I get an indictment sheet just like I
got for Anderson County, and he could never present

one.

Q You've also alleged you have denial of your Fifth,

' Sixth and Fourteenth Amendments. Tell the Court what

you mean specifically of how those rights were denied.

A Well, I mean, my due process, I mean, I have a
right to concerning -- I mean, I'm not -- it's hard
to -- I mean, it's hard for me to explain, but I'm not

familiar or good with the Taw.
Q Well, Fifth Amendment oftentimes is the right to
remain silent. Did you give that up and you would have

not given that up, is that what you're trying to tell

the Court?
A Yes. I would have never gave that up.
Q And Sixth Amendment oftentimes is associated with

having a right to counsel. Tell me about that.
A Well, I mean, the right to counsel. I mean, I

had, like I said, I had four different public defenders
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Male Dwayne Curry - Direct Examination by Mr. Welborn

and that led up to one of them even threatened me. I
have to work on that. But at the same time, they kept
giving me public defender after public defender. And I
felt the public defender's office was totally against
me.

Q And the 14th Amendment, you're just sort of
incorporating all that --

Yes.

"

Q -- and saying the 14th Amendment, these various

rights have been violated; is that correct?

-\ Yes.

Ve

0 You said your rights weren't protected due to your
Tawyers errors. What rights were not protected? The
ones you just said; 1is that what you're referring to?

A The ones I just said and also here I found out

later that, you know, by me pleading guilty to the

‘kidnapping, I have to sign as a registered sex

offender, which that case had nothing dealing with sex
or nothing. And I feel that, you know, my rights have
been violated. _

Q Let's talk about that kidnapping. Now, you were
put on the sex offender 1ist; is that correct?

A Yes, sir.

Q And you think -- did your Tawyer tell you you were

going to have that or did he discuss that with you?
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A No, sir.

MR. WHITMIRE: Objection; relevance. REgistry is
outside of the scope of PCR. It's a collateral
consequence.

THE COURT: Overruled. You can continue.

BY MR. WELBORN:

Q Did he talk about, you know, "If you plead gUi]ty
to kidnapping, you may go on the registry, you’may not.
It's the discretion of the judge," 6r, "It has to do
with exactly what the crime is"? Did he explain any of

that to you?
A No, sir, the elements or none of that.
Q When did you find out you were on the registry,

Mr. Curry?

A I found out about two months ago, actually.
Q How did you find that out?
A I found that out from receiving a sentencing sheet

of SCDC and stuff, and they got on here that I have to
sign as a registered sex offender. And that's when I
wrote concerning the court, wrote back here to the

court trying to get that straightened out.

Q Now, in the colloquy the conversation between the

Court and the prosecutor of what happened, there's not
anything about the kidnapping that indicates you tried

to sexually assault anyone. There's none of that 1in
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Male Dwayne Curry - Direct Examination by Mr. Welborn

there, is there?

A - No, sir.

Q "You think that that would have affected, perhaps,
the sentencing if your lawyer had pointed that out?
Perhaps you wouldn't be‘oh the registry?

A Yes, sir.

IQ Okay. Now, Mr. Curry, I want to make sure that I
ask and you've answered everything that you've
complained about. Okay? |

A Yes, sir.

o) Now, what else do you wént to tell the Court about
that I've not asked you that you tﬁink is very critical
for the Court to hear so that you-éan get
post-conviction relief?

A We11, I mean, like I say, I've been arrested on
July the 13th, 2011, concerning these charges and went
to court August 15th of 2013, which is two years and
one month later. And, like I say, I kept asking,
concerned about me being indicted and stuff. And if I
never would have been indicted, if I found out I never
was being indicted, then I never would have pled guilty
to nothing besides -- I would have took it to trial.

0 Couple more questions and I'11 be through,‘

Mr. Curry. You understand that this transcript

indicates that you answered yes to the Court's
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Male Dwayne Curry - Cross-Examination by Mr. Whitmire

questions, you understood what you were doing, you had
no complaints. Those usual questions. You've read
that, I'm sure, haven't you?

A Yes, sir.

0 What's your response to that, how you basically
saiq you understand you're giving up your various
rights and you have no comp]aints.against your lawyer
and you are giving up a trial? Why did you plead
guilty? Because I know that's going to be an issue
here.

A Well, because, 1ike I say, I quite -- I méén, ét
the time I didn't quite understand Judge Maddox. And
Tike he said, I was kind of trying to put the pieces
together of what he was asking me. Because as you Took
on page of the transcript, page six, line two and
three, you see where it says, you know, okay. As I'm
napping on it. I'm trying to think and put it right,
what he want me to put it, my attorney. My attorney
kept telling me to say yes to a lot of questions and
then noi And here I was sitting there, and I just
paranoid, scared.

Q You were scared?

A Yeah. I was just scared. ' So that's one reason
why he asked me was I napping and not Tistening.

Q Did Mr. Young threaten you in any way?
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Male Dwayne Curry - Cross-Examination by Mr, Whitmire

A No, sir. I'm not going to say he threatened me.

Q Did he tell you if you don't do this today, you're

going\to get a whole lot more time?

A Yes, he did. He tell me that right before I
signed this, the waiver of the jurisdiction and venue.
Q And when he sa{d that, did that Have something to

do with why you went and pled guilty on this?

.\ Yes, sir.

Q But for that, would you just have insisted on a
trial?

A I would have insisted on going to trial.

Q Thank you. Answer anything the Court or opposing

counsel may have.
MR. WHITMIRE: May it please the Court.
CROSS-EXAMINATION
BY MR. WHITMIRE:
Q Mr. Curry, why did you spend two years in pretfia]

detention?

A Why did I spend two years in pretrial?

Q What were you doing? Why were you arrested?
A Why was I arrested? For a crime they say I
éommitted.

Q You were -- they, the police, said you the

committed this crime July 13, 20117

A Yes, sir.
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Male Dwayne Curry - Cross-Examination by Mr. Whitmire

Q A11 occurring the same day. You were arrested in
Anderson October 29, 20117

A No, sir.

Q Did they serve an arrest warrant on you and give
you a piece of paper?

A Yeah, they gave -- yes, sir.

Q And Anderson prosecuted you because the Pickens
County law enforcement, shériff's office, initiated the
1nvestigat{on, correét?

A Yes, sir.

Q So you were aware you were facing these-charges'
from the Bi-Lo in Clemson and I believe the Ingles here
in Anderson?

A Yes, sir. .

Q You're aware you'ré facing these charges for

more -- for a sufficient amount of time, a year plus?

A No, sir.

Q Explain.

A Actually, I got arrested for charges in Pickens
County and Anderson, came to Anderson County. And I
Agot arrested for the kidnapping, attempted armed
robbery, and a pistol charge. Anderson County also sat
there and let Pickens hold me, and they sat:- there and
came back, I want to say October of the same year,
couple of moﬁths later.
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Hervery Young - Direct Examination by Mr. Whitmire

We're talking all 2011, correct?

Sir?

We're looking at 2011?

Yes. Two months. |

Mr. Young was your last attorney in Anderson?
Yes, sir. I

How many times did he meet with you?

About three.

Did he review the State's evidence with you?
Yes. Concerning Anderson, yes.

Did he go over the victim's statement with you?
Sir?

Did he go over the vict{m's statément with you?
Yes, sir, he did.

It's my understanding you're upset today because’

you weren't indicted properly?

A

Properly because I would have took it to trial,

wouldn't have pled.

Q

But you knew the charges thaf you were facing in

both céunties?

A

Yes, sir.

MR. WHITMIRE: No further questions,
Thank you.

THE COURT: Anything on redirect?
MR. WELBORN: No redirect.
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2

THE COURT: Thank you. You can step down, sir.

MR. WELBORN: That's our case, your Honor.

THE COURT: Attorney General.

MR. WHITMIRE: State briefly calls counsel tb
testify, Mr. Hervery Young.

HERVERY YOUNG,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MR. WHITMIRE:

o Good afternoon, Mr. Young.
A Good afternoon.
o] Mr. Young, what's your current title?
A I'm circuit public defender for the Tenth Judicial,
Circuit.
Q How long have you practiced criminal Taw?
A 21 yéars.
Q Do you recall your representation of Mr. Curry's
case?
A I do.
o} Had a chance to review your file in anticipation

of testifying today?

A Yes.

Q When did you inherit Mr. Curry's case from his
prior appointed counsel?

A It was somewhere around late June of, I think it
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Hervery Young - Direct Examination by Mr. Whitmire .

was 2013 -- '14.  '13. June of 2013. He had had --
Andy Potter initially was appointed on this case.

There was a difference of opinions between Mr. Curry
and-Mr. Potter, so his case was reassigned to Kurt
Tavernier. Mr. Tavernier and Mr. Curry, 1in preparing
fhe case for trial, had what almost became a physical
altercation, so as a result I took over his case,.

Q Did you have a chance to review the two prior
attorneys,'their files and notes, before meeting with
Mr. Curry?

A Yes. It's all one continuous file.

0 Can you explain the posture of the case at the
moment you inherited it?

A When I received it, there was some discussions
about a plea, but his case was being prepared for
trial. 1In fact, it was scheduled for trial the week of
August the 12th, which is the week that he pled gu11ty.
Q What were the initial holdups in plea
negotiations?

a I think the main holdup was that Mr. Curry, he was
adamant that on the Anderson County charges that he |
wanted a jury trial. |

Q During the course of your representation, what
made Mr. Curry change his mind?

A I can't say exactly what made him change his mind,
J




o ©OW 0 ~N o g A LW N -

N N N N N N = ma  a A A @A @A A a A
A Hh W N =, O © 00 N O O kW N =

Male Dwayne Curry v. State of South Carolina  2014-CP-04-01293 ;5
Hervery Young - Cross-Examination by Mr. Welborn ’

but I do know Iﬁat he was -- he was facing the related
charges over 1h Pickens County as well as the charges
in Anderson County. Because of his criminal record, he
was exposed, that-if a package deal wasn't worked out
for him, he was exposing himself to 1ife without
parole.

Q HaVe you had the opportunity to meet with and
consu]t with Mr., Curry's Pickens attorney?

A I spoke with him a couple of times over the
telephone. Not so much about, you know, "What's the
posture of your case?" But just basically in us
preparing for jury trial, we explored the optioﬁ of
whéther or not they were in a position ts work out
something on their end that can go along with what was
being proposed by the solicitor in Anderson County to
basically bring together a package deal for him.

Q Did you share your efforts on this matter with
Mr. Curry? '

A Yes.

Q Leading up to his guilty plea, did he offer any
hesitation on going forward with the plea?

A Only because he was adamant that he wanted a jury
trial, but I think in looking at the grand scheme of
things, he saw that his exposure was a little bit

higher than the risk factor there.
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Hervery Young - Cross-Examination by Mr. Weiborn

Q Did you share with him your impression of the
evidence in the Anderson case?
A Yes. y
Q On the day of the guilty plea hearing, if
Mr. Curry had changed his mind and was adamant about
going forward to trial, what would you have done?
A We would have went forward with the‘jury trial.
Q And, ultimately, whose decision was it to enter
the guilty plea?
A Ultimately it's the client’s.
Q Final question. You prepared and worked this case
to the best of'your ability?
A Yes.
Q Thank you. Please answer any questions that
opposing counsel may have for you.

THE COURT: Cross.

CROSS-EXAMINATION

BY MR. WELBORN:
o] Mr. Young, did he talk to you at all about some of
these concerns that he's not really been indicted yet?
A No. And I would not have been able to -- wouldn't
have entertained any of those because they were Pickens
charges anyway, qnd he was represented by counsel over
there. I-would have referred him over to his attorney

over there.
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Hervery Young - Cross-Examination by Mr. Welborn

Q Did you tell him on the day that he pled guilty,
"If you don't do this today, you're probably going to
get a much lengthier sentence"?

A I probaé]y would have told him that we're going to
jury tr1a1>1f he didn't want to take the plea.

Q Did you threaten him in any way?

A Of course not.

Q Did you tell him that, "It's now or never. If you
don't do it today, you're going to have to have a jury
trial"? | |

A I probably would have told him that because his
case was on the trial docket for that week.

Q Did he indicate to you any type of concern on his
part about pleading guilty to any of this?

A I'm sorry. Say that again.

Q Did he indicate to you his concerns about pleading
guﬁ1ty to any of these things?

A "Prior to us going to court, he was adamant that he
wanted to have a jury trial. And then once we were

able to work out a package deal that encompassed
everything from Pickens County and everything from
Anderson County, I discussed the plea offer with him,
left it with him for a few days and came back to visit
him, and he decided to accept the plea offer. There

was never any hesitation at that point in time until,
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Hervery Young - Cross-Examination by Mr. Welborn

you know, I received the information that he had filed
a PCR. |
Q Did he complain to you about his denial of Fifth,
Sixth, or Fourteenth Amendment rights at that time?

A He did not.

Q Did he complain to you about any of your

performance at that time?

A He did not,.

0] Did he complain to you about anything at that
time?

A About Mr. Potter and Mr. Tavernier.

Q He didn't 1ike his representation by them; is that
correct?

A That's a nice way of putting it.

o A1l right. Thank you. That's all I have.

MR. WHITMIRE: No redirect.

THE COURT: Thank you, sir. Thank you for your
patience in staying with us this morning.

MR. WHITMIRE: The State requests Mr. Young be
released from his subpoena.

MR. WELBORN: No objection.

THE COURT: Nothing addifiona] from the state,
then? | ' |

MR. WHITMIRE: State rests its case, moves for a

directed verdict on the ineffective assistance of
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counsel for failing to discuss, advise, notify .
information concerning the indictment. 1In Mr. Curry’'s
own testimony from the stand, he testified that he, in
fact, was aware of why he was érrested. He knew the
charges he was facing. Pursuant to U.S. v. Cotton and
Gentry, those documents serve the function in this
case. I'd be happy to answer any other questions your
Honor may have related to the specific a11egations that
came out of_his testimony.

THE COURT: Very good.

Anything in addition to present?

MR. WHITMIRE: No, your Honor. State rests.

THE COURT: Mr. Welborn.

MR. WELBORN: Judge, my client has stated his
position. I don't know how to say it any better. I
ask that you rule in this matter.

THE COURT: Very good. Thank you very much. I
typically take these matters under advisement. You
will have a Form 4 from me probably sometime tomorrow
morning. Al11 right? Pleasure to work with y'all 1in
this caée and pleasure to meet you, Mr. Curry. Take
care of yourself, sir,

(WHEREUPON, the hearing ended at 3:03 p.m.)

***END OF REQUESTED TRANSCRIPT OF RECORD***
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» This matter comgs’s'l')etbre the Court by Wéy éf 4 post-conviction t€fiE
filed on Juné 20, 2014. Respondent responsive pleadings followed. An evidentiary hearing into
the matter was convened on September 1, 2015 at the Anderson County Courthouse. Applicant

| was breSent at tI:e hearing and was represented ‘by Hugh Welborn, Esq. Respondent was

represented by Walt Whitmire, Esq., of the Office of the Attorney General,
PROCEDURAL HISTORY |

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Anderson County Clerk of Court. Applicant was indicted by the

January 2012 term o'_f' the Andetson County Grand Jury for two counts of Attempted Armed

Robbery (2012-GS-04-0079; -0080), Kidnapping (201 1-G8-39-165 I), Attempted 'Armed

Robbery (201 1-GSa3§~1650) and Posséssion of 2 Weapon during the Corumission of a Viclent

Crime (2011-GS-39-1679). Apblicant was répresented by Hervery i’oung, Esq. On August 15,

2013, the Applicant pled guilty. to two counts-of Armed Robbery.! The Honorable J. Cordell

! Pursuant to negotiations, Apphcant waived presentment of indictment numbers 2011-GS-39-1650; -1651; and -

1679
o’
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Maddox, Jr., sentenced Applicant, putsuant to recommendations, to imprisonment for fifteen
(15) years. Applicant did not appeal his conviction or sentence. |

At the PCR hearing, Applicant alleged thai he is being held in custody unlawfully for the
following reasons:

(@) Ineffective assistance of counsel for failing to investigate defenses to the
State’s case on the Anderson County Ingles offenses.

SUMMARY OF TESTIMONY

At the PCR hearing, Applicant testified to his impressions of counsel and to his concerns
on the competency of tepresentation that he received, Applicant testified that he desired a jury
trial on the Anderson County that ocourred af g;wntown grocer. Applicant offered his opinion
that he “could have beat” the Anderson County charges because of weaknesses in the victims’
statements. He testified that he thought the Anderson cases would “go away” when he entered
his aggregated guilty plea. In support of his claim of ineffective performance, Applicant testified
that he entered guilty pleas on offenses that had never been indicted. | |

Courisel testified to his course of conduct during the representation. Due to Applicant’s
difficult demeanor and attitude, éounsel was the third attorney to represent Applicant on the
Anderson charges. Counsel offered a brief summation of the efforts rhadé by Applicant’s prior
two attome}"'s on this case. Cou‘ﬁsel also outlined th_e State’s evidence and ms personai efforts to
get familiarized with Agpl'icant"s‘ case. Counsel explained that Applicant’s ;:ase was on the trial
docket the week he decided to accept the State’s combined piea offer. He further noted that he
defeérred to Applicant’s Pickens County counsel on the Pickens County charges throughout the
representation. Counsel, among other things, explained his efforts in negotiating a joint

resolution for all of Applicant’s cases. Once the plea offer was made, counsel immediately -

o
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conveyed it to Applicant. Counsel insisted upon giving Applicant several days to think about jt

- before Applicant made the ultimaate decision.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
tte'stimohy at the post-conviction relief hearing. This Court has ﬂn'ther had the opportunity to
observe the witnessés and exhibits presented at the hearing, closely pass upon their credibility,
and weigh their testi;nmy accordinigly. Set forth below are the relevant findings of facts and
conclusions of iaw as required pursuant to S.C. Code Ann. §17-27-80 (1985). |
As a matter of general impression, this Court finds tﬁat Applicant is suffering a case of
“buyer’s remorse” and not ineffective assistance of counsei. In light of cmgnsel’s credible
testimony, Applicant has abandoned his burden to present any legitimate evidence to show that
‘e had any legitimate defenses to the charges in questions that had they been investigated,
Applicant would have rejected the joint plea agfeement.
INEFFECTIVE ASSISTANCE OF COUNSEL |
In a post-conviction relief action, the applicaﬁt has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v, State, 786 S.C. 441, 334 S.E.2d 813 (1985).
; Where ineffective assistance of counsel isl alleged as a g;éu'nd for relief, ﬁe Applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
" that the trial catinot beé relied upon as having produced a just result.-"’ mgmglv_W_a_smggg,
466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Cpurts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable
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professional judgmeént. Butler, 286 S8.C. 441, 334 S.E.2d 813 (1985). The applicant must
overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624
(1989).

Courts use a two-pronged test in e_valuatiﬁg allegations of ineffective. assistance of
counsel. First, the Applicant must prove that counsel’s petformance was deﬁcient. Under this
prong, attorney perfbn‘:hance is measured by its “reasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient-
. performance must have prejudiced the applicant such that “there is a reaéonéble probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the
Applicant must show that there is a reasonable probability that, but for counsel’s alleged errors,
he would not have pled guilty and would have insisted oﬁ going to trial. Hill v.' Lc-)cl_cbgg_t_,' 474
U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). After careful review based on the standard
discussed above, the Applicant has failed to catry his burden in this action,

| A

Applicant has fallen well short of mesting his burden to prove (a)Ineffective assistance of

“Crirninal defense attorneys have a duty to undertake a reasonable investigation, which at

a minimum includes interviewing potential witnesses and making an independent investigation
of the facts and circumstances of the case.” Edwards v. State, 392 8.C. 449, 456, 710 S.E.2d 60,
64 (2011) (internal citations omitted). “The reasonableness of counsel's actions may be

determined or substantially influenced by the defendant's own statements or actions. Counsel's

W
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actions are usually based, quite properly, on informed strategic choices made by the defendant
and on informaﬁon ;uppiied by the deféndant. In particular, what investigation decisions are
reasonable depends critically on sﬁch information.” &tgg_k_ling_, 466 US. at 691. “In short,_
inquiry into counsel's conversations with the defendant may be critical to a proper assessment of
counsel's investigation decisions, just a8 it ﬁay be critical to a proper ‘assessment of counsel's
other litigation decisions.” Id., 466 U.S. at 691. “There is no need to “scour the globe on the off-
- chance that something will turn up.” Rompilia v. Beard, 545 U.S. 374, 383 (2005). “A defendant-
who enters a /plea on the advice of counsel may oﬁly attack the voluntary and intelligent
‘character of the plea by showing that counsel's tepresentation feil below an objective standard of

reasonableness and that there is a reasonablé probability that, but for counsel's errors, the

defendant would not have pled guilty, but would have insisted on going to trial.” Kolle v. State
:386 8.C. 578, 588, 690 S.E.2d 73, 78 (2010).

, This Court finds counsel’s testimony convincing and crédible and Applicant’s testimony
mostly suspect and unavailing, Furthermore, Applicant has failed to produce convincing, let
alone credible, evidence that would allow him to depart from the presumption of verity in his
statements and assurances to the Plea Judge. See Blackledge v. Allison, 431 U.S. 63, 97 S.Ct.
1621, 52 L.Ed.2d 136 (1977) (“A guilty plea is a solemn, judicial_ admissidn of the truth of the
charges against an individual; thus, a criminal inmate's right to contest the validity of suqh aplea
is usually, but not invariably, foréclosed). Ultimately, Applicant’s case solely rests upon his own
unavailing, wishful post hoc testimony. Applicant simply made the khowing, intelligent, and
voluntary decision to waive presentment on the indictments at issue to obtain the benefit of the
joint plea agreement. Therefore, this allegation is denied and dismissed with prejudice.

ALL OTHER ALLEGATIONS

e
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As to any aﬁd all allegations that wefe raised in the application or at the hearing in this
mratter and not specifically addressed in this order, the Court finds Applicant failed to present
any evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned
any such allegations.

¢ CONCLUSICN

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations-or deprivations that would require this court to graﬁt his -
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that that Applicant must ﬁlé and serve a notice of éppeal within thirty
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. ‘Rule 71.1(g), SCRCP, provides that if the applicant wishes to seck appellate
review, post-conviction relief counsel ust serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant‘_ is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.

[Signature block on following pagel



64
’ IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

) - . -
AND IT IS SO ORDERED this 5 day of ,4 Ft ., 2015.

HEMERABLE FRANK R. AD!
Presiding Judge

_ Eleventh Judicial Circuit
M&m Carolina . .
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WITNESSES

.

v M Aiffens, Anderson Police Dept.
\&

ARREST WARRANT NUNMBER
1723885, 1723887

Foreperson of Petit Jury
.Date:

DOCKET No. 2012GS04 © 007 ‘7

The State of South Carqlina

County of Anderson

COURT OF GENERAL SESSIONS
JAN 2 4 2012

Term

THE STATE

VS.

Male Dwayne CGurry

RLC

Indictment for
Robbery / Attempted armed, or allegedly armed,
' robbery
SC Code: 16-11-0330(B)
CDR Code: 0026

Possession of a Weapon During the
Commission of a Violent Crime
SC Code: 16-23-0480
CDR Code: 0549

CLERKOF

COMMITMENT
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STATE OF SOUTH CAROLINA) INDICTMENT

)

-.COUNTY OF Anderson = - )

At a Court of General Sessions, convened on JAN 2 4 2012; the Grand Jurors of

Anderson County present upon their oath:

Robbery / Attempted armed, or allegecily armed, robbery

That Male Dwayne Curry did in Anderson County, within the city limits of
Anderson, South Carolina, on or about July 13, 2011, while armed with a deadly
weapon or while alleging, either by action or words he was armed while using a
representation of a deadly weapon or any object.which a person presents during the
commission of the robbery reasonably believe& to be a deadly weapon, attempt to take
by means of force or intimidationi goods, or monies from the person or presence of

I s s in violation of 16-11-330(B) of the South Carolina Code of Laws
(1976), as amended.

Possession of a Weapon During the Commission of a Violent Crime
That Male bwayne Curry did in Anderson County, within the city limits of

Anderson, South Carolina, on or about July 13, 2011, possess a firearm during the

commission of the violent crime of Attempted Armed Robbery All.in violation of Section

16-23-490 Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

Rope LE

ASSISTANT SOLICITOR
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The State of South Carolina

County of Anderson

'COURT OF GENERAL SESSIONS

JAN 2 4 2012

Term

THE STATE

VS.

Male Dwayne Curry

RLC

Indictment for :
Robbery / Attempted armed, or allegedly armed
robbery
SC Code: 16-11-0330(B)
CDR Code: 0026

Possession of a Weapon During the
Commission of a Violent Crime
SC Code: 16-23-0490
CDR Code: 0549
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STATE OF SOUTH CAROLINA) ‘ INDICTMENT

. )
COUNTY OF Anderson )

JA

At a Court of General Sessions, convened ori N 24210 , the Grand Jurors of

Anderson County present upon their oath:

Robbery / Attempted armed, or allegedly armed. robbery

That Male Dwayne Curry did in Anderson County, within the city limits of
- Anderson, South Carolina, on or about July 13, 2011, while armed with a deadly
weapon or while alleging, either by action or words he was armed while using a
representation of a deadly weapon or any object which a person presents during the
commission of the robbery reasonably believed to be a deadly weapon, attempt to take
by means of force or intimidation, goods, or monies from the person or presence of

-This is in violation of 16-11-330(B) of the South Carolina Code of Laws

(1976), as amended.

Possession of a Weapon During the Commission of a Violent Crime

That Male Dwayne Curry did in Anderson County, within the city limits of
Anderson, South Carolina, on or about July 13, 2011, possess a firearm ddring the
commission' of the violent crime of Attempted Armed Robbery. Al in violation of Section

16-23-490, Code of Laws of South Carolina (1976), as amended.

Agaitist the- peace and dignity of the State, and éontrary to the statute in such case made and provided.
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