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(2003). In an application for post-conviction relief; it is incumbent upon the Applicant to make at
least a prima facie showing which would entitle him to relief before an evidentiary héaring will be
scheduled and held. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.
State, 245 S.C. 385, 140 S.E.Zd 784 (1965). Since the Applicant has failed to make even a prima
facie showing, the Respondent would submit that these allegations should be dismissed for failing
to meet the requirements of the Uniform Post-Conviction Procedures Act. These allegations are
SO vagﬁe that it is impossible for the State to respond.
V. B
The Respondent denies each allegation that is not expressly admitted, qualified or explained.
VL
WHEREFORE, the Réwndmt reqﬁests an evidentiary »hearing soleiy fbr the purpose of
detcrmiﬁing whether the Applicant’s trial counsel was ineffective. |
Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W.ELLIOTT
Chief Criminal Appeals & Post Conviction
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MARY S. WILLIAMS
Assistant Attorney General
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Columbia, S.C. 29211
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STATE OF SOUTH CAROLINA

: ; , IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER )
; 2008-CP-43-2479

WILLIAM GREGG, 274507 ;

Applicant, ;

v o | ; AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA, ; |

Respondent. ;

w )

1. Iam an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

is a proper circumstance of service by mail.

3. I have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

Charles T. Brooks, II1, Esquire

Law Office of Charles T. Brooks, ITI
Post Office Box 3512

Sumter SC 29151

DATED this 7th day of May, 2009.

. K. Rahdall, Legal Assistant
For Respondent
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MR. GOfJRLEY: This is William Gregg versus
the State of South Carolina, docket mumber
2008-CP-43-2479.  He's presently confined to the
State Department of Corrections pursuant to an order
of comitment of the Sumter County Clerk of Court.
He was indicted at the October 2007 term of the
Sumter County'Carolina grand jury for murder, .
possessn.on of a flrearm during a crime of violence,.
and possession w1th intent to distribute heroine.

Mr. Hart represented him. He proceeded to trial
before the Honora%ble R. Ferrell Cothran, Jr., on
July 28th. to 30tﬁ of 2008. He was found- gullty of
murder and possessmn of a firearm during a crime of
violence. He was sentenced to 35 years imprisonment
for murder and a :fconcurre_nt term of five years
imprisonment for possession of a firearm during a
crime of \}iolence. He did not appeal his conviction
or sentence, subs;equently filed and application for
post—conviction nelief on October 27th, 2008,
alleging ineffecﬁive assistance of counsel for
failing to invesﬁigate, denial of due process and
fa_lr trial and prosecutorlal misconduct. The State
made its return on May 7th, 2009, and he is
represented here today by Mr. Keffer and I will turn

it over to Mr. Reffer, Your Honor.
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PW — W. GREGG — DIRECT

THE COURT: ALl right.

Yes, sir.

MR. KEFFER: Thank you, Your Honor. Your
Honor, we'd like to call Mr. William Gregg.

THE COURT: All right.

THE CLERK: Place your left hand on the
Bible and raise your right hand. State your néme
please.'

THE WITNESS: It's William Gregg.
WHEREUPCN, -

WILLIAM GREGG,

having been duly sworn by the Clerk, testified
as follows: ‘

THE CLERK: Come around, sir. State your
name please and spell your last for the record.

THE WITNESS: William Gregg, last name
GREGG.

THE COURT: All right, yes, sir.

DIRECT EXAMINATION

BY MR. KEFFER:
Q Good morning, Mr. Gregg, you're currently
incarcerated at Broad River’ in Columbia; is that
right?

A That's correct.

Q And back in 2008 you were sentenced for murder;

511
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PW - W. GREGG — DIRECT

is that correct?

A Yes, I was.

Q And subseq'uen’;'cly you had filed what's Conxrnonly
referred to as a; pést—conviction relief petition; is
that right? | |
A ers_.

Q and in fact, you had filed one kack in October of
2008, do you recé.ll?

A Repeat the qufestibn.

Q Your application for PCR, you filed it in October
Of 2008; is that right? =

A October 2008, ithat's correct.

Q And subsequently you had filed an amendment to
that petition; 1é that correct? o

'
]
1
i
b
i
I
i
|

A That amendment should be in your posSessioh.'

O Right, but you had filed an amendment; is that
right?

A That's correcﬁ. ,

Q 1In both your application and your amendment you
had made allegations of ineffective assistance of
counsel, do you ﬁecall?

A That's correct}.“ Right.

Q Is that right:%

A That's right.

0 In faqt, your ;attorne'y' at that time, Mr. Chris

|
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PW - W. GREGG — DIRECT

O O g O U s W N

Hart, you recoghize him in the courtroom todéy?

A Yes, I do. .

Q Ckay. One of your allegatlons was that Mr. Hart
did not properly investigate the case; is that
correct" |

A Yes, sir. ‘

Q Can you tell the Court a little bit about that.
What specifically what dld Mr. Hart not do in
preparatlon for your case?. :

A Well, Mr. Hart represented me for approxmately
about 18 months. During that time I believe I'd
seen him maybe all together maybe about three times,
twice maybe, two or three times, about. Yeah,' three
to five times. During the investigation we had —
the whole case surrounded around the witnesses
alleging that I corﬁnitted this crime. The area in
that part of town where the crime took place, it was
known to ke a dark area, and thé — prior to the

investigation there was a witness that I had no idea

‘about. I didn't recall who he was.

Specifically who was that witness?
Kendrick Miller.
Okay. Was he a witness who testified at trial?

Yes.

o P oo P 0O

In fact, he identified you as belng at the scene;
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Mr. Miller. . |

R

is that right?

A Well, to my knowledge, as it stands today' I

haven't had a chance to review the record or the

transcript, or any type of materials in reference to

Q You have not reviewed his testimony is what
you're saying; lS that right’?

A I have no idea what he said.

Q Going back tovirards Mr. Hart, did — what
spec1fically did ;Mr Hart not do in preparation for
your case in your opinion7 -

A Well, like T said, it went towards a show-up
hearing, and it was a'Neil versus Biggers hearing
that T believe T didn't, I didn't get. T didn't
have an opportuniity to exercise my right to that
Neil versus Biggers hearing.

Q So are you testifying that that Neil versus
Biggers hearing was waived: by Chris?

A Yes. ‘ '

Q And how do youj think that affected your trial?

A The whole, thei whole trial, the testimony was
based on the identification of those witnesses, what
those witnesses alleged
Q Mr. Gregy, is there anything else you can think
that Mr. Hart did or didn't do in preparation for
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your case and the trial? |

A Well, I notice in my application before you went
to that Kendrick Miller's allegation, there's some
prior amendments that I also would like to amend
before that, you know.

Q Can you elaborate on that a little bit more.
What other areas was Mr. Harl: ineffective in your
opinion?

A He — the motion I was filed with the Tucker,
Iud(er hearing, Steve vérsus Tucker.

Q Ckay.

A Counsel was ineffective for not —— one second.
If we can, can we get back to that Kendrick Miller
situation?

Q Ckay. If you could, if ybu could testify a
little more specifically about Kendrick Miller and
what in your opinion what Mr. Hart did or didn't do
as pertained to him as a witness at trial.

A Say that again. ‘

Q What did Mr. Hart not do as it pertains to
Kendrick Miller?

A I never knew who Kendrick Miller was until the
day of trial.

Q0 So he never identified Kendrick Miller to you as

a__
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PW - W. GREGG — CROSS
A That's correct.
Q —as a potential witness in the case; is that

right?

A That's right, I never knew who he was.

Q And at trial Kendrick Miller identified you as

the defendant; is that right?

A That's right. |

Q I mean, he testified you were there?

A Right.

Q And as a result you were found guilty; is that

right?

A That's right.

Q M. Greqq, pléase answer any questions the State

may have on cross—examination.

A Again, I haven't been supplied with the

information pertaining to Kendrick Miller so...
CROSS-EXAMINATION

BY MR. GOURLEY:

Q Mr. Gregg, you said you met with Mr. Hart about

three to five times prior to your trial?

A Yeah.

Q And dﬁring those meetings did y'all go over

discovery material, the evidence that the State had

against you?

A What was, what was the material that was in the
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original files, it was — a little. _

Q Okay, so you went over scme of the State's
evidence énd things like that prior to your trial?
A Right. .

Q Ckay. And y'all talked about ény kind of
defenses to these charges? Well, let me say, you
raised an alibi defense at your trial, right? You
were sayinj you were never there, you were never
present, you didn't commit this?

A That's right. |

Q Okay. And you had —

A In that, in thét alibi defense there was a
detective that initially went out and investigated
those witnesses. |

Q Ckay. |

A By the name of Lieutenant Wesley Gardener.

Q Okay.

A He never appeared at trial. I never...

Q Ckay. But you did have some alibi witnesses
testify on your behalf, right?

A T had one.

O Was it Lillian Komen and Cheryl Williams?

A Yes.

Q Ckay. And they both testified that, I believe it
was Cheryl testified that you were at her house the
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night of the shoeting and stayed at her house for
another four or five’ days, right? Do you recall
that? | |

A There was some testimony to that effect.

Q Ckay. And so%if I understand your testimony
correctly, YOu're concerned Mr. Heart didn't advise
you of Kendrick Miller’s testimony prior to trial, _
you weren't aware of any-of that?

A I wasn't aware who Kendrick Miller was.

Q Ckay. : -

A This is a witﬁess that's alleging that he
actually seen me éat this crime, and I haven't,
haven't seen him {until the day of the crime, I mean,
till the day of trial.

Q Did you know Kendr:Lck Miller before any of that?
A Again, I didn' t know who he was.

Q Ckay. ‘

A By the name of Kendrick Miller I didn't know who
he was. |

Q Now during the‘ trial Kendrick Miller stated that
he knew you smce you were about 15 years old. Do
you remember that'?

A TIt's urpossmle.

Q And you would aiSpute that? _ _

A I lived in New York. I was born and raised in

t R
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New York.

Q Right. And the victim —

A My age is 48. If I'm 48 and Kendrick Miller says
he knows me at — then how old is Kendrick Miller?
0O I'm not sure.

A You state, just stated that Kendrick Miller said
that he knew me at 15 years old. Could you please
state for the record how old Kendrick Miller is.

THE COURT: Just let him ask the
questions. I mean, in a minute your lawyer, your
lawyer is gomna be up and we can ask him that.

BY MR. GOURLEY:

Q Now the — Darryl Herriot also identified you as
the shooter as well, right? It wasn't just Kendrick
Miller who identified you as the shooter, correct?
A I believe, I believe they conversed back and
forth with, concocted a story that said I committed
the crime.

Q Okay. And then a gun, the bullet fragments match
the gun that was found at your house, correct? Or
could have been shot from that gun is what the
testimony was, right?

A Negative.

Q Okay. Well, if the record says that would you
dispute it?
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' Q Ckay.

A Excuse me?
Q If the experts testified to that in the record
would you dlspute that?
A Again, that mfomnatlon, what you're alleging
right now I hadth had a chance to review that _
testimony when 1t cames to expert Kendrick Miller,
I haven't had a chance to review those records I
don t know, we have, we have experts whose
testimonies and records that I have not seen.
MR. GOURLEY: Your Honor, that — Just for
the record that's } s Ken— :
THE WITNESS You're deprlvmg me of Ir[y
full blte, my full bite at the apple.
- MR. GOURI_EY I understand, Mr. Gregg.
And Your Honor, for the record that's
Kenneth Whittler. HlS testimony starts on page 50.
THE, COURT Ckay .
MR. GOURI_.EY Just for the record.” Mr.
Gregy, I appreciate that. That's all the questions
I have. | ' - '
| THE COURT: All right. Anything — -
MR. KEE‘EER Noth_lng further, Your Honor,
no other w:Ltnesses '
THE COU}RT. All right, you can step down.
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Was there ahything else you want to say? 1 mean,
you‘re welcome to, if you want to make a short
statement because what's gomna happen is —

THE WITNESS: Counsel is ineffective
because— . _

THE COURT: Hold on. Hold on.

THE WITNESS: He did not move to dismiss
the indictment on doubie jeopardy claim.

| THE COURT: - Hold on a second. Hold on.
When I'm talking, don't.

THE WITNESS: I'm sorry. _

THE COURT: In just a second they're going
to call your lawyer up so, but go ahead, you can put
on the record whatever you want.

THE WITNESS: You're asking me to step
down. _

THE COURT: No, I said you can put on the
record anything you want, but what I'm telling you
is that your old iawyer is getting ready to be
called up here and will be put under
cross—examination so.

THE WIINESS{ Ckay. We move to, one, 1
have more amendments in my application that I would
like to.

THE COURT: Okay, .tell us what they are.
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- THE WIIE'NESS Counsel was ineffective
because he did not move to ‘dismiss the indictment on
double jeopardy

THE COURT: All right. _

THE WI’fNESS: Now you want to go further
or? _ ‘ | |

THE, COUiRT: *No, what I've doing is giving
you an opportuniﬂy to put on the record anything you
think your lawyef failed to do at the trial. Now is
your chance. I mean, even though there isn't a
question I want to hear what you think was done
wrong so that's what you need to do now.

THE MIMSS: I'm doing -something wrong
here because — ‘ | ' '

THE COURT No, I'1l let you know.

THE WI’INESS Well, the first question as
far as today whether Blockburger analysis permit
subsequent‘prosecpte there in criminal conviction -
and sentence and where a judicial 'order has
prohibited the criminal appllcant

MR. GOURT_EY Your Honor, just for the
record, I would object to him reading anything.

THE COURT. Is this a part-of what you
filed?

"THE MI&ESS: This is &ll going to see
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according to — yes, it's part of ineffective
assistance of counsel and —

THE COURT: But I.mean, was this filed

‘with your PCR?

THE WITNESS: Yes, sir.

THE COURT:, Okay, that's a part of the
record. You don't ha\}e to read that. I just meant
is there anything else that's not a part of your
paperwork that you wanted to sai/ 'cause I've got
that. But is there anything else that you think
that he did that's not in your papérwork? So you
don't have to read that, I've already got it.

THE WITNESS: That's before you?

THE COURT: Yeah. ©h, yeah, sorry, yeah,
that's part of the pleadings. So if tﬂere's
anything — if they're not, that's ckay.

THE WITNESS: Should I, I would like to
elaborate on the record becagse, once again, it goes
according to the same Mullins test.

THE COURT: Yeah,> as long as you donft
read it. I mean, because if you read it you're
joust reading something I'm reading. So if. there's
samething you want to tell me, that's fine.

. THE WITNESS: I'm being deprived to read
the material that —
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|

t
|

THE, COﬂJRT No, you're not being deprived
of anything. That material is in the record already
so there's no pOlnt in reading it into the record
That's part of the record. If what you're telling
me that that docdment you're reading from was ‘filed
with your PCR. And that's what you sald right?

THE WITNESS There was somethmg in that.

THE COUR'I‘. Okay. So it's already a part
of the record. 1 ‘ o

THE WITNESS Okay. Now I want to ask you
this because prlor to me even comlng here T had a —
there's an order that was placed that's appomted
counsel. » o

THE COU:RT: Uh-huh.

THE WITNESS: Mr. Keffer, on July 10th.
And I'd like to s}tate for the record that the judge,
R. Ferrell Cothra%n'is a part of that record also.

MR GOURIEY: Judge, if I could just
elaborate. I thJ_nk it was Mr. Domnald was
originally retained or appointed to Mr. Gregg's case
and Mr. Donnald then went and worked for the
Solicitor's Office, then it was Mr. Young, and now
it's, I thlnk,Mr Keffer. |

. THE COUl!iT: So this order is just an order
substituting you?} ‘
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MR. KEFFER: Right_i. Your Honor,r
procedurally Charles Brooks was first appointed back
in 2008, and then »subsequently the petitioner had
moved to remove Mr. Brooks. Mr. Donnaid, my former
partner was appointed. Mr. Donnald now works with
the Solicitor's Office in this circuit. Mr. Youhg,
my other partner, was appointed but he was removed
from the case this past summer, and npv\f I'm on the
case and have been on the case since July or August.
There have been a number of attorneys involved in
this case, probably about four at least.

THE COURT: Ckay. All right, well‘, that's

okay, as long as all he did was substitute a lawyer
and there's nothing, there's nothing substantive he

did. He just did something so you have to have an
order in the file allowing him to be your lawyer so
that's not a problem. But you know, that's on the
record for appeal purposes.

THE WITNESS: All right.

THE COURT: Anything else you want to tell
me?

THE WITNESS: Well, will I be able to come
pack and take the stand and finish giving the
testimonies and allegations why I'm alleging that
Mr. Hart was ineffective? '
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THE COIBRT: No,. now 1is the'tim‘e to do it.

THE WITNESS: So just basically state
everything, keep ?going? -

| THE COIjRT Yeah. Yeah, just don't read
it. | | | |

THE WII‘NESS : Just don't read it?

THE COQRT: Right. I've already got, I
have in the file iwha'tt you were getting ready to read
from apparently ' Y'all — that is a. part of the 1
file, right? i _

MR. GO({RLEY : I believe so, Your Honcr.

MR. KEFFER: It is, Your Honor. He's
raised a nurber o;f:natters'“ He's raised eight on an
amendment. and three in the orlglnal all of which
are part of the record o

THE COURT Why don t we do this, can you
tell me what those issues are.

Listen to him carefully and then that may
be the quickest way to do it.

And you; can just synopsize it so we ‘can
have it all on the record since I've got the record
here. - ‘

BY MR. KEFFER:
Q You had raised§ in your application —-

A Hold on a secohd_ please. “And T just ‘don't want
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to miss anything. This is my bite at the apple.

THE COURT: Right, no, I understand, and
that also. _
' THE WITNESS: My full bite at the apple,
I'm saying, full bite at the apple, you know.

\ ”TI-]E COURT: I understand, and that's what
I'm gonna let him do is just — o

THE WITNESS: - I already been sitting and
waiting on this case for the last seven years.

THE. COURT: Right, so let him ask you the
questions about each of these. Make sure that
they're the ones you want to bring up and then I'11
lock through the file. Ckay, go ahead.

BY MR. KEFFER: | |

Q You had raised an issue of double Jjeopardy
stating counsel was ineffective for not dismissing
the indictment. Ts that correct, Mr. Gregg?

A That's correct.

- Q Can you elaborate and tell the Court how counsel

was ineffective.
A Well, that's what I was getting into before and I
got interrupted.-
- THE COURT: let me just — let me —
THE WITNESS: Both of these cases ——
THE COURT: Stop a minute. Let me tell
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you something, I'm not interrupting here. AaAnd I'm
trying to give you an opportunity to say what you
need to stay, but I'm not gonna sit here and have
you read to me what's already in the file so ——

THE WIINESS: Yes, sir.

THE COURT: You know, some people may say
it's interrupting. What we call it is the court
system. So let him ask you the question and then if
there's something you want to add to that, you're
welcome to do that.

All right, go ahead.

THE WITNESS: I was originally charged
with, in my indictment I had three initial charges.
One was murder, the second one was possession of a
firearm during the commission of a violent offense,
the third ocne being PWID heroine. Before trial
counsel made a motion to sever count three of my
indictment. This indictment was still presented
before the jury as well as the case at my trial. I
believe that the appearance of those charges was
prejudicial to me. It proves different conduct and
different elements. It goes back to the Blockburger
test to establish that it says that the respondent
attempted to prove that the defendant engaged in
conduct that was later the subject of a criminal
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prosecution.

In South Carolina you have Article 1,

. Subsection 12 which : is double jerardy and

self—incrjmina{tion. I believe that just in
appearance alone that was — before the — on the
indictment it was preﬁudicial to me. Now I'm not
alleging a subject matter j‘uri.sdiction issue. What
I'm raising is a double jeopardy fault.

BY MR. KEFFER:

Q Okay. Mr. Gregg, you also raised in your
petition a failure to investigate medical evidence.
Do you recall putting that in your amendment ?

A Again, I haven't had a chance to review that
portion of the record. .

Q Okay. You also raised counsel's failure to rﬁove
to suppress illegally seized evidence; is that
correct? |

A Tt goes back to the statement that the attorney
general just made albout a bullet that Was taken from
a wall from a residence that wais, away from the crime

scene. It happened at another, a different

location. That location would have been 111 Palm

Springs, Palm Springs Drive.
Q Okay. _
A And this location and incident which falls under
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the third count cf the indictment, happened the
second day afterjthe crime. Again, I had no
knowledge of 1t ’ I didn't hairé, I -never received a
warrant on thoee,i on those charges. T never
received a warrant on the, on the weapons charge.
So what I'm alleging is the investigation and
insufficiency of fccunsel at the time of representing
Q You'd also ralsed an issue involving the denlal
of due process; 1s that correct?

A Yes, sir. ! - o

Q And can you eljaborate a little more clearly on
those issues? o '

A You went back jto the criginal application?

Q Yes. A | ‘

A Again —- |

Q I just want to make sure we have everyth:n_ng on
the record about what you had put down on your ’
appllcatlon and ycur amendment. That's what we're
really trying to ~do right now. " We had talked about
Kendrick Miller. ‘We had talked about the medical
evidence. TWe had‘ talked about the failure to
investigate the crime scene and whatnot. I'm trying
to get from you everyth_mg that S on your

appllcatlons, for| the record
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A Did you mention Stete versus Rice?

Q Go ahead and elaborate on that. .

A Rice is — . State versus Rice, 1t S a South »
Carolina appeals case and it's 348 South Carollna
417, 559 Southeastern 2d 360.

Q And how is that a part of your application?

A Tt goes back to the initial charge where to state
charges involving from the same facts wes barred by
statute providing that an acquittal under federal
law was barred from prosecution.

Q And how does that pertain to this case?

A Again, it raises a statute that's in South
Carolina. ; ‘

Q Okay. Mr. Gregg, is there anything else that we
haven't covered that's in the record that you'd like
alleged? Is there anything else you need to —-

A The solicitor— the attorney general just
mentioned something about a bullet and he said

medical evidence. Can you tie those in 'cause —

O Well, that's what I'm asking you. You had raised

in your application that counsel is ineffective for
not reviewing the medical evidence. That's part of
your application; is that right?

A That's right.

Q Okay. And now you're raising, or now you've
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raised the issue %of the retrieval of a bullet
fragment from that location which was not the
location where the incident took place, is that
right? o '

A That's right.

)

- Q Is there anythlng else out there that you need to

put out to the record for today'? And understand,
your appllcatlons, both the amendment and the

initial one are all part of the record Everything [

that you ,subm:l_tted is part of the record and will be
reviewed by the Cburt. Tt's already in the record,
but is there anything else that we haven't talked
about that you feiel like we need to talk about?

A Well, again, wﬁ_ll I be able to come back and take
the stand because you bas1cally — am I belng rushed
off the stand ' cause —

Q ‘You're not belhg rushed off the stand, but we are
covering your app?.ication and amendments. That's
why I keep comingf back to the same question. - Is
there anythlng that we haven' t discussed or you
haven't testlf:Led to? '

A Well, one of the th_mgs that me and you discussed
was — I'm missing portions of my transcript again.
Q 'Okay. | :

A I haven't had a chance to review testimonies and
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things that happened in my trial.

Q Are you asking for a continuance today until
you've had the opportunity to review those?

A Or either a motion to reconstruct a record
because as you can see, 1'm being thrown under the
bus.

Are you asking the Court to continue —

Yes.

—+this hearing —

Yes.

ORI R O

—until you've had an opportunity to review the
pertinent parts of the record that you've not had
A lYes, T would. T would like to review those
records. | -

THE COURT: All richt, let me ask you
this, when did he get the records? He says he —

you're saying you don't have the transcript?

THE WITNESS: It would go all the way back

to the supplemental, the supplemental, the motion
that I filed —

THE COURT: Hold on a minute.

THE WITNESS: —when I was being
represented by — .

THE COURT: Hold on a minute. - Hold on,
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let me check, beci:ause what you have to have is a
transcript of the héaring or the trial and that's
what you... ‘ ' '

THE WIIiNESSQ A conmplete.

THE COUjRT:' Right.

- THE MfNESS: Transcript.

THE COUjRT: Right. _

THE WITNESS: And T don't have that.

THE COIiRT: All right. Well, he's looking
to see. _

MR. GOURLEY: Judge, we gave him
everything — | ' o

THE WITNESS: My transcript —

THE COURT Hold on a minute.

MR. GOURT_EY Judge, we sent everything to.
the attorneys. Ijt's the at'to‘rhey's responsibility
to give it to Mr. Gregy. - We don't send the
applicant anyt‘m.ng 'He's represented by an
attorney. That wbuld be highly improper.

THE COURT: - So — |

| THE WITNESS I don't have jury selection,

" Your Honor. I dOIH't have NUMEerous testimonies.

|
THE COURT: Well now, jury selection is

not samething that — if, unless a Batson issue is
raised. What I'm asking you is, did any of the
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lawyers, it looks like, I mean, I'm not from here so
I'm seeing this for the first time.

THE WITNESS: That's right.

THE COURT: Did any of the lawyers send
you a copy of f.he transdript?

THE WITNESS: It's — I'd like to direct
your attention to a motion I was filed.

THE COURT: Vhich one? All I've got is a
return.

THE WITNESS: September 15th, 2009.

THE -COURT: Hold on just a second. Y'all
found that? Apparently there was a motion filed in
2009? - |

THE WITNESS: Tt's a motion to relieve
counsel Charles C. Brooks énd a motion to have
counsel appointed due to conflict of interest and
other justification shown. |

THE COURT: Ckay, that was done.

THE WITNESS: As re-submitted because this
is — | | |

THE COURT: But now ——

THE WITNESS: Y'all —

THE COURT: You filed that motion in 2009
to have your former lawyer replaced and wasn't that

done?
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THE WIINESS : I wasn't denying that
counsel wasn't réplaced. In that motion I'm
alleging lacking 'of_ the abilities to procure files
and examine files, to correct files, for an
evidéntiéfy hearing to be held. That has inflicted

a wound on me.

THE COU;RT:“' Well now, let me Jjust make

sure, you undersﬁand that at a PCR hearing, which is

what we're at, post-conviction relief, the only

issue that I'm dding is, you made allegations that

your lawyer was ineffective and that there may have
been errors at the trial. I can't, all I can do is
listen to the tes;tj_mony you have and either uphold
the case which th:en ydu can, of course, appeal; or
throw it out and send you back to the beginning. So
you know, the issue is what happened at your trial
for this thing. f/ve're not re—hear‘ing’the ‘evidence.
Basically you're just supposed to —

THE WI'IB?IESS: Beginning meaning we're
gonna back up befére we get started? I mean,
because if we back up to the begimning we're talking
about when I was rj;trrested in New York City ——

, THE COURT: .'No, we're talking about the
trial. | | |
THE WITNESS: ——that initiated arrest.
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THE COURT: -No, that's — vfe'rez £a1J<ing
about the trial; and if there was an issue of your
arrest in New York, whether or not that was brought
up at the trial, that may be some issue that you
want to bring out. But you know, now is the time
for you to bring that out. I'm assuming somebody is
going to call his former lawyer, and you know, he'll
call your former lawyer in a second and then your
lawyer will get a chance to ask him same of these
questions -about why he didn't do certain things.

But at a PCR like this it's called a post-conviction
relief because all I'm doing is trying to review the
trial. I mean, I'm not re-trying the case.

THE WIINESS: I understand.

 THE COURT: So I mean, you've asked for a
continuance but it sounds like you had the '
transcript and you got a different lawyer.

THE WITNESS: No, I didn't have the
transcript, Your Honor. We had, my transcript
consists of 100 to 399 pages outside of the
testimonies of Kendrick Milier..

THE COURT: You don't have 100 through
39272 o

THE WITNESS: I have 1 through 392, but I
don't have —
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THE COURT: Well, that's all there is.

THE WITNESS: I don't have Kendrick
Miller's testimorily, and I don't have all those —
, ‘THE COﬁRT : Did Rendrick Miller testify at
the trial? | - |

THE WICﬁNESS: - Yes, he did.

_ - THE COLjRT: All right. Well, give me a
minute. Do Y'alli know whether or not — well, wait
a minute. | | |

MR. GOURI.EY Judge; Kendrick Miller's
testimony starts bn, I believe, page 65. '
| THE WITNESS: Not in mines. Not in my
record it doesn’t;. ‘
THE COU?RT: - All right, hold on a minute.
- MR. GOURLEY Your Honor, I'm mistaken,
hold on. Oh, that's right.
THE WITNESS: Kemneth Whittler, I don't
have his either. | '
THE COUI?QT: Hold on, let's find Miller
first. '
THE WITNESS: Amy Stephans, T don't have
hers either.- ;
THE COUEiiT: Hold on a second. I mean, if
they testified they should be in here.
MR. GOURIEY: Judge, I remember what.
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happened. There was a court .' reporter chénge in the

middle of the trial so there's a second excerpt of

the trial fraom the second court reporter where they
put flopped ouﬁ. Tt's in your packet. That was the
July 29th day. Tt's numbered 1 through 99.

THE COURT: And I have that? ‘

MR. GOURLEY: You got the other portion.

THE WITNESS: I don't have that éﬁd —

MR. GOURLEY: It's sent to his attorney,
Judge.

THE COURT: Did you happen to get that or
is that something that — .

MR. KEFFER: Judge, we had it.

THE COURT: Did you send it to him?

' MR. KEFFER: I don't know if our office
sent it to him or not, but I met with him last week.
~ THE WITNESS: Wait a minute, you mean to
tell me — |

THE COURT: Wait, wait, let him finish.-
MR. KEFFER: We have it. He's told me
last week when I met him he didn't have it, but we,
T mean we had his testimony. We had that part
'cause he's saying that we didn't have it. I can't
tell the Court whether or not he's actually .received
it. I think he did receive the big bulk of it but
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he told me when I met with h_'Lm that he did not have
the second part. 4

THE WIINESS: I asked counsel to invoke my
rights, Your Honoir. |

THE COU;R'].“: In what? What rights?

THE WIINESS- I mean, to procure the flles
and examine flles in order for to have an-
acconrpllshed proﬁe331onal norms at this trial. It
can't get done 1f the record is not before the
court. -

THE, COURT Well, let me tell you, as much

as I hate I th_mk he's probably entitled to review 1

through 99. I meen, you know, I do . Especially, is
that the Miller, i:hat"s what he's referring to?

MR. KEFFER: ‘That is Kendrick Miller. And
the witnesses whoé I.D,'d him at the scene he claims
he doesn't have aj copy of it. He did tell me that
last when T met with him at Broad River. T have a -
copy. I mean, I Iliad'a copy. I've reviewed lt I've
read it. He clalms he doesn't have a copy of it.

He told me that lest week, last Thursday I think. I
don't know why he;'onldn't have had a copy of it
'cause he had a cepy' of everything else. He did
tell me he didn'tjhaVe a copy of it. -

- THE MMSS : It state's i_t"é conclusory




O W ~J OO0 s W DD

NN NN R R e e e
m BN B O W ow 2o o WD o

34

in nature; Everything is summary and fashion, I
mean. ‘

MR. GOURLEY: Judge, just for the record;
you know, Mr. Keffer has a copy of it; he's
reviewed it. He's the attorriey in the case, net Mr.
Gregg. If there's ahy allegations, of course
Mr. Keffer is the one. 'Mr, Keffer is not a conduit
to Mr. Gregg. Mr. Gregg can raise any kind of
allegations he wants to raise. My ot‘her‘ concern is
Mr. Hart's representative, he's not gomna be |
available in the April term.

THE COURT: Let me ask you this, you
reviewed 1 through 99. Is there anything in there
that supports any ef his _allegations?

MR. KEFFER: No.

THE COURT: You're sure? |

MR. KEFFER: Positive.

THE COURT: Okay.

MR. KEFFER: I reviewed it three times.

THE COURT: Okay.

MR. KEFFER: Read it three times. ,
Specifically Kendrick Miller's testimony three times
and Mr. Hart's cross—examination, no.

THE COURT: Okay, all right. What I'm

gonna do, I'm going just for the record, I'm gonna
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protect your interest. I'm assuming you're making a
motion to contimjle because you didn't have pages 1
through 99. | And ;just, again, to proteot your
interest on appeal I'm denying that just because
your lawyer Jjust told me that he's read it and
there's nothlng 1n there to support your mterest
Now, you know, that — after your lawyer testifies
that may change kjht, at this point I don't see “ahy
point, I mean, if nobody had it today that'd ke one
thing, but apparejntly YOur lawyer has reviewed it
and there's nothj_;ng in there to heip you.

THE WIIi\]ESS: I seen my lawyer one time,
Your Honor. ' ‘

THE COURT Well, I, yesh, T know. I
mean, but he's had the file and reviewed J.t

THE WIINESS And Your Honor —

THE COURT: Again, he's not, he's doing
what I'm doing. ');(ou know, we've got the 'file and
we're looking to see if anybody made a mistake.

| THE WITNESS: Did he mention that Kendrick
Miller had drug charges, that he was a convicted
felon? a

MR. KEEFER ~All that is in the record.

All that is testlfled to, brought out on

cross—examination and the State, Mr. Kendrick's
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record and what he was convicted of.
THE COURT: Yeah, so apparently it was.
All right, I tell you what, is there anything else

you want to say.'cause,. I mean, all these questions,

~see, you may be —

THE WITNESS: I would like to have a
continuance, Your Honor, until I can review the
files myself. ‘

THE COURT: Okay. Well, that's what I'm
saying. And I understand you're making that motion.
I'm gonna protect your interest for appeal but I'm
dehying that motion. I want to hear your lawyer
testify, and I assume sane of these questions may be
asked and answered for you.. Ckay, all right.

I've got all of that they tell me so
unless there's anything else that you want to point
out to me, then I want to hear from your lawyer at
the trial.

THE WITNESS: I'd like to reserve that
right if I can.

THE COURT: Reserve a right to what?

THE WITNESS: You said if there's anything
I would like to tell you.

THE COURT: All right, I was —

THE WITNESS: I cah't tell you anything if
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I haven't had a chance to review it.

THE COURT: Well see, what happens here
is, if he 'testifjies you can be called in rebuttal’
So. You can steé down now, - and then if your lawyer
wants to call you? in rebuttal he can do that. I
need to take-abou;t‘ a five minﬁte break between
these, so you can go ahead and step down.

Ard I kinow y'all are — I got to make a
quit:k call that I\ got a little problem in my office
SO ;hold‘ on Jjust ai'se'cond.‘ o

' "Can I héve a copy of that 1 through 99. I
don't have that l}n my packagé either. ‘

MR. GOURLEY: Yes, sir. |

(WI-IEREUJ?ON, a recess was taken from the

proceedings.)

THE COURT:- Ckay, any other _witnesses for
the Applicant?

MR. KEIEFER No, Your Honor.

THE: COURT: You can call your first
witness.

MR. GOURLEY: Yes, Your Honor, we call

'Mr. Hart to the sﬁand please. -

THE CLERK: - State your name please.
THE WITNESS: Christopher Hart.
WHEREUPCN, ‘
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RW — C. HART - DIRECT

CHRISTOPHER HART,

having been duly sworn by the Clerk testlfled
as follows:

THE CIFRK: Come around, sir. State your
name and spell your last for the record. |

THE WITNESS: Christopher Hart, that's
H-A-R-T.

DIRECT EXAMINATION

.BY MR. GOURLEY:

Q Mr. Hart, how long have you been practicing law?
A This will be 14 years now.

O And were you appointed or retained to represent
Mr. Gregg?

A T was retained by Mr. Gregg's wife in New York
Q Ckay. And how many times did you meet with him
prior to his trial?

A I would say anywhere from seven to ten times.

Q Okay. Did you file Rule 5 and Brady motions in
this case?

A T did.

Q Did you review that with‘ Mr. Gregg?

A Yes. We have a policy, 1n my office, once we
receive discovery from.the solicitor's office we
mail the discovery to the client. |

0 Okay.
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A Yes.

A Ask them to review it, jot down any notes,
concerns, or'queetions so when I come visit with him
that we can dlscuss it and that S what I dld with
Mr. Gregg. '
Q Do you have a

i
I
}
|
i
|

copy of that letter that youweent

discovery with? - | A

A Yes. L

Q TIs it on the desk'still?

MR. GOURLEY Your Honor, may I approaoh

the witness?
THE COU$I:: Yes, sir.

BY MR. GOURIEY: . -

O This is thellefter'YOu sent Mr. Gregg showing the

State's evidence or discovery?
A Tt is. ‘
Q Ckay. |
MR GOURLEY Ybur anor, I'd like to nake
this State s 1. ‘
THE COURT Any objection?
MR. KEEEER No objection, YOur Honor .
THE COURT All r:l.ght '
(WHEREUEON, Respondent Exhibit No. 1 was
‘ Harked§for identificétion'and

admitted into evidence.)
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BY MR. GOURLEY: _

Q Mr. Hart, did y'all talk about Mr. Gregg's
version of the facts and circumstances around this?
A Yes, I did. |

Q Do you recall what those were?

A Yes. First I trled to figure out how he was
involved. Mr. Gregg is from New York so I was

trying to piece together how did he end up here in
South Carolina, specifically Sumter, South Carolina.

Q Right.

A So he adv1sed me that he had a wife in New York,
and on the way down from New York he would visit
with his girlfriend in North Carolina and then came
to his wife here in Sumter.

Q .Okay.

A So I was trying to piece together about who the
different players were and why he was where he was
at the time, why he was being accused of that. He
informed me that Pam, which is his wife here in
Sumter.

Q Right.

A Her brother was Kevin Franklin who was murdered.
And he told me that, you know, at the time that he
was involved in drug sales and someone had broken

into the trailer that him and Pam lived in.
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Q The defendant was — all r:Lght Mr. Gregg was
involved in drug sales? '

A That's correct.

0 Okay. | |
A That's correct. At some point in time he had
suspected that Pam may have told Kevin about how
much money was 1n the house and how much drugs was
in the house. Add I think, — I don't know exactly
how many times, ]dut T know it was more than one that
the trailer had been broken into and drugs and money
and items were stiolen out of the trailer. _ '
Q Ckay. And the — Pam Franklin is the person you
would represent, correct'? '

That is his w1fe here in Sumter.

Okay. |

Or was at the t:Lme

And she testified at trial as well?

‘That's correct. |

And she essentially testified basically what you
just relayed or stated?

O A ol ol

A That's correct Pam is — I'm trying to, I'm
pretty sure Pam gave consent to allow the pollce to
cane in and search the house.

Q Right.

A And Pam is the one who pointed out the evidence, - |
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specifically the bullet.

Q
A

Q

Ckay . A _
She's the one who gave that to the police.
Ckay. So there was no basis to challenge the

bullet as some kind of illegal search and seizure?

A
Q
A
Q

She gave consent.

So —

Right, right.

Ard regarding that bullet, that bullet was

matched as a possible, as a match to the bullet

found in the victim, right?

ORI © I RN

Right, it was —

Fired from the same gun?

It was possible, yes.

Right?

OCkay. » ‘

Can you briefly d_eécribe the State's evidence

against Mr. Gregg?

A

Sure. When I met with Mr. Gregg — and normally,

and I'm used to this from doing so much of it.

Normally when you first meet with them you don't get

the full story, and it takes time for the client to

trust you and to build that trust with them. And

the more you visit with them and the more you sit

down and talk to them, they begin to trust you mcre.
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You build that trust and rapport between each other.
I like Mr. Gregg% I still like him. I think he, you
know, he's very éersonable. He's very intelligent.
He has been well %read on the law. ‘Specifically,
during our conver?satidns in the jail I can
specifically reme;nber a lot of conversation about
his extradition, and he wanted me to challenge the
expedition— extr%adition, and he had concerns and
issues about the extradition. And I tried to sort
of highlight for hJ_m the issues that we needed to
focus on. ; '

Q Right. |

A 'He was chargeci with mirder. He wasn't charged -
with the extraditﬁon. So I was hired and retained
to represent him bn the murder charge, that we
needed to focus our efforts and energy on the murder
charge. But for some reason he contimed to want to
go to the extradii:ion.

Q Okay. '

A So I asked him, you know, how he's involved. He
told me about h_'LS wife in New York, his girlfriend "
in North Cardlina; about his wife here in Sumter.
And I asked him who was the driver. He told me that
that was Kevin. léut the biggest question that I had
for him was, who is the guy who identified you as
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the shooter.

Q Uh~huh. o

A Who is this guy? And he's correct, I represented
him for at least 18 months ; I thought it was more.
And each time I would ask him who is this-guy, who
is the person Who identifies yyou as the }shoot.er
because we come to learn it was Darryl, it was
Darryl Herriot. And Darryl Herriot said,
specificaliy, I was the passenger, we pulled wp. It
was a dirt road. As a mttér of fact, it was Hubcap
Lane right off of Sumter highway. There's a
pawnshop right out front. And he said he pulled up
next to William Gregg's car. And he didn't refer to
William as William; he referred to William as Bubba

or Bupbie. But for two years I asked William who is

this guy, and he says I don't know, I Just know him
as a guy name Black. I said what does he do? He
says, well, I thJ_nk he drives a truck. Where'does
he live? He says, well, I think he lives in North
Carolina, I don't know. So I repeatedly asked him

who is this guy because this is the gquy, he doesn't |

put you at the scene, he says he saw ybu pull the
trigger because — when he-said William Gregg pulled
the trigger, actually a bullet grazed the top of his
head which is when he jumped out of the vehicle and
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he could see the flash from the gun and. So I
needed to know thlS so what I did was I hired a
prlvate mvestlgator; and I hired a private
1nvest1gator to go out to the scene, ‘take pictures

of the scene, v1deo the scene, J.nterv1ew any

potential w1tnesses And the lnvestlgator actually

1nterv1ewed Kendrlck Miller.

0 Okay. |

A Kendrick Miller was not that important of a
witness in the se‘hse of Kendrick Miller says he
heard some shots,j but he didn't see any of the
shooting. He dldn’t see anything take place. The
person who I needed to know who the person was, was
Darryl Herrlot, and for some reason William Gregg
would not tell me x 'who he was. So we got to trial,
and he talked aboﬁt the Neil V. Biggers hearing.
Well, you kno'w} tajking to the Solicitor they knew
who he was. And xévhen‘ Darryl Herriot tock the stand
the solicitor asked Darryl Herriot, do yOu know the
person seated at the stand with Mr. Hart. I'm kind -
of swnnarlzlng here |

Q Untwh. .

A 'He says, well, j‘h:ow do you know him? He says,
well that's Bubba Well immediately, ‘he knows this
guy so he says, well — and this was the most
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shocking part to me which Mr. Gregg didn't share it
with me. He says, the way I know Bubba is we have a
baby by the same momma. He says, that car, I seen
my daughter drive the car at the flea market. So he
knows William Gregg intimately, but William Gregg
would never share with me who Darryl Herriot was and
Darryl Herriot is the main person who identifies him
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as the shooter.
O Uh-huh. Would you classify this evidence as
overwhelmJ_ng'>
A BAbsolutely. Definitely overwhelming when I
repeatedly asked him who Darryl Herriot was. I
can't investigate anything I don't know. Even
though I sent the investigator out to ask, we
couldn't find anything but Mr. Gregg knew him
intimately and — couldn't get anything out of him.
Q Did y'all discuss any possible defenses to this
case?

Yes, we did.
Q And — |
A I'm sorry, go ahead, I'm sérry.
O Did that include alibi?
A Yes, it did.
Q Could you briefly go into that?
A Again, T was hired by the wife in New York. The
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girlfriend who hé would stop and see in, I want to
say it was Fayetﬁeville ; I'm not sure the exact
time. I want to ?say it was Fayetteville, North
Carolina. So I'm asking Mr. Gregg, I say, look,
we're about to goi to trial. Let me back up. We had
an offer of 15 yejars which for a murder trial I
thought was greatj. You just don't see a 15 year
offer on a murder trial.

Q Right. -

A So that ralsed some, okay, what's go:Lng on with
th:Ls case, there' s some problems, there's some
issues with the case. I investigated all that. I
think — I can't %cell you why, but Harry Conner was
the solicitor; heE offered 15 years. So I toqk the
offer to Mr. Gregg I took the offer to his wife in
New York who actuélly hired and retained me. She
thought it was a great offer. I thought it was a
great offer. MrGregg didn't think it was a great
offer, and he didh't think it was a great offer for
the solé fact that he didn't think he was properly
extradited. So oﬁce again, as we tried to discuss
the case and disc@ss the facts of the case and I'm
telling him I th.u“xk this is, you need to go with a
set number becausé you're looking at a minimum of 30

and you can get all the way up to life when you can
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get 15; and he says, well, .no, I didn'_t_extfadite me
right and this is just not right and I ain't taking
the offer. So'we_had to prepare for,trial. g SoI.
said, we got to come up with a defense, we need
something. We got, yoﬁ know, I don't know who the
quy was identifying you, you don't know him, give me
something. He says, well, they can't pﬁt my at the
scene, I wasn't here at the time. I asked him where
he was, where was he. He says, I was m North
Carolina. I .said, who were you with? I was.with my
girlfriend. So he gave me the information to the
girlfriend. I contacted her; I talked to her. She
says, yes, he was here. If I remember specifically
she says, the reason why I know he was here is
because it was my daughter's birthday. 5So we
arranged for her to come down. She didn't have any
means of transportation or funds for transportation.
I'm trying to figure out if the wife in New York
paid for, if the wife in New York paid for her
transportation or rather, We advanced those. I
can't remember, but I do remember there were same
issues about transportation so she actually rode the
bus here to Sumter. And she testified. She

testified that he was here. I'm sorry, he was in

North Carolina with her at the time that the
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shooting tock plqde. ‘
0 Regarding any%kihd of medical evidenced, did
y'all have any dlSCUSSlOD of any type of medical
evidence in thls,case or anything like that that you
recall? } '
A What s the ned1cal7 Tell me, what's the medical?
Q I Hant completely sure. I just, if there was
any kind of dlscu§51on, any kind of medical evidence
maybe of the viétﬁm.or anything? Are you aware of
any kind of ﬁedic%l evidence that was produced in
this trial? I'm not aware of any but...
AT | L
0 :OkaQ. ;
A I don't know ahy:medical.evidence

MR. GOURLEY Your Honor, that's all the

1
- |

questlons I have.
* Thank ypu, Mr. Hart.
THE COUET:' Yes, sir.
MR. KEF?EREi Thank you, Your Honor.
CROSS-EXEMINATION
BY MR. KEFFFR: -
Q So Mr. Hart, yéu even hired a private
1nvestlgator, is that rlght7
A Yes, sir.

Q Went out to thé crime scene, toock pictures and
_ 5 .
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whatnot?

A Yes, sir. -

Q You reviewed that with your client as well?

A Yes, I did. ,

Q Your private investigator actually spoke with
Kendrick Miller?

A Yes, he did. |

Q And did — and he spcke also with Darryl Herriot;
is that right? A _ :

A No, no, no. Hé didn't speak with Darryl Herriot.
Q Okay. ‘ ‘

A He didn't speak with Darryl Herriot because we
couldn't discover who Darryl Herriot was, how he was
invoJ.ved, because I repeatedly asked Mr. Gregg who
is this person who is saying you're the one who
fired the gun. He says, I don't know him.

Q Okay. But he was, Darryl Herriot was identified
as a witness by law enforcement earlier on?

A Yes, sir.

Q We just couldn't locate him or find this

“individual; is that right?

A Yes, sir. , ,
Q Okay. And Mr. Gregg told you he didn't know who
he was?

A Yes, sir.

557



- 558

W 00 J O U = W N -

NN NN NN R B R o s s
GO W N P O W o 9o Ul s W o ~ O

| 51
RW — C. HART ~ CROSS

Q You subseqlehély found out that he also had a

child with the same woman that Mr. Gregg did; is

that right? 1 ‘ ‘

A Pam, that's correct That is correct.

Q Going back to Pam, 1t was her house where the

bullet fragments were found; is that right?

A Right, that's correct.

O And I think you testified that she, in fact, had

given consent to ;law enforcement to search? ' l

A That was my unolers'tanding.

Q So there was no reason, therefore, to file any

type of motion to suppress'P '

A That's correct

Q And’ consent wae given, to your knowledge consent

was given ‘freely?' 4
PETITIONER GREGG: Whoa, whoa, whoa —
'THE COURT Hold on, wait a minute. You

can ask him to cozre talk to you but... -
(Mc. Keffer and Mr. Gregg confer.)

BY MR. KEFFER: S

Q '4 Did you provide any warrants to Mr. Gregg? - -
PETITIONER GRECG: No, these warrants —
THE WITNESS: I can't tell you specif—
THE COUI%\T: Just, wait a minute, just keep

it — go ahead. 1
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THE WITNESS: This has been 2006, 2007. I
can't tell you — whatever I was provided by the
Solicitor, Mr. Gregg has in his possession or he had
in his possession. _

MR. KEFFER: Okay.

Your Honor, one moment to speak to my
client. -

THE COURT: Okay.

MR. KEFFER: Your Honor, I don't have any
other questions for Mr. Gregg — Mr. Gregg, -I'm
sorry, Mr. Hart. |

THE COURT: let me ask you samething.
There's been some questions about Kendrick Miller
and the fact that — I'm trying to lock through 1t
Boout the fact that Mr. Miller said that he knew
this defendant since they were 15, an_d. of course,
the defendant séys he didn't live here. Do you
remenber anything about that? ,

THE WITNESS: What I can remernber, Your
Honor, is that Kendrick Miller lived on the same
dirt road as Mr. Gregg, right up maybe briefly up
the street from what I can remember. Where the
shooting tock place, I believe Kendrick Miller
testified is that he heard scme shooting but he
didn't see anything so he could not identify
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Mr. Gregg as the ;:shooter.

THE COURT: All right. And who did
identify Mr. Greg%g as the shooter?

- THE WII%[QESS: Darryl Herriot who was the
passenger in the car with Kevin Franklin. '

THE COU:RT: With the victim?

THE WITi\ESS: That is correct.

THE COURT: And he testified at the triai,
right?

THE WITNESS: Yes, sir.

THE COUiRT And he was subject to
cross—exarmnatlon at the trial? ’

THE WIImss. Yes, sir.

THE COUET(T: Ckay. OCkay, thank you,
appreciate it. | '

MR. GOURLEY And Your Honor, just for the
record Darryl HerJT:iot I.D.'s Mr. Grégg in court on
page 79 of the trénscript. ' B

THE COURT I got that. I was just
lookJ_ng through the — '

PETITIOI}]ER GREGG: Your Honor.

THE COUlfRT: Hold on a second. Anything
else from the Staée?

MR. GOUI%LEY: No, Your Honor.

THE COURT: Anything in rebuttal?
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MR. KE'.EEER Nothiflg, Your Honor. I would
ask the Court to consider allowing us to have the
affiant testify again.

. THE COURT: Ckay, all right. You're still

under oath so you can come on up and testify as to
what was just téstified tov_. In other words, you're
limited to that. You're still under oath.

THE WIINESS: Your Honor, on page 237 on
my transcript. .

THE COURT: Al right, hold on a second.

THE WITNESS: 'Cause I don't have a full
transcript, and I don't remember seeing Darryl
Herriot's testimony either. _

~ THE COURT: Hold on just a second. 2377

All right, what you want me to look at?

THE WITNESS: The officer, Terrance Coker,
and he was the officer that was on the scene.

THE COURT: Yeah. 7

THE WITNESS: Was initially, you know;
when this crihe supposedly happened. He was asked,
he says, can you tell us who Darryl Herriot is? He
says, no, sir, I have no idea. You don't know who
Darryl Herriot is? He says no. So you have never

met Darryl Herriot? He.says, no, I haven't. And

this is the officer that responded. .So evidently
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Darryl Harrlet 1s lylng He wasn't even nowhére
near the 1nc1dent or not there. When you talked to
Kendrick Miller, 1he never told you about Darryl
Herriot, did he? At that time Miller was there very
excited. He made no notation and reference to
somebody else at the time.  So T understand him -
being nervous and excited. If Darryl Herriot was at
that car, ‘wouldn't you agree that that's important
to this case? If? Kendrick Miller saw Darryl Herriot
don't you think that S an important fact to know7

THE OOURT Okay, all rlght

THE WITNESS: So —— '

THE COU?RT: Let me ask you this, you
testified earlier|that you didn't know Mr. Miller,
right? | | ' ‘
THE WITNESS: I testified and said that
Chris Hart didn't investigate Miller for me to know -
who he was. I dldn't know who he was.

THE COURT But did he live on the same
road as you? '

THE MIMSS: I never seen him.

THE OOU$T: How many people lived on that -
road, do you recall? Described as a dirt road.

"THE WI'TLEQESS' n that part of town you got
people, there S maybe a hundred or so trallers
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THE COURT: Okay.
Sorry, go ahead. Any other questions?
REBUTTAL EXAMINATION

BY MR KEFFER:
Q Mr. Gregg, do you know who Kendrlck Mlller is?
A Did I know Kendr;ck Miller?
Q Yes, do you know Kendrick Miller?
A No, I didn't. I don't — » . |
Q So when he testified he'd known you since he was
15 you have no idea who Mr. Kendrick Miller is?
A No, I didn't. :
Q You say, no, I didn't. Do you know who he is or
not? : )
A I didn't know who Kendrick Miller was.
Q How about Darryl Herriot, do you know who Darryl
Herriot is? \
A At the time I didn't know who Darryl Herriot was.
Q And you just heard your lawyer testify that he
has a baby with a waman that you have a baby with;
is that right?
A That's right, and I never seen, I never seen them
quys. ,
Q You didn't know at the time?
A That's right.

Q You had no — so your testimony is that you have
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no idea who Darryl Herriot is?

A At the time I dldn t know who they was.

Q Well, when d:Ld you know who he was? When d_'l.d you
figure out who hg was? ‘

A The day that they came to the trial and pointed
the finger at me and alleged that I did this.

Q Well, how did S/our lawyer figure out that Darryl
Herrlot had a baby, woman that you had a baby with,
how did he know about it?

A The test_unony

Q I'm sorry? i

A I don't know, fhrough testimony.

Q Ckay. Did you} review any material from the
private investigaiZ:Or that was hired by Mr. Hart?

Mr. Hart testifieél he hired a private irnvestigator
and took pictures.
that material? =
A No, I didn't. l

Were you able to review any of

1
\
\
1

Q" You never had any conversations with Mr. Hart
about that? | |
A Mo |

MR. KEFEER Your Honor, I don't have ény
other questions. | '

THE WITILTESS I still to this day I
haven t received anythlng in Mr. Hart's file; I

{
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don't have it.

'MR. KEFFER: Please answer any questions
the State would have.

MR. GOURLEY: I don't have any further
questions, Your Honor.

MR. KEFFFR: Nothing further, Your Honor.

THE COURT: Ckay, you can step down.

All right, what I'm gonna do, obviously I
didn't have the 100, or 99 pages. I will take it
under advisement, read 'through all this transcript
which is going to be about 500 pages and let you
know something as soon as I can get through it all,
okay.

* * * END OF REQUESTED TRANSCRIPT CF RECORD * * *
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA)

1 )
COUNTY OF FLORENCE )

1, FRANCES B. RAY, Registered Professional
Reporter (RPR), ci[ourt”frepbrter for the State of
S;outh Caroliha, I:hird Judicial Circuit, do hereby
certify that the ;foregoing proceeding is a
stenographic -repolrt and was ‘transcribed through
coxrputer—alded transcrlptlon, that the foregoing
transcrlpt contalns a true record of the
proceedings. 1

I furthéar certify that I am neither
counsel for, nor %:elated to nor employed by any of
the parties corlme%:ted to the action, nor am I
financially interested in the action.

Witnessf my hand at Florence, South
Carolina, this 244‘Fh day of March, 2016.

} -

FRANCES B. RAY, RER
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August 20, 2007

ATTORNEY/ CLIENT INFO
William Gregg, 111
Sumter-Lee Regional Detention Center
1250 Winkles Road

Sumter, South Carolina 29153

Re: The State v. William Gregg, I11

Dear Mr. Gregg:

Please find enclosed a copy of the evidence in your case. This is the evidence

. the solicitor will present against you in trial. Please review carefully, notate

any questions or comments you have, then contact me and I will come to visit

you so we can discuss this material in detail.

Sincerely,

Christopher R. Hart
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STATE OF SOUTH CAROLINA "~ LCORBEECourT OF common PLEAS
COUNTY OF SUMTER a0 m, AY 1 gott fHESHIRD JUDICIAL CIRCUIT .

William Gregg, #274507, Jn IES C. CaMPaCage No. 2008- CP 4'r3 ?479w
LERK OF COURT

_ SUMTER COUNTY. S.C.

Applicant,

State of South Carolina,

Respondent.

T e N e e e e
£

This matter comes before the Court by way of a post-conviction relief (PCR) application
filed on October 27, 2008. Respondent made its return on May 6, 2009. An evidentiary hearing
in to the matter was convened on December 17, 2015, at the Sumter County Courthouse.
Applicant was present at the hearing and was represented by John S. Keffer, Esquire.
Respondent was represented by Assistant Attorney General Daniel Gourley of the South
Carolina Attorney General's Office.

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is incarcerated with the South
Carolina Department of Corrections pursuant to orders of commitment of the Sumter County
Clerk of Court.” Applicant was indicted at the October 2007 term of the Sumter County Grand
Jury for (1) Murder, (2) Possession of a Firearm During Crime of Violence, and (3) Possession
with Intent to Distribute Heroin (2007-GS-43-0796). Christopher Hart, Esquire, represented
him. Applicant proceeded to a jury trial before the Honorable R. Ferrell Cothran, Jr., on July 28-

30, 2008. Applicant was found guilty of Murder and Possession of a Firearm During Crime of
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Violence.! Applicant was sentenced to thirty-five (35) years imprisonment for Murder and a
concurrent term of five (5) years imprisonment for Possession, of a Firearm During Crime of

Violence. Applicant did not appeal his conviction and sentence.

ALLEGATIONS
In his current Application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1. Ineffective assistance of counsel.
: a. Failed to investigate case.
2. Denial of due process and fair trial.
3. Prosecutorial misconduct.
This Court notes Applicant failed to present sufficient testimony and arguments in support of his

claims of a due process violation and prosecutorial misconduct.

SUMMARY OF TESTIMONY PRESENTED

569

At the evidentiary hearing, Applicant testified on his own behalf. The State presented

testimony from Chris Hast, Esquire (hereinafter “Trial Counsel”). This Court also had before it
a copy of the trigl t‘rﬁnscript, the Sumter County Clerk of éourt records, .'Applicant’s South
Carolina Department of Correction records, appellate records, the PCR application, and return.
During the evidentiary hearing, Applicant testified that he was sentenced for murder in
. 2008.- Applicant stated Chris Hart was his trial attorney. Applicant stated hg met with Trial
Counsel approximately three to five times prior to his trial. Applicant ‘recalled réviewing

discovery with Trial Counsel. Applicant recalled discussing various defenses with Trial

Counsel.

! As a result of a pre-trial motion by the defense, the charge of Possession with Intent to Distribute Heroin was not
tried during this trial.
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Applicant stated that he felt he received ineffective assistance of counsel because Trial
Counsel failed to properly investigate his case. Applicant stated Trial Counsel represented him
eighteen months and only saw him about three to five times. Applicant stated that there were
various witnesses alleging that he‘committed this crime. Applicant stated the area was known to
be dark. Applicant further stéted “Trial Counsel féiled to investigate the médical evidence in his
case.

Applicant stated Kendrick Miller identified him as the shooter. Applicant recalled Trial
Counsel requesting a Neil v. Biggers hearing to determine the identification. Applicant stated
that he did not know who Kendrick Miller was prior to trial. Applicant stated he did not know
how Kendrick Miller could identify him as the shooter when Applicant did not know him.

Applicant stated Trial Counsel should have moved to dismiss the indictment on a double
jeopardy grounds. Specifically, Applicant sﬁted he was indicted for murder, possession of a
firearm, and possession with intent to distribute heroin. Applicant recalled Trial Counsel made a
motion to sever the charges. Applicant stated the appearance of charges were prejudicial.
Applicant cited to the Blockburéer test. Applicant stated Trial Counsel failed to move to
suppress illegally seized evidence. Specifically, Applicant stated the bullet taken from the wall
was introduced into evidence.

Following Applicant’s testimony, Trial Counsel was called to testify by the Sﬁte. Trial
Counsel stated that he had been ﬁmcticing law for fourteen years and was retained to represent
Applicant. Trial Counsel stated he met with Applicant seven to ten times prior to his trial. Trial
Counsel stated he filed Brady and Rule 5 motions. Trial Counsel stated he reviewed the
discovery material with Applicant prior to trial. Trial Counsel stated he hired a private

investigator to help him investigate the case. Trial Counsel stated the investigator took pictures

Page 3 of 8




of the scene and interviewed Kendrick Miller. Trial Counsel stated Kendrick Miller was not an
important witness because he only heard shots and did not see anything take place.
Trial Counsel stated Applicant was very personable and intelligent person. Trial Counsel

stated he first met with Applicant and got the true story.- Trial Counsel stated Applicant was very

571

concerned about extradition and wanted to challenge his extradition. Trial Counsel stated he

discussed Applicant’s version of facts. Specifically, Trial Counsel stated Applicant was
traveling to New York from time to time. Trial Counsel stated he had a girlfriend that lived in

North Carolina and a wife that lived in Sumter, South Carolina. Trial Counsel stated Applicant’s

wife’s brother was Kevin Franklin (victim). Trial Counsel stated Applicant was known to be in -

the drug trade and his house was burglarized. Trial Counsel stated it was alleged that Victim was
the person who burglarized Applicant’s house.

Trial Counsel characterized the evidence against Applicant as “overwhelming.”

Specifically, Trial Counsel stated Darrell Harriott was a key eye witness who positively

identified Applicant as the shooter. Trial Counsel stated he continually asked Applicant how
Darrell Harriott knew Applicant, but Applicant failed to explain their connection. Trial Counsel
stated Darrell Harriott’s had a daughter with Applicant’$ wife. Trial Counsel stated Applicant

would drive Darrell Harriott’s daughter around in his vehicle and Darrell Harriott was able to

identify the vehicle and Applicant. Trial Counsel further stated Darrell Harriott knew Applicant

as “bubba,” Applicant’s nickname.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
“This Court has had the oppormnify to review the record in its entii'ety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility, and weigh
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vtheir testimony accordingly. Spéciﬁcally, this Court finds Trial Counsel’s testimony credible

and Applicant’s tesfimony not crLedible. Set forth below are the relevant findings of facts and

conclusions of law as réquired puf:suant to S.C. Code Ann. §17-27-80 (1985).
INEFFE(;ETTIVE'ASSISTANCE OF COUNSEL

In a post-conviction relieﬂ action, the applicant has the burden of proving the allegations

in the application. Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of éounsel is alleged as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,

466 U.S. 668, (1984); Butler, 286 s.C. 441, 334 S.E.2d 813 (1985).

X
The proper measure of performance is whether the attorney provided representation

within the range of competencef required in criminal cases. Courts presume that counsel
|

rendered adequate assistance anci made all significant decisions in the exercise of reasonable
professional judgment. Butler,. ?86 S.C. 441, 334 S.EE.2d 8-13- (1985). The applicant must

overcome this presumption to re{'.:eiVe relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

1

(1989). o

‘ .
Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. F ifst, the Applicant mu#t prove that counsel's performance was deficient. Under this
prong, attorney performénce is measured by its "reasonableness uﬂder professional norms."
Cherry, 300 S.C. at 117, 385 S.E:Zd at 625 (citing Strickland). Second, counsel's deficient
performa;ice must have prejudicecTi the applicant such tl;at “there is a reasonable probability that,

but for counsel's unprofessional ehors, the result of the proceeding would have been different."

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
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Inefffective assistance of counsel for failing to investigate.
This Court finds Applicant’s allegation that he received ineffective assistance of counsel
- for failing to investigate his case is meritiess. “[CJriminal defense attorneys have a duty to
undertake a reasonable investigasion, which at a minimum includes interviewing potential

witnesses and making an independent investigation of the facts and circumstances of the case.”

Walker v. State, 397 S.C. 226, 235, 723 S.E.Qd 610, 615 (Ct. App. 2012). Failure to conduct an

independent investigation does not constitute ineffective assistance of counsel when the

allegation is supported only by mere speculatidn as to result. Porter v. State, 368 S.C. 378, 385-

86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415,

417 (1998)). In any ineffectiv;aness case, a particular decision not to investigate must be directly
assessed for reasonableness in all the circumstances, applying a heavy measure of deference to
counsel's judgments.” Wiggins v. Smith, 539 U.S. 510, 521-22 (2003).

In the instant case, Trial Counsel testified he met with Applicant seven to ten times prior
to his trial. Trial Counsel stated he filed Brady and Rule 5 motions. Trial Counsel stated he
reviewed the discovery material with Applicaxit prior to trial. Trial Counsel stated he hired a
private investigator-to help him investigate the case. Trial Counsel stated the investigator took
pictures of the scene and interviewed Kendrick Miller. Trial Counsel stated Kendrick Miller was
not an importémt witness because he only heard shots and did not see anything take pia;ce. - Based

on the foregoing, this Court finds Trial Counsel’s actions were reasonable in the circumstances

and did not fall below professional norms of reasonableness. Cherry, 300 S.C. at 117, 385 S.E.2d

at 625 (citing Strickland).
‘Additionally, this Court finds Applicant can show no prejudice as he failed to present any

evidence or witnesses in support of his argument that Trial Counsel failed to investigate his case.
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See Skeen v. State, 325 S.C. 210i 481 S.E.2d 129 (1997) (holding applicant not entitled to relief

where no evidence presented at PjCR hearing to show how additional preparation would have had

1 . .
any possible effect on the result at trial). Furthermore, this Court agrees with Trial Counsel’s

assertion that there was clear- evidence of overwhelming guilt. ‘Where there is overwhelming

|

1
evidence of guilt, a trial counsel’s deficient representation will not be prejudicial. See Franklin

v. Catoe, 346 S.C. 563, 570 n.§’3, 552:S.E.2d 718, 722 n. 3 (2001) (finding overwhelming

evidence of guilt negated any claim that counsel’s deficient performance could have reasonably

affected the result of dqfendantj’s trial). Based off of the foregoing, this Court finds this

allegation should be denied and dismissed.
ALL OTHER ALLEGATIONS

As to any and all allegati?ns that were raised in the application or at the hearing in this
matter and not specifically addriessed in this Order, this Court finds the Applicant failed to
present any testimony, argumerilt, or evidence.at the hearing regarding such allegations.
Accordingly, this Court finds the {\pplicant has abandoned any such allegations.

|  CONCLUSION

Based on all-the foregbirig,_ this Court finds and concludes that the Applicant has not
established any constitutional vio#ations or deprivations that would require this court to grant his
application. Therefore, this applijcatio_n for post-conviction rélief must be denied.an;l dismissed
with prejudice. {

This Court notes that App;licant must file and serve a notice of app_eal within thirty days
from thé receipt by counsel of x‘jvrittenA notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to'an appelléte counsel’s assistance in seeking.review of the denial of post-
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conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this |5 dayof”)a%c ,2015.

Presiding Judge
Third Judicial Circuit

4]’7 ALY~ South Carolina
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The Supreme Court of South Carolina

William Gregg, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2015-001802
. Lower Court Case No. 2008CP4302479

1

ORDER

Petitioner has served and ﬁléd a pro se notice of appeal in this case. The notice of -
appeal is from an order dated May 13, 2015, and this order was apparently filed
with the clerk of the circuit court on May 18, 2015. The proof of service for the

. notice of appeal indicates that 1t was served on counsel for the State on August 21,

2015.

To determine the timeliness of the service of the notice of appeal, petitioner's
counsel, John Stephen Keﬂ'er, Esquire, was requested to provide the date on which
he received written notice of entry of the order under appeal This information has
not been prov1ded ;

Accordingly, based on petmoner's failure to establish that the notice of appeal has
been timely served under Rules 243(b) and 203(b) of the South Carolina Appellate
Court Rules (SCACR), the notlce of appeal is hereby dismissed. The remittitur
will be sent as provided by Rule 221(b), SCACR.

FOR THE COURT

BY @,%Z §§ ; T~
LEREERK
cc: John Stephen Keffer, Esquire

Daniel Francis Gourley, II, Esquire
Kenneth R. Young, Jr., Esquire
Mr. William Gregg, #274501

Columbia, South Carolina
September 30, 2015

I
I
I
I
|
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o FORM 5
§ " STATEOFSOUTHCAROLINA _ REQORBER ——r = - i
: : : IN THE COURT OF COMMON PLEAS .

. L ) -
Comtyor_Swteil  WISHOY52 PH 2:48

 JAMES C. CAMPBEL
Wlaon Gieaa  ETHSQRLERK OF COURT" gemirieD TRUE COPY
Ao Aean MYERLOUNTY, S:¢. ©F ORIGRALELE ~ ‘ '
o bt *“"M 3% X
“HEPUTY CLERKOF COURT: |
- sumTERCQ‘}m-Y

APPEICATION FOR

" Full name.and pfiébn nd_m-t;r (lf z.inyrj‘vof Apphcant

V.

State of South Carolina POST-CONVICTION RELIEF

N’ e’ N N N N N S N

INSTRUCTIONS 8 READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly - ;
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers. ‘

o s B 0

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct. i‘\

If the application is taken in. forma pauperis, it shall include an affidavit (att%‘ghed at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings, When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention _ [5!10&-(:@?-" ve fl Coﬁf-ebl/'o'\éa‘{ ‘pa Q,»t( :‘ ‘ﬁf{h |

Lo BoodLiel ad. Columbw S.C. 290 |

=9 ———amme and location of Court which imposed séntepce Sum e i \fou'[\'[ N/
: Cosld oL Gedetal LesSionds

3. Name(s) of co-defendant(s) (if any) =~

4. The indictment number or numbers (if known) upon which and the offéns 'S for whi

sentence was imposed: g
(a) : Mu?LJQI’L " ((Q.oo’l. 55 .43 0195

Ul hallges,
o5
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ca 578 . \ : ' . *
' ' b [ossessioif of-a ¥ike ol dutidg. Clime_ ok Vi olerfee_

[

mo (© w[ = | Seonl, w . \

. The date upon which sentence was imposed and the terms of the sentence:

() July 30 ‘ 200% 35 veals

() daly 30 200¥ 5 veals
© al ol fesald—of a pla_ il {V_\n rord Lyt pelersle , Hhe_
S o : L

6. Check whether a finding of guilty was made:
(a) aftera plea of guilty
(b)  after a plea of not guilty v

(©) aftera piea of nol%o contendere

7. Did you appeal from the judgment of conviction or the imposition of sentence?
3 Q ! . :

8. If you answered Ayes@ to (7), list:

(@ thename of each Com to which you appealed:-

i

[

ii.

iii. . .
(b)  the result in each %uch Court to which you appealed:
i :

il

iii.

(c)  thedate of each sﬁch result:

ii.

]
|
!

ii.

. . [ - N i -
(d) if known, citations of any written opinion or orders entered pursuant to such

results:

ii.

ii.

| _
9. If you answered Ano@ to (7), state your reasons for not so appealing:

. (a) 7 1o Cawnzel £uf e.ﬂ to Lile o D)ﬂ:e.c;{’ ﬂegewL %S 11_5#.1«.5:{«46!
_ CDf:ans"‘a Lhe U Halld— thave_ Gq‘c gnf o w‘ll(;f:‘uj <taefem FSLoqu:.?j, 'TLOVF"JLE—-‘
el APWL was el o jL hime. aodl No mabhofe 5 0o offecbiof
wWad Elou:. NenlL S“"";’“"H' 1o ‘H\n_,ﬂ—PPe/[{a,L-g',(_ou-“—L’RQC—OR- S .
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" a.M@f:. ‘;;%!@oku[ % Ke_.QPo_(L <4q J 'x\-;:LéI‘- -.—05\’ c.m_.s_w i ouj ?QI:.:F enm' é’? pftuhdu
FState conclsefy e grswé's on wﬁ'ﬁ‘&oubigb your allegation that you are being held in
custody unlawfuily: ,
() Zwelleod <fa TRuc -
®) .ﬁ\[emg'l'mfg: assicdmsee o PCR ouN‘Se,(
©- “This 1< AN Austidf Petihionf ain/s+— My Pe 1L
11.  State concisely and in the same order the facts which support each o;'the, grounds set out

in (10): _

(@ ZSee /H'—IQJ:_LJ Ske,e;“’

) . Lee A’#G_DLCJ $l\-e_e/"’ -

©
12.  Prior to this application have you filed with respect to this conviction:

(a)  any petitionin a State Court under South Carolina Law? \/Q,S

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? )\[ (D)
(c)  anypetition in the United States Supreme Court for certiorari other than petmons,

if any, already specified in (8)? I\( O
(d)  any other petitions, motxons or applications in this or any other Court? M l;'_)__

13.  Ifyou answered Ayes@ to any part of (12), list with respect to each petition, motion or
application:
(a) the specific nature thereof:

i. P LIZ AZDJ)/‘ s QOCFI OA.[

ii.

ii.

iv.

(b)  the name and location of the Court in which each was filed: \
" SW”#_%JL Cow\fé}/ Ccﬂujzﬁop’ @1&/@'@6@0 onf <

ii.

iii.




14.

15.

N ' A

©

ii.

iit.

iv.

@
i

i,

jid.
iv.

(©)

i.

il.

iii.

iv. ..

" the disposition thereof

dé‘Sh’l 1<$e,cp

_ the date of each Sli.lch disposition:

Mw% (3, 0§

if known, citations of any written opinions or orders entered pursuant to each such

disposition: : - |

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

If you answered “yes” to ¢l4) identify:

(@

i

which grounds ha\fre been presented:

th

t.
(b)

R

ii.

iii.

T
t

the proceedings in?which each ground was raised:
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> ' 16. Ifany ground set forth in (10) has not previously been presented to any Court, State or

" Federal, set forth the ground and state concisely the reasons why such ground hasnot

previously been presented:

(a) Cnuufﬁe/[ ‘QOLLZJ -‘.’O ;De,lbﬁo,lm_"-/:‘s w#lbs
L) Courlse( Lo led +o Pex—-poﬂwx H's opu:ﬁ<’/§

(©)
17.  Were you represented by an attorney at any time during the course of:

(a)  your arraignment and plea? Y.e/S
. (b)  Yyourtrial, if any? /oS

(c)  yoursentencing? \'Ae,S
(d  yourappeal, if any, fromthe _]udgment of comncuon or the imposition of '

sentence?

(¢)  preparation, presentation or consideration of any petmons motlons or apphcatlons
with respect to this conviction, which you filed? 5/‘9/ S
18. Ifyou answered Ayes® to one or more parts of (17), list:

(@) thename and address of each attorney who represented you:

i. /‘ AK(@L{:DA@L h/'al?;{’ P/4‘

jiiilt( N Wanf SHeel ('n(umlmgeg_,ﬁ;_czs
i BANES KeffesT e5g.

0'13 W@sf/ Q,mlfgouJ S}'Le:eé-/{um{'e((ﬁ( )—C(ISO

iii.

(b)  the proceedings at which each such attomey represented you:
i. aflia, '.!Mef“F' e | e b A . Tia

ii. Eo&/— Q.m,{ﬂ.: :E[Qgr, Moﬁ’/#eql"Ja /?CK

iii.
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19.  State clearly the rehef you seek in ﬁhng this apphcatxon

“Eideitiaty Healidy e

59 e Noiwu -QLUI) A;Jaa l41)Daq,

T m me,q.opi ouée o leaso

20.  Are you now under sentt‘ance from any other court that you have not challenged?

A[@
i Revised 3/2003
STATEOFSOUTHCAROLINA . ) . . .-
‘ S ) VERIFICATION
~ County of />ULW\-L<:/M )y _‘

L | k;\,) \\‘V"\N_\' Q‘//\(LQQQ -, being duly swomn

upon my oath, depose and say that I'have subseribed to the foregoing application; that I know the
contents thereof; that it includes, every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are tme ‘ YA

W

SWO‘”‘T S a@sub ribed before me this ‘S

day of \ | Dz,
A DO e &\ g@,‘ (Ls)?\
Notary Pubhq K
;- Expires {
‘My Commission Expires? My COmmlsslon xplr




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, \I\B »\\\ LA A Qﬁ\?\ e 0 _, hereby apply for leave to
proceed in this action without prepaymeﬂ? offees or costs or security therefor. In support of my
application I declare under penalty of pequry that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.

ApplicHnt \

S§ ! m¥ ubscribed before .
RYTA %V' qQ/ ey

v Notary Pub]xc

MV COmmisslon Expires
My Commission Expires: March 5, 2018
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STATE OF SOUTH CAROLINA ) ~IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) FOR THE THIRD JUDICIAL CIRCUIT
, ) <
William Gregg, #274507, ) 2015-CP-43-2446
: )
Applicant, )
v. ) RETURN AND MOTION TO DISMISS
, )  ALL CLAIMS BEYOND AUSTIN
State of South Carolina, ) REVIEW
: )
Respondent. )
)

In response to the post-conviction relief application filed November 2, 2015, Respondent
would show this Court:

L.

The Applicant is incarcerated with the South Carolina Department of Corrections pursuant
to orders of commitment of the Sumter County Clerk of Court. Applicant was indicted at the
October 2007 term of the Sumter Count&_ Grand Jury for (1) Murder, (2) Possession of a Firearm
During Crime of Violence, and (3) Possession with Intent to Distribute Heroin (2007-GS-43-0796).
Christopher Hart, Esquire, repreeented him. Applicant proceeded to a_jury trial before the
Honorable R. Ferrell Cothran, Jr., on July 28-30, 2008. Applicant was found guilty of Murder and
Possession of a Firearm During Crime of Violence.! Applicant was sentenced to thirty-five (35)
years 1mpr1sonment for Murder and a concurrent term of five (5) years 1mpnsonment for Possessxon
ofa Flrearm During Cnme of Vlolence Applicant d1d not appeal his conviction and sentence:

Applicant subsequently filed for post-convrctron relief on October 27 2008 (2008 CP-43-
2479). In his apphcatlon Appllcant asserted claims of ineffective assistance of counsel due
process violation, and prosecutorial misconduct. An evrdentxary hearmg was convened on

December 17, 2014 at the Sumter County Courthouse before the Honorable J Cordell Maddox Jr.

1 As a result of a pre-trial motion by the defense, the charge of Possession with Intent to Dlstnbute Heroin was not
tried during this trial. :

Page 1 of 3
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Applicant was present at the hearing and was repreeented by John S. Keffer, Esquire. By written

Order filed May 16, 2015, Judge M:%lddox denied and dismissed Applicant’s post-conviction relief

i

action.
Applicant submitted a pro-se notice of appeal to the South Carolina Supreme Court on
August 21, 2015. ' The South Céroiina Supreme Court dismissed the appeal due to Applicant’s

failure to establish that it had been timely served under Rule 243(b) and 203(b). The Remittitur was

issued October 16, 2015.

t
3

Attached herewith and incorporated herein are the records of the Sumter County Clerk of

. Court regarding the subject convictions, Applicant's records from the South Carolina Department of

Corrections, the prior post-convictiod relief records, and appellate records. Respondent reserves the
right to amend this Return upon receipt of any relevant materials.
| II.
* In his current Application, the Applrcant alleges that he is being held in custody unlawfully

for the followmg reasons

1. Ineffective As'sistance of PCR Counsel = - : R
a. Failure to file an appeal

111
There is no constrtutlonal nght to aopomted counsel for collateral review of a conviction.
Pennsylvama V. leey, 481 U.S. 551 107 S.Ct. 1990 95 L Ed.2d 539 (1987). The Slxth
Amendment rlght to effective assrstance of counsel does not extend to state post-convrctlon relief
actions. Coleman V. Thompson, 501 U S. 722,111 S.Ct. 2546, 115 L Ed.2d 640 (1991) Therefore
“the contention that prror PCR counsel was ineffective is not persea sufﬁcrent reason’' warranting a ‘
successive PCR apphcatron under §17- 27-90 ” Aice, 305 S C. at 45 1, 409 S E.2d at 394.

l
The only recogmzed exceptlon to the rule barring claims of ineffective assistance of post-

conviction relief counsel is found in Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Austin
!

Page 2 of 3
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recognizes a general exception to this rule where prior post-conviction relief counsel fails to appeal
the denial of the application. ]d. Austin *is limited to its particular factual situation . . ..” Aice,
305 S.C. at 452, 409 S.E.2d at 394. Pursuant to Austin, a post-conviction relief applicant may
petition the South Carolina Supreme Court for discretionary review of the dismissal of their
application. Respondent requests an evidentiary hearing solely on the matter of the Applicant’s

entitlement to an Austin Review.

IV.

The Respondent denies each allegation that is not expressly admitted, qualitied or explained.
V.

WHEREFORE, with the exception of Applicant’s allegation that he is entitled to a review of

his first PCR application pursuant to Austin v. State, Respondent moves to summarily dismiss the

application because it is successive to the Applicant’s prior PCR action and was filed after the
statute of limitations had expired. Respondent requests an evidentiary hearing solely on the matter
of the Applicant’s entitlement to an Austin Review.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

DANIEL GOURLEY

Angﬁ'ﬁey,General
: Ly
(V7

Attorneys for the Respondénts
Post Office Box 11549
Columbia, South Carglina 29211

Decope! 20, 2015.
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STATE OF SOUTH CAROLINA ) -
: ) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) : , ,
)
‘ ) 2015-CP-43-2446..
; )
WILLIAM GREGG, #274507, )
| )
Applicant, | )
1 ) .
vs ) AFFIDAVIT OF SERVICE BY MAIL
. | ) :
STATE OF SOUTH CAROLINA, )
| )
Respondent. )
[ )
1. I am an employee of the Réspondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. I have this day served a copy of the Return and Motion to Dismiss All Claims Beyond

Austin in the above-captioned matter on the following person by depositing same in the United
States mail, postage prepaid:

Timothy Lee Griffith, Esquire

Timothy L. Griffith, Attorney at Law
360 W Wesmark Blvd, Second Floor
~ Sumter, South Carolina 29150

‘Caroline Collins, Legal Assistant
For Respondent

DATED this 30" day of December, 2015.
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State of South Carolina ) In the Court of Common Pleas
) Third Judicial Circuit
County of Sumter ) 2015-CP-43-2446

William Gregg,
Applicant,
vSs. Transcript of Record

State of South Carolina,

Respondent.

March 18, 2016
Columbia, South Carolina

BEFORE:

The Honorable Brooks P. Goldsmith, Judge
APPEARANCE S:

Timothy L. Griffith, Esquire

Attorney for Applicant

Daniel F. Gourley, II, Esquire
Attorneys for Respondent

Maryann S. Nevers, CVR-M-CM
Circuit Court Reporter
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NO.

EXHIBTITS

DESCRIPTICON I.

D.

EVID.

No exhibits marked during proceeding.
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TRANSCRIPT OF RECORD
(Whereupon, the proceeding was commenced at 9:48 a.m.)

MR. GOURLEY: Ready, Judge?

THE COURT: Whenever you are.

MR. GOURLEY: Yes, Your Honor. This is going to be
William Gregg v. the State of South Carolina, Docket No.
2015-CP-43-2446. He's currently incarcerated in the South
Carolina Department of Corrections pursuant to orders of
commitment of the Sumter County Clerk of Court.

He was.iqdicted at the October 2007 term of the Sumter
County Grand Jury for murder, possession of a firearm
during commission of a violent crime, and possession with
intent to distribute heroin. Mr. Hart represented him.
Proceeded to a jury trial before the Honorable R. Ferrell
Cothran, Jr. And on July 28th through the 30th, 2008, he
was found guilty of murder and possession of a firearm
during the commission of a violent crime.

THE APPLICANT: I object, Your Honor.

MR. GRIFFITH: No.

THE APPLICANT: I have to.

MR. GRIFFITH: He has ---

THE APPLICANT: I mean ---

MR. GRIFFITH: --- to -- he has to finish what he's
saying.

MR. GOURLEY: Applicant was sentenced to a 35-year ---
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THE

MR.

THE

COURT:

GOURLEY:

COURT:

5
Why don't --—-
-—- imprisonment ---
—-— y'all can -- y'all can be seated if

you like while he's doing it. Go ahead. I'm sorry to

interrupt you.

MR.

THE

MR.

THE

MR.

GOURLEY :

No. That's fine ---

APPLICANT: All due —---

GOURLEY: --—- Your Honor.
APPLICANT: ~—-- respect: too.
GOURLEY: Applicant was sentenced to a 35-year

term of imprisonment for murder and a concurrent term of b5

years' imprisonment for possession of a firearm during the

commission of a violent crime. He did not appeal his

conviction or sentence.

THE

MR.

THE

MR.

THE

THE

MR.

THE

THE

THE

APPLICANT: Wait.

GOURLEY :

He ---

APPLICANT: Objection, Your Honor. This ---

GRIFFITH: You ---

APPLICANT: --- Count 3 also included him on this

COURT:

This isn't -—-—-

GRIFFITH: You have to ——-

APPLICANT: —--- on the face ---

COURT:

-—- time to object.

APPLICANT: --- of this indictment.
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THE COURT: This is not the time to object ---

MR. GRIFFITH: You have —--—-

THE COURT: --- okay?

MR. GRIFFITH: --- to let --—-

MR. GRIFEFITH: You have to let ---

THE APPLICANT: I understand.

MR. GRIFFITH: --- him finish.

MR. GOURLEY: Applicant subsequently filed a
postconviction relief application on October 27th, 2008.
That was Docket No. 2008-CP-43-2479. 1In his application
applicant asserted various claims of ineffective assistance
of counsel, due process violations, and prosecutorial
misconduct.

An evidentiary hearing was convened on December 17th,
2014, at the Sumter County Courthouse before the Honorable
Cordell Maddog. Applicant was present at the hearing and
was represented by Mr. Keffer. By written order filed May
16th, 2015, Judge Maddox denied and dismissed the
applicant's postconviction relief application.

Applicant subsequently submitted a pro se notice of
appeal to the South Carolina Supreme Court on August 20 --
25th, 2015.

THE APPLICANT: With all due respect, Your Honor, I
have to stop him.

MR. GRIFFITH: You ---
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THE APPLICANT:

THE CQURT: No, sir.

MR. GRIFFITH: No.

THE APPLICANT: I ---
THE COURT: No. I -- I --1I
MR. GRIFFITH: He has to ---

THE APPLICANT:

THE COURT: All right.
MR. GRIFFITH:
THE APPLICANT: --— nNnow.
THE COURT: No.

THE APPLICANT:

Because we -

I understand —---

—--- to finish.

THE COURT: Be quiet.
THE APPLICANT: --- T mean ---
THE COURT: Mr. Gregg,

THE APPLICANT: Yes, sir.

THE COURT:

just a few moments.

THE APPLICANT: Yes, sir.

THE COURT: Continue.

MR. GOURLEY: Thank you,

You'll have a turn.

Your Honor.

With all --—-

—-—- due respect ---

don't speak again.

You'll have a turn in

This is not your time.

The South

Carolina Supreme Court dismissed the appeal due to

applicant's failure to establish that it had been timely

served under Rule 243 (b) and 203

was issued on October 16th, 2015.

(b) .

And that remittitur
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He subsequently filed his second application for
postconviction relief on November 2nd, 2015. The state
filed its return and motion to dismiss all claims beyond
the Austin review on December 30th, 2015. He's here,
represented by Mr. Griffith, Your Honor, and I'll turn it
over to Mr. Griffith.

THE COURT: Now, Mr. Griffith.

MR. GRIFFITH: Your Honor, Mr. Gregg is here today in
order to ask for a second appeal -- opportunity to appeal
because his first attorney did not file the appeal on time.
And so he would like another opportunity to appeal his
case.

And Mr. Gregg -- I ~- I think he has a -- doesn't
really understand that this is his opportunity to basically
start over with the appeals-court process. And we would

ask that the Court grant that. I believe that the state is

in -—-

THE APPLICANT: Your Honor ---

MR. GRIFFITH: --- a position to consent to that, Your
Honor.

THE APPLICANT: Your Honor, with all due respect, I
have a -- a -- in the district court, case number -- it's

wWilliam Gregg v. Stevenson. It's 4:15-4318-DCN-TER. At
this time, Your Honor, I also have some -- the -- the --

the attorney general was supposed to give me the transcript
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of the evidentiary hearing that just took place back in
December that they're talking about, Your Honor.

THE COURT: Mr. Gregg, hold on just one minute. I --
I —— T need to ask Mr. Griffith a question and -- and I'll
let you speak in that -- after that, okay?

THE APPLICANT: Yes, sir.

THE COURT: Mr. Gregg [sic], you're saying that your
client wishes to be able to appeal the -- I guess the last

order issued in his case; is that right? The ---

MR. GRIFFITH: Your Honor ---

THE COURT: --- denial of -- of postconviction?

MR. GRIFFITH: Your Honor, he —-— he wishes to appeal
his case. He ---

THE COURT: His =-- the trial?

MR. GRIFFITH: --- his -- his -- for his trial; is
that correct ---

THE COURT: Or his plea ---

MR. GRIFFITH: --- the way ---
THE COURT: --- or whatever?
MR. GRIFFITH: --- you understand it?

MR. GOURLEY: Your Honor, it was my understanding that
the Austin review is the -- the belated appeal reviewed the
denial of his initial PCR application.

THE APPLICANT: Your Honor, in that Austin appeal --

that Austin action, my attorney, who was John S. Keffer, he
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didn't -- it was numerous things that didn't take place at
that hearing, Your Honor. There's some fact-based issues
that need to be presented. And it never was, Your Honor.

You know, they're basically ---
THE COURT: Mr. Gregg —---

MR. GRIFFITH: Yes, Your —--

THE COURT: -—- let me —--—-
MR. GRIFFITH: =--- Honor.
THE COURT: ——— finish —--—-

MR. GRIFFITH: He ---

THE COURT: ~--- let me —--
MR. GRIFfITH: ~—— wishes to ---
THE COURT: --- finish talking ---
MR. GRIFFITH: --- appeal to —---

THE COURT: I'm sorry?
MR. GRIFFITH: --- reopen his PCR, his initial PCR.
THE COURT: He wishes to appeal his ---

MR. GRIFFITH: The PCR ---

THE COURT: -—— PCR ——-
MR. GRIFFITH: -—-- denial.
THE COURT: -—-- denial ---

THE APPLICANT: TI'm asking for a new trial, Your
Honor, because —-- based on the ineffectiveness of counsel
that -- that represented me during the PCR. He -- he

enters -- he entered into the record ocut-of-court hearsay,
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Your Honor.

THE COURT: I -- I understand, Mr. Gregg. I'm just
trying to —--—-

THE APPLICANT: And I ---

THE COURT: --- figure out ---

THE APPLICANT: --- also have ---

THE COURT: Hold -- not while I'm talking.

THE APPLICANT: I'm sorry.

THE COURT: I'm trying to figure out procedurally
where the case is. And that's why I need to talk to the
lawyers. Help —---

MR. GOURLEY: Your Honor ---

THE CQURT: --- help me.

MR. GOURLEY: Mr. ---

THE COURT: One more ——-

MR. GOURLEY: --- Gregg had a initial PCR application

that he was represented by Mr. Keffer in front of Judge
Maddox. That application was subsequently denied. At that
point in time, Mr. Keffer did not file a notice of appeal
féllowing the denial of his application of Mr. Gregg's
initial PCR application.

Following that, Mr. Gregg filed his own pro se notice
of appeal, of course, under, you know, hybrid
representation ---

THE APPLICANT: I object ---




602

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12
MR. GOURLEY: --- so on —-—-
THE APPLICANT: ~--- to that ---
MR. GOURiEY: -——- and so forth.
THE APPLICANT: -—-—- too, Your Honor.
MR. GRIFFITH: Shh. Shh.
THE APPLICANT: Because I --—-
MR. GRIFFITH: Shh.
THE APPLICANT: --- knew -- I put him on notice, Your

Honor ---

(Whereupon, Mr. Griffith and the applicant conferred.)

THE APPLICANT: I'm sorry. I mean, this is my
opportunity, Your Honor. I mean, I didn't ---

THE COURT: Somebody else ---

THE APPLICANT: ~-- I didn't ---
THE COURT: --- is talking —---
THE APPLICANT: --- I didn't waive none of my rights,

Your Honor, all the way from the time T got arrested on
September ---
THE COURT: Mr. Gregg —---
THE APPLICANT: --- 29th, 2006.
THE COURT: =--- I can't conduct this hearing ---
MR. GRIFFITH: Mr. Gregg —---

THE COURT: --- if you keep talking over me.

(Whereupon, Mr. Griffith and the applicant conferred.)

THE APPLICANT: 1I'm sorry.
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MR. GOURLEY: And -- and, Your Honor, subsequent to
that, the Supreme Court dismissed Mr. Gregg's pro se notice
of appeal because he was still continuing to be represented
by counsel and did not provide the appropriate documents to
effect the appeal. He subsequently filed his second
postconviction relief application, seeking a belated appeal
from the denial of his first application. And that's what
we're here for today.

T certainly agree with Mr. Gregg's stance that he
wanted to appeal the denial of his first postconviction
relief application and therefore -- and after having
discussions with Mr. Keffer, he is 1in agieement és well.
And therefore, we were going to consent to the belated
appeal from the first postconviction relief application. -

MR. GRIFFITH: I ---

THE COURT: You agree ——-

MR. GRIFFITH: Yes, Your Honor. And —---

THE COURT: All right.

MR. GRIFFITH: --- the way I understand it is he's
going to consent -- the state plans to consent. And, of
course, once that order is signed and delivered to me, I
can, again, send it right out for consideration -- the
appeal.

THE APPLICANT: Your Honor, this train is riding on

two tracks, Your Honor. I mean, he -- honestly, I was
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arrested on September 29th, 2006. I didn't have -- it was
a warrantless arrest, Your Honor.

THE COURT: Well, but ---
THE APPLICANT: I mean, the attorney —-- the attorney

general should have notice of that. Aand like I said, I
want to back up before we get started, all the way back to
the beginning.

THE COURT: Well, I ---

(Whereupon, Mr. Griffith and the applicant conferred.)

THE COURT: --- from what I understand, that's what
they're agreeing: for you to appeal your -- your trial or
plea. And again, I'm not sure which it was.

MR. GRIFFITH: PCR.

THE COURT: The state —--

THE APPLICANT: Trial.

THE COURT: --- agrees —-—-

THE APPLICANT: For the -- to -- to appeal the trial
or ---

MR. GRIFFITH: To ---

MR. GOURLEY: Your Honor, we're agreeing to appeal the
denial of his first postconviction relief application. I

believe, in that first postconviction relief application --
and to be completely candid with the Court, I don't
specifically remember Mr. Gregg's PCR hearing to the

fullest extent. But I believe it was an allegation that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

605

15

Mr. Gregg said he did not have the opportunity to file his
direct appeal as well, following the denial of his trial.
So that would certainly be encompassed in the belated
Austin review.

THE APPLICANT: Well —---

THE COURT: All of —--

THE APPLICANT: - will the --—-

THE COURT: --- that sounds like that's what you're
asking the Court to do.

THE APPLICANT: Well, Your Honor, will that 59(e)
motion be addressed? Would ---

THE APPLICANT: Would it go up?

THE COURT: I'm sorry. What?

THE APPLICANT: I filed a Rule 50 -- I mean, the --—
the 59(e) motion was —-- I never waived the right to it.
And I basically tried to do everything I needed to get the

necessary laws, pursuant to Marlowe v. State —---

THE COURT: I assume that your -- that Mr. Griffith
could -- could make that part of -- of the appeal. I don't
know.

MR. GOURLEY: Your Honor, I -- the only hestitation

with that is a 59(e), I think, is going to his first
postconviction relief application. And as Your Honor is
aware, there's certain time limits to that.

Additionally, if I heard Mr. Gregg correctly, he
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stated that he file
THE APPLICANT:
MR. GOURLEY:
THE APPLICANT:
procedures to make
motion accurate ---
MR. GOURLEY:
THE APPLICANT:
MR. GOURLEY:
THE APPLICANT:
MR. GOURLEY:
record.
THE COURT: Ri
THE APPLICANT:
MR. GOURLEY:
THE APPLICANT:
(Whereupon, Mr
MR. GOURLEY:

THE APPLICANT:

THE COURT: Mr.

THE APPLICANT:

THE COURT: Mr.

everybody.
THE APPLICANT:

working with me, Yo

16
d the 59(e) ---
No.
-—-- motion ---
Negative. I -- I did the proper
that -- that -- that -- that 59 (e)
And -- and if he did ---
--- with the ---
--- then it ---
--- Court.
-—-- would certainly be part of the
ght.
I filed ---
I have ---
--- it to ---
. Griffith counseled the applicant.)
—_—— no --—-
-—- to the judge or file it to the ---
Gregg ---
--—- to the attorney.
Gregg, you can't keep talking over
I understand. But they -- it's nobody

ur Honor.
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THE COURT: Everybody ---

THE APPLICANT: I don't even know this guy.

THE COURT: Your attorney —--—-

THE APPLICANT: I haven't seen him ---

THE COURT: Your -- Mr. —-- Mr. Gregg, it sounds like
to me your attorney has —-- has gotten the state to agree to
what you want.

_THE APPLICANT: Am I getting a new trial?

THE COURT: Not a new trial. You're getting a new —-
a new hearing.

MR. GOURLEY: A -- a new --- an appeal ---

(Whereupon, Mr. Griffith counseled the applicant.)

MR. GOURLEY: --- from the denial of ---

THE COURT: An -- an appeal ---

MR. GOURLEY: --- the --—-

THE COURT: --- from the ——--

MR. GOURLEY: --- hearing.

THE COURT: --- denial. I'm sorry.

/ THE APPLICANT: Your Honor, you -- you're —-- are you

aware that I waited six years for my first PCR hearing?

{Whereupon,

THE COURT:

Mr. Griffith counseled the applicant.)

No, sir.

THE APPLICANT: It took me six years to wait.

THE COURT:

But that —---

THE APPLICANT: In that —-- in that hearing, I had
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multiple attorneys come and see me, Your Honor, not just
THE COURT: All right.
THE APPLICANT: --- Keffer. I had Edgar Donnald, who
I had ---
THE COURT: At any rate the Court approves the -- the
agreement.

MR. GOURLEY: Thank you, Your Honor.

MR. GRIFFITH: Thank you, Your Honor.

THE COURT: All right. If you would prepare an order.
MR. GOURLEY: Thank you, Your Honor.

(Whereupon, Mr. Griffith counseled the applicant.)

THE APPLICANT: I object to this hearing. Your Honor.

I object.
(Whereupon, the proceeding was concluded at 9:58 a.m.)

-—-- END OF TRANSCRIPT OF RECORD ---
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COLUMBIA, SOUTH CAROLINA

AUGUST 2, 2016

19

CERTIFICATE

I, THE UNDERSIGNED MARYANN S. NEVERS, CERTIFIED
VERBATIM REPORTER - MASTER, CERTIFICATE OF MERIT,
OFFICIAL COURT REPORTER FOR THE EIGHTH JUDICIAL
CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO HEREBY
CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE, AND
COMPLETE TRANSCRIPT OF RECORD IN THE HEARING OF THE
CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE CIRCUIT
COURT FOR SUMTER COUNTY, SOUTH CAROLINA, ON THE 18TH
DAY OF MARCH, 2016.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

e

MARYANN S. NEVERS, CVR-M-CM
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STATE OF SOUTH CAROLINA & Wil

¥ =5 OIN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER aoyc ABR =] )P 3:FOR THE THIRD JUDICIAL CIRCUIT
Ly 1 )
William Gregg, #274507, Y 2015-CP-43-2446

ORDER GRANTING AN APPEAL
PURSUANT TO AUSTIN V. STATE'

State of South Carolina,
Respondent.

).J

)

)

j CERTIFED ™=
)

)

)

)

This matter comes before the Court by way of an application for post-conviction relief
filed November 2, 2015. The Respondent made its Return on December 30, 2015, requesting an
evidentiary hearing solely on the issue of whether Applicant was entitled to an appellate review
of his first post-conviction relief action pursuant to Austin, An evidentiary lleax'iﬁg on the matter
was convened on March 18, 2016, at the Sumter County Courthouse. Applicant was present at
the hearing and represented by Timothy Griffith, Esquire. Assistant Attorney General Daniel
Gourley of the South Carolina Office of the Attorney General represented the Respondent.

PROCEDURAL HISTORY

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to orders of commitment of the Sumter County Clerk of Court. Applicant was indicted
at the October 2007 term of the Sumter County Grand Jury for (1) Murder, (2) Possession of a
Firearm During Crime of Violence, and (3) Possession with Intent to Distribute Heroin (2007-
GS-43-O796). Christopher Hart, Esquire, represented him. Applicant proceeded to a jury trial

before the Honorable R. Ferrell Cothran, Jr., on July 28-30, 2008. Applicant was found guilty of

! Austin v. State, 305 S.C. 453, 409 S.£.2d 395 (1991).

Page | of 4




Murder and Possession of a Firearm- During- Crime of Violence.2 Applicant was sentenced to

thrrty-ﬁve (35) years 1mprrsonment for Murder and a concurrent term of five (5) years

611

imprisonment for Possession of a Firearm Durmg Crrme of Violence. Applrcant did not appeal "

his conviction and sentence.
Applrcant subsequently ﬁled for post-convrctron relref on October 27, 2008 (2008- CP—

43-2479) In hrs application, Applrcant asserted claims of ineffective assistance of counsel, due

process vrolatron and prosecutonal misconduct. An evidentiary hearing was convened on

- December 17, 2014, at the Sumter County Courthouse before the Honorable J. Cordell Maddox,
Jr. Applicant was present at the heanng and was represented by John S Keffer, Esqurre By
written Order filed May 16, 2015, Judge Maddox denied and dismissed Applicant’s post-

conviction relief action.

Applicant submrtted a pro-se notice of appeal to the South Carolina Supreme Court on

August 21, 2015. The South Carolina Supreme Court dismissed the appeal due to Appllcant’ :

failure to establish that it had been timely served under Rule 243(b) and 203(b). The Remittitur
was issued October 16, 2015. |

ALLEGATIONS

In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:’

1. Ineffective Assistance of PCR Counsel
a. Failure to file an appeal from the denial of his first PCR

application.

% As aresult of a pre-trial motion by the defense, the charge of Possession with Intent to Distribute Heroin was not
tried during this trial. -

Page 2 of 4
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|
|
|

" FINDINGS oi«“ FACT AND CONCLUSIONS OF LAW

Applicant alleges that he was denled the rrght to appeal the dlsmrssal of his prevrous post-

1

conviction relief apphcatlon Pursuant to Austin, a post-conviction rellef appllcant may petition
the South Carolma Supreme Court for dlscretxonary review of the drsmrssal of his pnor _‘
application. Prlor to the start of the evidentiary hearing, the State mdrcated to this Court that they

would be consentmg to the grant of an Austm appeal The State explamed that they were
consentmg based off of their discussion thh prror PCR Counsel a review of the various
documents filed by Applicant to the South Carolina Supreme Court, and dxscussnon wrth J

Apphcant s current PCR Counsel

Aﬁerl review of the facts ajnd‘ cireurnstances surrounding' the wai\rer of the Applicant’s
right to appeal the denial of hisi post-conviction relief application,‘ this Court finds that the
Applicant is entitled to appeal the demal of his ﬁrst post-convrctron rehef applrcatron (2008-CP-

43- 2479) pursuant to Austin v. State Thrs Court ﬁnds that Applrcant did not voluntarlly waive

his right to appeal the post—convnctlon rellef court’s denial and dlsmrssal of his prior post-

conviction relief action.

[Signature to Sollow]
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Based upon the foregoing, this Court finds that the 'granting of an appeal of the
Applicant’s first post-conviction relief action (2008-CP-43-2479) pursuant to Austin v. State is
warranted.

IT IS THEREFORE ORDERED:

L. That the Applicant be granted an appeal of case 2008-CP-43-2479 pursuant to
Austin v. State; and

2. That the Applicant remain in the custody of the South Carolina Department of
Corrections. /

AND IT IS SO ORDERED thisﬂ day of

Third Judlclal Circuit

, South Carolina.
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WITNESSES
SCSO

_Capt, James Turner

!

| ARREST WARRANT NUMBER
H536869

D/A:_02/16/07

ACTION OF GRAND JURY

VERDICT

Foraperson of Petit Jury
Date:
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DOCKET NO. 2007-GS-43- ﬂﬂ!g
The State of South Carolina
_ County of SUMTER

COURT OF GENERAL SESSIONS

OCTOBER TERM 2007

THE STATE
VSs.

WILLIAM GREGG, |ll

Indictment for

MURDER, POSSESSION OF A
FIREARM DURING CRIME OF
VIOLENCE, POSSESSION WITH
INTENT TO DISTRIBUTE HEROIN

C. KELLY JACKSON, SOLICITOR
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STATE OF SOUTH CAROLINA )
) MURDER, POSSESSION OF A FIREARM_
COUNTY OF SUMTER ) DURING CRIME OF VIOLENCE, POSSESSION
WITH INTENT TO DISTRIBUTE HEROIN

At a Court of General Sessions, convened on October 25, CERU/ECtHE FOraTd
. ' "OF ORIGINAL FILE

™2
Jurors of SUMTER County present upon their oath: E) ol S Faea,

DEPUTY CLERK OF COURT
SUMTER COUNTY

COUNT ONE — MURDER SOUTH CAROLINA

That WILLIAM GREGG, 11l did in Sumter County on or about November 1, 2003,
feloniously, wilfully and with malice aforethought, either expressed or implied, kill one
Kevin Franklin by means of shooting him with a handgun, and that the said Kevin
Franklin did die as a proximate result thereof.

COUNT TWO — POSSESSION OF A IREARM DURING CRIME OF VIOLENCE

That WILLIAM GREGG, 1ll in Sumter County on or about November 1, 2003, was
in possession of and did visibly display a firearm during the commission of a violent
crime as defined in Section 16-1-60, to-wit: handgun, in violation of Section 16-23-490,
Code of Laws of South Carolina (1976), as amended.

COUNT THREE — POSSESSION WITH INTENT TO DISTRIBUTE HEROIN

That WILLIAM GREGG, Il did in Sumter County on or about November 2, 2003,
possess with intent to distribute a quantity of heroin, a controlled substance under the
provisions of Act No. 445, Acts of 1971, General Assembly of South Carolina, as
amended (Section 44-53-370 et. seq., 1976 Code of Laws of South Carolina, as
amended), such possession not having been authorized by law.

Against the peace and dignity of the State, and contrary to the statute in such case

(O Kell |t

‘*SO%ITOR

made and provided.




